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PEE  FACE. 


This  is  the  first  attempt  to  supply  to  the  Profession  a  series  of  Reports 
exclusively  devoted  to  cases  in  Criminal  Law,  and  embracing  the  Crown  cases 
reserved,  together  with  the  cases  determined  in  the  superior  courts,  in  the  Cen- 
tral Criminal  Court,  on  the  Circuits,  and  in  Ireland.  A  plan  so  comprehensive 
could  only  be  matured  by  the  co-operation  of  many  friends,  and  accordingly, 
the  novel,  but,  it  is  hoped,  not  unsatisfactory  arrangement  has  been  adopted,  of 
combining  a  great  number  of  competent  reporters,  and  appending  to  each  case 
the  name  of  the  gentleman  who  vouches  for  its  accuracy,  the  Editor  exercising 
only  a  general  superintendence,  instead  of  being  responsible  for  the  particular 
cases.  By  such  means  has  there  been  collected  a  mass  of  decisions  in  Criminal 
Law  more  extensive  than  any  yet  published  in  this  country,  and  the  most 
gratifying  proof  of  their  utility  is  afforded  by  the  citation  of  these  reports 
throughout  the  recent  edition  of  Roscoe^a  Criminal  Evidence. 

The  Editor  takes  this  opportunity  to  thank  his  numerous  contributors  for 
their  valuable  aid,  and  for  the  learning  and  care  with  which  they  have  prepared 
their  reports. 

The  next  and  future  volumes  will,  at  the  request  of  the  subscribers,  be 
printed  in  a  larger  type,  with  broader  margins,  so  as  to  permit  of  notations 
and  of  readier  reference.  ^  ^/ 

In  conclusion,  the  Editor  b^s  to  prefer  lo\iill  his  legal  brethren  a  request 
that  they  will  help  the  completeness  of  the  design  by  forwarding  to  him  notes 
of  any  points  of  importance  falling  within  the  |)urpose  of  these  reports  which 
may  chance  at  any  time  to  be  decided  in  cases  arising  in  their  own  practice,  or 
argued  in  their  hearing. 

3,  Cmowx  Omct  Row,  TsMru, 
October,  1846. 
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BEPORTS 


etimimA  ILato  Cases^ 


CENTRAL  CRIMINAL  COURT. 
Tkiesdaj/f  March  5. 

ThsQuEBN   v.  CHRIST£Y.(a) 
Falte  pretenc€§ — Indictment. 

A  faUe  pretence  need  not  be  of  tome  poet  or  exiitmgfaet,  and  if  money  be  obtained  on  a  promite  to 
do  a  future  thing,  it  ie  cognizable  as  a  fraud  m  law. 

An  objection  for  matter  appearing  on  the  record  cannot  be  reserved  for  the  opinion  qf  the  Judges. 

Whether^  in  an  indictment  for  obtaining  money  under  false  pretences,  it  is  necessary  to  specify  the  pre- 
cise coins  fraudulently  obtained,  quaere  ? 

THE  indictment  stated  that^  before  the  time  of  committing  the  offence  herein- 
afler  mentioned,  certain  goods,  liable  to  duties  of  customs,  to  wit,  &c.,  con- 
signed to  one  John  Tritschler,  had  been  imported  into  the  United  Kingdom,  from 
parts  beyond  the  seas,  to  wit,  from  Calais,  by  a  certain  ship,  to  wit,  &c.,  whereof  a 
certain  person,  to  wit,  &c  was  master,  and  which  said  goods  were  marked,  &c.  And 
that  the  said  John  Tritschler  had  authorized  the  said  William  Christey,  as  agent  of 
him,  the  said  John  Tritschler,  to  transact  the  business  at  the  Custom-house  relating 
to  the  entry  and  clearance  of  said  goods  at  said  Custom-house,  and,  among  other 
things,  to  pay  the  duties  of  customs  payable  upon  said  goods,  at  said  Custom-house, 
for  and  on  behalf  of  said  John  Tritschler ;  and  that  defendant,  as  such  agent,  had 
caused  to  be  passed  at  said  Custom-house  a  sight-entry  for  said  goods,  and  had  ob- 
tained permission  from  the  proper  authorities  at  the  said  Custom-house  to  have  the 
said  goods  landed  and  examined  by  the  said  defendant,  previous  to  his  passing  a 
perfect  entry,  and  paying  the  duties  for  the  same,  according  to  the  due  course  of 
business  at  said  Custom-house.  And  that  defendant  being  such  agent,  so  autho- 
rized, &c.,  and  being  such  evil-disposed  person^  and  contriving  and  intending,  &€., 
afterwards,  to  wit>  &c.,  did  deliver  to  said  John  Tritschler  three  several  accounts  in 
writing,  purporting  to  be  the  account  of  business  transacted  by  defendant  relating  to 
the  entry  and  clearance  of  the  said  goods  at  said  Custom-house,  and  amount  others 
of  moneys  payable  by  said  John  Tritschler  for  duties  of  customs  upon  said  goods^ 

(a)  Reported  by  B.  C.  Robinson,  E|q.,  Barrister-at-law. 
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2  CRIMINAL  LAW  CASES. 

80  consigned  to  said  John  Tritschler,  as  in  this  count  aforesaid,  which  said  accounts 
are  as  follows,  that  b  to  say  :— 

Wm.  Jolliffe  Middleton,  Calais. 

C.  &  6  II  1  Case  253  Clocks. 

Mr.  J.  Tritschler. 
£    s.    d. 

UUXy      •«•  ••*  ••*  «•*  *•• 

o  per  L/enc*      .«•  ...         .«•         *•• 

Lighterage,  &c.  

Entry  and  clearing     

Watching,  &c.  

v/artage           •••  .».        ...        ••• 

16  7  6 
(The  two  other  bills  were  of  the  same  tenor,  the  amounts  alone  differing),  and  the 
said  W.  Christey  unlawfully  did  falsely  pretend  to  said  John  Tritschler,  that  the  said 
three  accounts  in  writing  were  true  and  correct  accounts  of  the  business  transacted 
by  him,  the  said  defendant,  relating  to  the  entry  and  clearance  of  said  goods  at  said 
Custom-house,  of  moneys  payable  by  said  John  Tritschler  to  said  William  Christey^ 
for  the  duties  of  customs  payable  upon  the  said  goods,  so  consigned  to  the  said  John 
Tritschler,  and  of  the  number  of  clocks  upon  which  said  duties  were  payable*  and 
that  a  sum  of  42/.  8s.  was  payable  by  said  John  Tritschler  to  said  William  Christey, 
for  duties  of  customs  payable  upon  said  goods  so  consigned  to  him»  the  said  John 
Tritschler,  and  that  the  number  of  clocks  upon  which  said  duties  were  so  payable  to 
said  William  Christey  was  664,  by  means  of  which  said  several  false  pretences,  said 
defendant  did  unlawfully,  &c.  obtain  of  and  from  said  John  Tritschler,  the  sum  of 
42/.  8s.  of  moneys  of  said  John  Tritschler,  with  intent  to  cheat  and  defraud  him  of  a 
certain  sum,  &C.,  to  wit  10/.  19s.  lOd.,  part  thereof.  Whereas,  &c. — and  here  follow 
negative  averments. 

The  substance  of  the  evidence  was  this,  that  when  goods  liable  to  pay  duty  are 
landed  at  the  wharf,  what  is  called  a  sight-entry  is  made  by  some  person,  usually  a 
custom-house  agent,  on  behalf  of  the  importer.  This  entry  contains  a  general  state- 
ment of  the  nature,  quantity,  and  value  of  the  goods,  and  is  merely  preparatory  to 
passing  a  perfect  entry,  which  is  done  within  three  or  four  days,  the  goods  being  then 
examined,  and  the  duty  paid.  At  the  time  the  sight-entry  is  made,  the  particulars, 
as  given  in,  are  entered  by  the  landing  waiter  in  a  blue  book,  and  Uiis  remains  with 
him,  as  a  check  upon  the  entry  subsequently  passed. 

In  the  principal  case,  the  prisoner  was  a  custom-house  agent,  employed  by  Trit- 
schler to  clear  the  goods  stated  in  the  indictment.  When  landed,  a  sight-entry  was 
made  by  a  brother  of  the  prisoner,  and  the  quantity  and  value  were  alleged  at  far  le8» 
than  their  real  ones,  and  it  was  thus  signed, — **  For  Wm.  Christey — Jas.  Christey.*' 
A  corresponding  entry  was  made  by  the  landing  waiter  in  his  blue  book,  and  the 
duty  eventually  paid  upon  the  goods  was  31/.  8s.  2d.,  the  amount  really  due  being 
42/.  8s.  The  three  bills  mentioned  in  the  indictment  were  presented  by  the  prisoner 
to  Tritschler,  after  the  sight-entry  had  been  made,  but  whether  before  or  after  the 
duty  had  been  paid,  did  not  distinctly  appear.  He  paid  to  the  prisoner  the  amount 
of  the  biUs,42iL8s. 

Clarkson,  with  whom  was  J.  Paine,  objected  to  the  production  of  the  sight-entry, 
there  being  no  proof  that  the  prisoner  had  ever  seen  it;  but  it  appearing  that  he  had 
acted  upon  it  afterwards,  the  objection  was  waived.  The  reading  of  die  entry  in  the 
blue  book  was  also  resisted,  but  Patteson,  J.  admitted  it,  on  the  ground  that  it  was  a 
public  document,  and  formed  a  part  of  the  history  of  the  transaction. 

The  case  for  the  prosecution  being  closed, 

Clarkion  submitted  to  the  Court,  that  the  false  pretence  proved  was  not  sufficient 
to  support  the  indictment.  1st.  The  prisoner  is  charged  with  intending  to  defraud 
Tritschler,  and  no  intent  to  defraud  tne  revenue  is  alleged ;  yet  it  is  clear  that  the 
commissioners  of  the  revenue  are  the  parties  sought  to  be  cheated.  Tritschler  has. 
paid  no  more  than  be  is  by  law  liable  to  pay,  for  if  the  transaction  bad  been  au  honest 
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one,  he  would  ha?e  been  liable  for  the  precise  amount  demanded  of  him.  The  fraud 
wan,  in  paying  less  to  the  customs  than  they  ought  to  have  received,  and  upon  them 
the  loss  would  fall.  Sndly.  The  false  pretence  must  be  of  some  past  or  existing  fact» 
and  if  money  be  obtained  on  the  promise  to  do  a  future  thing,  it  is  not  cognizable  as 
a  fraud  in  law.  Here  money  is  obtained  from  the  importer,  but  on  no  false  repre* 
aentation  that  the  prisoner  had  paid  these  duties,  for  the  time  at  which  it  was  received, 
with  reference  to  the  actual  payment  of  the  duty,  was  not  proved,  and  therefore  it 
must  be  taken  to  have  been  done  previously.  If  the  prisoner  represented  that  Trit- 
schler  was  liable  to  pay  the  amount  demanded,  it  was  the  simple  truth,  and  therefore 
could  not  be  considered  technically  as  a  false  pretence. 

Patteson,  J. — If  he  represented  that  the  bills  contained  a  true  statement  of  the 
sight-entry,  is  not  that  a  sufficient  pretence  ? 

The  Aliomey- General  (with  whom  were  Jervis,  Q.  C,  Adolphus,  Pouldetif  and  F. 
Pollock),  for  the  prosecution. — I  will  at  once  admit  the  presumption  to  be  that  the 
duty  was  paid  to  the  customs  subsequently  to  the  money  being  received  from  Trit- 
schler;  but  this  does  not  destroy  the  false  pretence,  since  the  fraud  originated  when 
the  sight-entry  was  made :  the  less  amount  of  duty  only  was  then  payable  to  the  cus* 
toms,  and  the  larger  sum  was  aflerwards  obtained  from  the  importer.  It  is  erroneous 
to  suppose  that  her  Majesty  is  defrauded,  or  that  the  loss  would  fall  upon  the  revenue. 
Tritschler  is  even  now  liable  to  make  up  the  deficiency  to  the  customs^  and  might 
be  immediately  proceeded  against  in  the  Exchequer;  the  fraud  has  been  perpetrated 
by  his  agent,  and  he  must  be  therefore  responsible. 

Williams,  J. — Myself  and  my  brother  Patteson  think  that  the  sole  question  is 
this — ^What  was  Christey's  meaning  when  he  presented  the  three  bills  to  Tritschler? 
If  it  was  merely  that  he  had  put  down  the  amount  charged,  on  speculation,  as  a 
mere  guess  as  to  what  the  duties  might  really  amount  to,  then  the  case  must  fail ; 
but  if  he  intended  to  represent  that  the  bills  contained  an  account  of  what  had  been 
done  by  him,  as  the  agent  of  Tritschler,  or  what  would  be  done,  and  he  obtained 
the  money  on  the  faith  of  such  statement,  we  think  that  sufficient  to  sustain  the  third 
count.     We  will,  however,  reserve  the  case  for  the  opinion  of  the  judges. 

The  case  went  to  the  lury,  and  the  prisoner  was  convicted. 

Clarkson  then  moved  m  arrest  of  judgment,  on  the  sround  that  the  indictment 
did  not  specify  the  precise  coins  fraudulently  obtained.  In  R,  v.  Norton  (8  C.  &  P. 
197)  it  was  held  that  such  an  indictment  must  state  that  the  money,  &c.  obtained  is 
the  property  of  the  person  intended  to  be  defrauded ;  since,  otherwise,  a  conviction 
or  acquittal  on  this  mdictment  could  not  be  pleaded  in  bar  to  a  subsequent  indict- 
ment for  larceny^  in  respect  of  the  same  transaction.  The  same  principle  was  appli- 
cable here.  The  very  terms  of  the  statute  would  lead  to  such  a  conclusion ;  since 
the  48th  section  expressly  declared  that  in  cases  of  embezzlement  provided  for  by  the 
47th  section,  the  specification  of  the  coin  should  not  be  necessary.  Then  came  the 
53rd  section,  upon  which  this  indictment  was  framed,  and  no  such  provision  was 
made  respecting  it — clearly,  therefore,  leaving  it  to  the  general  principles  of  law^ 
from  which  the  47th  section  had  been  specially  excepted.  R.  v.  Bloomfield  (1  C.  & 
M.  537)  was  also  referred  to. 

Jervis  contended  that  it  was  too  late  to  make  thb  objection  after  verdict ;  and,, 
moreover,  that  the  omission  was  aided  by  7  Geo.  4,  c.  64,  s.  21,  which  declared  that 
where  an  offence  is  created  by  statute,  it  shall  be  sufficient  to  describe  tlie  offence  in 
the  words  of  the  statute. 

Pattsson^  J«-— We  think  it  difficult  to  distinguish  this  case  from  A.  v.  Norton,  but 
we  will  consider  the  point. 

Clarhon. — ^Perhaps  your  lordship  will  allow  this  matter  to  be  argued  with  the  rest 
of  the  case? 

PATTsaoN,  J. — That  cannot  be.  Where  an  objection  is  made  for  matter  appear* 
Ing  on  the  record,  itcannot  be  reserved  for  the  opinion  of  the  judges. 

[Abte— The  prisoner  might,  of  course,  bring  a  writ  of  error.] 
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Liverpool  Summer  Assizes,  1843. 

(Before  Mr.  Juslioe  Wiohtman.) 

Thb  Qubbk  v.  Jambs  Parks,  (a) 

F&rgery — Emdenct. 

Thepritoner  wa»  indicted  for  forging  an  indonemeni  to  a  bank  post  HUfpayMe  to  J.  Parke  and 
Son,  It  was  proved  that  the  biU  wae  intended  for  John  Parke  and  Son,  and  that  the  prisoner, 
who  carried  on  btmneee  under  the  etgle  of  /.  Parke  and  Go.,  had  obtained  poteemon  of  it  by  re- 
preeenting  hinuelfae  John  Parke t  and  that  he  tubeeqmentlg  indorsed  it  m  the  nawte  ofJae.  Parke 
and  Son,  a  Jlctitioue  frm :  Held,  that  it  was  a  gneetion  for  the  jury  whether,  under  all  the  cir- 
cumetaneee  qf  the  case,  he  had  put  that  fictitious  name  on  the  biU  for  the  purpose  qf  drfraudmg 
amy  of  the  persons  mentioned  m  the  indictment,  and  that  in  the  event  qf  the  Jury  being  qf  that 
opinion,  the  prisoner  might  be  convicted  of  forging  the  indorsement,  although  it  did  not  correspond 
with  the  name  in  the  body  qfthe  bUL 

THE  prisoner  was  indicted  for  forging  an  indorsement  on  a  bank  post  bilL  The 
indictment  stated  that  the  said  James  Parke  had  in  his  possession  a  certain 
bill  of  exchange  of  the  Governor  and  Company  of  the  Bank  of  England,  and  felo- 
niously did  forge  a  certain  indorsement  thereon,  which  is  as  follows*  &c.,  with  in- 
tent, &C. 

It  appeared  that,  in  July,  1841,  Messrs.  John  Parke  and  Son,  at  that  time  car- 
rying on  business  at  Whitnall,  near  Preston,  had  consigned  400  pieces  of  shirtings  to 
Messrs.  Birt  and  Son,  merchants,  at  Manchester,  to  be  forwarded  to  Messrs.  But- 
chard  and  Co.,  of  Mazatland,  South  America.  Messrs.  Cotesworth,  Powell,  and 
Prior  were  the  London  correspondents  both  of  Birt  and  Son  and  Butchard  and  Co. 
On  the  11th  of  May,  184S,  Cotesworth  and  Co.  received  a  letter  from  Butchard 
and  Co.,  accompanying  a  remittance,  which  arrived  by  the  Helena^  giring  a  list  of 
parties  amongst  whom  the  remittance  was  to  be  divided,  in  which  list  the  name 
of  John  Parke  and  Son,  of  Manchester,  was  included.  On  that  day,  Cotesworth 
and  Co.  forwarded  a  letter,  addressed  on  the  outside  to  Messrs.  J.  Parke  and  Son, 
but  in  the  inside  to  Messrs.  John  Paike  and  Son,  in  the  following  terms : — 

'« London,  May  11,  1843. 

*'  Gents., — We  have  received  of  Messrs.  Butchard  and  Co.,  on  your  account,  by 
the  Helena^  667  dollars  64  cents,  which  we  will  remit." 

This  letter  arrived  in  Manchester,  and  as  the  parties  were  not  to  be  found  in 
Manchester,  it  was  put  amongst  the  dead  letters.  Two  or  three  days  afterwards  the 
postman  met  the  prisoner,  who  was  formerly  an  ironmonger  at  Manchester,  but  had 
become  bankrupt  in  1840,  and  had  taken  the  benefit  of  the  Insolvent  Act  in  July, 
1842 ;  he  then  said  to  him,  "  Mr.  Parke,  here  is  a  letter  addressed  to  John  Parke 
and  Son ;  do  you  know  such  a  firm  ?"  He  said,  "  Of  course,  it  will  be  for  me ;"  and 
then  asked  how  he  could  get  it.  The  postman  told  him,  by  sending  a  note  to  the 
post-office,  or  calling  himself;  and  he  said  he  would  do  so.  In  a  day  or  two  after- 
wards ,  a  man  of  the  name  of  Williamson  called  at  the  post-office,  with  a  note  from 
the  prisoner  in  the  following  terms: — ''Have  the  kindness  to  deliver  any  letter  di- 
rected to  J.  Parke  and  Son,  or  J.  Parke  and  Co.,  to  the  bearer;"  and  accordingly 
the  dead  letter  in  question  was  given  to  him.  Letters  were  sometimes  directed  to 
the  prisoner  in  the  name  of  J.  Parke  and  Co.,  sometimes  J.  Parke,  and  on  one  occa- 
sion, about  the  latter  end  of  1840,  a  letter  was  given  to  him  directed  to  J.  Parke  and 
Son,  but  that  he  took  to  the  iprosecutor^  John  Parke  and  Son,  saying  he  supposed  it 
was  intended  for  them,  and  it  turned  out  to  be  so.  On  the  16th  May,  184S,  the 
prisoner  wrote  to  Messrs.  Cotesworth  and  Co.  in  the  following  terms : — 

<<  Manchester,  May  16, 1843. 

'<  Gents., — We  await  the  promise  of  yours  of  the  11th  inst.,  and  beg  it  may  be  as 
early  as  possible. 

<<  Send  us  100&  immediately.     (Signed)  for  self  and  partner,  <'J.  Parke." 

(a)  Reported  by  J.  A.  Foot,  Esq.,  Barrister-at-law. 
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On  the  22nd  May  he  again  wrote  as  follows:-^ 

*«  Manchester,  ]\f  ay  22,  1843. 

**  6sKTS.,-«We  are  surprised  at  not  receiTiog  any  account  of  the  667  dollars  64 
eents  sent  off  on  the  11th  inst.,  and  beg  we  may  have  an  answer  by  return  of  post. 

(Signed)     "J.  Parke." 

On  die  same  day  Messrs.  Cotesworth  and  Co.  wrote,  and  forwarded  the  following 
ktter,  inclosing  a  bank  post  bill  for  133/.  Ids.  6d.y  and  addressed  to  Messrs.  J. 
Plariw  and  Son,  Mancbester:—* 

''London,  May  22, 1843. 

**6xNTS., — Ha^ng  sold  the  bullion  by  the  Helena,  we  beg  to  inform  you  that 
the  produce  of  your  interest  therein,  viz.  667  dollars  64  cents,  we  hold  at  your 
dimotaL  (Signed)  "Cotesworth,  Powell,  and  Prior.*' 

Tliat  letter  was  fetched  firom  the  post-office  by  Williamson,  and  on  the  30th  of 
May  he  and  the  prisoner  went  to  the  bank  of  Cunlettes  and  Co.  at  Mandies- 
ter»  and  die  prisoner  produced  the  bank  post  bill,  which  was  made  payable  o 
J.  Parke  and  Son,  and  indorsed  it  Jas.  Parke  and  Son  ;  but  when  he  handed  it  to 
the  derk,  he  said,  pointing  to  the  indorsement,  «'This  is  a  mistake;  our  firm  is  J. 
Fute  and  Co.,  spinners,  Otham.'*  He  took  SL  15s.  6d.  with  him,  and  an  account- 
able receipt  for  the  ISO/.,  which  was  subsequently  found  upon  him. 

Green  then  submitted  that  no  case  of  forgery  had  been  made  out — This  is  a  note 
at  seven  days*  s^t,  payable  to  Messrs.  J.  Parke  and  Son  or  order,  and  to  make  this 
a  forgery,  it  ou^t  to  have  been  indorsed  in  precisely  the  same  terms  as  are  con- 
tained in  the  body  of  the  note,  because  it  is  alleged  to  be  a  forgery  of  the  indorse- 
ment of  the  name  in  the  body  of  the  note.  Now,  although  it  is  not  essential  that  the 
forgery  should  be  an  actxial  Jac  sknilef  it  must,  nevertheless,  be  so  certain  in  its 
eSeet  as  to  deceive  the  party  to  whom  it  is  passed ;  but  this  indorsement  could 
not  deceive  the  party  to  whom  the  note  was  passed,  because  the  name  in  the  body 
d*  the  note  is  «7.  Parke  and  Son,  whilst  that  on  the  back  is  Jas.  P&rke  and  Son, 
and  therefore  cannot  be  taken  as  a  forgery  of  the  indorsement  of  the  name  in  the 
body  of  the  bill.  And,  in  fact,  the  prisoner  does  not  profess  It  should  be  so,  be- 
cause be  says  that  it  is  a  mistake.  Assuming,  therefore,  that  this  may  have  been  a 
fraud,  and  that  by  this  means  he  may  have  obtained  3^  odd,  it  is  a  very  different 
question  from  forgery,  because  it  does  not  purport  to  be  a  forgery  of  the  hand- 
writing of  the  person  whose  name  is  on  the  body  of  the  bill. 

Brandt^  contr^.— The  question  is*  whether  the  prisoner  has  feloniously  made  use 
of  the  name  of  an  existing  or  non-existing  party,  for  the  purpose  of  fraud.  The  note 
here  is  payable  to  J.  Parke  and  Son,  which  may  mean  Jas.  Parke  and  Son,  or  John^ 
Parke  and  Son  ;  and  the  person  who  paid  it  thought  he  paid  it  to  the  person  entitled 
to  receive  it.  The  prisoner  writes  the  name  of  a  non-existing  firm  on  a  negotiable 
instrument  which  would  pass  without  further  question ;  and  if  the  jury  are  of  opinion 
diat  he  put  that  fictitious  name  on  the  note  for  the  purpose  of  giving  currency  to  it, 
and  for  ttie  purpose  of  obtaining  the  money,  he  must  be  convicted. 

WiGHTMAN,  J. — The  note  is  indorsed  Jas.  Parke  and  Son,  whilst  the  name  in 
the  body  is  J.  Parke  and  Son.  It  seems  to  me  that  I  must  take  all  the  evidence 
together,  and  from  that  it  appears  to  have  been  intended  for  John  Parke  and  Son, 
and  that  the  prisoner  having  obtained  it  by  representing  himself  as  John  Parke,  after- 
wutls  indorsed  it  Jas.  Parke,  which  is  not  the  designation  of  the  person  for  whom  it 
was  intended.  It  is  true  that  J.Parke  and  Son  may  mean  any  one,  John  or  James ; 
but  I  think  it  will  be  a  question  for  the  jury,  whether  he  did  not  intend  to  defraud 
John  Parke  and  Son,  when  he  added  the  words  '<  and  Son,"  which  is  not  his  firm. 

After  consulting  Cresswell,  J.,  his  lordship  added,  <«  My  brother  Cressweil  agrees 
with  me.  There  is  an  allegation,  at  the  beginning  of  the  indictment,  that  the  pri- 
soner had  in  his  custody  and  possession  a  certain  bill  of  exchange  of  the  Governor 
and  Company  of  the  Bank  of  England,  and  feloniously  did  forge  a  certain  indorse- 
ment, which  is  as  follows,  &c.,  with  intent,  &c.  There  is  no  allegation  of  any  for- 
pery  of  any  particular  name,  such  as  Jas.  Parke  and  Son,  or  J.  Parke  and  Son.  The 
indorsement  is  Jas.  Parke  and  Son,  and  that  is  a  false  indorsement,  because  there  is 
no  such  firm  existing ;  it  will,  therefore,  be  a  question  for  the  jury,  whether  in  so 
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doing  he  did  not  intend  to  defraud  some  person  or  other  mentioned  in  the  in- 
dictment." 

WiGHTMAN,  J.  to  the  jury. — The  prisoner  is  indicted  for  foi^ging  an  indorsement 
on  a  bank  post  bill,  with  intent  to  defraud  John  Parke  and  others,  also  the  bankers* 
and  other  persons  named  in  the  indictment.  The  indorsement  being  Jas.  Parke  and 
Son,  the  charge  against  him  is,  that  the  name  is  forged,  and  that  it  is  an  indorse- 
ment of  the  name  of  a  non-existent  firm,  and  undoubtedly,  if  the  name  of  a  non- 
existent firm,  or  other  fictitious  person,  be  applied,  with  an  intention  to  defraud,  it 
will  be  forgery.  With  reference  to  the  indictment,  the  objection,  which  is  a 
technical  one,  does  not  apply  here,  because  the  indictment  is  in  general  terms,  and 
charges  him  with  forging  an  indorsement  to  a  certain  instrument,  styled,  &c.,  with- 
out saying  it  was  intended  to  represent  any  particular  person,  or  the  said  J.  Parke 
and  Son,  mentioned  in  the  note.  The  question  is,  whether  he  intended  by  that 
indorsement  to  defraud  any  o£  the  parties  named  in  the  indictment  ?  The  words  in 
the  letter  are  '*  Messrs.  John  Parke  and  Son  ;*'  that  is  not  the  name  of  the  prisoner^ 
Aor  tlie  name  of  the  firm  under  which  he  trades :  it  also  names  that  tney  had 
received  so  much  money  from  the  proceeds  ex  Helena.  If  you  are  satisfied  that  at 
the  time  he  received  this  letter  he  knew  it  was  not  for  him,  but  for  those  persons  to 
whom  he  had  formerly  delivered  that  letter  directed  John  Parke  and  Son,  or  for  some 
other  person  than  himself,  but  that  he  nevertheless  adopts  the  letter  containing  the 
.money,  and  adopts  that  equivocal  mode,  writing  J.  Parke,  and  not  James  Parke,  and 
received  the  bank  post  bill,  knowing  at  the  time  that  it  did  not  belong  to  him,  but  to 
certain  other  persons,  and  put  the  name  of  Jas.  Parke  and  Son  upon  it,  there  being 
«no  such  firm  in  existence,  and  if  in  so  doing  he  intended  to  defraud  any  of  the 
parties  mentioned  in  the  indictment,  you  must  find  him  guilty. 

The  jury  found  the  prisoner  guilty. 

Brandty  for  the  prosecution. 

Green,  for  the  prisoner. 
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Liverpool  Summer  Assizes,  1843. 
(Before  Mr.  Justice  Wigutman.) 
The  Queen  v.  Brooks,  (a) 

Bvidenee — Dyingi  declaraiion^Bight  to  reply. 

In  a  proteeuHon  for  murder^  it  appeared  ihat^  ehorily  brfore  the  death  qf  the  deceased,  the  turgeon 
eaid  to  her,  **  leee,  Mrs.  Brooke,  you  are  very  poorly  /*  to  which  she  replied,  **  lam;"  he  then 
said,  **I  hope  you  will  get  over  this,-**  she  said,  *<  IcanU  tell  what  the  end  of  it  may  be .-  I  do 
not  thmh  I  shall  recover."  This  was  at  nine  o'clock  in  the  evenmg,  and  at  one  o'clock  on  the 
same  day  she  had  requested  her  brother^tn-ktw  "  to  take  her  home  that  she  might  die.'*  Held^ 
that  a  statement  then  made  by  her  in  the  presence  qfa  magistrate  was  admissible  m  evidence  as  a 
declaration  made  in  articulo  mortis. 

JSemble,  that  m  a  prosecution  for  murder,  where  the  counsel  for  the  prisoner  calls  witnesses  to  cha- 
racter only,  the  counsel  for  the  prosecution  has  no  right  to  reply,  unless  he  has  given  notice  to  the 
counsel  on  the  other  side,  that  he  intends  to  avail  himself  of  his  calling  witnesses  to  character. 

THE  prisoner  was  indicted  for  the  wilful  murder  of  £liza  Brooks,  his  wife. 
On  the  part  of  the  prosecution  it  was  proposed  to  give  in  evidence  a  declara- 
tion made  by  the  deceased  shortly  before  her  death,  as  a  declaration  made  fit  articulo 
mortis.  A  witness  was  called,  who  stated  as  follows : — <<  I  was  present,  and  took 
down  What  the  deceased  said;  it  was  taken  down  in  her  own  words ;  I  put  questions 
Co  her,  and  she  then  answered  them ;  I  put  down  her  answers  to  the  questions  in  the 
very  words  she  used ;  I  afterwards  reaa  over  to  her  what  I  had  written  down  ;  after 
I  had  read  them  over,  she  said,  '  I  know  what  I  have  said ;'  when  I  had  written  it 
down,  I  said,  'Is  it  true?'  she  said,  <  It  is  all  true.'  I  took  hold  of  her  hand 
white  she  put  her  mark."    He  also  stated  that  Mr.  Pearson,  the  surgeon,  was  present, 

(a)  Reported  by  J.  A.  Foot,  Esq.,  Barrister-st-lfw. 
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and  said  to  her^  ''I  see,  Mrs.  Brooks,  you  are  very  poorly :''  she  replied,  <<I  am  ;** 
Mr.  Pearson  said,  ''I  hope  you  will  get  over  this;'  she  said,  <'I  can't  tell  what  the 
end  of  it  may  be/*  Upon  cross-examination  he  stated  that  another  person  was  in 
the  room  whilst  this  took  place,  and  the  magistrate  was  there ;  '<  he  came  specially 
to  attend ;  she  did  not  appear  to  be  in  a  stupid  and  comatose  state.  After  the  depo- 
sition was  taken,  and  I  had  left  the  room,  Mr.  Pearson  called  me  aside,  and  asked 
me  what  I  thought  as  to  the  state  in  which  she  then  was ;  I  said  I  thought  she  was 
perfectly  sensible,  and  knew  what  she  was  doing ;  he  said,  <  I  think  the  contrary/  *' 
It  also  appeared  that  the  deposition  was  taken  at  nine  o'clock  at  night,  and  that  at 
one  o'clock  on  the  same  day  she  had  asked  her  brother-in-law  <*  to  take  her  home, 
that  she  might  die." 

Mr.  Pearson  was  then  called,  and  stated  that  in  addition  to  the  above,  she  had 
said,  *<  I  do  not  think  I  shall  recover/' 

On  the  part  of  the  prosecution  it  was  submitted  that  it  was  unnecessary  to  give 
evidence  that  she  was  conscious  of  approaching  dissolution,  for  it  might  be  inferred 
that  she  was  aware,  not  only  from  her  then  state,  but  also  from  the  statement  in  ques- 
tion, and  from  the  request  she  had  made  to  her  brother-in-law  some  hours  before 
on  the  same  day;  citing  Rex  v.  Woodcock  (1  Leach  C.C.  500);  Rex  v.  Welbourne 
(2  East  P.  C.  358),  and  the  cases  cited  2  Russ.  on  Cr.  753,  [3rd  ed. ;  Rex  v.  Dingier 
(2  Leach  C.  C.  561). 

Wilkins  and  Overend,  contra,  relied  on  1  Phil,  on  Evid.  285 ;  Melbourne's  case 
(2  Russ,  on  Cr.  753) ;  Megson's  case  (ib.  757,  S.  C.  9  C  &  P.  418). 

WiGHTMAN,  J.,  after  consulting  Cresswell,  J.,  admitted  it. 

Wilkins^  in  his  address  to  the  jury,  animadverted  in  strong  terms  upon  the  mode 
in  wliich  the  prosecution  had  been  conducted,  and  at  the  conclusion  called  witnesses 
to  character. 

Tofvonsend  was  then  about  to  address  the  jury. 

Wilkins  objected  that  the  counsel  for  the  prosecution  had  no  right  to  reply,  unless 
the  prisoner  had  called  other  witnesses  than  witnesses  to  character. 

Townsend. — ^It  is  laid  down  in  Roscoe  on  Ev.  p.  220,  as  the  resolution  of  the 
twelve  judges,  that,  «*  If  the  only  evidence  called  on  the  part  of  the  prisoner  is  evi- 
dence to  character,  although  the  counsel  for  the  prosecution  is  entitled  to  the  reply, 
it  will  be  a  matter  for  his  discretion  whether  he  will  use  it  or  not ;  cases  may  occur 
in  which  it  may  be  fit  and  proper  so  to  do." 

WiGHTMAN,  J. — But  I  do  not  consider  this  as  one  of  those  cases  at  all.  It  is  perfectly 
unusual.  I  never  heard  of  a  case  in  which,  where  a  prisoner  is  charged  with  murder^ 
the  prosecuting  counsel  has  done  so,  and  I  cannot  allow  such  a  practice,  unless  I 
am  quite  satisfied  that  it  is  usual. 

Townsend. — It  is  the  right  of  the  counsel,  but  it  is  in  his  discretion  whether  he  will 
use  it  or  not;  a  case  may  arise  in  which  it  is  fair  and  proper  to  do  so.  I  admit  that 
it  is  a  matter  of  discretion,  and  I  assure  your  lordship  that  I  shall  not  abuse  it. 

Wilkins  referred  to  a  case  at  the  Old  Bailey  in  which  Gurney,  B.  refused  to  allow 
the  counsel  for  the  prosecution  to  have  the  reply,  unless  he  had  given  an  intimation 
or  notice  to  the  counsel  on  the  other  side  that  he  intended  to  avail  himself  of  hia 
calling  witnesses  to  character. 

WiGHTMAN,  J. — But  he  does  not  put  it  on  that  ground  here. 

Townsend. — I  wish  to  do  so  in  vindication  of  myself,  and  to  disclaim  all  vindictive 
feelings  in  the  mode  in  which  I  have  conducted  this  prosecution.  I  protest  strongly 
against  the  license  taken  in  this  case,  and  submit  that  I  am  entitled  to  address  the 
junr  for  the  purpose  of  setting  myself  right  with  them. 

WiGHTMAN,  J. — I  certainly  shall  not  allow  it  unless  you  have  given  notice  of 
your  intention.  However,  if  your  only  object  is  to  vindicate  yourself,  and  to  set 
yourself  right  with  the  jury,  that  has  been  accomplished  by  the  discussion  which  haa 
taken  place. 

The  prisoner  voas  acquitted. 

Townsend  and  Josh.  Pollock,  for  the  prosecution. 

WiUans  and  Overend^  for  the  prisoner. 
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WESTERN  CIRCUIT. 

CosNifALL  Summer  Assizes^  1844. 

Bodmin^  August  2. 

(Before  Mr.  Justice  Wightman.) 

The  Queen  v.  Sandys  and  Anothbe.  (a) 

AmohU  with  intent  to  rob. 

On  an  indictment  for  an  agtault  \tith  intent  to  rob,  the  prisoner  cannot  be  convicted  qf  a  common 

auaultfor  an  auault  committed  subsequently  to  that  in  which  tbe  felonious  intent  is  charged, 

PRISONERS  were  indicted  for  feloniously  assaulting  the  prosecutor  with  intent 
to  rob  him. 

It  appeared  that  the  prisoners  had  met  the  prosecutor  upon  the  road^  and,  as  it 
seemed,  for  a  frolic,  demanded  his  money  or  his  life.  The  prosecutor  recognized 
them,  and  some  words  passed,  and  the  prisoners  offered  a  shilling  to  make  it  up. 
They  tried  to  thrust  the  shilling  into  the  prosecutor's  hand,  and  in  doing  so  it  fell 
to^  the  ground :  they  then  insisted  in  his  getting  off  his  horse  to  pick  it  up.  He  com- 
plied ;  then  they  struck  him  three  times  against  his  horse,  and  gave  him  a  black  eye. 
One  of  the  prisoners  was  drunk,  the  other  was  not. 

On  these  Acts  being  proved, 

Wightman,  J.  suggested  that  the  transaction  was  more  of  a  frolic  than  a  felony. 

Merivaie,  for  the  prosecution,  admitted  this,  but  contended  that  the  prisoners 
might  be  convicted  of  a  common  assault. 

Cornish^  for  the  prisoners,  contended  that  the  assault  proved,  being  subsequent  to 
the  act  charged  as  felonious,  was  an  afler-thought — a  distinct  transaction — and  in  no 
way  connected  with  the  original  felony.  Assuming  that  there  had  ever  been  a 
felonious  intent,  it  had  ceased  befbre  the  assault  was  committed.  fVatkins*s  case 
(2  Moody's  C.  C.)>  'and  Phelps's  case  (ibid.)  were  cited. 

Wightman,  J.  (after  consulting  Patteson,  J.)— My  brother  Patteson  is  clearly 
of  opinion  with  me  that,  assuming  that  the  assault  proved  was  not  committed 
with  a  felonious  intent,  it  was  not  so  connected  with  the  original  transaction  as  to 
be  the  subject  of  felony  under  this  indictment. 

His  lordship  then  directed  the  acquittal  of  the  prisoners. 

Merivale,  for  the  prosecution. 

Comishf  for  the  prisoners. 


OXFORD  CIRCUIT. 

Gloucestershire  Winter  Assizes,  1843. 
Gloucester y  Thursday y  December  14. 
(Before  Mr.  Baron  Rolfe.) 
The  Queen  v.  Trigq  and  Another,  (i) 
Indietment — AssauU, 
Where  the  indictment  charges  the  prisoner  with  assauUing  and  stealing  from  the  prosecutor's  person, 
the  assault  qf  which,  on  such  indictment,  the  jury  mayfnd  the  prisoner  guilty,  is  a  common  assault 
only,  and  not  an  assault  with  intent,  Sfc.   The  indictment  should  allege,  that  the  prisoner  assaulted 
the  prosecutor  with  intent  to  steal,  and  actually  did  steal,  from  his  person  i  and  then  the  Jury  might 
find  him  guilty  of  an  assault  with  the  felonious  intent. 

THE  prisoners  were  indicted  for  assaulting  Charles  Eraser,  and  stealing  from  his 
person  five  half-crown  pieces,  his  property.     The  jury  returned  a  verdict  of 
guilty  of  an  assault. 

(a)  Rqwrted  by  E.  W.  Cox,  Esq.,  Banrittcr-ait-law. 
(»)  Reported  by  J.  Lank,  Esq.,  Banister-at-law. 
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RoLFE^  B. — The  assault  of  which  the  prisoners  have  been  found  guilty  is  a  com- 
mon assault  only ;  the  finding  of  the  junr  having  expressly  negatived  the  felony.  I 
sihould  recommend  that^  for  the  future,  mdictments  of  this  nature  should  allege  that 
die  prisoner  feloniously  assaulted  the  prosecutor  with  intent  to  rob,  and,  then  and 
there,  actually  did  rob  him ;  which  allegation  would  warrant  the  jury  in  finding  a 
verdict  of  guilty  of  an  assault,  with  intent  to  commit  the  felony. 

GreaveSf  for  the  prosecution. 


OXFORD  CIRCUIT. 

Gloucestershire  Winter  Assizes,  1843. 

Gloucester y  Friday,  December  15. 

(Before  Mr.  Baron  Rolfe.) 

The  Queen  v,  Paul  Richmond,  (a) 

Indictment —  Coining, 

An  indictment  alleging  that  the  prisoner  had  in  hie  poisession  a  mould/or  coining,  ie  bad  for  uneer* 
tainty,  unless  it  expressly  states  that  at  the  time  it  was  in  his  possession  it  was  impressed  with  the 
stamp  of  a  current  coin  of  the  realm. 

THE  indictment  alleged  that  the  prisoner  ''one  mould,  in  and  upon  which 
said  mould  was  made  and  impressed  the  figure  and  resemblance  of  the 
Queen's  current  coin  of  the  realm  called  a  sixpence^  knowingly  and  without  lawful 
excuse,  feloniously  had  in  the  custody  and  possession  of  him^  the  said  Paul  Rich> 
noiuL" 

To  this  indictment  there  was  a  demurrer. 

Greaves,  for  the  prisoner,  in  support  of  the  demurrer. — The  indictment  is  obviously 
uncertain,  as  it  does  not  allege  that  the  mould  in  question  was  impressed  with  the 
resemblance  of  any  coin  when  it  was  in  the  prisoner's  possession. 

RoLFK,  B.^ — The  indictment  does  not  state  the  impression  to  have  been  on  the 
mould  while  the  prisoner  had  it  in  his  possession.  The  impression  may,  consistently 
with  the  allegation  in  the  indictment,  have  been  made  after  the  prisoner  had  ceased 
to  have  it  in  his  custody ;  and  as  the  possession  of  the  mould,  with  the  impression 
on  it  while  possessed^  is  the  gist  of  the  offence,  this  indictment  is  clearly  insufficient. 

Judgment  accordingly. 

Daniel  and  Keating,  for  the  prosecution. 

Greaves,  for  the  prisoner. 


OXFORD  CIRCUIT. 

Gloucestershire  Winter  Assizes,  1843. 

Gloucester,  Friday,  December  15. 

(Before  Mr.  Baron  Rolfe.) 

The  Queen  v.  Holmes,  (a) 

Evidence — Statement  hy  prisoner. 

A  simUmemt  made  by  a  prisoner  to  the  committing  magistrate  is  not  inadmissible,  because  the  magis- 
irate  adtnsed  him  to  tell  the  truth,  and  said  that,  whatever  statement  he  made  might  be  tahen 
ayaimti  Mm. 

IN  order  to  prove  a  statement  made  by  the  nrisoner,  when  before  the  magistrate, 
the  latter  was  called.  The  witness  proved  that  the  prisoner,  when  before  him, 
expiesaed  a  wish  to  make  a  statement,  whereupon  the  witness  said  to  him,  '*  Be  sure 
it  IS  nothing  but  the  truth,  or  it  may  be  taken  against  you.** 

.  (iQ  Heportod  by  J.  Lank,  Esq.,  BaiTift«r.at»lBw. 
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HuddUsion^  for  the  prisoner,  objected  to  the  statement  being  received.  An  in- 
ducement was  here  held  forth,  as  the  prisoner  might  possibly  be  led  to  believe  that 
whatever  statement  he  then  made  would  be  considered  as  the  truth.  In  a  case  tried 
before  Mr.  Justice  Maule,  at  the  last  Summer  Assizes  at  Gloucester,  a  statement 
made  after  the  prisoner  had  been  told,  that  whatever  he  said  would  be  taken  down 
and  used  against  him,  was  held  inadmissible.  The  case  of  Reg.  v.  Drew  (8  C  &  P. 
140)  was  also  in  point. 

Greaves. — In  the  case  before  Mr.  Justice  Maule,  the  prisoner  was  told  that  what 
he  said  would — not,  as  in  the  present  instance,  might — be  used  against  him  at  his  trial ; 
so  that  these  cases  are  clearly  distinguishable.  The  same  observations  apply  to  the 
case  of  Reg.  v.  DreWy  where  the  magistrate's  clerk  told  the  prisoner  that  what  he  said 
nnmld  be  used  for  or  against  him  at  his  trial.  The  case  of  R.  v.  Court  (7  C.  &  P. 
486)  was  in  point. 

Rolfs,  B.— I  think  the  evidence  is  admissible  ;  it  cannot  be  said  that  advising  a 
prisoner  to  tell  the  truth  is  such  an  inducement  as  to  render  his  statement  inad- 
missible. 

Greaves,  for  the  prosecution. 

Huddkston,  for  the  prisoner. 

OXFORD  CIRCUIT. 
Shropshire  Winter  Assizes,  1843. 
The  Queen  o.  Smith,  (a) 

Com  takem  hy  theprUtmerJor  kit  nuuter^s  kortet  possibly  not  a  felony. 

IN  this  case,  PhilUmore^  for  the  prosecution,  declined  to  offer  any  evidence  against 
the  prisoner. 
RoLPE,  B. — Why  so  ?  the  witnesses  are  here. 

PhUlimore^ — ^Yes,  my  lord ;  but  the  offence  with  which  the  prisoner  is  charged  is 
that  of  stealing  his  master's  com,  which  he  gave  to  his  master  s  horses.  My  Lord 
Abinger,  not  very  long  ago,  directed  an  acquittal  in  such  a  case ;  and  I  own,  to 
punish  such  an  offence  as  a  felony  has  always  appeared  to  me  revolting  to  common 
sense. 

Rolfs,  B. — Let  me  see  the  depositions. 

After  reading  the  depositions,  the  learned  judge  directed  the  jury  to  acquit  the 
prisoner,  saying  that,  in  his  opinion,  the  counsel  for  the  prosecution  had  exercised  a 
very  sound  discretion  in  abstaining  from  giving  evidence,  especially  as  it  might  well 
be  that  the  prisoner  at  the  time  did  not  know  he  was  committing  a  felony. 

Prisoner  vaas  then  acquitted* 


NORTHERN  CIRCUIT. 

Yorkshire  Winter  Assizes,  1843. 

Yorky  Monday,  December  18. 

The  Queen  v.  Crosby.  (6) 

False  preteneet. 

T%eprisomer  kasmg  entered  imio  an  agreement  to  act  as  eaptam  qf  a  eertam  vessel  belonging  to  the 
prosecutor^  upon  receiving  twO'thirds  of  the  net  profits  ^f  the  vessel,  delivered  in  a  bill  for 
repairs  to  a  larger  awunmt  than  he  had  aetuaUypaidt  and  was  allowed  the  awunmt  m  the  settleuteni 
qfaeeowsts :  Held,  that  an  indictment  for  obtaimng  money  under  false  pretences  would  not  He, 
since  the  prisoner  did  not  by  the  false  pretence  obtain  that  amount  qf  money,  but  only  credit  for  the 
d^erenee  between  the  aasount  actually  paid  and  the  amount  which  he  charged. 

rSlHE  prisoner  was  indicted  for  obtaining  money  under  fidse  pretences.  It  ap* 
1      peared  that  he  had  been  in  the  proaecotor's  employment  under  the  following 

la)  Reported  \j  J.  Lams,  Esq.,  Barristcr.«t4«v. 
(*)  Bcpoitdlkf  J.  A.FOOT,  Siq.,  Bwriflter-aUlsw. 
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agreement: — <*  Memorandum  of  agreement  between  Joshua  Bower  and  Co.,  of  Allerton 
Colliery,  and  Captain  William  Crosby,  who  agrees  to  go  captain  and  take  charge  of 
the  vessel  Richard,  and  to  work  her  by  the  tliirds,  as  is  customary  ;  and  also  agrees, 
whenever  Messrs.  Joshua  Bower  and  Co.  want  him,  that  he  will  leave  their  service, 
•nd  deliver  up  the  vessel  at  the  Allerton  coal-staith,  with  all  her  stores  and  papers 
entire,  in  the  same  order  and  condition  as  when  he  took  charge  of  the  vessel."  Evi- 
dence was  given  to  shew  that  the  meaning  of  the  expression  '<  working  bv  thirds'* 
was,  that  the  prisoner  was  to  have  two-thirds  of  the  net  profits  of  the  vessel. 

On  the  10th  of  June,  the  vessel  then  being  in  the  prisoner's  care,  at  Hull,  and  re- 
4)uiring  certain  repairs  to  be  done  to  her,  he  applied  to  a  person  of  the  name  of 
Clarke,  who  did  the  repairs,  amounting  to  lZ.2s.  2d.,  and  gave  the  prisoner  a  bill  and 
receipt  for  the  amount. 

Upon  the  prisoner's  return  to  the  colliery,  he  presented  to  the  book-keeper  an 
account  and  receipt^  purporting  to  be  in  Clarke's  hand-writing,  amounting  to 
1/.  19s.  10d.,and  that  account  was  accordingly  allowed  to  the  prisoner  on  the  settle- 
ment  of  the  vessel's  accounts. 

M AULE,  J. — How  can  it  be  said  that  the  prisoner  obtained  any  monei/  by  this  false 
pretence  ?  I  have  no  doubt  at  all  about  the  pretence,  or  the  falsity  of  it ;  but  my 
difficulty  is,  that  he  obtained  no  monetf  by  it^  but  only  credit  on  account;  it  is  only 
a  non-payment  of  the  17s.  8d.  It  is  like  WaveWs  case  (1  Moo.  C.  C.  224),  and  there 
must  be  an  acquittal. 

Prisoner  acquitted. 

Middleton,  for  the  prosecution, 

H.  IFood,  attorney  for  the  prosecution. 


OXFORD  CIRCUIT. 

Gloucestershire  Winter  Assizes,  1843. 

Gloucester^  Thursday^  December  14. 

(Before  Mr.  Baron  Rolfe.) 

The  Queen  v.  Jones  and  Bick.  (a) 

ManMlttUffhter — Inquitition. 

Hfuintion  itattng  that  J.  with  a  stick,  Sfc.  atsaulted  L,  A.,  and  that  B»  Vfith  a  stick ,  Sfc,  oisaulted 
the  said  L.  A.,  thereby  giving  him,  ^c.  bruises,  Sfc.  qf  which  he  died :  Held,  bad/or  uneertaintg, 

THE  inquisition  stated,  that  Jones,  with  a  stick  or  staff,  which  he  held  in  his 
right  hand,  assaulted  L.  Alley,  and  that  Bick,  with  a  stick,  which  he  held  in 
his  right  hand,  assaulted  the  said  L.  Alley,  thereby  giving  him,  the  said  L.  Alley, 
bruises,  of  which  he  died. 

Greaveif  for  the  prisoners,  applied  to  quash  the  inquisition  on  the  ground  of 
uncertainty. 

RoLFEf  B. — The  inquisition  is  bad ;  it  is  uncertain,  for  it  is  not  clear  whether  the 
death  was  caused  by  the  blows  given  by  one  of  the  prisoners  or  by  the  other.  It  is 
essential  that  it  should  always  clearly  appear  on  the  face  of  the  incjuisition,  whether 
both,  or  if  not  both,  then  which  of  two,  persons  caused  the  death  oi  the  party.  The 
Inquisition  is  bad  on  other  grounds  as  well,  but  this  is  sufficient. 

Inquisition  quashed. 
Keating  and  Skinner^  for  prosecution. 
GreavUf  for  the  prisoners. 

(a)  Reported  by  J.  Lanb,  Esq.,  Barrister^at-Iaw. 
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Yorkshire  Winter  Assizes,  1843. 

Yarkf  Wednesdatfj  December  21. 

(Before  Mr.  Justice  Maulb.) 

Thb  Qubbn  v.  Georgb  Himlby,  the  Elder. 

The  Quben  «;.  George  Hinlet,  the  YoiiDger.(a) 

Prmcipal  and  Receiver — Indietmeni — Evidence — Varianee-^Arreet  qf  judgment. 

Upon  an  indictment  agminst  principal  and  receiver ^  where  it  appears  that  goode  are  found  on  the 
receiver's  premiee$t  which  have  been  taken  from  the  prosecutor's  premises,  it  is  competent  to  the 
prosecutor  to  give  evidence  of  the  finding  af  other  goods  at  the  house  of  the  principal,  notwithstand^ 
img  there  is  no  evidence  to  connect  the  receiver  with  them,  and  the  judge  will  not,  under  suck  cir^ 
eumstances,  put  the  prosecutor  to  his  election,  either  at  the  opening  or  the  close  qfhis  case. 

Ls.  suck  a  case,  letters  between  the  parties  are  admissible  in  evidence  for  the  purpose  qf  shewing  guilty 
knowledge,  notwithstanding  they  are  not  directly  connected  with  the  charge  in  question. 

Semble,  that  it  is  not  competent  to  the  prosecutor,  in  such  a  case,  to  give  parol  evidence  qf  the  direC' 
turns  upon  certain  hampers  sent  by  the  principal  to  the  receiver,  who  lived  at  a  distance,  and  whieh 
U  was  Meged  contained  apart  of  the  stolen  property,  without  having  given  notice  to  produce  them; 
unless  from  the  facts  of  the  case  the  presumption  it  stronger  that  they  are  destroyed  than  that  they 
are  in  existence. 

Upon  an  indictment  against  a  principal  and  receiver  in  respect  of  goods  stolen  in  one  county  and 
received  in  another,  although  the  case  is  tried  in  the  county  in  which  the  property  was  stolen,  it  ie 
not  necessary  to  allege  in  the  indictment  that  the  receipt  took  place  in  the  other  county ;  and  the 
want  of  such  averment  is  neither  available  in  arrest  of  judgment,  nor  on  the  ground  of  variance, 

THE  younger  prisoner  was  indicted  for  having,  on  the  2nd  October,  1843,  at 
Leeds,  Uien  being  servant  in  the  employ  of  Edmund  Stead  and  others,  felo* 
Diously  stolen  certain  articles,  the  property  of  the  said  Edmund  Stead  and  others. 
The  elder  prisoner  was  charged  with  having,  on  the  said  2nd  of  October,  at  same  time 
and  place  aforesaid,  feloniously  received  the  said  goods,  well  knowing  them  to  have 
been  stolen.  One  part  of  the  goods  was  found  at  the  son's  lodgings  at  Kirksdale, 
Dear  Leeds,  the  other  part  at  the  father's  shop  at  Preston,  in  Lancashire. 

EUUf  for  the  prosecution,  proposed  to  put  in  certain  letters  which  had  passed 
between  the  father  and  son,  not  connected  directly  with  the  charge  against  either 
prisoner,  but  for  tlie  purpose  of  shewing  that  the  fiither  must  have  known  at  that 
time  that  the  son  was  carrying  on  a  system  of  stealing  the  prosecutor's  property, 
citing  Dunn's  case  (1  Moo.  C.C.  150) ;  and  then  proposed  to  give  evidence  of  goods 
having  been  found  at  the  father's  shop  at  Preston,  alleged  to  have  been  stolen  from 
the  prosecutor  by  the  son. 

Bliss  objected  that  the  letters  were  inadmissible,  as  being  collateral  to  the  chaise, 
and  not  within  Dunn's  case.  The  other  evidence  is  also  inadmissible,  because  that 
will  shew  that  these  goods  came  at  different  times;  and  having  given  evidence  of 
goods  being  found  at  the  prisoner's  lodgings,  of  which  the  father  was  not  shewn  to  be 
cognizant,  that  being  a  distinct  transaction,  the  prosecutor  must  be  taken  to  have 
made  his  election,  and  cannot  therefore  give  evidence  of  any  other  transaction. 

Maule,  J.—lluit  does  not  exclude  it;  it  may  throw  some  light  on  this  transac- 
tion ;  it  must  be  taken  to  be  something  of  whidi  the  prisoner  was  cognizant.  I  do 
not  think  it  would  be  at  all  incompetent  for  the  prosecutor  to  give  in  evidence  a  great 
number  of  stealings,  for  there  is  nothing  bad  in  the  indictment  containing  a 
number  of  stealings ;  if  it  contains  a  number  of  counts,  there  can  be  no  doubt  they 
may  be  joined.  In  point  of  practice,  the  Court  sometimes  puts  the  prosecutor  to  the 
election  of  some  particular  case,  to  the  exclusion  of  the  others ;  but  that  is  only 
where  the  convenience  of  the  case  requires  it,  and  the  prisoner  is  not  warned  be- 
forehand that  such  a  line  will  be  pursued.  But  where  he  commits  a  great  number 
of  larcenies  of  the  same  kind,  it  is  absurd  to  say  that  the  prosecutor  may  not  give 
evidence  of  them.    There  was  a  case  on  the  Western  Circuit  last  year,  where  a  man 

(a)  Reported  by  J.  A.  Foot,  Esq.,  Barrister-at'law. 
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WM  charged  with  getting  into  a  cow-house,  and  wounding  nine  cows.  It  was 
argued  at  great  length,  that  the  prosecutor  must  elect  which  of  the  woundings  he 
woiild  rely  on,  because  each  was  a  distinct  crime.  The  prosecutor  said,  *'  How  can 
I  do  that?  All  1  know  is,  that  the  cows  are  injured ;  but  which  was  injured  first 
or  last  I  can't  tell.''  The  objection  seems  to  be,  that  the  stealings  were  in  fact 
separate  stealings,  but  each  of  them  is  evidence  on  its  proper  count ;  and  I  think 
that  where  transactions  are  so  mixed  up,  as  in  this  case^  it  is  not  a  case  of  election. 

It  also  appeared  that,  in  the  preceding  April,  certain  hamjpers  had  been  sent  by  the 
son  to  the  father,  which  it  was  alleged  contained  some  of  the  stolen  property.  It 
was  now  proposed  to  ask  to  whom  the  hampers  were  directed. 

Bliss  objected  that  the  prisoner  ought  to  have  had  notice  to  produce  the  directions* 

HUl,  contrsL — The  length  of  time  which  has  elapsed  between  April  and  October 
would  render  that  unnecessary.  It  is  like  the  name  on  a  cart,  which  it  has  been  held 
not  necessary  to  produce ;  and  the  name  on  boards,  which  it  has  also  been  held  not 
necessary  to  produce.    So  in  Hunt's  case  (3  B.  &  A.  566),  as  to  Bags. 

BUss. — The  cases  alluded  to  are  all  cases  of  fixtures.  This  evidence  is  given  for 
the  purpose  of  shewing  the  receipt  of  the  goods  sent  in  the  hampers ;  there  is 
also  a  difference  between  this  case  and  those  cited,  in  respect  of  the  nature  of  the 
diarge. 

Maulb,  J«— The  objection  has  nothing  to  do  with  the  purpose  for  which  the 
thing  is  given  in  evidence;  that  relates  to  the  medium  of  proof.  It  is  no  matter 
what  the  prosecutor  intends  to  do  with  it.  I^rd  Tenterden  is  reported  to  have  said^ 
in  Hunt's  case,  that  the  reason  why  parol  evidence  of  the  inscription  on  banners  is 
admissible  (without  producing  the  banners  themselves)  is,  because  **  inscriptions 
used  on  such  occasions  are  the  public  expression  of  the  sentiments  of  those  who  bear 
and  adopt  them^  and  have  rather  the  character  of  speeches  than  of  writings."  (3  B.& 
A.  566.)  I  confess  that  is  not  very  satisfactory  to  roe^  for  the  circumstance  of  its 
being  a  public  expression  of  feeling  is  no  reason  why  the  best  proof  should  not  be 
given.  The  reason  why  the  writings  are  to  be  produced  is,  because  that  is  so  much 
belter  a  way  of  proving  it,  than  having  it  from  the  memory  of  any  one  else.  Thia 
is  a  case  wfiich  occurs  every  now  and  then,  and  yet  there  is  no  decision  on  the 
subject.  The  ground  on  which  the  evidence  may  be  admissible  is  the  presumption 
that  the  direction  does  not  exist ;  whereas  there  may  not  be  the  same  reason  for  pre- 
suming that  it  is  in  existence.  Therefore,  unless  you  can  shew  that  it  exists,  it 
would  appear  that  the  evidence  should  be  admitted.  There  was  a  case  tried 
before  me  in  Cheshire^  two  years  ago,  on  a  very  serious  case  of  murder,  when  the 
point  was  very  much  argued  whether  the  inscription  on  a  coffin-plate  could  be  given 
m  evidence  without  producing  the  coffin-plate  itself.  I  thought  it  could  not,  because 
the  presumption  was  that  it  was  in  existence,  and  I  therefore  rejected  the  evidence. 
Suppose  an  inscription  on  a  bale  marked  '*  XX,"  would  it  be  necessary  to  produce 
the  bale?     I  think  it  is  doubtful  whether  this  is  admissible. 

EUis, — In  that  case,  I  will  withdraw  the  evidence. 

Upon  the  conclusion  of  the  evidence  for  the  prosecution, 

Bliss  again  submitted  that  the  prosecutor  must  elect  on  which  case  he  would  go^ 
because  the  indictment  contained  only  one  count  applicable  to  the  elder  prisoner, 
and  therefore  the  prosecutor  could  not  give  evidence  of  transactions  applicable  to 
any  other. 

Maulb,  J. — I  do  not  think  the  prosecutor  is  put  to  his  election.  There  is  a  dis- 
cretion as  to  putting  a  party  to  his  election  dependent  upon  the  nature  of  the  transac- 
ttoB.  I  do  not  think  it  requisite  that  I  should  go  into  a  detail  of  the  reasons  that 
induce  me  to  think  so,  but  they  are  such  as  indQce  me  to  think  he  ought  not  to  be 
pat  to  it.  He  is  entitled  to  ask  the  jury  whether  they  think  that  the  goods  stolen 
were  taken  by  the  one  prisoner,  and  received  by  the  other  with  knowledge  that  they 
had  been  stolen.  If  the  jury  find  that  there  are  any  goods  of  the  description  of  anjr 
of  those  mentioned  in  the  indictment  stolen  by  the  one  and  received  by  the  other^ 
tber  may  convict  both. 

JBItsf  .^There  is  no  "oenue  in  the  indictment  affecting  the  receiver ;  the  venue  in  the 
body  of  the  indictment  is  the  county  of  York,  which  only  applies  to  the  principal^ 
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whereas  the  receiving  is  alleged  to  have  taken  place  in  Lancashire.    (7  &  8  Geo.  4^ 
c.  29,  8.56;  Rexv.  Mellor.lL&R.  144.) 

Maulb,  J^-^MMor^s  case  was  decided  on  stat  38  Geo.  3,  c  52,  s.  2.  The  56tk 
section  of  7  &  8  Geo.  4,  c  29,  provides  *'  that  every  receiver,  whether  duirged  as  acces- 
sory after  the  fact  to  the  felony,  or  with  a  substantive  felony,  or  with  a  misdemeanor 
only,  may  be  dealt  with,  indicted,  tried,  and  punished,  in  any  county  or  place  in  which 
he  shall  have,  or  shall  have  had,  any  such  property  in  his  possession  ;*'  and  then  it 
provides,  amon|^  other  things,  for  the  case  where  the  receiver  has  the  goods,  and  you 
can't  tell  in  which  county  he  has  received  them.  That  is  provided  for  by  saying  that 
he  may  be  indicted  in  the  couutv  where  they  are  found ;  and  stat.  7  Geo.  4,  c.  64,  s. 
20,  provides  that  no  judgment  shall  be  staid  or  reversed  for  want  of  the  averment  of 
any  matter  unnecessary  to  be  proved.  The  Court  appears  to  have  jurisdiction  over 
the  offence,  for  there  is  evidence  of  the  stealing  being  in  the  county  of  York. 

Blsu.'^My  objection  arises  in  the  shape  of  a  variance.  They  have  alleged  that 
the  offence  was  committed  in  a  certain  county,  and  have  not  proved  it  in  the  county 
in  which  they  have  laid  it.  The  statute  of  bigamy,  9  Geo.  4,  c.  51,  which  provides 
that  the  prisoner  may  be  tried  in  the  county  in  which  he  is  apprehended,  is  nearly 
similar ;  and  in  Frasers  case  (1  Moo.  C.  C.  407)  the  prisoner  was  tried  and  con- 
victed in  Middlesex,  in  which  county  he  was  apprehended,  of  bigamy  committed  in 
Surrey.  It  being  discovered,  after  the  trial,  that  the  indictment  contained  no  aver- 
ment as  to  the  place  or  county  where  the  prisoner  was  apprehended,  the  case  was 
submitted  to  the  judges,  who  determined  that  the  judgment  should  be  arrested. 

Maule,  J. — In  Fraser't  case,  the  judges  held  that  they  ought  to  arrest  the  judg- 
ment, because  the  indictment  did  not  state  that  the  Court  had  jurisdiction  to  try ;  but 
if  it  had  stated  that  the  offence  was  committed  in  Middlesex,  the  indictment  would 
clearly  have  been  good  on  the  face  of  it.  It  must,  therefore,  be  taken  that  the 
jurors  of  the  county  of  Middlesex  found  that  the  prisoner  committed  bigamy  in 
Surrey ;  consequenuy,  nothing  appeared  to  give  them  jurisdiction  in  that  case.  But 
thb  case  certainly  falls  within  7  &  8  Geo.  4,  if  this  were  a  motion  in  arrest  of  judg- 
ment ;  but  that  is  not  so,  but  the  objection  is  stated  as  a  ground  of  variance,  because 
the  indictment  ought  to  have  stated  that  the  receipt  was  in  Lancashire,  and  the 
taking  in  Yorkshire.  I  do  not  think  that  is  necessary,  and  the  case  must  therefore 
go  to  the  jury. 

Both  prisoners  mere  found  guilty. 

Ellis  and  Hill^  for  the  prosecution. 

BUss,  for  Hinley,  sen. 

IViUdns^  for  Hinley,  jun. 


NORTHERN  CIRCUIT. 

Yorkshire  Winter  Assizes,  1843. 

York,  Thursday,  December  2^,  1843. 

(Before  Mr.  Justice  Maulb.) 

The  Queen  v.  Walker,  {a) 

Practice—  Witneu. 

Where  a  tcitneu  is  bound  over  to  appear  at  the  **  next  oMtizes  and  general  gaxd  delivery,*'  that  mean^ 

the  ordinary  assizes  and  general  gaol  delivery,  and  does  not  apply  to  a  special  commission  of  gaol 

delivery ;  emd  upon  his  not  appearing^  the  Judge  will  not  estreat  the  recognisances. 

THE  prisoner  was  indicted  for  forgery,  and  bound  on  his  recognizances  to  appear 
at  the  **  next  assizes  and  general  gaol  delivery."    Upon  the  case  being  called 
on,  he  did  not  appear. 

Hall  then  moved  that  he  be  called  on  his  recognizances. 

WilUnSf  contrd,  submitted  that  he  was  not  bound  to  appear  at  the  present  gaol 

(a)  Reported  by  J.  A.  Foot,  Esq.,  BaRiiter'St-Iaw. 
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delivery,  inasmuch  as  the  recognizances  pointed  to  the  ordinary  assizes  and  general 
gaol  delivery. 

Maulb,  J.— He  may  be  called,  but  not  on  his  recognizances ;  for  I  am  not  only  of 
opinion*  but  dearly  of  opinion,  that  these  are  not  assizes.(a) 

Hall  and  Overend^  for  the  prosecution. 

WUkins  and  PaMey^  for  the  prisoner. 


OXFORD  CIRCUIT. 

Gloucestershire  Winter  Assizes,  1843. 

Gloucester f  Friday,  December  15. 

(Before  Mr.  Baron  Rolfs.) 

The  Queen  v.  Arthur  Dent,  (b) 

FaUe  pretences — Variance, 

Primmer,  with  intent  to  d^aud  a  Benefit  Society,  faleely  pretended  thai  hit  wife  wae  dead.  The 
etewardi  required  a  certificate  of  her  death,  and  the  prisoner  produced  to  them  a  false  one .  Held^ 
that  the  real  false  pretence  was  thai  of  the  vnfe's  death,  and  not  the  feigned  certificate  qfit,  which 
latter  was  the  only  evidence  of  the  actual  false  pretence, 

THE  indictment  was  in  three  counts.  The  first  count  alleged  that  the  prisoner 
falsely  pretended  to  one  Frederick  Elsworthy,  that  his  (the  prisoner's)  wife 
was  dead,  and  by  such  pretence  obtained  from  the  said  F.  E.  5/.,  the  property  of  the 
said  F.  E.  The  second  was  precisely  similar,  except  that  it  laid  the  51.  as  the 
property  of  the  said  F.  E.  and  others.  The  third  and  last  count  specially  set  forth, 
that  at  the  time  of  the  committing  of  the  offence  thereinafter  mentioned,  there  was  a 
friendly  society  called  the  Crown  and  Dragon ;  that  the  said  prisoner  was  a  free 
member  of  it ;  that,  by  the  rules,  every  free  member,  at  the  death  of  his  wife  was 
entitled  to  51, ;  that  the  said  Frederick  Elsworthy  was  one  of  the  stewards  of  the 
society ;  that  the  said  prisoner  produced  to  the  said  F.  £.  a  paper-writing,  wherein 
was  contained  a  certificate  of  the  death  and  burial  of  the  said  prisoner's  wife ;  that  he 
did  falsely  pretend  to  the  said  F.  E.  that  the  said  paper-writing  was  genuine,  and 
the  certificate  a  true  and  genuine  account  of  the  death  and  burial  of  his  wife ;  that 
the  prisoner  &lsely  pretended  to  the  said  F.  E.  that  his  (the  prisoner's)  wife  was 
then  dead,  and  that  he,  as  such  free  member,  was  entitled  to  receive  from  the 
stewards  of  the  society  5/.,  in  consequence  of  his  wife's  death ;  by  means  of  which 
said  last-mentioned  false  pretences  he  unlawfully  obtained  5/.  from  the  said  F.  E. 
The  indictment  then  went  on  to  allege  each  of  the  above  pretences  to  be  fiilse,  and 
concluded  by  averring  that  he  well  knew,  at  the  time  he  did  so  fidsely  pretend  as  last 
aforesaid,  that  each  and  every  of  the  said  pretences  was  false. 

In  support  of  the  indictment,  it  was  proved  that  the  prisoner  had  presented  to  Mr. 
Elsworthy  a  letter  which  contained  a  certificate  of  his  wife's  death  and  burial  in  New 
Pye-street,  London,  and  purporting  to  be  signed  by  a  Baptist  minister  in  that  street, 
and  claimed  the  5L,  which  Mr.  Elsworthy  had  dfeclined  to  pay  without  sufficient 

(a)  In  the  ease  of  Reg,  ▼.  Ramtden  and  Verity,  be  so  or  not  can'tvary  the  authority  of  the  Ck>iirt,. 

tried  on  the  18th  of  Deeember  last,  and  yet  the  gaol  would  not  be  delivers. 

WUkins  applied  to  hare  the  trial  postponed,  on  the         M  aule,  J. — 1  should  hare  felt  some  doubt  as  to 

ground  of  the  absence  of  a  material  witness,  and  whether  or  not  this  could  be  called  an  **  assize,*'  had 

then  submitted  that,  although  he  was  bound  by  it  not  been  for  the  recent  caMot  Reg,v,  O^  Connelly 

leoogniaamoes,  he  was  only  bound  to  appear  at  '*  the  where  it  was  held  by  the  Court  of  Queen's  Bench  in 

genmd  gaol  delivery  at  the  next  assizes."    This  Ireland,  in  a  similar  ease,  that  it  was  an  assize» 

cannot  be  called  an  "  assize,**  nor  a  *'  general  gaol  With  respect  to  this  being  a  '*  general  gaol  delivery,*' 

defivcry,"  because,  by  the  terms  of  the  commission,  I  am  of  opinion  that  it  is  so,  sflce  the  commissionera 

the  commiarioners  are  not  required  to  try  prisoners  have  the  power  to  deliver  the  gaol,  if  they  think  fit. 
committed  to  take  their  trial  at  the  sessions,  unless  AppUeation  refused. 

they  think  fit.    Suppose  at  the  end  of  these  sittings         The  witness  afterwards  appeared  and  the  case  was- 

voor  lordship  has  not  delivered  the  gaol,  if  this  be  tried. 

add  to  be  a  general  gaol  delivery,  it  would  still  be         (6)  Reported  by  J.  Lane,  Esq.,  Barrister*at- 

so,  ao  fisr  aa  the  eommission  is  eoneemed,  whether  law. 
the  gaol  be  delitcred  ornot;  because,  whether  that 
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evidence  of  the  death  of  the  prisoner's  wife.  In  oonsequence,  however,  of  this  cer- 
tificate being  produced  to  him,  he  at  once  paid  the  prisoner  the  sum  he  required, 
which  was  the  allowance  made  by  the  society  to  fVee  members  on  the  deaths  of  thdr 
wives.  It  was  fully  proved  that  the  document  produced  to  Mr.  Elsworthy  was  not 
genuine. 

Keating^  with  whom  was  Cooker  for  the  prisoner,  contended  that  the  evidence  did 
oot  support  the  indictment.  The  false  pretence  charged  was,  that  the  prisoner  pre- 
tendea  his  wife  was  dead,  and  thus  obtained  the  51. ;  but  the  pretence  proved  was, 
that  by  means  of  the  false  certificate  be  had  obtained  it.  These  were  certainly  very 
different  pretences. 

RoLFB,  B. — It  appears  to  me  that  the  false  pretence  was,  in  fact,  the  wife's  death. 
The  prisoner  pretenoed  she  was  dead,  it  beine  false.  The  stewards  refused  to  give 
credit  to  his  mere  assertion  ;  it  was  because  Uiey  required  some  better  evidence  that 
the  certificate  was  produced.  They  were  satisfied  with  that  certificate,  whidi,  if 
genuine,  would  have  proved  the  death  of  the  prisoner's  wife.  The  certificate,  there- 
fore, was  clearly  not  itself  the  false  pretence,  but  only  evidence  of  the  actual  fylse 
pretence — namely,  the  death  of  the  prisoner's  wife. 

Guiliy. 

Greaves^  for  the  prosecution. 

Keating  and  Cooke,  for  the  prisoner. 

Lakham  and  Brawn^  attorneys. 


WESTERN  CIRCUIT. 
Devon  Winter  Assizes,  1843. 

JExeter,  December  13. 
(Before  Mr.  Justice  Crksswcll.) 
The  Queen  v.  Williams,  (a) 
Tkrtaijtiumf  Mier, 

J(flximff  a  ikremiemm^  letter  on  a  gate  in  a  pmblic  kighwag  it  mme  etidmtet  to  go  to  the  jury  of  m 
temdimg  theret^  within  the  ttatrnte^ 

PRISONER  was  indicted  for  sending  a  letter  to  the  prosecutor,  threatening  to 
destroy  his  property.  The  letter  in  question  was  proved  to  have  been  affixed 
to  a  gate  in  the  public  highway,  near  which  the  prosecutor  would  be  likely  to  pass 
ftom  his  house. 

Boe^  for  the  prisoner,  submitted  that  this  was  no  evidence  of  temditig  the  letter  to 
the  prosecutor,  to  satisfy  the  words  of  the  statute. 

Crbsswell,  J. — I  cannot  say  that  Uiere  is  not  a  icmitUs  of  evidence  to  go  to  the 

{ny  in  this  case.  It  has  been  held  that  dropping  a  letter  in  a  vestry-room  firequented 
J  the  prosecutor  every  Sunday  morning  was  a  sufficient  sending.  (^Lloyd's  case,  2 
East,  P.  C.  1 123.)  If  it  be  proved  that  the  prisoner  wrote  the  letter  and  affixed  it  on 
the  gate,  it  is  a  question  for  the  jury  wnether  he  did  so  with  an  intent  that  it 
ehoold  come  into  the  prosecutor's  hands ;  for  if  so,  it  would  be  a  sending. 

NoigmOty. 
(a)  Reported  by  E.  W.  Cox,  Esq.,  Banister-at*law. 


« 
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CENTRAL  CRIMINAL  COURT. 

Tuesday,  Jan.  2. 

(Before  the  Recorder  of  London.) 

The  Queen  v.  Sarah  Philips,  (a) 

Practice — Privilege, 

A  barritter  who  eonduete  a$0imimal  prosecution  on  hie  own  behalf  ie  entitled  to  no  other  privilege 
than  an  ordinary  pereon,  and  will  not  therrfore  be  allowed  to  comment  on  the  evidence  or  nrfifnii 
the  jury. 

THE  defendant  was  indicted  for  suborning  a  third  person  to  commit  perjury  bv 
making  an  affidavit  of  an  untruth  in  the  Insolvent  Debtors'  Courts  in  opposi- 
tion to  the  petition  of  Mr.  Price,  a  member  of  the  bar. 

Price  appeared  in  forensic  costume,  and  intimating  that  he  did  not  purpose  giving 
CTidence  himself,  was  about  to  open  the  case  to  the  jury. 
Chamockf  for  the  defendant,  objected  to  this ;  and 

The  Recorder  said,  he  thought  it  would  be  more  consistent  with  the  delicacy  of 
the  prosecutor's  situation  if  he  were  to  allow  the  Court  to  conduct  the  case ;  but  as 
the  former  persisted  in  conducting  it  in  person,  he  would  not  be  permitted  to  address 
the  jury,  but  must  confine  himself  to  the  examination  of  the  witnesses. 
This  course  was  taken,  and  the  jury  gave  a  verdict  of 

Not  guiUy. 


NORTHERN  CIRCUIT. 

Yorkshire  Winter  Assizes,  1843. 

York,  Tuesday,  December  26. 

(Before  Mr.  Justice  Maule.) 

The  Queen  v.  William  Altass.  (b) 

Perjury— Emdenee^-Materiality. 

Upon  Ai  indictment  for  perjury  (m  a  proceeding  under  an  interpleader  rule  to  ascertain  the  property 
in  a  certain  pig),  alleged  to  have  been  committed  by  the  pritoner  in  ewearing  that  the  said  pig^ 
which  had  been  taken  under  an  execution  issued  against  him,  had  been  sold  by  him  on  a  certain  day 
b^bre  the  date  qfthe  execution,  it  may  become  a  material  question  whether  or  not  the  pig  was  sold 
on  the  day  alleged,  although  that  might  not  be  material  to  the  only  question  to  be  tried—viz.  whe^ 
ther  or  not  the  pig  had  been  bond  fide  sold  by  the  prisoner  brfore  the  date  of  the  execution. 

THE  defendant  was  indicted  for  perjury  alleged  to  have  been  committed  by  him 
before  the  Barkston  Ash  and  Skjrrack  Court  of  Requests,  in  a  certain  proceed- 
ing under  the  interpleader  clause  of  the  Act  establishing  that  courts  to  ascertain 
whether  a  certain  pig,  which  had  been  seized  under  an  execution  issued  against  him 
out  of  that  court,  on  the  26th  of  September,  1943,  had  been  sold  by  him  on  the  dth 
of  Aagutt,  1843,  to  his  brother,  George  Altass.  The  prisoner  had  sworn  that  he  had 
sold  the  said  pig  to  bis  brother,  George  Altass,  on  the  dth  of  August,  1843.  The  al- 
legation of  perjury  was,  that  the  uig  was  not  sold  by  the  said  William  Altass  to  his 
brother,  George  Altass,  on  the  saia  5th  day  of  August. 

Deardey^  for  the  prisoner. — It  is  not  denied  that  something  in  the  nature  of  a  sale 
took  place  before  the  seizure,  but  it  is  said,  that  is  not  the  material  question  here» 
inasmuch  as  the  question  before  the  judge  was,  whether  or  not  the  pig  was  sold  on 
tiie  stfd  5th  of  August?  I  submit  that  was  not  the  material  question  ;  but  that  the 
material  question  before  tlie  judge  of  the  Court  of  Requests  was,  whether  or  not,  at 
any  time  before  the  issuing  of  execution,  there  had  been  a  sale  of  the  pig  by  the  pri- 

(a)  Rqwrted  by  B.  C.  Robinson,  Esq.,  Barrister-at-law. 
{b\  Reported  bj  J.  A.  Foot,  Esq.,  Bvristtr-al*l«w. 
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soner  to  his  brother,  George  Altass.  When  the  officer  goes  to  put  the  execution 
iDto  force,  then  the  question  arises  as  to  whether  or  not  the  pig  he  is  about  to  take 
belongs  to  die  prisoner.  If  that  be  so,  it  is  quite  immaterial  whether  the  sale  took 
place  on  any  particular  day,  if  it  is  admitted  that  it  took  place  at  some  time  prior  to 
tlie  date  of  the  execution.  I  submit,  then,  that  the  material  question  here  is,  as  to 
whose  property  the  pig  was  at  the  time  of  this  execution. 

Halt^  contra. 

Maule,  J. — I  think  that  the  ultimate  question  to  be  decided  by  the  judge  is  one 
thing,  and  yet  that  a  material  question  may  be  raised  upon  a  matter  collateral  to  that 
question.  I  do  not  at  all  think  I  can  confine  the  law  of  perjury  to  making  that  only 
perjury  which  is  material  to  the  only  question  to  be  tried,  otherwise  persons  might 
perjure  themselves  with  impunity.  It  might  be  a  material  question  in  a  case  of 
murder,  what  coloured  coat  a  man  had  on  ;  the  colour  of  the  pig,  as  I  put  it,  might 
be  most  material ;  for  suppose  a  person  swore  that  this  was  a  black  pig,  and  another 
witness  swore  it  was  white,  it  would  have  been  a  material  question  whether  the  pig  was 
black  or  white,  although  the  ultimate  question  would  have  been  whether  it  was  sold 
-at  the  time  when  it  was  alleged  to  have  been  sold. 

Not  gtiilty* 

Hall  and  Overend^  for  the  prosecution. 

Deardetff  for  the  prisoner. 


WESTERN  CIRCUIT. 

DoRBBT  Summer  Assizes,  1843. 

(BeforeMr.  Justice  Erskine.) 

Thb  Qursn  v.  Gut.  (a) 

Uiiering  a  forged  receipt — Indictment. 

Indictment  for  uttering  a  forged  receipt,  purporting  to  be  signed  by  "  /.  L,,jun,,**  with  intent  to 
defraud  J,  L,,  tphote  eeroant  the  said  J,  L.,  jun.,  woe;  but  there  was  no  averment  qfa  connection 
between  the  said  J,  L.  and  the  said  J.  L.,jun, — Qu4ere — Can  such  count  be  sustained  7 

rilHE  indictment,  which  was  founded  on  1  W.  4,  c.  66,  s.  10,  contained  counts  for 
I  forging  a  receipt  for  money  (without  setting  it  out),  and  also  counts  for  uttering 
a  receipt,  in  which  latter  the  document  was  set  out.  The  uttering  was  alleged,  in 
«ome  counts,  to  have  been  done  with  intent  to  defraud  A  B ;  in  others,  with  intent 
to  defraud  Joseph  Locke.  The  receipt  was  written  at  the  foot  of  an  account,  which 
was  headed  *'  A  B,  to  Joseph  Locke,"  and  was  for  meat  supplied  by  Joseph  Locke 
lo  the  said  A  B.  The  account  was  set  out  in  these  latter  counts,  and  the  receipt 
written  op  it  was  in  these  words,  '*  Received,  Joseph  Locke,  junior." 

It  appeared  oo  the  evidence,  that  A  B  dealt  with  Joseph  Locke  in  his  trade  as 
a  butcher ;  that  the  prisoner  was  A  B*s  servant,  and  intrusted  to  pay  his  tradesmen's 
bills ;  that  he  had  received  money  to  pay  the  above  account  of  Joseph  Locke,  and 
'had  produced  the  forged  receipt  to  his  master  written  on  the  said  account;  that 
the  account  was  a  genuine  bill  for  meat  delivered ;  that  Joseph  Locke,  jun.,  was  the 
:8on  of  Joseph  Locke,  and  was  intrusted,  in  the  course  of  the  business,  to  receive 
money  and  give  receipts  on  behalf  of  his  father ;  and  that  the  signature  on  the  above 
Jiccount  was  a  forcery. 

KinglakCf  for  the  prisoner,  submitted  that  the  counts  for  uttering  could  not  be 
supported.  The  indictment  must  correctly  describe  the  instrument  diarged  to  have 
1>Mn  forged  or  uttered.  It  may  not  be  necessary  to  set  out  the  instrument,  and  it 
nay  be  sufficient  to  describe  it  pursuant  to  the  stat  2  &  3  Wm.  4,  c  123,  s.  3»  in 
sudi  way  as  would  support  an  indictment  for  stealing  it;  and  then  it  would  be 
jnatter  of  evidence  whether,  when  produced,  the  instrument  be  within  the  meaning 
•of  the  statute  or  not  (Reg.  t.  Rogers,  9  C.  &  P.  41) ;  but  where  the  document  on 
irhich  the  foi^gery  is  charged  is  set  out  in  the  indictment,  if  it  does  not  on  the  fiice 

(«)  BcpoiMby  B.  W.Coz,  Esq.,  BsRister-st-lSfr. 
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of  it  appear  to  be  within  the  meaning  of  the  Act,  the  indictment  must  contain  such 
averments  of  extrinsic  facts  as  may  be  necessary  to  make  it  appear  on  the  record 
that  it  is  one  of  those  described  in  the  statute.  The  question  arose  in  Hunters 
case  (2  Leach,  624),  where  it  was  held,  that  in  an  indictment  for  forging  a  receipt 
to  an  assignment  for  the  payment  of  a  certain  sum  in  a  navy  hill,  it  was  not  suf- 
ficient to  state  such  navy  bill  and  assignment,  and  then  to  charge  the  prisoner  with 
forging  a  receipt  as  follows : — «*  W.  Thornton" — "  Wm.  Hunter;"  because  the  mere 
signing  such  names,  unless  connected  with  other  facts,  did  not  necessarily  import  on 
the  face  of  it  to  be  a  receipt,  but  that  such  facts  should  be  averred.  So,  where  an 
indictment  charged  the  prisoner  with  forging  a  receipt  in  the  handwriting  of  Henry 
Hargreaves,  as  thus, — '<  Received,  H.  H./*  it  was  held  that  the  indictment  was  bad 
on  an  objection  that  there  ought  to  have  been  an  averment  to  explain  what  was 
meant  by  the  initials  '<H.H.y"  and  the  judges  concluded  that  there  was  nothing  to 
shew  what  the  initials  H.  H.  meant,  or  xnhat  connection  Henry  Hargreaves  had  mth 
the  matter,  or  toith  the  receipt. 

He  urged,  that  the  same  principle  applied  here.  A  receipt  for  money  is  a  docu- 
ment which  purports  to  be  a  receipt  for  money  due  to  the  party  receiving  it  from  the 
party  paying  it,  and  is  meant  to  operate  as  a  discharge  of  a  debt  or  money  obligation. 
Here,  on  the  face  of  the  account  set  out,  the  debt  is  due  to  Joseph  Locke,  the 
fiither,  and  a  receipt  signed  by  Joseph  Locke,  jun.,  can  be  no  discharge  of  that  debt, 
unless  Joseph  Locke  jun.,  had  authority  to  give  such  receipt.  The  receipt  forged 
purports  to  be  the  receipt  of  Joseph  Locke,  jun.,  given  in  respect  of  a  debt  due  to 
Joseph  Locke,  his  father ;  and  it  was  not  averred  that  Joseph  Locke,  jun.,  was  a 
person  authorized  to  receive  money  for  his  father,  nor  does  the  instrument  shew  any 
facts  from  which  the  valid  character  of  a  receipt  can  be  given  to  the  document* 
The  proper  test  was  this— the  receipt,  if  genume,  in  the  absence  of  authority  to 
give  it,  would  be  no  voucher  of  payment  of  the  debt,  or  any  discharge  or  acquittance 
of  the  same;  the  document  could  only  operate  as  a  receipt  or  acquittance  on 
the  supposition  that  Joseph  Locke,  jun.,  had  authority  to  give  such  receiptSi  and 
such  authority  ought  to  have  been  averred. 

Thus,  in  a  case  where  a  prisoner  was  charged  with  forging  an  order  for  the  de-> 
Hvenr  of  goods,  and  the  indictment  stated  that  the  order  was  subscribed  by  L.  D.^ 
he,  L.  D.,  being  the  servant  of  one  J.  D.,  and  purporting  to  be  an  order  from  L.  D., 
as  such  servant,  for  the  delivery  of  the  goods,  it  was  objected,  that  since  the  order 
must  be  made  by  a  person  having  authority  over  the  goods,  the  indictment  was 
bad,  inasmuch  as  that  it  alleged  that  L.  D.  was  the  servant  of  J.  D. ;  it  did  not  aver 
that  be  had  any  authority  to  make  such  an  order.  The  judges  held  that  it  ought  to 
have  appeared  in  the  indictment  that  the  person  signing  the  order  had  authority  to 
make  it,  and  that  it  ought  to  have  been  expressly  averred. 

It  was,  therefore,  urged  that  the  counts  alleging  an  uttering  with  intent  to  defraud 
Joseph  Locke  were  bad,  because  there  was  nothing  to  shew  what  connection  Jo« 
seph  Locke,  jun.,  had  with  the  debt  of  Joseph  Locke,  and  also,  because  on  the  face 
of^it  the  receipt  of  the  money  could  not  destroy  the  debt  due,  and  so,  could  not,  if 
genuine,  in  the  absence  of  authority,  defraud  Joseph  Locke ;  and  as  to  the  counts 
nir  uttering  with  intent  to  defraud  A  B,  because,  for  the  same  reason,  the  document 
purported  to  be  a  receipt  given  by  a  person  having  no  authority  to  give  it,  and, 
therefore,  was  not  a  receipt  within  the  meaning  of  the  Act. 

Ebskinb,  J.  refused  to  stop  the  case,  but  stated  that  in  case  of  a  conviction  upon 
that  count,  he  would  reserve  the  point. 

The  jury Jbund  the  prisoner  guilty  generally. 
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CENTRAL  CRIMINAL  COURT. 

Friday,  October  21. 

(Before  Mr.  Justice  Mauue  and  Mr.  Justice  Wiohtman.) 

Thb  Qubsn  v.  Zuldsta. 


Tkt  Court  wiU  noi  permit  a  primmer  om  a  charge  qffehny,  who  hae  been  boiled^  to  tit  near  hU 
eomngei,  even  at  the  regueit  qf  the  latter,  but  wiU  require  him  to  be  placed  m  the  dock. 

KELLT  requested  of  their  lordships  to  permit  M.  de  Zulueta  to  sit  near  his 
counsel,  as  it  would  be  necessary  that  communication  from  time  to  time 
Aould  be  made  between  them. 

Maule,  J.  asked  if  there  was  a  precedent  in  which  a  similar  application  had 
been  made. 

Kelly. — ^There  is,  but  that  was  on  the  chaise  of  high  treason  against  an  officer  of 
Ae  British  army,  and  it  was  making  a  distinction  in  favour  of  rank  which  ought  not 
to  have  been  made.  He  did  not  make  this  application  in  consequence  of  the  rank 
df  M.  Zulueta,  but  merely  as  a  matter  of  convenience,  he  being  a  foreigner  (a 
Spaniard),  and  it  was  necessary  that  he  should  frequently  hold  communications 
with  him  in  the  Spanish  language.  Unless  he  were  allowed  to  sit  near  his  counsel, 
the  counsel  would  be  obliged  constantly  to  cross  the  court  to  the  dock. 

Maule,  J.  said  that,  in  the  case  of  Mr.  Home  Tooke,  to  which  he  had 
alluded,  he  found  that  the  application  had  been  made  to  allow  him  to  sit  near 
his  counsel  on  the  ground  of  his  rank,  which  entitled  him  to  such  indulgence. 
The  Chief  Justice  said  that  the  application  was  unusual,  and  the  reply  was,  that 
80  also  were  all  the  proceedings  in  the  case  unusual.  The  learned  justice  then 
read  the  entire  of  the  debate  on  that  occasion,  and  said  that  although  the  request 
was  finally  granted,  it  was  evidently  granted  with  great  caution,  and  merely  on  the 

rmd  of  Mr.  Tooke's  state  of  health.  He  therefore  thought  that  the  request  in 
Zulueta's  case  could  not  be  complied  with.  There  was  no  difference  to  be 
made  in  the  persons  chai^ged  with  one  felony  and  another.  If  the  precedent  were 
established  in  this  case,  where  the  person  charged  with  the  felony  was,  as  he  un- 
derstood from  what  Mr.  Kelly  had  said,  a  person  of  some  rank  in  society,  there 
was  no  reason  why  the  same  request  should  not  be  made  and  granted  in  the  case 
of  any  other  person  whatsoever  charged  with  felony,  however  poor  and  humble 
his  station  in  society  might  be.  He  would  not  be  a  party  to  the  making  of  any 
precedent  establishing  a  distinction  between  persons  charged  with  any  offence,  on 
account  of  rank,  and  the  present  application  could  not  therefore  be  granted. 

KMy  said  that  he  had  begged  it  to  be  distinctly  understood  that  he  had  not 
made  the  application  on  the  mund  of  the  rank  of  his  client,  but  solely  on  the  ground 
of  his  being  a  foreigner,  and  of  the  necessity  which  would  frequently  arise  during 
the  trial  for  communications  in  the  Spanish  language  taking  place  between  himself 
and  M.  de  Zulueta. 

Maulb^  J.  said  that  he  distinctly  understood  such  to  have  been  the  grounds  on 
which  Mr.  Kelljr  had  rested  his  application ;  but  as  it  might  form  a  precedent  for 
makine  distinctions  in  favour  of  rank,  it  could  not  be  allowed. 

M.  de  Zulueta  was  then  placed  in  the  dock. 
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CENTRAL  CRIMINAL  COURT. 

Friday f  December  1. 

(Before  Lord  Chief  Jastice  Dbnman  and  Mr.  Baron  Parks.) 

The  Quben  o.  Rosenberg,  (a) 

Lareenf — Beeeivtr* 

Jm  aduiierer  receMng  the  object  pf  hit  illicit  amourt  into  his  house  with  goods  in  her  possession,  the 
froperty  qfher  husbaudt  is  not  guilty  o/felony,  even  though  such  goods  consist  of  other  than  the 
woman's  wearing  apparel;  but  qu€ere,  \fthe  avouterer  appropriate  such  goods  to  his  own  use  7 

BODKIN,  for  the  prosecution,  stated,  that  in  this  case  it  would  be  proved  that 
Mrs.  Bohain,  the  wife  of  the  prosecutor,  had  eloped  from  her  husband,  taking 
with  her  in  a  hackoey  coach,  besides  her  wearing  apparel,  &c.,  boxes  and  trunks, 
containing  clocks  and  other  property  belonging  to  the  latter,  which  she  brought  to 
the  k>dgings  of  the  prisoner,  which  lodgings  Uie  prisoner  had  expressly  taken  for 
her;  that  the  property,  the  subject  of  the  indictment,  was  found  in  a  bed-room 
jointlj  occi^Ned  by  the  prisoner  and  Mrs.  B. ;  but  there  was  no  other  proof  of  appro* 
prialion  thereof  by  the  prisoner. 

Parkk,  B«  intimated  that  he  knew  of  no  authority  by  which  the  indictment  could 
lie  supported* 

BqHm  cited  R.  ▼.  Tdjree  (1  Mood.  C.  C.  24S)  and  Beg.  v.  Tollei  (I  Car.  &  Mar. 
112),  where  it  had  been  held  that  if  an  adulterer,  or  intended  adulterer,  took  away 
tbe  goods  of  the  husband  jointly  with  the  wife,  it  was  felony ;  and  Dalt  c.  104,  where 
it  is  laid  down  that  ''  if  a  woman  steal  the  goods  of  h^  husband,  and  give  them  to 
ber  avouterer,  who,  knowing  it,  carries  them  away,  the  avouterer  is  guilty  of  felony.'* 

Parks,  BJ-*The  present  is  very  distinguishable  from  either  of  the  cases  cited; 
Here  there  is  no  proof  of  the  taking  by  the  prisoner,  nor  even  of  a  separate  possession 
iiy  him.  If  tbe  latter  circumstance  had  been  proved,  or  even  a  state  effects  similar 
to  those  in  the  case  in  Dalton,  the  case  should  have  been  reserved  for  the  opinion  of 
tbe  judges;  but  such  not  being  the  case,  the  prisoner  must  be  acquitted. 

i^ot  guilty. 

See  also  R.  v.  C/ark  (R.  &  R.  S76,  note). 


CENTRAL  CRIMINAL  COURT. 

Friday,  December  1. 

(Before  Lord  Chief  Justice  Denman  and  Mr.  Baron  Parke.) 

The  Qubbn  v.  Harvey  and  Catlor.  (a) 

Burglary  with  piolenee, 

y  isoo  ptnams  commii  a  crime  and  one  use  violence  qfter  the  other  has  escaped,  to  prevent  ctqtture, 
only  the  one  so  using  the  violence  is  within  the  statute* 

THE  prisoners  were  indicted  for  burglary,  and  it  appeared  that  Caylor,  in  endea* 
vouring  to  escape,  had  used  great  violence,  and  seriously  injured  the  prose- 
cutor. The  jury  found  Caylor  guilty  on  the  whole  indictment  for  burglary  com- 
mitted  with  violence ;  the  other  prisoner,  of  burglary  without  violence. 

Lord  Dbnman,  C.  J. — It  is  proper  to  say  that  if  two  persons  set  about  the  com* 
Bustton  of  a  crime,  and  one  of  them,  in  the  execution  of  tneir  common  purpose,  uses 
violoice,  both  may  be  convicted  of  the  whole  ofience ;  but  if  the  violence  used  by 
the  one  take  place  after  the  other  has  escaped,  and  is  resorted  to  merely  to  prevent 
being  captured,  then  only  the  one  actually  using  it  is  within  the  meaning  of  the 
statute. 

(a)  Reported  by  A.  Pulling,  Esq.,  Banritter-at-law. 
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MIDLAND  CIRCUIT. 

Northampton  Spring  Assizes,  1844. 

Wednesday^  March  6. 

(Before  Lord  Chief  Justice  Tindal.) 

The  Queen  v.  Nathalie  Miard.  (a) 

Setuling  threatening  letter-^Menaeee, 

The  words  "  withtmt  any  reoionabie  and  probable  cause,*'  in  $iat,  7SfS  Geo.  4,  e.  29,  «.  8,  must  be 
taken  to  apply  to  the  state  of  the  prisoner's  mind  at  the  time  qf  making  the  demand;  and  the  jury 
must  look  at  all  the  circumstances  for  the  purpose  qf  deciding  whether  ai  thai  time  the  prisoner 
bond  fide  believed  that  she  had  reasonable  cause. 

Threatening  to  expose  a  clergyman,  who  had  had  criminal  intercourse  with  a  woman  in  a  house  of 
ill-fame,  in  his  own  church  and  village,  to  his  own  bishop,  to  all  the  other  bishops,  and  to  the 
Archbishop  of  Canterbury ;  and  also  to  publish  his  shame  in  the  newspapers,  is  such  a  threat  as  a 
man  qf  ordinary  firmness  could  not  be  expected  to  resist,  and  therrfore  falls  within  the  meaning  of 
the  word  **  menaces,"  used  in  the  above  statute, 

THE  prisoner  was  indicted  under  7  &  8  Geo*  4,  c.  29,  s.  8  ;  (b)  and  the  indict* 
ment  allied  that  on  or  about  the  14th  day  of  April,  1843,  at  the  parish  of 
Bamacky  in  the  liberty  of  Peterborough,  &c.,  she  knowingly  and  feloniously  deli- 
vered to  one  Herbert  Charles  Marsh  certain  letters  directed  to  him,  and  demanding 
of  him  10,000  francs,  being  of  the  value  of  400/.  in  English  money,  with  menaces, 
and  without  any  reasonable  or  probable  cause ;  and  which  said  letters  were  as  fol- 
lows ;  that  is  to  say :  [The  letters  were  then  set  out ;  the  originals  being  written  io 
French,  the  following  translation  of  them  was  appended] — 

**  The  bearer  of  this  note  is  ignorant  of  all ;  it  is  for  your  interest  not  to  inform 
him.  I  am  in  Stamford,  and  as  you  have  neither  answered  my  prayers  nor  my 
threats,  I  have  considered  that  it  was  better  to  come  as  far  as  here,  for  you  would 
not  answer  me,  without  doubt,  at  London.  I  have  eight  letters  to  restore  to  you, 
-which  are  very  compromising ;  for  there  are  some  of  them  old  ones.  (I  see  the 
bottom  of  vour  heart.)  Well  I  in  spite  of  that,  if  I  had  not  really  need  of  money  to 
continue  that  which  I  have  commenced,  which  is  really  above  my  means,  I  would 
not  ask  you  any  thing  to-day ;  but  it  is  for  me  a  question  of  life  or  death  ;  I  must 
hav6  10,000  francs.  See  that  which  you  have  to  do!  When  I  have  told  you  that  I 
loved  you,  it  was  true  and  sincere.  Well,  in  spite  of  the  hatred  which  I  experience 
it  causes  me  pain  to  demand  them  of  you.  I  return  entirely  the  promises  you  have 
made  about  your  uncle,  and  wish  not  for  the  future  to  hear  speak  more  of  you ;  for, 
with  all  the  sacrifices  that  you  have  made  for  me,  the  heart  neither  being  for  nothing, 
that  cannot  noake  me  forget  that  which  you  have  made  me  suffer.  There  is  my 
address— Hotel  of  the  Post,  Stamford. 

*«  Thursday,  April  16,  1848.  *«  N.  Miard. 

**  P.S.  Recal  to  yourself  these  words : — *  With  me  peace  is  better  than  war.' " 
''  The  person  who  carries  this  note  to  you  was  ignorant  of  all  yesterday ;  and  as  I 
have  not  had  an  answer,  the  person  knows  all  to-day.  You  may,  therefore,  answer 
him  verbally,  without  fear  of  compromising  yourself  further.  As  I  am  not  false,  i 
ought  not  to  let  you  be  ignorant  of  that  which  I  have  the  intention  of  doing,  in  case 
you  should  not  satisfy  my  demand.    This  is  the  plan  which  I  have  conceived^ 

(a)  Reported  by  A.  Bittlbston,  Esq.,  Barris-  any  rape,  or  of  any  infamoot  crime,  as  hereinafler 
ter-at-law.  dcfiaed,  with  a  view  or  intent  to  eitort  or  gain 

(b)  Stat.  7&  8  Geo.  4,  c.  29*  ■•  8.—*'  If  any  per-  from  such  person  any  chattel,  money,  or  vmliiable 
son  shall  knowingly  send  or  deUver  any  letter  or  secority,  every  *ach  offender  shall  be  guilty  of 
writing  demanding  of  any  person,  with  menaces,  felony,  and,  being  convicted  thereof,  shall  be  liable,, 
and  withoat  any  reasonable  or  probable  canse,  any  at  the  discretion  of  the  Court,  to  be  transported 
chattel,  money,  or  valuable  secnrity ;  or  if  any  per-  beyond  the  seas  for  Hfe,  or  for  any  term  not  leas 
son  shall  aoeose,  or  threaten  to  aecose,  or  shaU  than  seven  years,  or  to  be  imprisoned  for  any  term: 
knowingly  send  or  deliver  any  letter  or  writing  ac*  not  exceeding  four  years,  and  if  a  male,  to  be  once, 
easing,  or  threatening  to  aoeose,  any  person  of  any  twice,  or  thrice  pubUdy  or  privately  whipped  (if  the 


i  pnnishable  by  law  with  death,  transportation.     Court  shall  so  think  fit),  in  addition  to  such  iiapri- 
or  pillory,  or  of  any  assault  with  intent  to  commit     sonment." 
any  rape,  or  of  any  attempt  or  endeavoor  to  eommit 
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mnd  I  swear  to  you  I  will  put  it  in  execution.  Firstly,  I  will  go  into  your  church  cm 
Easter-day,  and,  reckoning  from  that  evening,  I  will  go  into  your  village,  from  cot- 
Cage  to  cottage,  to  inform  them  all  of  that  which  has  passed*  Afterwards  I  will  go 
io  the  magistrate  at  Stamford,  from  clergyman  to  clergyman  at  Peterborough,  to  ul 
che  chapter,  and  to  the  bishop.  I  will  take  afterwards  the  names  of  all  the  bishops 
of  England,  and  I  will  write  to  them  all.  From  there  I  will  go  to  London,  and 
cause  you  to  be  inserted  in  all  the  newspapers ;  afterwards  I  will  go  to  find  the 
Ardibishop  of  Canterbury,  who,  being  equally  instructed,  and  I  will  go  again  to 
London  to  the  magistrates,  and  I  shall  know  now  to  find  Clarisse,  that  she  may  do 
BO  as  well  as  me.  1  may  not  be  more  rich  for  it ;  but  at  least  I  shall  be  revenged 
ioT  all  that  you  have  made  me  suffer. 

*'  Friday  morning,  StandwelFs  Hotel,  Stamford.  **  N.  Miard. 

'<  Yesterday  I  gave  you  my  address  incorrectly,  but  now  you  cannot  make  a 
mistake." 

Hill^  Q.  C.  for  the  prosecution. — The  letters  set  out  in  the  indictment  contam  a 
demand  of  money,  with  menaces,  within  the  meaning  of  the  7  &  8  Geo.  4,  c.  29, 
8.  8;  the  true  test  has  been  laid  down  by  Lord  EUenborough,  in  R,  v.  Southertan 
(^6  East,  126),  where  that  learned  judge  said,  that  the  question  was,  whether  the 
menaces  were  such  as  would  be  reasonably  calculated  to  overcome  a  man  of  ordi-> 
uarily  firm  mind.  The  case  of  Reg.  v.  Hamilton  (1  Car.  &  Kirwan,  212),  before 
Rolfe,  B.,  is  very  similar  to  the  present*  There  the  learned  judge  held  that  the 
truth  of  the  charge  made  was  immaterial,  if  the  money  was  demanded  without  reason- 
able and  probable  cause*  The  question  of  <'  reasonable  and  probable  cause"  is  a 
question  for  the  jury;  but  it  is  admitted  that  those  words  are  not  to  receive  a  very 
narrow  and  limited  signification. 

The  evidence  disclosed  that  a  criminal  intercourse  between  the  prosecutor,  who 
was  the  Rector  of  Bamack,  and  a  Prebend  of  Peterborough,  and  the  prisoner 
had  commenced  in  July  or  August,  1839,  at  a  house  of  ill-fame  in  London; 
that  it  had  afterwards  been  renewed  in  Paris,  and  subsequently  in  London  again ; 
and  that  the  prisoner  had  received  at  diffierent  times  various  sums  of  money  from  the 
prosecutor,  amounting  altogether  to  about  1,200/.,  previously  to  her  coming  to  Bar- 
nack  and  sending  the  letters,  which  were  the  subject  of  the  indictment. 

Humfreif^  for  the  prisoner. — This  is  not  a  case  contemplated  by  the  legislature 
in  this  enactment,  which  was  intended  to  apply  only  to  cases  of  extortion  from 
strangers,  where  there  was  no  pretence  of  any  sort  for  the  demand,  and  to  cases  of 
extortion  by  threatening  accusations  of  the  most  horrible  crimes.  If  it  applies  to  any 
other  cases,  where  is  the  line  to  be  drawn  ?  Suppose  a  case  of  seduction,  and  that 
cither  the  fkther  or  daughter  wrote  a  letter  to  the  seducer  demanding  money,  with  a 
threat  of  exposure,  would  that  be  an  offence  within  the  law  ?  It  would  introduce 
too  much  uncertainty  to  make  the  offence  depend  upon  the  degree  of  foundation 
that  there  might  be  for  the  demand  made.  Lord  CampbelFs  new  Libel  Act  (6  & 
7  Vict.  c.  96,  s.  3)  throws  some  light  upon  this  question.  By  that  Act,  which 
cleariy  was  not  intended  to  diminish  the  gravity  of  that  offence,  it  is  made  a  misde- 
meanor *'to  publish  or  threaten  to  publish  a  libel;*  (a)  but  that  is  precisely  the  of- 
fence charged  in  this  indictmeot  as  a  felony.  He  then  submitted  to  the  jury,  upon 
the  evidence,  that  tlie  prisoner  believed  that  she  had  reasonable  and  probable  cause 
for  making  the  demand  in  q|uestion. 

TiNDAL,  C.  J.,  after  stating  the  indictment. — What  you  have  to  say  is,  whether 
the  charge  is  made  out  to  your  satisfaction.  The  Act  of  Parliament  upon  which 
this  indictment  is  framed  was  passed  in  the  7  &  8  of  Geo.  4,  and  the  particular  clause 

(a)  Stat.  6  &  7  Vict.  c.  96,  s.  3,  enacts,  "That  if  with  intent  to  induce  any  person  to  confer  or  pro- 
any  person  shall  publish,  or  threaten  to  publish,  any  cure  for  any  person  any  appointment  or  office  of 
Kbelupon  any  other  person,  or  shall  directiy  or  indi-  profit  or  trust,  every  such  offender  on  being  con- 
lectly  threaten  to  print  or  publish,  or  shall  directly  dieted  thereof  shall  be  liable  to  be  imprisoned,  with 
or  indireetly  propose  to  iwstain  from  printing  or  or  without  hard  labour,  in  the  common  gaol  or 
pvbtishing,  or  shall  directly  or  indirecUy  offer  to  house  of  correction  for  any  term  not  exceeding  three 
pfvveat  tfie  printing  or  publishing  of  any  matter  years :  provided  always,  that  nothing  herein  Con- 
or tUng  toucliing  any  other  person,  with  intent  to  tained  shall  in  any  manner  alter  or  affect  any  law 
extort  any  money  or  security  for  money,  or  any  now  in  force  in  respect  of  the  sending  or  delivery  of 
valaakk  thing  from  inch  or  any  other  person,  or  threatening  letters  or  writings." 
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(c.  89,  8.8)  is  thb :  **  If  any  penon  shall  famwiiigly  send  or  delmr  any  letter  or 
writing,  d^Mndingr  of  any  person  with  menaces,  ami  without  any  reasonable  or  pro^ 
babte  cause,  any  diattel,  money,  or  valuabb  security;"  the  statute  then  goes  on  to 
provide  for  another  and  perfectly  distinct  case, — where  any  person  shall  accuse  or 
threaten  to  accuae  any  person  of  any  infiunous  crime,  for  the  purpose  of  extorting 
moaey^— in  which  case  it  is  not  necessary  that  there  ^ould  be  any  letter  or  writing, 
or  any  demand  of  money,  and  the  clause  concludes  by  specifying  the  punishment  for 
these  offences.  Now,  that  parts  of  this  ofience  have  been  made  out  is  perfectly  clear ; 
that  a  fetter  was  sent  by  the  prisoner  to  the  prosecutor  making  a  demand  of  mon^ 
widi  menaces,  there  is  no  doubt ;  what  you  will  have  to  say,  therefore,  is,  whether 
that  was  done  without  reasonable  and  probable  cause ;  for  it  is  admitted  that  the  me- 
naces contained  in  these  letters  are  such  as  are  contemplated  by  the  Act ;  and  indeed 
the  threat  of  exposing  a  clergyman,  who  has  been  guilty  of  great  vices,  in  his  own 
church,  on  the  most  solemn  day  of  the  year — of  publishing  his  conduct  afterwards  to 
every  rank  of  society  in  his  own  neighbourhood,  and  also  of  spreading  his  disgrace 
more  publicly  still,  can  scarcely  be  said  to  be  such  a  threat  as  not  to  require  more 
than  ordinary  firmness  to  resist  it ;  and,  therefore,  according  to  the  proper  test  laid 
down  by  Lord  Ellenborough,  to  be  such  as  not  to  fiill  wiUiin  the  meaning  of  this 
Act.  But  the  main  defence  is,  that  there  was  some  just  and  reasonable  ground  for 
the  demand  made  in  this  case,  or  that  the  prisoner  at  least  truly  and  honestly  be- 
lieved that  she  had  just  and  reasonable  cause  for  making  it ;  and  that  is  the  view 
which  I  recommend  yon  to  take  in  applying  this  evidence ;  ask  yourselves  the  ques- 
tion whether  this  demand  was  made  at  a  time  when  the  party  making  it  really  and 
honestly  believed  that  she  had  good  and  probable  cause  for  so' doing. 

NoiguiHy. 

Hillf  Q.  C,  Wkkekmrsi,  and  J^.  Macamlay,  for  the  prosecution. 

Hmmfrty  and  W.  H.  Adams,  for  the  prisoner. 
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Yorkshire  Wintbr  Assizes,  1843. 
York,  Tliursday,  December  28. 
Ths  Qubsn  v.  Allison,  {a) 
Anot^^Irndtettmeni—Smdenee-^Notiee  to  produce, 
Upom  m  imdieiwnmtjor  ancm,  an  ellefotion  that  the  prisoner  eet  fire  to  thepremitet  with  intent  ta 
d^raud  a  certain  humranee  compamf  ie  not  proved  ky  ehewing  that  such  com^pan^  effected  the  m. 
narance,  without  aleo  shewing  that  they  are  incorporated  tmder  the  name  mentioned  m  the  indict^ 
ment,  became  a  corporation  is  not  inclmded  in  the  word  ^'peroon^*'  used  in  7  Geo.  4,  c.  64,  «.  14. 
Am  indictment/or  setting  fare  to  the  dwetUng-house  qfA  and  Bis  not  proved  bg  shewing  that  A  and 
Bare  mortgagees  qf  a  house  fit  for  dwetUng  m,  unless  theg  also  shew  that  they  reside  within  itr 
and  therefore  itisnot  sujficient  to  shew  that  they  are  mortgagees  out  qf  possession. 
QtuerSf  whether  an  indictment  for  arson  can  be  maintaimed  in  ai^  ease  where  an  indictment  for  firr- 
glary  wiU  not  lie,  exeqtt  m  the  ease  provided  for  by  the  statute  of  a  num  setting  fire  to  his  own 
house  f 
The  commission  day  was  on  the  I6th,  and  on  the  2Zrd  a  notice  to  produce  was  served  tqion  the  pri^ 
soner  then  in  custody,  after  the  grand  jury  had  been  discharged :  Held,  to  be  too  late. 

rilHE  prisoner  was  charged  with  having  set  fo^  to  a  certain  dwelling-house  in  the 
JL  borough  of  KiDgston-upon-HuH,  with  intent  to  defraud  a  certain  insurance 
company,  called  the  Globe  Fire  and  Lifo  Assurance  Company.  Another  count 
chaiged  him  with  having  committed  the  ofience  with  intent  to  defraud  certain  per- 
sons, to  the  jurors  unknown ;  and  a  third  count  charged  him  with  setting  fire  to  the 
dwelling-house  of  J.  K.  Watson  and  W.  G.  Tumbull. 

The  commission  day  at  York  was  Saturday,  the  16th  of  December,  and  the  case 
came  on  for  trial  on  Thursday,  the  28th. 

(«)  Reported  by  J.  A.  Foot,  Esq.,  Btnister-at-law. 
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Tbe  couDiel  for  the  prosecution  called  for  a  certain  scrip  paper,  whtchy  it  appearedt 
the  agent  of  the  Guardian  Insurance  Company  had  given  the  prisoner  upon  his 
coming  to  effect  an  insurance  upon  several  houses,  includinff  the  nouse  in  question. 
Notice  to  produce  this  had  been  served  upon  the  prisoner,  who  was  then  in  custody^ 
on  Saturday,  the  28rd,  after  the  bill  had  been  found  and  the  erand  jury  discharged. 

BlisSf  for  the  prisoner,  objected  that  the  notice  was  too  late,  citing  Rex  v.  JSUf- 
comhe  {5  C.&F.522\ 

Maulb,  J.— I  think  it  is  too  late. 

It  appeared,  that  the  house  was  one  of  a  number  which  the  prisoner  had  mort- 
g^^  to  Watson  and  Tumbull,  and  that  shortly  before  the  fire  a  party  had  taken 
possession  of  them  on  behalf  of  the  mortgagees,  and  that  the^  had  previously  re- 
ceived the  rents  of  some  of  them,  but  that  the  house  in  question  was  uninhabited 
and  was  secured  by  a  padlock.  It  was  also  stated,  but  not  proved,  that  the  GlcJbe 
Assurance  Company  was  incorporated  by  Act  of  Parliament. 

Blus  then  submitted  that  the  count  alleging  the  intent  to  defraud  the  Globe  In- 
surance Company  was  not  proved,  because  it  had  not  been  proved  that  they  were  a 
corporation,  and  that  the  offence  should  have  been  laid  to  have  been  committed  with 
intent  to  defraud  certain  persons,  mentioning  them,  because  a  corporation  is  not  in- 
cluded in  the  word  **  person/'  mentioned  in  the  statute. 

Maulb,  J. — I  thins:  that  count  cannot  be  maintained ;  it  does  not  allege  an  intent 
«*  to  defraud  any  person,**  as  required  by  7  Geo.  4,  c.  64,  s.  14»  and  there  is  no  proof 
of  their  being  a  corporation. 

Blist. — Tliere  is  no  evidence  to  support  the  second  count  as  to  the  person  to  tbe 
jurors  unknown ;  and  with  respect  to  the  third,  diere  is  no  evidence  of  the  house 
being  the  dwelling-house  of  Watson  and  Tumbull.  That  means  a  dwelling-house 
in  their  possession,  one  in  which  they  live ;  but  in  this  case  they  are  out  of  pos- 
session, and  have  put  a  padlock  on  the  door.  It  must  be  the  house  of  the  parties 
in  the  same  manner  as  in  burglary,  and  the  averment  is  not  proved  by  shewing  that 
they  were  mortgagees  out  of  possession. 

Maule,  J. — If  that  be  so,  there  can  be  no  arson  in  a  house  in  which  there  can 
be  no  burglary,  independently  of  the  provision  of  the  statute  applying  to  a  man 
setting  fire  to  his  own  house,  (a) 

Bain  and  Raines^  contrd,  citing  Rex  v.  Gibton  (1  Leach,  357). 

Mauls,  J. — I  think  this  is  not  the  dwellins-house  of  Uiese  mortgagees,  so  as  to 
enable  burglarjr  to  be  committed ;  but  it  is  said  that  the  allegation  is  not  to  be  under- 
stood as  meanmg  the  dwelling-house  in  which  these  persons  dwelt»  but  as  meaning 
that  it  is  a  dwelling-house,  and  that  it  belongs  to  them.  But  suppose  a  man  lives 
in  number  1,  and  is  seiased  in  fee  of  2,  S,  4,  &c.,  could  2,  3,  4,  &c.  be  properly  de- 
scribed as  the  dwelling-houses  of  the  landlord  ?  It  comes  entirely  to  tne  question, 
whether  the  term  dwelling-house  means  the  house  in  which  a  person  dwells,  or  only 
imports  a  relation  as  subsisting  between  the  person  and  the  thmg.  This  house  has 
been  empty  for  some  time,  and  closed  up  as  an  empty  house.  My  opinion  is,  that 
when  you  state  it  to  be  the  dwelling-house  of  A  and  B,  that  is  a  place  in  which 
they  are  in  some  sense  dwelling.  A  nouse,  as  soon  as  built  and  fittea  for  residence, 
does  not  become  a  dwelling-house  until  some  person  dwells  in  it.  Here  the  evi- 
dence is  that  no  person  has  dwelt  in  it,  and  there  is,  therefore,  no  evidence  to  sup- 
port that  count.    The  prisoner  must  be  acquitted. 

The  prisoner  tons  acquitted. 

Bain,  Raines,  and  Lidddlf  for  the  prosecution. 

BiisSf  for  the  prisoner. 

(a)  7  Wm.  4  &  1  Vict,  c  89,  s.  3. 
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CENTRAL  CRIMINAL  COURT. 


Tuesday,  March  5. 

(Before  Mr.  Justice  Pattkson.) 

The  Queen  v.  Augustus  Collinoridob.  (a) 

Practice — Certiorari — ReeogmzoHcee, 

Where  a  drfendami  eeeke  to  remove  an  indietment  by  certiorari  into  the  Queen**  Bench,  although  he 
may  be  in  euetody  at  the  time  on  civil  procue^  he  mmet  etiU  enter  into  the  reeognizancee  tpecified 
m  5  4*  6  Wwu  4,  e.  33,  «.  2. 

rilHE  defendant  was  in  the  Queen's  prison  for  debt,  and  on  the  I2th  February,  a 
I      judge's  warrant  for  his  apprehension  and  detention,  upon  an  indictment  for 
obtaining  money  under  false  pretences,  was  lodged  at  the  gaol,  and  upon  which  he 
is  now,  as  well  as  upon  tlie  civil  process,  detained. 

On  the  2nd  of  March,  Mr.  Justice  Patteson,  at  the  instance  of  the  defendant, 
made  an  order  for  a  writ  of  certiorari  to  issue,  to  remove  the  indictment  into  the 
Queen's  Bench.  The  writ  was  issued  with  nothing  but  tlie  judge's  signature, 
but  when  presented  to  the  clerk  of  the  peace,  he  objected  to  receive  it,  on  the 
ground  that  an  amount  of  bail  had  not  been  indorsed  upon  it  by  the  judge,  in  pur- 
suance of  the  2nd  sec  of  5  &  6  Wm.  4,  cap.  33.  It  orders,  that  mstead  of  the 
recognizance  now  by  law  required  before  the  allowance  of  a  writ  o£  certiorari  every 
person  indicted,  &&,  and  not  in  custody,  shall  enter  into  a  recognizance  before  a 
justice  of  the  Queen's  Bench  or  justice  of  the  peace,  in  such  sum,  and  with  such 
sureties,  as  the  said  justice  shall,  bv  indorsement  on  the  said  writ,  order  and  require 
to  be  taken.  And  *<  every  person  being  in  custody  for  the  want  of  bail,  to  answer 
the  charse  contained  in  such  indictment  or  presentment,  shall  be  detained  in  cus- 
tody untu  the  like  recognizances  as  are  hereinbefore  directed  to  be  entered  into, 
previous  to  the  allowance  of  such  writ  of  certiorari^  shall  have  been  entered  into,  or 
until  such  person  be  discharged  by  due  course  of  law." 

On  the  5th,  Clarkson  applied  to  the  Court  for  an  order  that  the  prisoner,  who  had 
been  brought  up  by  habeas  carpus  from  the  Queen's  prison,  be  called  upon  either  to 
put  in  the  recognizances  required  by  the  statute  on  the  allowance  of  the  writ  of 
certiorari,  or  that  he  take  his  trial  this  session. 

fVilkms  submitted,  that  in  this  case  no  rea^izances  were  necessary ;  the  defen- 
dant being  now  in  custody,  would  remain  so,  since  even  if  the  debt  for  which  he  waa 
detained  was  paidt  he  would  still  be  kept  in  prison  under  the  judge's  warrant.  It 
was  useless,  therefore,  to  require  bail  for  the  purpose  of  insuring  his  appearance, 
when,  without  bail,  it  was  dear  be  must  remain  in  custody. 

Patteson,  J.— If  the  recognizances  were  merely  to  insure  the  defendant's  appear^ 
ance,  bail  would  be  unnecessary  perhaps  in  this  case;  but  since  they  are  also  for  the 
purpose  of  compelling  him  to  plead  and  pay  the  costs,  we  think  that,  although  he  i» 
in  custody,  the  recognizance  must  be  entered  into. 

The  learned  judge  then  indorsed  the  amount  of  bail  on  the  back  of  the  writ  of 
certiorari^  and  if  not  put  in,  the  defendant  will  be  tried  at  this  court  next  session. 

(«)  Rrportcd  hj  B.  C.  Robinson,  Esq.,  BaniitBr<«t4aw. 
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CENTRAL  CRIMINAL  COURT. 

Friday^  March  8. 

(Before  Mr.  Justice  Patteson.) 

Thb  Quebn  v.  Dickinson,  (a) 

Evidence — Pruoner*9  eiatemetUs, 

Bit  not  the  duty  qf  a  police  officer  to  caution  a  prisoner  with  regard  to  the  comeguences  of  making  ti> 
him  any  etatement,  when  that  etatement  it  a  perfectly  voltmtary  one. 

rERE  were  two  indictments  against  tlie  prisoner  for  the  murder  of  her  twa 
children,  and  in  the  course  of  the  evidence  upon  one  of  them,  a  policeman  de- 
posed to  certain  admissions  made  by  her  after  she  was  apprehended. 

Clarkson^  for  the  defence. — Did  you  not  think  it  right  to  caution  the  prisoner 
against  making  any  statements  ? 

Patteson,  J. — I  decidedly  think  it  is  not  the  duty  of  a  policeman  to  do  so.  It 
is  a  great  error,  though  a  very  general  one,  to  suppose  that  where  a  statement  is 
made  quite  voluntarily  on  the  part  of  a  prisoner,  it  should  be  discouraged  by  the- 
officer. 

C/arA:Mii«— Perhaps,  my  lord,  the  fact  of  the  error  being  a  general  one,  arises. 
from  this — that .  no  such  emphatic  opinion  on  the  subject  has  been  before  ex- 


Patteson,  J.  afterwards  took  occasion  to  observe— The  object  of  a  prosecution 
Is  to  get  at  the  truth.  It  is  neither  to  obtain  an  acquittal  nor  a  conviction,  irrespec- 
tive of  the  real  merits  of  the  case.  If,  when  a  prisoner  is  apprehended,  he  is  disposed 
to  speak,  the  telling  him  not  to  do  so  is  prejudicial  in  every  respect.  It  is  possible 
that  he  may  be  able  to  clear  himself  at  once,  by  shewing,  for  instance,  that  he  is  not 
the  party,  or  that  it  was  a  mistake,  and  by  this  means  may  possibly  avoid  standing 
at  the  bar  as  a  criminal,  and  being  tried  as  such.  Formerly,  constables  may  have 
tried  to  get  at  evidence,  and  entrap  parties  by  asking  questions,  and,  in  some  in- 
stances, by  giving  hopes  of  pardon,  or  perhaps  by  threats.  This  is  at  all  times  tO' 
be  condemned.  But  where  a  prisoner  voluntarily,  without  either  threats  or  pro- 
mises, seeks  to  make  a  statement,  in  my  opinion  it  ought  not  to  be  prevented.  It  i& 
a  different  thing  when  an  accused  party  is  before  a  magistrate.  He  is  then  called 
upon  and  expected  to  give  an  explanation — he  is,  as  it  were,  upon  his  trial ;  and  it 
is,  therefore,  proper  that,  before  answering,  he  should  be  warned  as  to  the  conse- 
quences of  what  he  may  do.  I  consider  die  rule  I  have  laid  down  to  be  the  only 
sound  one,  and  I  know  that  it  was  acquiesced  in  and  adopted  by  Lord  Denman  oiu 
the  last  Norfolk  Circuit. 


CENTRAL  CRIMINAL  COURT. 

Friday  f  March  8. 

(Before  Mr.  Justice  Patteson.) 

The  Queen  v.  Bevis  and  Murray,  (a) 

Indictment. 

Semile,  that  stating  the  day  in  the  indictment  to  be  in  the  7th  year  of  our  Sovereign  Lady  Victoria' 
the  Fourth,  and  against  the  peace  qf  our  said  Lady,  does  not  vitiate  the  indictment;  the  words 
**  the  Fourth  "  being  probably  mere  surplusage, 

THE  prisoners  were  indicted  for  burglary,  and  the  offence  was  alleged  to  have 
been  committed  on  the  7th  day  of  February,  in  the  7th  year  of  our  Sovereignr 

(«)  Reportwl  by  B.  C.  Robinsok,  Esq.,  BirTiiler*at*]aw, 
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Lady  Victoria  the  Fourth;  and  concluded,  against  the  peace  of  our  said  Lady  the 
Queen.  The  mistake  arose  from  a  printed  form  of  indictment  having  been  used 
which  contained  the  name  of  William  the  Fourth,  and  the  word  *<  William'*  only  had 
been  erased. 

H.  S.  Wilde^  at  the  dose  of  the  case  for  the  prosecution,  objected  that  this  error 
was  fatal  to  the  indictment ;  the  offence  was  laid  to  have  been  committed  at  an 
impossible  time,  and  it  was  the  same  as  if  no  time  at  all  had  been  mentioned. 

Fattbson,  J. — This  is  an  objection  appearing  on  the  face  of  the  record.  You  are 
now  too  late  to  take  it ;  after  plea,  the  prisoner  should  have  demurred. 

The  case  went  to  the  jury,  and  the  prisoners  were  convicted. 

Wilde  then  moved,  on  the  above  ground,  in  arrest  of  judgment. 

JFUkinSf  for  the  prosecution,  submitted  that  the  words  '<the  fourth"  wero  mere 
surplusage,  and  might  be  rqected ;  but  that  at  any  rate  the  defect  was  cured  after 
veraict,  by  7  Geo.  4,  c.  64,  s.  20,  which,  amongst  other  things,  declares  that  **  no 
judgment  upon  any  indictment  or  information  for  any  felony  or  misdemeanor, 
whether  after  verdict  or  outlawry,  or  by  confession,  de&ult,  or  otherwise,  shall  be 
stayed  or  reversed  for  want  of  a  statement  of  the  time  at  which  the  offence  was 
committed,  where  it  is  not  of  the  essence  of  the  offence,  nor  for  stating  the  time  im- 
perfectly, nor  for  stating  the  offence  to  have  been  committed  on  an  impossible  day, 
or  day  that  never  happened/* 

WtldCf  in  replj. — Even  supposing  the  defect  as  to  the  time  at  which  the  offence 
was  committed  is  cured  by  that  section,  there  is  nothing  in  the  Act  which  cures  a 
defective  contra  pacem^  and  here  it  is  in  substance  alleged  to  be  against  the  peace  of 
our  Sovereign  LadyVictoria  the  Fourth. 

Pattbson,  J.— The  question  is,  whether  I  cannot  reject  the  redundant  words  as 
mere  surplusage.  My  opinion,  Mr.  Wilde,  is  against  you,  but  there  is  certainly  some 
difficulty  in  the  matter,  and  you  may,  of  course,  bring  a  writ  of  error.  However, 
as  there  is  another  indictment  against  the  prisoners,  in  which  this  objection  does  not 
arise,  they  must  be  now  tried  upon  it,  and  thus  all  further  question  may  be  avoided* 

WUde  then  objected  to  their  bein^  tried  before  the  same  jury,  but  as  they  had 
already  had  their  challenges  at  the  time  they  pleaded,  their  right  to  challenge  was 
now  gone,  and  the  judge  would  not  put  off  the  trial.  It  accorcOngly  proceeded,  and 
the  prisoners  were  again  convicted. 


CROWN  CASE  RESERVED. 

Trinity  Term,  1843. 

(Before  all  the  Judges.) 

The  Queen  o.  Giusippi  Azzopardi.  {a) 

A  British  subject  accused  of  the  murder  of  a  foreigtier  abroad  tnay  be  tried  here  under  9  Geo,  4, 

c.  SI,  s.  7. 

THE  prisoner  was  convicted  at  the  Central  Criminal  Court  of  murder.  Th^ 
evidence  was,  that  he  was  a  British  subject  (being  a  native  of  Malta),  and 
that  the  deceased  was  a  Dutchwoman,  residing  at  Smyrna  when  the  murder  took 
place.  He  was  tried  iinder  a  commission  issued  according  to  the  provisions  of  the 
9  Geo.  4,0.31,  s.  7.  The  objection  was  taken  upon  the  trial,  by  the  prisoner's 
counsel,  that  the  deceased,  not  being  a  British  subject,  and  not  being  resident 
within  the  British  dominions,  the  Court  had  no  jurisdiction  to  try  the  prisoner. 
The  point  having  been  reserved  by  Gurney»  B.,  who  tried  the  prisoner,  it  was  now 
argued. 

Ballantine,  for  the  prisoner,  argued  that  a  killing  under  the  above  circumstances  was 
not  murder  by  the  common  law ;  that  to  constitute  murder  it  was  necessary  that  both 
parties  should  be  British  subjects,  or,  if  the  subjects  of  another  country,  brought  by 
some  circumstances  within  British  protection ;  that  no  such  curcumstances  exist  in  the 

(a)  Reported  by  H,  Tinoai.  Atkinson,  Esq.,  Barristcr^at-law. 


THE  QUEEN  v.  ABRAHAM  EOAN.  29 

present  case.  Lord  Coke  (3rd  Inst,  page  47)  defines  murder  to  be^ ''  When  a  man  of 
sound  memory,  and  of  the  age  of  discretion,  unlawfully  killeth,  within  any  county  of  the 
realm,  any  reasonable  creature  in  rerum  naturdt  under  the  king's  peace^  with  malice 
aforeUiougbt."  In  Hawkins  P.  C.  vol.  1,  p.  184,  it  is  defined  as  the  wilful  killing  of 
any  subject  whatsoever  through  malice  aforethought,  whether  the  person  slain  be  an 
Englishman  or  a  foreigner.  Taking  the  above  definitions  together,  it  is  clear  that  at 
common  law  the  person  killed  must  be  a  subject,  or,  as  is  differently  expressed  by 
Lord  Coke,  " ujithin  the  kings  peace,**  This  view  is  strongly  corroborated  by  the 
judgment  of  the  Court  in  tt.  v.  Satoyer  (R.  &  R.  294).  This  case  being  decided 
after  S3  Hen.  8,  c.  23,  shews  that  no  alteration  of  the  common  law  was  made  by  that 
statute  as  to  the  party  killed.  In  R.  v.  Helsham  (4  Car.  &  Payne,  394),  Bayley,  J. 
directed  an  allegation,  that  the  deceased  was  a  British  subject,  to  be  inserted  in  the 
indictment.  No  precedents  are  to  be  found  of  the  conviction  of  a  person  for  the 
murder  of  another  not  a  subject.    R.  v.  Devardo  (R.  &  R.  134)  was  also  cited. 

WaddingtoUy  for  the  Crown,  contended  that  the  statute  9  Geo.  4,  c.  31,  s.  7,  was 
to  betaken  as  being  in  pari  materid  with  statute  57  Geo.  3,  c.  53;  that  it  was  clearly 
the  intention  of  the  last-cited  Act  to  give  jurisdiction  over  murders  committed  upon 
persons  not  British  subjects;  and  that  the  9  Geo.  4,  c.  31,  only  altered  the  place  in 
which  such  offences  were  to  be  tried ;  that  the  opinion  of  Justice  Bayley  arose  ex 
mqfori  cautdd,  and  that  the  other  cases  cited  were  not  in  point,  but  admitted  that  at 
common  law  the  killing  a  foreigner  not  in  any  way  subject  to  the  English  laws  would 
not  be  cognizable  by  the  English  Courts. 

BaUaniinef  in  reply. — The  statute  57  Geo.  3,  c.  53,  does  not  by  any  express  words 
alter  the  common  law;  and  although  the  intention  of  the  legislature  may  have  been 
to  provide  for  the  killing  a  person  not  a  subject,  it  was  necessary  it  should  be  ex- 
pressly enacted.  The  position  contended  for  is  contrary  to  the  common  law,  and  is 
not  provided  for  expressly  by  any  Act  of  Parliament.  The  opinion  of  able  judges 
b  against  it,  there  is  no  precedent  in  its  favour,  and  it  seems  repugnant  to  the  ordi- 
nary principles  of  our  municipal  law,  which  extends  protection  only  where  some  duty 
is  exacted. 

The  Judges  unanimously  held  the  conviction  right. 


NORTHERN  CIRCUIT. 

Yorkshire  Summer  Assizes,  1843. 

(Before  Mr.  Justice  Cresswell.) 

The  Queen  v.  Abraham  Egan.  (a) 

Forgery, 

A  forged  instrument  in  the  folloxeing  fomtf  **  I  hereby  authoriie  my  servant  man,  Abraham  Egan^  to 
procure  a  watch  of  you,**  it  not  a  forged  order  and  request  for  the  delivery  of  goods,  within  the 
11  Geo,  4^1  Wm,  4,  c.  66,  s.  10. 

THE  prisoner  was  indicted  for  forging  '*  an  order  and  request  for  the  delivery 
of  goods,"  and  the  case  having  been  called  on  in  the  absence  of  Bliss^  who 
defended  the  prisoner, 

JVilkinSy  for  the  prosecution,  stated  that,  in  the  absence  of  his  learned  friend,  he 
thought  it  his  duty  to  call  his  lordship's  attention  to  the  form  of  the  indictment.  The 
prisoner  was  indicted  for  forging  an  instrument  which  in  all  the  counts  was  called 
**  sn  order  and  request  for  the  delivery  of  goods,"  and  in  some  of  them  it  was  set 
out  at  length  in  the  following  form :  *'  I  hereby  authorize  my  servant  man,  Abraham 
Egan,  to  procure  a  watch  of  you  :— To  Mr.  Thomas  Kellitt,  Thorn :"  and  it  purported 
to  be  signed  by  the  prisoner  s  master.  He  thought  it  was  a  question  for  his  lord- 
ihip  whether  it  was  properly  described  as  *^  an  order  and  request  for  the  delivery  of 
goods." 

(a)  Reported  by  J.  A.  Foot,  Esq.,  Barrister-at-law. 
C 
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Cress  WELL,  J.  was  of  opinion  that  the  instrument  was  not  properly  described, 
although  the  distinction  was  a  very  fine  one ;  and  ordered  another  bill  to  be  preferred 
for  obtaining  the  watch  by  false  pretences. 

WUkins  and  Aspinall^  for  the  prosecution. 

Bliss f  for  the  prisoner. 


NORTHERN  CIRCUIT. 

Liverpool  Summer  Assizes,  1843. 

(Before  Mr.  Justice  Wightman.) 

The  Queen  v.  Simmonite.  (a) 

Practice — Grand  Jury — Evidence — Bigamy. 

Where  a  grand  jury  have  ignored  a  bill  againet  a  prisoner  f  a  teeond  bill  may  be  prtferred  brfore  them 

for  the  same  offence. 
Upon  an  indictment  for  bigamy  ^  whentheproof  of  the  first  marriage  consists  only  of  declarations  made 
by  the  prisoner  that  he  was  married  to  his  first  wife  in  a  foreign  country  ^  and  no  proof  of  the  cus» 
iom  of  the  country  as  to  the  law  of  marriage  is  given,  it  is  a  question  for  the  jury,  whether  they 
can  infer  that  the  prisoner  is  such  a  person  as  might  have  been  married  in  thai  country  m  theman^ 
ner  mentioned  in  such  declaration, 

THE  grand  jury  having  ignored  a  bill  against  the  prisoner  for  bigamy, 
Wilkins  applied  to  have  him  discharged^  alleging  that  there  was  no  other 
charge  against  him. 

HuHonf  for  the  prosecution^  opposed  the  application. 

Wightman,  J. — The  usual  time  to  discharge  a  prisoner,  where  a  bill  against  him 
has  been  ignored,  is  after  the  grand  jury  has  been  discharged.  Let  the  prisoner  re- 
main in  custody  at  present. 

Wilkins. — Then  1  have  to  ask  your  lordship  to  instruct  the  grand  jury  not  to 
receive  any  other  bill  for  the  same  offence.  There  is  a  case  of  Reg.  v.  Humphreys 
{1  Car.  &  M.  601)  to  that  effect. 

Wightman,  J. — I  can  do  nothing  in  the  case  at  present. 

On  the  following  day  the  grand  jury  having  brought  in  a  true  bill  for  the  same 
offence ;  upon  its  being  called  on, 

Wilkins  submitted^  that  the  grand  jury  having  ignored  one  bill,  were,  as  to  this 
charge,  ytifidi  officio.  To  allow  them  to  return  this  bill  would  be  to  permit  them  to 
contradict  their  previous  finding.  Such  a  course  might  be  most  inconvenient;  a  pro- 
secutor might  wish  to  keep  the  name  of  a  material  witness  off  the  back  of  the  indict- 
ment, and  might  send  in  a  bill  by  way  of  experiment,  knowing  that  if  it  failed^  he 
could  send  in  another  bill  with  the  additional  witnesses ;  besides,  it  is  laid  down  in 
the  books  of  practice  that  it  cannot  be  done,  and  was  so  decided  by  Patteson,  J.  in 
Reg.  V.  Humphreys. 

HuUon — Since  the  former  bill  was  ignored,  additional  evidence  has  been  obtained. 

Wightman,  J.  (after  referring  to  the  case  oi  Reg.  v.  Humphreys). — Though  some 
inconvenience  may  possibly  arise  by  permitting  a  grand  jury  which  has  ignored  one 
bill  to  find  another  for  the  same  offence,  I  can  seen  no  objection  in  principle  to  its 
being  done.  It  is  clear  that  another  bill  might  be  sent  in  to  another  grand  jury,  and 
I  can  see  no  reason  why  it  should  not  be  sent  before  the  same. 

The  prisoner  was  then  tried  upon  an  indictment  for  marrying  Elizabeth  Kershaw, 
his  former  wife,  IVIary  Simmonite,  being  then  alive.  The  facts  of  the  case  are  all 
mentioned  in  the  learned  judge's  summing  up.  The  only  evidence  of  the  former 
marriage  was  an  admission  made  by  the  prisoner,  that  in  the  year  1828  he  had  been 
married  to  Mary  Carlisle  in  America,  but  no  evidence  was  offered  to  shew  what  was 
the  American  law  upon  the  subject  of  marriage. 

Wilkins  then  objected,  that  without  such  evidence  there  was  no  case  for  the  jury. 

Wightman,  J.,  after  consulting  Cresswell,  J.,  decided  that  the  case  must  go 
io  the  jury. 

(o)  Reported  by  J.  A.  Foot,  Esq.,  Banister-aMaw. 
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WiGHTMAK,  J.  (to  the  jury). — ^The  question  is  whether  you  are  satisfied  that  the 
first  marriage  took  place,  either  according  to  the  English  law  or  according  to  the  law 
of  the  country  in  which  it  is  said  to  have  taken  place.  This  depends  altogether 
upon  the  acknowledgments  and  statements  of  the  prisoner,  because  there  is  no 
evidence  whatever  of  what  the  marriage  law  of  America  is.  Now,  the  weight  to  be 
attached  to  these  declarations  depends  on  the  circumstances  of  the  case,  and  you 
will  probably,  therefore,  not  attach  much  weight  to  light  and  casual  declarations 
which  it  may  appear  to  you  to  have  been  the  interest  of  the  prisoner  to  make  as  to  such 
things.  It  appears  that,  fourteen  or  fifteen  years  ago,  the  prisoner  returned  from 
America  with  a  person  alleged  to  be  his  first  wife,  and  there  are  two  or  three  relations 
who  represent  them  as  living  together  as  man  and  wife.  He  is  said  to  have  told 
Mary  Ann  Scott,  the  niece  of  the  first  wife,  where  the  marriage  took  place,  that  he 
had  been  married  by  the  Rev.  Dr.  Sinclair,  a  Presbyterian  clergyman,  and  that  Dr. 
M'Cafflin  was  present,  and  was  also  present  when  the  baby  was  christened.  To  con- 
stitute a  valid  marriage,  you  must  be  satisfied  that  there  was  a  marriage  which  took 
place  abroad ;  valid  either  according  to  the  English  law  as  it  existed  at  that  time,  or 
according  to  the  law  of  the  country  in  which  it  took  place;  but  iinless  it  was  solem- 
nized by  a  person  in  holy  orders,  it  would  not  have  been  a  good  marriage  according 
to  the  English  law  as  it  then  stood.  The  question  therefore  is,  whether  the  declarations 
of  the  prisoner  satisfy  you  that  there  was  a  good  marriage  according  to  the  American 
law  ;  and  whether  the  declaration  so  made  by  him,  that  he  was  married  by  the  Rev. 
Dr.  Sinclair,  a  Presbyterian  minister,  satisfies  you  that  the  marriage  was  good,  eitlier 
because,  according  to  the  law  of  America,  a  Presbyterian  minister  may  celebrate 
marriages  with  any  person,  or  because  he  was  such  a  person  as  might  have  been  mar- 
ried by  a  Presbyterian  minister.  The  other  evidence  consists  of  declarations  gene- 
rally made.  Robert  New  says  that  he  was  present  when  the  prisoner  was  brought 
before  the  magistrates  upon  a  charge  by  a  person  who  was  represented  to  be  his  first 
wife,  in  1838  or  1839.  She  complained  that  he  used  her  ill.  He  said  they  had  been  mar- 
ried in  New  York,  and  that  he  could  not  live  with  her  here  on  account  of  her  jealousy ; 
he  then  agreed  to  give  her  88.  a  week,  and  gives  notice  that  credit  shall  not  be  given 
to  Mary  Simmonite,  wife  of  John  Simmonite.  The  question  is,  if  that  satisfies  you 
that  he  was  legally  married  to  her — for  certainly  there  is  no  evidence  of  what  the  law 
is ;  if  you  are  satisfied  of  that,  you  must  find  the  prisoner  guilty,  because  there  is 
no  doubt  that  he  was  married  to  Elizabeth  Kershaw,  on  the  5th  January,  1838.  It 
is  possible  they  might  have  produced  evidence  from  America.  If,  therefore,  you  are 
satisfied  that  the  first  marriage  took  place  in  America,  according  to  the  law  of  that 
place,  you  will  find  the  prisoner  guilty ;  but  if  not,  you  will  acquit  him. 

Not  guill^. 

HuUon,  for  the  prosecution. 

JFUkinSf  for  the  prisoner. 


CENTRAL  CRIMINAL  COURT. 

Saturday y  December  2,  1843. 

(Before  Lord  Chief  Justice  Denman  and  Mr.  Justice  Coltman.) 

The  Queen  v,  Barnard  Gregory,  (a) 

Practice — Mitigation  of  punishment. 

Where  a  prisoner  pleads  guilty  to  a  misdemeanor  at  Sessions  of  Oyer  and  Terminer ^  such  as  those 
of  the  Central  Criminal  Courts  he  cannot  be  heard  either  by  himself  or  his  counsel  in  mitigation 
of  punishment.  Any  facts  which  it  is  wished  to  convey  to  the  Court  with  that  object  must  be  in 
the  form  of  affidavits.  If  in  such  affidavits  irrelevant  and  scandalous  matter  be  contained  ^  the  Court 
wilt  order  them  to  be  removed  from  the  files  of  the  court. 

THE  defendant  was  indicted  for  two  several  libels  on  the  Duke  of  Brunswick  and 
Mr.  Yallance,  an  attorney.     At  a  previous  session  he  had  withdrawn  his  plea 
(a)  Reported  by  A.  Pulling,  Esq.,  Barrister-at-law. 
c  2 
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of  910/  piUhff  and  pleaded  guilty^  and  had  retained  counsel  to  address  the  Court  in 
mitigation  of  panishment,  in  favour  of  which  course  the  case  of /2er  v.  Burdett  (4  B. 
&  Aid.  314)  was  cited ;  and  the  learned  judges  who  then  presided  having  refused  to 
bear  those  counsd,  Uie  defendant  ineffectually  endeavoured  to  remove  die  proceed* 
ings  into  the  court  above.    (See  2  Law  T.  166.) 

Wilhnty  for  the  prosecution^  subsequently  moved  that  the  affidavits  put  in  by 
the  defendant  in  mitigation  of  punishment  might  be  ordered  to  be  taken  off  the  file 
of  the  court  for  scandal  and  impertinence,  and  cited  Astley  v.  Youn^  (2  Burr.  807- 
810) ;  Ex  parte  Simpson  (15  Ves.  476)  ;  and  Parks,  B.,  after  some  discussion  on  the 
part  of  Chambers^  for  the  defendants,  took  the  affidavits  into  his  possession,  in  order 
to  peruse  the  same>  and  decide  on  their  impertinence. 

CoLTMAN,  J.  delivered  the  opinion  of  the  Court,  that  tlie  affidavits  in  question 
contained  matter  defamatory  and  irrelevant,  and  that  they  therefore  ought  never 
to  have  been  admitted  on  the  files  of  the  court.  Undoubtedly,  the  parties  filing 
such  affidavits  were  guilty  of  a  contempt  of  court ;  but  as  there  seemed  to  have  been 
great  provocation,  no  other  order  would  be  now  made  than  that  the  affidavits  should 
be  taken  off  the  files. 

The  defendant  then  attempted  to  address  the  Court  personally  in  mitigation  of 
punishment,  but  Dekmak,  C.J.  intimated  that  he  could  not  be  heard. 


MIDLAND  CIRCUIT. 

Norfolk  Summeb  Assizes,  1843. 
Norwich^  Wednesday y  August  2. 

OROWir  SIDE. 

(Before  Mr.  Baron  Alderson.) 

The  Queen  v.  Edwards. 

Robbery — Inient. 

In  order  to  eonttUute  the  offence  qf  robbery,  not  oniy  force  mnst  be  employed  by  the  party 
charged  therewith,  butitie  neceeeary  to  ehew  that  that  force  was  need  with  the  intent  to  accomplish 
the  robbery.  Where  it  appeared  that  a  wound  had  been  accidentally  inflicted  on  the  hand  qftht 
prosecutrix :  Held,  that  an  indictment  for  robbery  could  not  be  sustained, 

JOHN  EDWARDS  was  indicted  for  a  robbery,  accompanied  by  violence. 
It  appeared  that  the  prosecutrix  was  returning  home  from  market  in  a  cart,  with 
a  basket  on  the  seat  by  her  side.  In  order  to  prevent  the  basket  from  falling  down^ 
it  had  been  tied  by  the  handles  to  the  rail  of  the  cart.  The  prisoner  and  another 
man,  who  were  both  armed  with  a  "  broom-knife,"  came  up  with  the  cart  on  the 
road,  and,  getting  behind  the  prosecutrix^  endeavoured  to  lifl  off  the  basket  by 
stealth.  The  string,  however,  defeated  their  object,  and  the  prosecutrix,  being 
suspicious  of  their  intentions,  stretched  out  her  arm  to  lay  hold  of  the  basket  Just 
at  that  moment  the  prisoner,  perceiving  the  string,  cut  it  through  with  his 
broom-knife,  and  at  the  same  time  inflicted  a  wound  on  the  wrist  of  the  prose- 
cutrix, the  pain  and  fright  consequent  on  which  caused  her  to  withdraw  her 
hand  and  leave  him  in  possession  of  the  basket,  with  which  he  and  his  com* 
panion  made  off. 

Alderson,  B. — It  does  not  appear  that  there  is  any  evidence  here  to  shew  that 
the  force  relied  on  by  the  prosecution  was  used  to  take  away  the  basket  from 
the  person  of  the  prosecutrix.  In  order  to  constitute  the  crime  of  robbery 
there  must  be  intentional  force  and  violence.  Here  the  wound  seems  to  have 
been  inflicted  undesignedly,  and  by  mere  accident.  If  the  prosecutrix  had  not 
put  forth  her  hand  just  at  the  moment  the  prisoner  wa^  attempting  to  cut  the 
string,  there  would  not  have  been  any  violence  or  force  applied  to  her  person. 
I  am  therefore  of  opinion  that  the  case  resolves  itself  into  one  of  simple  larceny. 

The  rest  of  the  case  being  clearly  established  by  other  testimony,  the  prisoner  was 
convicted^  and  sentenced  to 

Ten  years'  transportation* 


as 
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HuyTIKODOVSfiIRE   SuMMER   AsSIZES,    1843. 

(Before  Lord  Chief  Justice  Dbnman.) 
The  Queen  v.  Bawm. 

Bigamy— 5  8f  6  Wm,  4,  c.  54. 

Tie  offence  of  bigamy  consisU  simply  in  a  married  person  marrying  another  during  the  life  qf  the 
former  husband  or  w\fe^  and  is  not  affected  by  the  consideration  whether  such  a  marriage  would 
have  been' legal  or  illegal  on  other  grounds.  When^  therefore ^  a  woman  already  married  and  having 
a  kmsband  alive  marries  with  the  widower  qf  the  deceased  sister i  she  is  guilty  of  bigamy  ^  though 
by  the  5  4r  6  Wm.  4,  c.  54,  such  a  marriage  is  declared  to  be  null  and  void  to  all  intents  and  pur* 
poses  whatsoever. 

JANE  BAWM  was  indicted  in  the  usual  form  for  the  offence  of  bigamy,  by 
intermarrying  with  Thomas  Webbe  during  the  lifetime  of  her  husbandfy 
Thomas  Bawm«  and  the  said  Thomas  Webbe  was  likewise  indicted,  for  that  he, 
before  the  committing  of  the  said  felony,  did  unlawfully,  maliciously^  and  felo- 
niously incite,  move,  procure,  counsel,  hire,  and  command  the  said  Jane  Bawm 
the  felony  aforesaid,  in  manner  and  form  aforesaid,  to  do  and  commit,  contra 
farmam  statuti,  &c 

A  second  count  charged  that  the  said  T.  W.,  well  knowing  the  said  Jane  Bawm 
to  have  done  and  committed  the  said  felony  and  bigamy  in  form  aforesaid,  after* 
wards,  to  wit,  &c.,  with  force  and  arms,  the  said  Jane  Bawm  did  feloniously 
receive,  harbour,  and  maintain,  contra  fbrmam  statuti,  &c 

Gunning,  for  the  prosecution,  callea  several  witnesses,  fVom  whose  evidence  it 
appeared  that  Jane  Bawm,  then  Jane  Colebert,  married  Thomas  Bawm,  in  18S2, 
and  that  her  sister,  Mary  Colebert,  married  Thomas  Webbe  in  1838 ;  afterwards  Jane 
Bawm  parted  from  her  husband  and  married  the  said  Thomas  Webbe,  her  brother* 
in-law,  who  was  then  a  widower.  The  only  proof  of  the  husband's  existence  was  that 
afforded  by  one  witness,  who  spoke  to  having  seen  him  at  a  public-house  a  short  time 
before  the  marriage  of  the  prisoners,  when  Thomas  Webbe  was  present. 

Wioriledge  submitted  that,  in  order  to  constitute  the  crime  of  bigamy,  the  mar- 
riage celebrated  between  the  parties  must  be  one  which,  but  for  the  existing  marriage 
of  one  of  them,  would  be  a  legal  and  binding  marriage.  This  was  not  the  case  here, 
for  the  prisoners  being  within  the  prohibited  degrees  of  affinity,  by  reason  of  the 
male  prisoner  being  the  widower  of  the  female  prisoner's  sister,  any  marriage  cele-^ 
brated  between  them  was  expressly  declared  by  Act  (5  &  6  Wm.  4,  c.  54,  s.  2)  to 
be  not  only  as  theretofore  voidable,  but  absolutely  null  and  void  to  all  intents  and 
purposes  whatsoever.  If  such  a  marriage  was  null  and  void  to  all  intents  whatever, 
it  must  be  null  and  void  on  the  foundation  of  the  present  charge.  There  was  not 
indeed  any  authority  for  the  position  that  the  marriage  ought  to  be  one  which 
would  be  legal  and  binding  but  for  the  suit :  but  it  was  submitted  that  such  was  the 
true  construction  to  be  placed  on  the  statute  creating  this  offence  of  bigamy,  tlie 
grcnamen  of  which  was  the  deception  practised  in  most  cases  upon  an  innocent  party 
by  a  pretended  legal  and  binding  marriage.  It  is  laid  down  in  1  Hale,  693,  that 
where  one  illegally  married  marries  again,  no  offence  is  committed,  because  the  first 
marriage  is  a  mere  nullity,  and  therefore  no  bigamy  can  be  committed  where  the  said 
marriage  is  ''  null  and  void  to  all  intents  and  purposes  whatsoever." 

Gunnings  for  the  prosecution,  contr^. 

Lord  Denman,  C.J.  had  no  doubt  whatever  that  this  marriage  was  null  and  void 
onder  the  Act  mentioned ;  but  that  circumstance  did  not,  in  his  opinion,  affect  the 
charge  against  the  female  prisoner.  Her  offence  consisted,  not  in  the  contracting 
that  which,  but  for  the  existence  of  her  husband,  would  have  been  a  legal  marriage, 
but  in  her  going  through  the  ceremony  of  marriage,  and  appearing  to  contract  that 
which  was  a  legal  and  binding  union,  at  the  time  when  she  already  had  a  husband 
living.  That  single  fact  constitutes  the  crime  and  the  proof  of  it,  and  whether  the 
onion  secondly  contracted  would  or  would  not  be  null  and  void,  if  contracted  under 
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other  circumstancesy  is  a  matter  wholly  immaterial  to  the  inquiry.  If  it  were  other- 
wise  in  this  case,  the  same  argument  would  apply  in  all  other  cases;  for  if  the  second 
marriage  be  not  null  and  void,  the  crime  of  bigamy  cannot  be  committed.  I  am, 
therefore,  decidedly  of  opinion  that  Jane  Bawm  committed  bigamy  b^  marrying 
with  Thomas  Webbe,  though  it  was  within  the  prohibited  degrees  of  affinity. 


NORTHERN  CIRCUIT. 

Liverpool  Summer  Assizes,  1843. 

(Before  Mr.  Justice  Wightman.) 

Reg.  v.  McQuiN.(a) 

UUerimff, 

Upon  an  indictment  for  uttering  a  forged  acceptance  to  a  bill  of  exchange,  Vfhere  the  only  eridenceof 
uttering  ie  that  the  bill  in  question  came  incloeed  in  a  letter  in  the  prisoner  s  handtcriting,  it  is 
not  necessary  to  prove  aug  act  of  uttering,  either  by  putting  the  Utter  into  the  post  himse{f,  or 
commissioning  any  body  else  to  do  so,  but  it  is  a  question  of  fact  for  the  opinion  of  the  jury. 

THE  prisoner  was  indicted  for  uttering  a  forged  acceptance  to  a  bill  of  exchange. 
On  the  28th  of  September,  1841,  a  witness  of  the  name  of  Dutton  received  a 
letter  from  the  prisoner,  inclosing  the  bill  in  question,  and  on  the  6th  of  January, 
1842,  the  day  before  the  bill  beoime  due,  the  prisoner  wrote  a  letter  acknowledging 
that  the  bill  was  a  forgery ;  but  no  further  proof  was  given  of  the  uttering. 

Wilkins,  for  the  prisoner,  thereupon  submitted  that  inasmuch  as  the  prisoner  was  on 
trial  for  uttering  the  bill,  it  was  not  sufficient  to  shew  that  it  came  in  a  letter  written 
by  the  prisoner,  but  that  it  ought  to  be  shewn  either  that  he  had  taken  the  letter  to  the 
post  himself,  or  had  commissioned  some  other  person  to  take  it  for  him.  For  although 
the  prisoner  might  at  first  have  contemplated  forgery,  and  might  have  intended  to  put 
oflF  the  forged  instrument,  yet,  after  the  letter  was  written,  and  after  the  forgery  was 
committed,  a  feeling  of  compunction  might  have  come  upon  him,  and  deterred  him  from 
carrpng  his  former  intention  into  execution ;  and,  therefore,  to  make  out  the  uttering, 
«ome  act  ought  to  be  proved,  to  shew  that  he  did  carry  the  fraud  into  effect. 

Wightman,  J. — ^I  shall  leave  that  to  the  jury ;  Uie  question  whether  he  did  not 
cause  it  to  be  put  into  the  post  is  wholly  a  question  of  feu;t. 

Wightman,  J.,  to  the  jury. — ^The  prisoner  is  indicted  for  uttering  a  forged  accept- 
ance to  a  bill  of  exchange  for  59/.  7s.,  dated  the  4th  of  October,  1841,  drawn  in  the 
name  of  the  prisoner,  and  addressed  to  Mr.  William  Henry  Page,  King  End  Salt 
Works,  Dublin,  payable  three  months  after  date ;  it  purports  to  be  accepted  by  W.  H. 
Page,  payable  at  Puget  and  Co.'s,  London.  Dutton  says  that  on  the  29th  of  Septem- 
ber, 1841,  he  received  a  letter  dated  the  27th  of  September,  1841,  in  the  prisoner's 
handwriting,  inclosing  the  bill  in  question ;  and  on  that  evidence  it  will  be  for  you  to 
say  whether  you  are  satisfied  that  the  prisoner  did  in  fact  utter  the  bill,  and  whether 
he  was  the  person  who  sent,  or  caused  to  be  sent,  the  letter  in  which  the  inclosure 
was.  But  it  does  not  entirely  rest  there,  for  the  bill  would  become  due  on  the  7th  of 
January,  1842,  and  on  the  6th  the  prisoner  addresses  another  letter  to  Mr.  Dutton» 
stating  that  his  indorsement  for  59/.  9s.,  due  to-morrow,  would  be  dishonoured. 
He  then  goes  on — "  I  have  to  make  an  admission  to  which,  in  my  existing  state  of 
mind,  death  would  be  preferable,  for  the  bill  is  not  the  acceptance  of  Mr.  Page.  I 
would  not  add  to  my  guilt  by  concealing  any  longer  that  fact.  However  it  may  be 
with  me,  the  idea  of  defrauding  you  never  did  nor  never  would  have  entered  my 
thought  if  I  could  have  got  credit  for  coal,  as  1  thought  1  should."  You  will  have  to 
determine  three  questions :  first,  whether  you  are  satisfied  that  the  bill  is  forged ; 
aecond,  whether  he  uttered  it ;  and  third,  whether  he  intended  to  defraud  Mr.  Page  or 
(a)  Reportedby  J.  A.  Foot,  Esq.,  Barrister-at-law. 
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Mr.  Dutton.  With  respect  to  the  last  question,  a  man  must  be  taken  to  have  the  in- 
tention of  doing  that  which  is  the  inevitable  consequence  of  his  own  act,  and,  therefore, 
supposing  the  bill  not  paid  as  in  this  case,  it  is  for  you  to  say  what  his  intention  could 
have  been. 

The  jury  found  the  prisoner  guilty. 

Hut  ton,  for  the  prosecution. 

JVilkins,  for  the  prisoner. 


CENTRAL  CRIMINAL  COURT. 

Tuesday,  Aug,  22. 

(Before  Mr.  Justice  Williams.) 

Practice — Notice  of  Itidicttneni. 

The  Queen  (on  the  prosecution  of  the  Duke  of  Brunswick)  v,  Barnard  Grbgort. 

Under  stat.  60  Geo.  3  Sf  I  Geo,  4,  c.  4,  s.  3,  notice  in  fact  qf  indictment  found  is  sufficient,  and 
no  formal  notice  in  writing  is  necessary. 

THE  defendant  had  been  indicted  for  libel.  He  now  insisted  on  his  right  to 
traverse  to  the  next  sessions. 

Prendergast  contended,  on  his  behalf,  that  according  to  the  60  Geo.  3  &  1  Geo.  4,  c.  4, 
8.  3,  he  was  entitled  to  twenty  days'  notice  of  the  indictment  having  been  found 
against  him,  the  then  session  at  which  he  had  just  pleaded  being  subsequent  to  the 
session  at  which  the  bill  had  been  found,  at  which  the  defendant  had  neither  been 
committed  to  custody  nor  held  to  bail  twenty  days. 

Wilde,  H.S. ,  for  Uie  prosecution,  contended  that  ample  notice  had  been  given  to  the 
defendant  of  the  indictment  having  been  found  against  him  according  to  the  intention  of 
the  Act ;  that  formal  written  notice  was  not  intended  by  the  Legislature,  or  express  spe- 
cification of  the  kind  of  notice,  or  the  terms  of  it,  by  whom  the  notice  was  to  be  given, 
&c.,  as  laid  down  in  other  Acts  where  such  notice  was  required  ;  that  in  the  present 
case  the  Legislature  only  intended  that  the  defendant  should  not  be  taken  by  surprise, 
and  that  therefore,  if  knowledge  in  fact  of  the  indictment  being  found  appeared  to  have 
reached  the  defendant,  that  was  sufficient  notice  under  the  terms  of  the  Act ;  that  it 
abundantly  appeared  by  defendant's  own  affidavits  (which  Mr.  Wilde  read),  used  upon 
his  application  to  remove  the  indictment  into  the  Queen's  Bench  as  early  as  the  14th 
of  July  last,  as  also  by  the  affidavit  of  Mr.  Vallance  (the  Duke's  sohcitor  conducting 
tbe  prosecution),  that  knowledge  in  fact  of  the  indictment  had  been  possessed  by  the 
defendant  much  longer  than  the  twenty  days  required  by  the  Act  of  Parliament. 

Williams,  J.,  ssdd  that  as  no  express  decision  existed  upon  the  point  as  to  what 
amounted  to  sufficient  notice  under  the  Act,  he  would  delay  giving  judgment  upon  the 
point  till  Wednesday,  when  he  would  consult  Mr.  Baron  Rolfe ;  and  on  Wednesday, 
the  23rd,  Mr.  Justice  Williams  said.  There  can  be  no  doubt,  upon  a  fair  construction 
of  the  statute,  what  the  defendant  may  require.  The  question  is,  if  knowledge  in  fact 
of  the  indictment  being  found  against  the  defendant  is  sufficient  to  satisfy  the  requisites 
of  the  statute,  or  if  formal  written  notice  is  required.  We  think  notice  in  fact  is 
sufficient. 
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MIDLAND  CIRCUIT. 

Lincolnshire  Spring  Assizes,  1844. 

(Before  Mr.  Baron  Gubney.) 

The  Queen  v.  Fenwick  Elliott,  Elijah  Elliott,  and  Hildbbd  PEABCE.(a) 

Feloniously  stabbing — Verdict. 

^  several  prisoners  are  jointly  indicted  for  a  felony,  which  includes  an  assault  against  the  person, 
the  jury  are  at  liberty,  under  stat,  7  Wm,  4^1  Vict*  c.  85,  *.  11,  to  find  some  guilty  of  th§ 
felony  and  others  qfan  assault  only, 

THE  prisoners  were  indicted  under  7  Wm.  4  &  1  Vict.  c.  85,  s.  4,  for  felo- 
niously stabbing  and  wounding  John  Kidd,  on  the  16th  day  of  January,  1844, 
at  Ulceby,  in  the  parts  of  Lindsey,  in  the  county  of  Lincoln,  with  intent  to  do  him 
some  grievous  bodily  harm. 

Upon  the  evidence  offered  on  the  part  of  the  prosecution,  it  did  not  very  satisfactorily 
appear  that  either  Elijah  Elliott  or  Hildred  Pearce  concurred  in  the  intention  to  do  the 
prosecutor  any  grievous  bodily  harm.  Gumey,  B.  upon  this,  entertained  some  doubt 
whether  the  two  last-named  prisoners  could  be  found  guilty  of  an  assault  under  7  Wm. 
4  &  1  Vict.  c.  85,  8.  11,  (b)  saying,  that  he  believed  there  had  been  a  decision  each 
way ;  but  in  summing  up,  after  consultation  with  the  Lord  Chief  Justice  Tindal,  he 
directed  the  jury,  that  if  in  their  opinion  the  evidence  was  satisfactory,  as  respected 
Fenwick  Elliott,  and  they  thought  that  he  was  guilty,  still  they  could  not  convict  the 
other  two  of  felony,  unless  they  concurred  in  the  intent  to  do  the  prosecutor  some 
grievous  bodily  harm ;  but  if  the  jury  were  satisfied  that  these  other  two  prisoners 
were  present  at  the  commission  of  the  felony,  and  were  guilty  of  some  interference 
short  of  that,  they  might  convict  them  of  a  common  assault. 

Verdict,  G^lty—F,  Elliott  of  the  feUmy;  Elijah  Elliott  and  Hildred  Peare$ 
of  an  assault. 


MIDLAND  CIRCUIT. 

Nottingham  Spring  Assizes,  1844. 

(Before  the  Lord  Chief  Justice  Tindal.) 
The  Qubbn  v.  John  Kino.(c) 

FalH  Pretences — Evidence, 
Under  an  indictment  for  taking  money  under  pretence  or  upon  account  qf  helping  any  person  to  amy 
stolen  property,  and  not  causing  the  qfender  to  be  apprehended  and  brought  to  trial,  under  stai. 
7^8  Geo.  4,  e,  29,  «.  58,  it  is  not  necessary  to  shew  that  the  prisoner  had  any  connection  with 
the  eommiMsion  qf  the  previous  felony;  it  is  sugteient  if  the  evidence  satisfies  the  jury  that  the 
prisoner  had  some  corrupt  and  improper  design  when  he  received  the  money:  and  did  not  boni  fide 
intend  to  nee  such  means  as  he  could  for  the  detection  amdpumshment  of  the  qfender. 

THE  prisoner  was  indicted  under  stat.  7  &  8  Geo.  4,  c.  29,  s.  58,  for  feloniously 
and  corruptly  taking  and  receiving,  on  the  29th  day  of  October,  1843,  frcmi 
Charles  Sabin,  three  half-crown  pieces,  under  pretence  of  helping  him  to  a  certaia 
watch,  chain,  and  two  keys,  which  had  been  feloniously  stolen  from  the  said  Charles 
Sabin. 

(a)  Reported  by  A.  Bittlebtov,    Esq.,  Bar-  assault  against  the  person,  it  shall  be  lawful  for  the 
rlster-at-law.  jury  to  acquit  of  the  felony  and  to  find  a  Terdiet  of 

(b)  The  stat.  7  Wm.  4  &  1  Vict.  e.  85,  s.  11,  guilty  of  assault  against  the  person  indieted,  if  tha 
«MrtS|  '*  That  on  the  trial  of  any  person  for  any  evidence  shall  warrant  sueh  finding." 

of  the  oflbnees  thereln-before  mentioned,  or  for  any       (c)  Reported  by  A.  Bittleston,  Esq.,  Harris- 
Aloiiy  whaterer,  when  the  crime  shall  indnde  an    ter-at-law. 
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From  the  eyidenoe  it  appeared  that  the  prosecutor,  whilst  asleep  at  a  public-house, 
was  robbed  of  his  watch,  chain,  and  seals.  He  mentioned  the  robbery  in  the  presence 
of  the  prisoner  and  other  persons,  and  offered  five  shillings  to  any  one  who  would  re- 
cover it  for  him.  The  prisoner  said  he  thought  he  could,  and  on  that  accoimt  obtained 
about  ten  shillings  from  the  prosecutor,  but  did  not  restore  the  stolen  property,  return 
the  money,  or  do  any  thing  towards  the  apprehension  and  conviction  of  the  thief. 

Miller,  for  the  prisoner,  contended  that  there  was  no  evidence  in  any  way  to  connect 
the  prisoner  with  the  parties  who  stole  the  watch ;  and  that  some  such  evidence  was 
requisite  to  make  out  this  offence  under  the  present  statute,  into  which  the  word  "  cor- 
ruptly," not  found  in  the  repealed  statute,  4  Geo.  1,  c.  11,  s.  4,  had  been  introduced. 
He  cited  The  Queen  v.  Hart  (2  Law  Times,  248). 

TiNDAL,  C.  J.,  in  summing  up,  having  stated  the  indictment,  proceeded  to  say  :— « 
Hie  taking  of  money  here  intended  is  certainly  a  corrupt  and  dishonest  taking  under 
false  pretences ;  for  the  word  "  pretence"  in  itself  implies  that  something  has  been  done 
with  a  fiEdse  and  sinister  design.  You  must  therefore  be  satisfied  that  when  the  pri- 
soner took  the  money,  he  took  it  dishonestly,  with  some  corrupt  motive ;  for  which 
many  grounds  might  be  suggested.  A  person  may  believe  himself  capable  of  finding 
out  Uie  thief,  and  S  he  obtains  the  money  for  that  purpose,  then  he  is  not  g^ty  of  this 
offence;  but  there  are  also  many  instances  in  which  he  would  be  guilty:  if,  for  instance, 
he  saw  the  thief  take  the  watch,  it  would  be  very  corrupt  in  him  to  wait  and  take 
money  for  helping  the  person  who  had  been  robbed  to  his  property,  instead  of  imme- 
diately apprehending  the  thief  whose  guilty  act  he  had  seen ;  or,  again,  if  he  had  any 
thing  to  do  with  the  commission  of  the  theft  itself,  it  would  not  be  otherwise  than 
corrupt  to  receive  money  for  the  restitution  of  the  property ;  and  many  other  cases  might 
be  suggested ;  but  the  questions  for  you  are — 1st.  Whether  the  watch  was  stolen  ?  and 
secondly,  whether  the  prisoner  did  take  the  prosecutor's  money  under  a  corrupt  pre- 
tence, and  not  honestly  meaning  to  detect  the  thief  if  possible  ?  If  you  think  that  he 
had  any  object  of  a  wicked  nature  at  the  time,  then  you  will  say  that  he  is  guilty  ;  but 
if,  on  the  other  hand,  you  believe  that  he  honestly  meant  to  use  such  means  as  he  could 
to  bring  the  offender  to  justice,  then  your  verdict  must  be  "  Not  guilty." 

Verdict — Not  guilty,  (a) 

Wildman,  for  the  prosecution. 

Miller,  for  the  prisoner. 


NORTHERN  CIRCUIT. 

Yorkshire  Winter  Assizes,  1843. 

York,  December  18  and  20. 

(Before  Mr.  Justice  Maulb.) 

Ths  Qubbn  v.  Ramsdbn  and  Vbbitt.(6) 

Practice — Phadinff'^Indictment. 
Stai.  5  4-6  Vict.  c.  38,  *,  2,  t^liet  only  to  hills  found  at  the  Hme  rfpaning  the  Aeti  comeguewtly, 

if  «  biU  be  found  at  the  Seatione  for  an  qfence  over  which  they  have  no  juriediction,  and  then  be 

trmundtted  to  the  AMsiiee,  it  i$  a  nuUity,  and  the  prisoner  must  be  acquitted. 
Where  m  prisoner,  who  is  indicted  for  a  subsequent  felony,  pleads  "  Not  guUty,*'  he  pleads  "  Not 

pdUy"  to  the  whole  indictment :  and  the  previous  conviction  must  be  proved,  whether  he  pleads 

fmUy  to  such  previous  conviction  or  not. 
H  an  indictment  for  robbery,  under  7  Wm,  4  8f  I  Viet.  c.  87,  *.  3,  two  persons  being  present,  the 

indictment  must  allege  that  they  were  "  together,"  in  order  to  subject  the  parties  to  the  punish-- 

flMn/  (ff  transportation  for  l\fe. 

(«)  Uoder  the  repealed  stat.  4  Geo.  1,  c  11,  s.  4,  goods  were  never  restored  and  the  defendant  had  no 

it  waa  hdd  to  be  an  offence  to  take  money  under  power  to  restore  them.    (Jt.  ▼.  LedoUter,  1  Mood. 

fRtesee  of  helping  to  stolen  goods,  though  the  C.  C.  76.)                                       _        »     .  . 

ttiaoMT  hnd  no  acquaintance  with  the  felon  and  (6)  Reported  by  J.  A.  Foot,  Esq.,  Barrister. 

«d  not  pretend  that  he  had ;  and  though  he  had  at*law. 
»D  power  to  apprehend  the  felon,  and  though  the 
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An  indictment,  therefore,  which  does  not  state  that  the  partiee  were  **  together,*'  may  be  found  ai 
the  Semom,  notwithetanding  stat.  5^6  Vict.  c.  38,  and  may  be  transmitted  to,  and  tried  at,  the 
Assizes. 

Aliter,  \f  it  state  that  they  were  together. 

THE  prisoners  were  indicted  at  the  West  Riding  Sessions,  holden  by  adjournment 
at  Leeds,  on  the  18th  of  October,  1843,  charged  with  having,  on  the  16th  of 
September,  1843,  feloniously  and  violently  assaulted  John  Watson,  and  stolen  from 
his  person  certain  property. 

Maulb,  J. ^-Suppose  this  were  an  offence  which  would  have  been  punishable  by 
transportation  for  life,* the' Court  of  Quarter  Sessions  would  not  have  jurisdiction  over 
it.  (a)  The  words  of  the  stat.  5  &  6  Vict.  c.  38,  s.  2  (ft),  are  not,  found,  or  to  be 
found,  but  "  found  or  taken."  ^  It  may  be  a  question  whetiier  that  means  found  before 
the  passing  of  the  Act  of  Parliament,  or  that  might  be  found  thereafter ;  but  I  consider 
that  the  former  is  the  proper  construction.  Now,  the  finding  of  the  bill  is  a  part  of 
the  trial  of  the  offence,  and, ^therefore,  if  this  had  been  a  case  in  which  the  Ses- 
sions had  no  jurisdiction  to  try  the  offence,  I  should  have  thought  the  indictment 
was  void. 

Wilkins  mentioned  the  case  of  Reg.  v.  Rigley  (2  Q.  B.  Rep.  273). 

Maulb,  J. ^^ After ^  this  Act  was  passed,  I  was  struck  with  this  objection,  that  it 
appeared  somewhat  of  an  anomaly  to  pass  a  law  giving  the  Sessions  jurisdiction  to 
find  the  hill,  without  giving  them*  any  jurisdiction  to  try  the  offence;  but  it  struck  me 
it  might  be  construed  to  apply  to  existing' bills  only.  In  the  present  case,  it  is  assumed 
that  the  Sessions  have  jurisdiction  to  try ;  but  if  I  -  had  considered  they  had  no  such 
jurisdictibn,  I  should  have  held  that  this  was  no  indictment. 

The  prisoners  were  found  guilty. 

The  Associate  then  arraigned  Ramsden  upon  a  charge  of  a  previous  conviction. 

Maulb,  J.  (interposing).-— He  has 'pleaded  "  Not  guilty"  to  the  indictment  gene- 
rally ;  the  prosecutor  ought  to  prove  the  previous  conviction. 

He  was  then  found  guilty. 

Maulb,  J. — Mr.  Bliss  has  suggested  to  me,  that  these  parties  are  indicted  under 
the  7  Wm.  4  ^l  Vict.  c.  87,  s.  3,  which  provides  that  where  a  robbery  is  committed, 
two  persons  being  present,  such  parties  may  be  transported  for  life.  He  says  this, 
therefore,  is  an  offence  transportable  for  life ;  so  that  by  this  Act,  and  5  &  6  Vict. 
c.  38,  jurisdiction  is  taken  away  from  the  Sessions,  and  consequently  this  bill  is  found 
by  a  Court  having  no  jurisdiction. 

Wilkins. — If  the  word  "  together"  had  been  inserted  in  the  indictment,  the  objec- 
tion might  have  been  a  good  one ;  but  since  that  word  is  not  introduced,  this  indict- 
ment is  not  under  that  Act,  and  therefore  the  offence  is  not  transportable  for  life,  and 
consequently  the  Sessions  had  jurisdiction.  . 

Maulb,  J. — There  was  a  case  before  my  brother  Patteson,  in  which  he  held  that 
the  word  "together"  was  not  necessary  (Raffety's  case,  2  Lewin's  C.C.  271 ;  Roscoe 
on  C.  Evid.  827) ;  he  there  says, ' "  Where  several  parties  are  jointly  indicted  for 

(a)  Stat.  5  &  6  Vict.  c.  38,  a.  1,  enacts,  **  That  roagh,  sitoate  within  the  said  coonty,  eommanding 

after  the  passing  of  this  Act  (30th  June,  1843),  the  said  justices  and  recorder  severally  to  certify  and 

neither  the  jnstiMs  of  the  peace  acting  in  and  for .  retom  into  the  Coort  holden  under  the  anthoritj  of 

any  county,  riding,  division,  or  liberty,  nor  the  re-  snch  Commission  of  03rer  and  Terminer  and  gaol 

corder  of  any  borongh,  shall  at  any  sessions  of  the  delivery,  all  indictments  and  presentments  fomnd  or 

peace,  or  any  adjournments  thereof,  try  any  person  taken  before  any  of  .the  said  justices  of  the  peace  or 

or  persons  for  any  treason,  murder,  or  capital  of-  recorder,  of  any  offences  which,  after  the  passing  of 


e,  or  for  any  felony  which,  when  committed  by  a  this  Act,  such  justices  or  recorder  will  not  have 

person  not  previously  convicted  of  fdony,  is  punish-  jurisdiction  to  try,  and  the  several  recognisances, 

able  by  transportation  beyond  the  seas/or  Itfe,  or  for  examinations,  and  depositions  relative  to  such  in- 

any  of  the  fcdlowing  offences"  (stating  eighteen  dif-  dictments  and  presentments,  and  also,  if  necessary, 

ferent  kinds  of  offences).  by  writ  or  wnts  of  habeas  corpus,  to  cause  any 

(6)  Section  3  enacts,  that  **  It  shall  be  lawful  for  person  or  persons  who  may  be  in  the  custody  of  any 


anyjudge  of  one  of  her  Mnesty's  superior  Courts  gaol  or  prison,  diarged  with  any  such  offence  to  be 
at  Westminster,  acting  under  any  commission  of  ttmowei  into  the  custody  of  the  keeper  of  the  eom- 
Oyer  and  Terminer  and  gaol  delivery  for  any  county,    mon  gaol  of  the  county,  so  that  tne  sane  offence 


to  issue,  if  he  shall  thmk  fit,  any  writ  or  writs  of  mav  be  dealt  witii,  tried,  and  determined  aceorfiag 

ccrfiorari,  or  other  proeess,  directed  to  the  justices  to  law,  under  the  authority  of  the  said  eomnis- 

«f  the  peace  aetiag  in  and  for  such  eoun^,  tiding,  aion.*' 
Aviakw,  or  liberty,  or  to  the  recorder  of  nay  bo- 


THE  QUEEN  v.  BUTTERFIELD.  39 

4X)mimttmg  the  offence,  it  is  not  necessary  to  aver  that  they  were  together ;  but  if 
one  be  indicted  alone,  who  committed  the  act  with  others,  it  is  proper  it  should  be 
so  averred."  That  is  a  decision  that  the  word  together  is  necessary  where  only  one 
is  indicted.  The  question  is,  whether,  when  you  say  that  two  persons  do  a  thing,  do 
they  not  do  it  "  together"  within  the  meaning  of  the  Act  ? 

Overend, — One  of  the  parties  may  be  constructively  present,  but  not  really  so  withia 
the  spirit  of  the  Act,  because  the  spirit  of  the  Act  in  this  respect  is,  to  prevent  the 
commitment  of  bodily  violence. 

Maulb,  J. — ^There  is  the  further  question  of  whether  or  not  the  justices  at  Quarter 
Sessions  are  actually  ousted  of  their  jurisdiction.  If  my  construction  of  the  Act  be 
correct,  and  the  indictment  before  us  is  one  on  which  the  parties  would  be  liable  to 
transportation  for  life,  then  the  prisoners,  instead  of  being  found  guilty  by  a  Court 
having  competent  jurisdiction,  are  found  guilty  by  a  Court  having  no  jurisdiction,, 
because  the  bill  is  found  in  a  Court  having  no  jurisdiction.  It  is  like  a  bill  for  pexjury 
found  at  the  Sessions,  which  I  apprehend  would  be  a  nullity,  (a) 

The  case  stood  over  until  the  26th,  and  in  the  meantime  a  fresh  indictment  was  pre- 
ferred, containing  the  word  "  together,"  but  upon  the  case  being  called  on, 

Maulb,  J.,  said — ^The  only  doubt  I  have  is,  whether  the  indictment,  in  order  to 
exclude  the  jurisdiction  of  the  Court  of  Quarter  Sessions,  ought  not  to  have  had  the 
word  "  together"  in  it ;  I  should  have  thought  that  was  necessary,  if  it  had  not  been 
for  the  dictum  of  my  brother  Patteson  in  Raffetys  case ;  supposing  that  to  be  so» 
then  this  would  be  a  good  indictment.  The  prisoners  are  now  convicted  under  that 
indictment,  and  if  any  thing  more  is  to  be  done  upon  it,  I  shall  consider  what  is  the 
best  course  to  take. 

Ramsden  was  then  sentenced  to  fifteen  years'  transportation,  and  Verity  to  ten. 

Wilkins  and  Overend,  for  the  prosecution. 

The  prisoners  were  undefended. 


NORTHERN  CIRCUIT. 

Yorkshire  Winter  Assizes,  1843. 
York,  Thursday,  December  21. 

ThB   QuBBN   v.   BnTTBRFIBLD.(6) 

Evidence — Indictment, 

Upon  an  indictment  against  a  party  as  an  acceuory  after  the  fact  in  robbery,  proqf  of  the  priioner^r 
knowledge  of  the  felony,  together  with  proqf  of  his  aiding  the  principal  in  disposing  of  the  fruits 
of  the  robbery,  is  sufficient  evidence  of  comforting  and  assisting,  to  support  the  indictment. 

When  the  principal  fehn  has  been  already  convicted,  in  setting  out  the  indictment  under  which  he 
has  been  convicted,  it  is  not  sufficient,  in  the  indictment  against  the  accessory,  to  allege  that  ''  it 
was  presented,^*  but  it  should  state  the  whole  caption,  including  the  names  of  all  the  grand  jury  ; 
and,  semble,  that  the  whole  indictment  should  be  set  out, 

THE  prisoner  was  indicted  as  an  accessory  after  the  fact.  The  indictment  stated^ 
that  at  a  General  Sessions  of  Oyer  and  Terminer,  &c.,  holden,  &c.,  on  the  12th 
July,  in  the  7th  year,  &c.,  before  &c.,  it  was  presented  that  Thomas  Butterfield,  then 
late  of,  &c.,  and  Patrick  Burke,  then  late  of,  &c.  (it  then  sets  out  the  former  indictment 
against  Burke  and  Butterfield,  for  a  robbery  of  a  100/.  note) ;  upon  which  said  in- 
dictment the  said  T.  Butterfield  was,  at  the  General  Sessions,  &c.,  aforesaid,  found  not 
guilty,  &c.,  and  the  said  Patrick  Burke  was  duly  convicted  and  found  guilty  of  the 
felony  and  robbery  aforesaid,  as  by  the  said  record  thereof  more  fully  and  at  large  ap* 
pears.     And  the  jurors  aforesaid.  Sec,  that  the  said  Thomas  Butterfield,  well  knowing 

(«)  In  Jter  ▼.  Haynes  (R.  &  M.  298),  it  was  held   the  judge  at  nisi  prius  will  not  try  it.     See  also 
ttat  if  any  indietment  for  peijory  at  common  law  be    Matthews  on  Indictments,  p.  341 . 
'      '  at  the  Sesiiona,  and  removed  by  certiorari,       (6)  Reported  by  J.  A.  Foot,  Esq.,  Barriater-at* 

law. 
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the  said  Patrick  Boike  to  have  done  and  committed  the  rohbery  aforesaid,  after  tiie 
same  was  committed,  to  wit,  on,  &c.,  at  &c.,  him,  the  said  Patrick  Burke,  did  feloni- 
ously receive,  harbour,  maintain,  relieve,  aid,  comfort,  and  assist,  contrary  to  the  form 
of  the  statute,  &c.,  and  against  the  peace,  &c. 

The  prisoner  had  been  indicted,  together  with  Burke,  for  a  robbery  of  the  note  firom 
a  person  of  the  name  of  Turner ;  and  it  appeared  that,  shortly  after  the  robbery  was 
committed,  Butterfield  applied  to  his  landlady  to  change  the  note,  but  did  not  succeed ; 
and  that  Burke  then  went  to  a  shop  to  purchase  some  articles,  for  the  payment  of 
which  he  tendered  the  note,  and  received  a  large  part  of  it  in  change ;  and  that  during 
the  time  he  was  in  the  shop  Butterfield  was  waiting  outside. 

Bliss  then  submitted  that  the  evidence  did  not  support  the  indictment.  The  pri« 
soner  is  not  charged  with  being  an  accessory  after  the  fact  under  the  statute  which 
makes  receiving  stolen  goods  a  felony,  but  at  common  law.  He  is  charged  with  felo- 
niously "  receiving,  harbouriog.  maintaining,  relieving,  aiding,  comforting,  and  assist- 
ing Burke  ;**  but  that  is  not  at  all  maintained  by  shewing  any  thing  done  with  the 
stolen  property.  Harbouring,  &c.,  means  doing  something  to  enable  the  prisoner  to 
escape.  If  it  had  meant  assisting  him  in  making  away  wi&  the  stolen  property,  the 
statute  would  have  been  useless ;  for  at  common  law,  to  make  a  man  an  accessary 
after  the  fact,  he  must  have  given  the  felon  some  personal  assistance.  "  An  acces- 
sory after  the  fact  is  one  who,  knowing  a  felony  to  have  been  committed  by  another* 
receives,  relieves,  comforts,  or  assists  the  felon."  (1  Hale,  618 ;  Archbold's  Crim.  Law» 
8,  7th  edit.)  "  With  regard  to  the  acts  which  will  render  a  man  guilty  as  an  acces- 
sory after  the  fact,  it  is  laid  down,  that  generally  any  assistance  whatever  given  to  a 
person  known  to  be  a  felon,  in  order  to  hmder  his  being  apprehended  or  tried,  or  suf- 
fering the  punishment  to  which  he  is  condemned,  is  a  suiSicient  receipt  for  this  pur- 
pose ;  as  where  a  person  assists  him  with  a  horse  to  ride  away  with,  or  with  money  or 
victuals  to  support  him  in  his  escape;  or  where  any  one  harbours  and  conceals  in  his 
house  a  felon  under  pursuit,  in  consequence  of  which  his  pursuers  cannot  find  him  ; 
much  more,  where  the  party  harbours  a  felon,  and  the  pursuers  dare  not  take  him/' 
(Hawk.  P.  C.  b.  2,  c.  29,  s.  26  ;  Roscoe  on  Cr.  Ev.  208.) 

Wilkins  and  Pickering,  contrk. — Quite  enough  has  been  proved  to  leave  this  case  for 
a  jury  to  decide.  There  can  be  no  doubt  that  Butterfield  was  outside  the  shop  with 
the  intention  of  aiding  and  assisting  Burke  in  getting  rid  of  the  note,  and  was  there 
with  the  intention  of  sading  him  in  his  escape,  and  he  consequently  comes  within  Lord 
Hale's  definition.  It  is  for  the  jury  to  say  whether  he  did  know  tiiat  felony  had  been 
committed,  and  was  there  to  aid  and  assist.  The  statute  has  made  no  difference.  In  one 
sense,  enabling  the  felon  to  get  rid  of  the  stolen  property  is  a  mode  of  preventing  his 
being  apprehended  and  tried,  and  is  a  kind  of  persoiml  assistance ;  but  itke  true  defini- 
tion is,  "  any  means  by  which  a  party,  knowing  a  felony  to  have  been  committed*  en- 
ables ^e  felon  to  obtain  the  fruits  of  that  felony."  K  so,  we  come  within  that  de- 
finition. 

Bliss,  in  reply. — My  complaint  is,  that  we  are  charged  with  receiving  and  harbour- 
ing the  felon,  but  the  proof  is  of  receiving  the  goods.  That  cannot  come  within  the 
words  comfort  and  assistance — there  is  no  evidence  of  any  personal  act  of  receiving, 
comforting,  or  assisting  him,  nor  any  evidence  which,  at  common  law,  would  constitute 
the  prisoner  an  accessory  after  the  fact. 

Maulb,  J. — I  think  tiiere  is  evidence  of  comforting  and  assisting,  which  would  make 
the  prisoner  an  accessory  after  the  hct.  If  a  man  stole  a  horse,  and  another  assisted 
him  in  colouring  and  disguising  him,  so  that  he  could  not  be  known  again,  that  would 
make  him  an  accessory.  Here  the  prisoner  assists  the  party  who  has  stolen  the  goods 
to  get  rid  of  them,  and  thus  evade  the  justice  of  the  country. 

Mauls,  J.,  to  the  jury. — ^The  question  is,  whether  the  prisoner  gave  assistance, 
comfort,  and  aid  to  Burke,  knowing  he  had  committed  tiiis  robbery  ?  The  evidence  Is, 
that  they  were  found  in  GhJly's  shop  very  earnest  to  get  change,  and  before  that,  an 
tiie  same  day,  Butterfield  had  applied  to  the  landlady  for  cha^.  Now,  supposing 
that  Butterfield  had  known  this  was  a  robbery,  and  was  assisting  Burke  in  getting 
money,  and  thus  sapjMressing  the  important  evidence  of  the  possession  of  the  note,  I 
tiiink  that  there  was  assistance  within  tiie  meaning  of  the  statute.     If  you  are  con- 
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▼inced  that  the  prisoner  knew  that  this  money  was  a  part  of  the  proceeds  of  the  rob- 
bery, and  that  he  went  with  Burke  to  enable  him  to  eflfect  his  object,  in  getting  rid  of 
tibe  money,  then  you  must  find  him  guilty.  If  he  did  not  know  that  Burke  was  guilty 
of  this  robbery,  or  that  this  bank-note  was  a  part  of  it,  you  ought  to  acquit  him. 

The  prisoner  was  foimd  guilty. 

Bliss  then  moved  in  arrest  of  judgment.  The  indictment  does  not  state  any  indict- 
ment under  which  the  principal  was  tried ;  the  whole  caption  is  omitted ;  it  does  not 
flay  it  was  presented  on  the  oath  of  any  person.  It  ought  to  have  been  stated  to  have 
been  presented  on  the  oaths  of  the  persons  charged  to  inquire. 

Maulb.  J. — I  think  the  caption  is  set  out,  but  it  is  not  stated  by  whom  it  was  pre- 
sented.    It  does  not  state  that  it  was  presented  on  the  oath  of  so  and  so. 

Biiss. — ^No.     The  conviction  does,  but  the  indictment  does  not. 

Maulb,  J. — Instead  of  following  the  record  and  saying  that  certain  grand  jurors, 
&c.,  it  merely  states  that  "  it  was  presented,  &c."  We  do  not  know  that  it  was  not 
presented  by  the  Quartar  Sessions,  or  by  eleven  jurors. 

Pickering. — ^The  conviction  of  the  principal  is  sufficiently  alleged.  The  indictment 
sets  out  the  caption  and  style  of  the  Court  before  which  the  party  was  tried,  and  ends 
by  saying  that  all  was  duly  done ;  it  states  that  the  said  Patrick  Burke  was  duly  con- 
victed and  found  guilty.  This  is  not  an  objection  on  demurrer,  but  after  verdict,  and 
tiie  jury  must  be  supposed  to  have  found  that  Patrick  Burke  was  duly  convicted.  After 
verdict,  at  any  rate,  if  not  on  demurrer,  this  record,  on  the  face  of  it,  sets  out  that  there 
was  a  legal  conviction  of  the  principal  in  the  case. 

Maulb,  J. — ^You  say  it  is  good  after  verdict ;  what  is  there  that  makes  this  objection 
not  as  good  before  as  after  verdict } 

Pickering, — ^Because  the  jury  must  be  supposed  to  have  found  that  the  allegation 
that  Patrick  Burke  was  duly  convicted  was  proved. 

Maulb,  J. — ^Unfortunately  this  indictment  does  not  copy  the  words  of  the  caption ; 
it  does  not  appear  that  there  was  any  grand  jury  at  all ;  it  may  have  been  taken  before 
no  jurors. 

Pickering, ^^It  would  be  cured  by  the  allegation  at  the  end,  that  all  things  were 
duly  done* 

Maulb,  J. — It  is  possible  it  may  not  be  necessary  to  set  out  the  whole  indictment, 
although  I  doubt  it ;  but  you  ought  to  state  that  he  was  accused  by  somebody — you 
do  not  state  that  at  all,  and  this  judgment  must  therefore  be  arrested. 

Judgment  arrested. 


NORTHERN  CIRCUIT. 

Yorkshire  Winter  Assizes,  1843. 

Yarkf  December  22. 

(Before  Mr.  Justice  Maule.) 

ThB   QuBBN  v.   MACMILLAN.(a) 

Evidence — Coimng, 
Upem  m  mdietmeni  agamti  a  party  under  2  Wm,  4,  e.34,  «.  10,  fwrharingin  hie  poenetUm  a  mouldy 
^m  which  we  made  andrnpreeeed  the  figure,  on  me  qf  the  eidee,  qfa  ehilling,  Hie  not  et^ffieieni 
to  shew  thai  the  prisoner  hoe  in  hie  poeteeeion  a  mould,  on  one  side  qf  which  there  ie  a  petfeei 
impreeeion,  but  without  a  channel  through  which  the  metal  rune,  unleee  it  can  also  he  ehewn  thai 
coin  eon  be  made  by  it, 

fllHE  prisoner  was  indicted  under  2  Wm.  4,  c.  34,  s.  10,  for  ha^g  in  his  possession 
JL  "  one  mould,  upon  which  was  made  and  impressed  the  figure  on  one  of  the  sides 
cf  die  Queen's  current  silver  coin  of  the  realm,  called  a  shilling." 

HoU,  in  opening  the  case,  stated  that  the  evidence  would  shew  that  the  mould  found 
in  die  prisoner's  possession  had  a  perfect  impression  on  one  side  of  it,  but  that  there 
(a)  Reported  by  J.  A.  Foot,  Esq.,  Barriiter*at.law. 
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-was  no  channel  through  which  the  metal  runs  ;  and  that  on  a  former  occasion,  Maule, 
J.,  had  held  that  this  was  not  an  offence  within  the  statute.  In  a  similar  case, 
littledale,  J.,  had  left  it  to  the  jury  to  say  whether  it  was  a  mould  or  not;  and  in 
Foster's  case  (7  C.  &  P.  494),  cited  in  Roscoe  on  Evidence  (p.  360),  on  an  indictment 
for  making  a  mould,  "  intended  to  make  and  impress  the  figure  and  apparent  resem- 
blance of  the  obverse  side  of  a  shilling,"  Patteson.  J.,  ruled  that  it  was  sufficient  to 
prove  that  the  prisoner  made  the  mould  and  a  part  of  the  impression,  though  he  had 
not  completed  the  entire  impression. 

Maxjle,  J. — ^From  the  beginning  of  the  time  when  the  prisoner  began  to  make  the 
mould  until  the  time  he  finishes  it,  he  is  making  the  mould.  A  mould  must  be  a  thing 
by  means  of  which  a  person  may  be  able  to  make  coin ;  but  if  a  person  shews  me  a 
thing  by  means  of  which  you  cannot  make  coin,  that  cannot  be  a  mould,  because  it 
requires  something  to  be  done  to  make  it  a  mould.  A  thing  which  requires  something 
to  be  done  to  make  it  a  mould,  is  not  a  mould,  any  more  than  a  piece  of  leather  is  a 
pair  of  shoes.  If  this  is  a  thing  by  means  of  which  coin  can  be  made,  it  is  a  mould ; 
but  if  it  require  any  thing  more  to  be  done  to  it  to  enable  a  person  to  make  coin  with 
it,  it  is  not  a  mould.  With  respect  to  the  statute  saying  "  any  part  or  parts,"  it  does 
not  refer  to  any  part  of  the  mould,  but  to  any  part  of  the  impression.  I  think  it  is  not 
sufficient. 

The  prisoner  was  acquitted. 


NORTHERN  CIRCUIT. 

Yorkshire  Winter  Assizes,  1843. 

York,  December  22. 

(Before  Mr.  Justice  Mauls.) 

The  Quebn  v,  Heordlby,  SEN.(a) 

Praetiee. 

Upon  en  indictment  againtt  a  party  as  a  recewer,  the  Court  will  not  order  money  to  be  given  up 
which  is  found  in  possession  qf  the  principeU,  although  it  appears  to  belong  to  the  applicant, 
and  to  be  necessary /or  his  drfence,  and  although  there  is  no  evidence  to  shew  that  it  is  any  part  of 
the  proceeds  of  the  robbery, 

THE  prisoner  was  indicted  for  receiving  goods  alleged  to  have  been  stolen  by  his  son. 
A  sum  of  money  was  found  in  the  son's  box,  who  resides  at  a  considerable 
distance  from  the  father,  and  it  was  stated  in  the  affidavit  that  the  money  belonged  to 
the  father  and  was  necessary  for  his  defence. 

Bliss  appHed  to  have  the  money  given  up  for  the  prisoner's  defence. 

Maule,  J. — I  should  like  to  know  what  jurisidiction  I  have  to  make  such  an 
order. 

Bell,  the  Associate,  said  he  had  known  the  same  order  to  be  made  when  it  was  clear 
the  money  was  not  the  produce  of  the  robbery,  and  there  was  no  objection  made  on  the 
other  side. 

Hill,  for  the  prosecution,  opposed  the  application. 

Maxjle,  J. — ^The  son  steals  goods,  then  the  father  sends  money,  and  tiie  son  sends 
goods  back  again.  I  will  make  no  order.  I  do  not  know  whether  or  not  I  have 
Jurisdiction ;  bat  if  I  had,  I  would  not  use  it. 

AppUcation  refused. 

(a)  Reported  by  J.  ▲.  Foot,  Esq.,  B«rister-«t-l«w. 
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NORTHERN  CIRCUIT. 

Yorkshire  Winter  Assizes,  1843. 

Yorky  December  23. 

(Before  Mr.  Justice  Maule.) 

The  Queen  v.  Isabella  HoDGSON.(a) 

Practice — Expenses. 

Where  the  grand  Jury  ignore  a  bill,  the  Court  will  rrfuse  to  allow  the  costs  of  the  prosecution^ 
if  it  appear  that  the  magistrates*  clerk  was  bound  over  to  prosecute, 

rS  prisoner  was  indicted  for  concealing  the  birth  of  a  child,  but  the  grand  jury 
ignored  the  bill. 
Phipps  applied  for  the  costs  of  the  prosecution. 
Maulb,  J.,  inquired  who  was  bound  over  to  prosecute  ? 
Phipps, — The  coroner's  derk. 
Maule,  J. — ^By  whom  was  he  bound  over  ? 
Phipps, — ^By  the  magistrates. 
Maulb,  J. — Is  he  also  the  magistrates'  clerk  ? 
Phipps. — He  is  the  under-clerk. 
Maule,  J. — ^Then  I  will  not  allow  them. 

Application  refused, 

NORTHERN  CIRCUIT. 

YoKKSHiRB  Winter  Assizes,  1843. 

Yorkf  December  23. 

(Before  Mr.  Justice  Maule.) 

The  Queen  v,  John  Thompson  and  OTHERS.(a) 

Practice — Expenses, 

Stealing  Jrom  the  person  is  not  within  the  7  Geo,  4,  c.  64,  s,  28,  so  as  to  enable  the  Court  to  award 

the  constable  extra  costs, 

GRAINGER  applied  for  extra  costs  incurred  by  a  constable  in  apprehending  the 
prisoner  on  a  charge  of  stealing  from  the  person.  The  words  of  the  statute  are 
— "  That  where  any  person  shall  appear  to  any  Court,  &c.,  to  have  been  active  in  or 
towards  the  apprehension  of  any  person  charged  (inter  alia)  with  robbery  on  the  person, 
every  such  Court  is  hereby  authorized  and  empowered  to  order  the  sheriff  of  the 
county,  in  which  the  offence  shall  have  been  committed^  to  pay  to  the  person  who 
shall  appear  to  the  Court  to  have  been  active  in  or  towards  the  apprehension  of  any 
person  charged  with  any  of  the  said  offences,  such  sum  or  sums  of  money  as  to  the 
Court  shall  seem  reasonable  and  sufficient  to  compensate  such  person  for  his  expenses, 
exertions,  and  loss  of  time  in  or  towards  such  apprehension."  He  contended  that 
"robbery"  was  used  in  its  popular,  and  not  in  its  technical  sense;  that  the  words 
"robbery  on  the  person  "  were  not  legally  accurate,  and  were  evidently  meant  to  com- 
prehend all  cases  of  stealing  from  the  person,  whether  attended  with  violence  or  not. 
He  dted  Dumkin's  case  (2  Lew.  C.  C.  163 ;  Rose  on  Cr.  Ev.  229),  where  a  woman 
was  indicted  for  an  attempt  to  murder  her  child  by  suffocating  it:  Patteson,  J,^ 
allowed  the  constable  his  extra  expenses  in  apprehending  the  prisoner,  being  of  opinioa 
that  the  case  was  within  the  spirit  and  intention  of  the  foregoing  clause,  though  not 
vithin  the  words. 

Maulb,  J. — I  confess  that  case  is  a  little  too  strong  for  me,  and  I  do  not  think  I 
can  act  upon  it.  The  statute  speaks  of  robbery  on  the  person;  I  can  hardly  say  that 
k  a  robbery,  when  there  has  been  no  robbery  at  all. 

AppUcatum  refused. 

(a)  Rep<vtedbyJ.A.FooT,  Esq.,  Bairitter-at*Uw. 
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OXFORD  CIRCUIT. 

Gloucestershibe  Special  Commisston,  1843. 

Gloucester,  December  16. 

(Before  Mr.  Baron  Rolfb.) 

The  Qubbn  v.  Thomas,  (a) 

Bxpemiet  tf  fint  wifi  brought  inio  court  to  be  tdent^led  in  a  ease  of  bigmny  may  be  allowed  to  the 
wUnea  with  whom  the  hoe  comet  and  who  uudertakee  to  reetore  her  to  her  retidence. 

GREAVES  made  an  application  under  the  following  circumstances :  the  prisoner 
had  been  the  previous  day  tried  and  convicted  for  bigamy*  and  his  first  wife 
had  been  brought  from  a  distance  to  Gloucester,  for  the  purpose  of  being,  if  necessary, 
identified.  She  was  in  very  poor  circumstances,  in  fiact  unable  to  pay  for  a  place  in 
the  coach  to  return  to  her  residence.  Mrs.  Staples,  one  of  the  witnesses  with  whom 
she  had  comcy  was  willing  to  take  her  back,  butcoidd  not  well  afford  to  do  so.  It  had 
not  been,  in  the  course  of  the  trial,  necessary  to  identify  her. 

RoLFB,  B.— We  cannot  order  her  expenses  to  be  paid  to  her,  as  she  cannot  be 
treated  as  a  witness ;  but,  looking  upon  it  as  a  case  somewhat  analogous  to  that  of  a 
party  bringing  into  court  documents  or  other  instruments  of  evidence  under  a  suhptena 
duces  tecum,  I  shall  allow  Mrs.  Staples  all  the  reasonable  expense  of  bringing  Mrs. 
Thomas  here  and  returning  her  home,  as  I  should  allow  to  a  party  who  had  brought  a 
register  or  book,  when  called  upon  to  do  so,  all  the  reascmable  cost  of  producing  it  in 
court,  and  restoring  it  to  its  former  place  of  custody. 


OXFORD  CIRCUIT. 

WOBCESTSRSHIRB   SPECIAL  COMMISSIOir,    1843. 

Warcesterf  December  19. 

(Before  Mr.  Baron  Rolfb.) 

The  Qubbn  v.  Johv  Hu6HBS.(a) 

Praetiee-^Boidenee. 

Wksr9  wiinmeee  to  eharueter  are  called  by  the  pritoner,  the  j^roeeeutor  may  call  othera  to  contradiei 
theoh  thougkf  e»eeptimthaeateqfapreiriou9eomrictioH,iti9veryumcoma¥mtodoeo. 

THE  counsel  for  the  prisoner  having  called  witnesses  to  character, 
AUen,  for  the  Crown,  claimed  to  call  witnesses  to  contradict  them,  and  to  shew 
that  the  prisoner  had,  in  £ftct,  borne  a  bad  character.    A  new  issue,  he  contended* 
was  now  raised  between  the  parties,  and  he  therefore  had  a  dear  right  to  give  evidence 
to  contradict  that  ^ven  by  the  opposite  party. 

Rolfb,  B. — I  do  not  think  t}ua  is  a  new  issue.  It  is  a  new  hct  introduced,  and  it 
is  therefore  clearly  competent  to  you  to  call  evidence  to  contradict  it.  I  never  saw 
evidence  of  this  nature  given,  except  in  the  case  of  a  previous  oonvictksn^  and  I  think 
you  had  better  not  call  any  witnesses  for  this  purpose. 

AUen,  for  the  prosecution. 

Huddleston,  for  the  prisoner. 

Attorneys,  CoUis  and  Stannard. 

(a)  Reported  bj  J.  Lahb,  Em^.,  Bmrister-at-lvr. 
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OXFORD  CIRCUIT. 

Worcestershire  Special  Commission,  1843. 
Worcester y  December  19. 
(Before  Mr.  Baron  Rolfb.) 

ThB    QuBBK  v.   BAKBB.(a) 

Attempting  to  discharge  loaded  fire^arme — Indictment — Astault. 

Om  «i  indictment  for  attenytting  to  ditcharge  loaded  fire»arm»  it  is  not  necessary  to  oper  that  thcf 

were  loaded  when  the  attempt  was  made. 

Under  such  an  indictment  prisoner  cannot  be  convicted  of  a  common  assault. 

fTHHE  first  count  of  the  indictment  was  as  follows  :  "  The  jurors,  &c.,  that  J.  Baker> 
J_  of,  &c.,  in  and  upon  one  J.  H.,  feloniously,  unlawKilly,  and  maliciously  did 
make  an  assault  by  then  and  there  feloniously  drawing  the  trigger  of  a  certain  pistol 
loaded  with  (gunpowder  and  a  leaden  bullet,  then  and  there  feloniously,  unlawfully,  and 
malicionsly  did  attempt  to  discharge  the  said  pistol  at  the  said  J.  H.,  with  intent,  in  so 
doing,  to  kill  and  murder  him,  the  said  J.  H." 

Huddleston,  for  the  prisoner,  objected  to  the  indictment.  It  contained  no  distinct 
averment  that  the  pistol  was  loaded  when  the  attempt  was  made,  the  words  "  the  said 
pistol"  being  words  of  reference  only,  and,  obviously,  not  necessarily  incorporating  the 
previoua  d^cription ;  the  statute  (7  Wm.  4  &  1  Vict.  c.  85,  s.  4)  having  reference 
expressly  to  an  attempt  to  discharge  loaded  fire-arms. 

RoLFB,  B. — ^The  indictment  is  sufficient.  It  avers  that  the  prisoner,  by  pulling  the 
trigger  of  a  pistol,  attempted  to  discharge  the  said  pistol,  and  surely,  that  must  mean 
tbat  he  attempted  to  discharge  its  contents.  The  objection  does  not  properly  arise 
now.    You  may  take  it,  if  you  please,  in  arrest  of  judgment. 

The  case  proceeded,  and  it  was  proved  that  the  pistol,  which  had  a  flint  and  hammer, 
flashed  in  the  pan  with  no  greater  light  than  would  have  been  produced  by  the  mere 
striking  of  the  flint  and  hammer  together,  without  any  priming  being  in  the  pan.  The 
instol  was  examined,  and  found  to  contain  powder  and  a  bullet,  and  die  pan  was  greasy 
aodfoul. 

HudHeston,  in  his  address  to  the  jury,  contended  that  diey  could  not  convict,  unless 
it  was  proved  to  their  full  satisfaction  that  the  pistol  was  in  such  a  condition,  and  in 
soch  good  repair,  that  it  could  go  off — ^that  here,  there  was  no  evidence  to  shew  the 
intent  of  the  prisoner,  as  laid,  and  if  they  thought  an  assault  had  been  committed,  but 
without  the  intent  as  charged  in  the  indictment,  diey  might  find  the  prisoner  guilty  of 
n  assault,  although  there  was  no  count  to  that  effect,  as  an  assault  was  included  in  an 
offence  like  the  present. 

Rolfs,  B.,  in  summing  jip. — ^You  must  consider  whether  the  pistol  was  loaded  in 
mch  a  manner  that  it  could,  under  ordinary  circumstances,  have  gone  off,  but  that, 
from  some  accidental  cause  which  we  cannot  discover,  it  feuled  to  do  so.  In  that  case 
tile  statnte  applies,  for  it  is  expressly  pointed  at  attempts  to  discharge.  The  question 
far  your  consideration  is,  was  the  priming  and  loading  of  the  pistol  such,  that  in  the 
orfinary  coarse  of  things  it  would  have  gone  off?  If  you  think  it  was,  you  wiU  find 
tile  prisoner  guilty.  I  think  you  cannot  find  him  guilty  of  a  common  assault.  If 
presenting  a  pistol  be  an  assault  at  all,  it  must  be  an  assault  with  intent  to  do  grievous 
bodily  injury ;  tiiat  is,  it  must  amount  to  the  charge  laid  in  the  indictment.  There 
ccms  to  be  no  middle  kind  of  intent  that  can  be  suggested. 

Verdiet—Not  guUiy. 

Aden,  for  prosecution. 

Hwddleston,  for  prisoner. 

(a)  Rq»orted  by  J.  Lanb,  Esq.,  Barrister*at-law. 


46  CRIMINAL  LAW  CASES. 


NORTHERN  CIRCUIT. 

Yorkshire  Summer  Assies,  1843. 

Yorky  July  17. 

(Before  Mr.  Justice  Cresswbll.) 

The  Quebn  v.  Ackboyd  and  JAGGER.(a) 

Former  eonvietion — Evidence, 

In  an  indictment  againtt  a  prieoner  for  a  subsequent  felony,  he  cannot  be  convicted  on  the  stat,  7]^  S 
Geo,  4,  c,  28,  s.  11,  merely  by  the  production  of  the  certificate  of  the  previous  conviction,  unlest 
it  state  that  a  judgment  followed  the  conviction,  and  that  the  Judgment  remained  unreversed. 

THE  prisoners  were  indicted  for  highway  robbery,  with  violence,  and  the  indict- 
ment stated  (at  the  end  of  the  count  charging  the  highway  robbery)  that  the 
prisoners,  on  a  certain  day  previously,  had  been  "  convicted  of  felony."  The  prisoners 
pleaded  not  guilty. 

The  prisoners  were  tried  and  found  guilty  of  the  highway  robbery,  whereupon  the 
Clerk  of  Assizes  arraigned  them  upon  the  charge  of  having  been  previously  convicted. 

Cbesswell,  J. — That  is  not  the  proper  course.  The  prisoners  have  already 
pleaded. 

Overend  suggested,  that  at  a  previous  Assize  at  York,  Mr.  Baron  Rolfe  had  held, 
in  a  similar  case,  that  the  charge  against  the  prisoner  was,  "  that  having  been  pre- 
viously convicted  of  felony,  he  had  committed  another  offence;"  that  tibe  plea  was 
entire,  and  went  to  the  whole  charge,  and  could  not,  therefore,  be  divided  so  as  to 
allow  tlie  prisoner  to  plead  not  guilty  to  the  substantive  felony,  and  guilty  to  the 
previous  conviction. 

Cbesswell,  J. — That  is  the  only  course.  You  must  prove  the  previous  con- 
viction. 

A  certificate,  signed  by  the  Clerk  of  Assize,  was  then  put  in  and  read,  which  stated 
that  the  prisoners  had  been  previously  '*  convicted  of  felony,"  without  proceeding  to 
state  that  any  judgment  had  been  given  upon  the  conviction,  and  that  it  was  still  in 
force. 

Cbesswell,  J.— -This  certificate  is  insufiicient.  It  ought  to  go  on  to  state  that 
judgment  was  given  on  the  conviction.  For  any  thing  that  appears,  that  judgment 
may  have  been  arrested. 

Overend. — The  statute  7  &  S  Geo.  4,  c.  28,  s.  11,  merely  requires  "  the  substance 
«nd  effect  of  the  indictment  and  conviction,  for  the  previous  conviction,  purporting  to 
be  signed  by  the  proper  officer,"  to  be  set  out.  ML  those  requisites  have  been  com- 
plied with.  The  word  "conviction"  is  used  in  the  statute,  the  word  "  convicted"  is 
used  in  the  certificate. 

Cbesswell,  J. — In  order  to  restore  the  competency  of  a  witness,  in  cases  where 
he  has  become  incompetent,  in  consequence  of  having  been  convicted  of  felony,  you 
are  obliged  to  prove,  not  only  the  conviction,  but  also  that  judgment  followed  the 
conviction.    You  had  better  get  the  certificate  amended. 

The  Clerk  of  Assizes  being  absent,  the  amendment  could  not  be  made  at  the  time, 
and,  accordingly,  the  previous  conviction  was  rejected ;  and  the  prisoners  stood  con- 
victed of  the  offence  of  highway  robbery  simply. 

The  prisoners  were  transported  for  life, 

Overend  and  Phillips,  for  the  prosecution. 

BUSS,  for  the  prisoner. 

(a)  Reported  by  J.  A.  Foot,  Esq.,  Barrister .at*law. 
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WESTERN  CIRCUIT. 

Hampshire  Summer  Assizes^  1843. 

(Before  Mr.  Justice  Coleridob.) 

Thb  Queen  v.  Lord  HuNTiNOTow£R.(a) 

Practice — Indictment. 

V  there  be  an  objection  to  the  indictment,  drfendant'a  cotmtel  cannot  waive  the  objection  and  permit 

the  case  to  be  tried  on  the  merits, 

BALL,  for  the  prosecution,  stated  that  there  was  an  error  in  the  indictment  which 
it  would  be  impossible  for  him  to  get  over.  There  was  a  variance  in  setting 
out  the  cause  in  which  the  perjury  was  alleged  to  have  been  committed ;  he  should, 
therefore,  oifer  no  evidence,  and  the  defendant  must  be  acquitted. 

Cockbum  rose  to  make  some  observations  to  the  judge. 

His  Lordship  said  he  could  not  hear  him,  adding,  "  The  prosecutor  has  admitted 
that  he  cannot  prove  the  charge  which  he  has  made  against  the  defendant.  If  I 
allow  you  to  msdce  statements  as  to  the  particulars  of  the  case,  that  will  provoke 
replies  on  the  other  side,  and  I  think  it,  tiierefore,  best  that  the  rule  in  these  cases 
should  be  strictly  adhered  to,  and  nothing  be  said  on  the  other  side." 

Cockbum, — I  trust,  in  that  case,  your  lordship  will  call  on  the  other  side  to  admit 
that  their  withdrawing  from  the  prosecution  has  not  been  from  any  agreement  or 
understanding  with  the  defendant.  We  are  here  prepared  to  try,  and  I  am  perfectly 
willing,  on  Uie  part  of  defendant,  to  waive  the  objection  to  the  indictment,  and  try 
tbe  case  upon  the  merits. 

Ball, — I  am  ready  to  admit,  on  the  part  of  the  prosecution,  that  the  course  I  have 
pursued  is  not  at  all  at  the  instigation,  or  by  the  contrivance  of  the  defendant.  I  knew 
there  was  this  objection  to  the  indictment,  and  I  thought  it  best  at  once  to  say  so. 

Coleridge,  J.,  addressing  the  jury,  said,  "  As  no  evidence  is  offered  in  this  case, 
it  will  be  your  duty  to  say  the  defendant  is  '  not  guilty.'  I  have  not  deemed  it  proper 
to  aUow  any  thing  to  be  said  with  regard  to  the  merits  of  the  case.  As  the  prosecutor 
offers  no  evidence,  the  charge  falls  to  the  ground.  Mr.  Cockbum,  it  is  true,  has 
offered  to  waive  the  objection  to  the  indictment,  and  let  the  case  be  tried  on  its  merits; 
hut  I  should  have  great  difficulty  in  allowing  such  a  course  to  be  pursued,  even  had 
it  been  pressed  on  &e  part  of  the  prosecution.  However,  no  evidence  is  offered,  and 
you  will,  therefore,  return  a  verdict  of  '  not  guilty.'  " 

Not  guilty. 


OXFORD  CIRCUIT. 

Worcestershire  Summer  Assizes,  1843. 

Worcester,  July  18. 

(Before  Mr.  Justice  Williams.) 

The  Qubbn  v,  William  Chafman.(6) 

Embezzlcfnent. 

Where  cm  apent  entered  on  account  a  larger  amount  ae  paid  for  his  employer  than  he  really  had  paid: 
Held,  that  thie  wae  not  sufficient  to  support  an  indictment  for  embezzling  the  d\ff^erence  between 
the  sum  entered  as  paid  and  that  really  paid, 

rS  indictment  was  in  three  counts,  charging  the  prisoner  with  embezzling  two 
sums  of  money,  the  property  of  his  employer,  F.  Rufford,  Esq.,  and  also  with 
limple  larceny.  The  evidence  was,  that  he  was  in  the  habit  of  receiving  and  paying 
money  for  his  employer,  which  receipts  and  payments  he  entered  in  a  smidl  day-book  of 
his  own,  and  afterwards  every  week  transferred  to  his  master's  cash-book ;  a  balance  was 
ocraajonally  struck,  but  frequently  not  paid  over  for  some  time.     On  the  last  occasioa 

(a)  Reported  by  E.  W.  Cox,  Esq.,  Barrister-at-law. 
(6)  Reported  )yy  J.  Lane,  Esq.,  Banister-at-law. 
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when  the  balance  was  so  struck,  it  appeared  that  about  30/.  was  due  to  the  prosecutor^ 
which  was  paid  to  him.  On  investigating*  however,  the  accounts  of  the  prisoner,  it 
was  discovered  that  he  had  made  two  entries  in  the  cash-book  of  moneys  paid  by 
him,  the  one  of  1/.  17s.  7d.,  the  other  of  29/.  18s.  7d.,  but  that  in  the  small  (ky-book 
be  had  for  his  own  use,  these  payments  were  entered,  the  one  as  1/.  7s.  7d.,  the 
other  as  19/.  18s.  7d.,  and  it  was  for  the  difference  between  these  respective  sums 
that  he  was  indicted. 

Williams,  J. — Are  you  prepared  for  the  prosecution  to  shew  that  the  prisoner 
received  any  money  which  he  did  not  pay  over  ? 

Whitmore  (for  the  prosecution)  admitted  he  was  not,  but  argued  that  the  facts  above 
stated  were  sufficient,  and  cited  R.  v.  Grove  (7  C.  &  P.  635). 

Williams,  J. — I  am  clearly  of  opinion  the  evidence  wiU  not  do.  It  is  necessary, 
in  all  these  cases,  to  shew  that  money  received  by  the  prisoner  for  the  nse  of  the 
prosecutor  has  been  feloniously  abstracted  by  the  prisoner.  I  will  not  act  on  the 
case  of  R.  v.  Grove. 

Verdict— Not  guilty. 

Whitmore,  for  the  prosecution. 

AUen,  for  the  prisoner. 

Attorneys,  Roberts  and  Eberhardt,  and  Elgie. 


WESTERN  CIRCUIT. 

Devon  Summer  Assizes,  1843. 

Exeter,  July  29. 

(Before  Mr.  Justice  Colbridob.) 

Rbg.  v.  — —  (a) 

Praetiee — Pro»eeutUnUm 

A  jud{fe  should  not  be  put  to  proieeute  ;  therrfore,  jf  the  protecutor  have  omitted  to  uutruet  eoum»a, 
the  Court  will  direct  the  depoHtione,  with  the  fee  indoreed,  to  be  deliveredlto  the  Juuior  eoumaei 
pretentf  to  conduct  the  proeecution. 

AT  the  Devon  Assizes  many  prosecutors  had  omitted  to  instruct  counsel.     On  Ae 
occurrence  of  one  of  these  cases, 
CoLs&iDOB,  J.,  said — Ftosecutors  should  always  instruct  counsel,  and  in  every  case 
a  brief  for  the  prosecution  wiU  be  allowed.     A  judge  ought  never  to  he  put  to  prosecute^ 
His  lordship  then  directed  the  Cleiic  of  the  Assize  to  indorse  the  depositions,  and 
hand  them  to  counsel. 

Mr.  Gumey  accordingly  delivered  them  to  the  junior  counsel  present,  who  conducted 
the  prosecution,  and  was  paid  his  fee  by  the  Clerk  of  the  Assize. 


MIDLAND  CIRCUIT. 

Nottinghamshire  Summeb  Assizes,  1843. 

Nottingham^  July2\. 

(Before  Lord  Chief  Baron  Abingsr.) 

Thb  Qubbn  v.  Thomas  Tissikotok. 

Bvidenee — Ri^. 

On  n  trial  far  rape,  witneteee  may  be  called  on  the  priionerU  behaff  to  prove  general  indecency  <if  the 

proeecutris,  and  witneteee  for  the  proeeeution  may  then  be  called  to  rebut  their  tettimony. 

npHE  prisoner  was  indicted  for  a  rape  upon  a  child  between  the  ages  of  ten  and 
JL     twelve  years. 

(a)  Reported  by  B.  W.  Cox,  Esq.,  Barriftar-at-lsir* 


THE  QUEEN  v.  DUFFILL.  40 

Maeaulay,  for  the  prisoner,  cross-examined  the  witness  for  the  prosecution  as  to 
ptrtieQlar  hcta  of  indecency  on  the  part  of  prosecutrix,  and  of  solicitation  by  her  pre- 
▼kmsly  made  to  men  to  have  connection  with  her.  For  the  prisoner,  witnesses  were 
called  to  prove  these  h,cta,  but 

Abikgbr,  G.  B.,  objected  to  their  being  examined,  referring  to  a  case  upon  the 
Northern  Circuit,  but  not  naming  it,  before  Wood,  B.,  in  which  he  was  counsel,  where 
such  a  course  was  disallowed,  and  where  witnesses  for  the  prosecution  were  not  per- 
mitted even  to  be  cross-examined  as  to  such  facts,  though  this  latter  ruling  gave  so 
much  diBsatisfiEu^on,  that  the  Attorney- General  recommended  a  pardon,  which  was 
granted. 

JBnamdby,  for  the  prosecution,  contended  that  the  rule  was,  that  witnesses,  whether 
far  the  prosecution  or  the  defence,  could  only  be  asked  whether,  £rom  their  Imowledge 
cf  die  character  of  the  prosecutrix,  she  was  to  be  believed  upon  her  oath. 

Abinobr,  G.  B.,  assented ;  but,  on  Clarke's  case  being  cited,  he  allowed  witnesses 
to  be  called  to  prove  general  want  of  decency  in  the  prosecutrix,  and  then  permitted 
die  prosecutrix  to  call  witnesses  to  rebut  their  evidence. 

Gwlty. 


MIDLAND  CIRCUIT. 

LiNCOLKSHIRE   SuMHER  ASSIZBS^    1843. 

Lincoln^  July  17. 

(Before  Lord  Abinobr,  C.B.) 

Thx  Quxxk  v.  Duffill. 

hwm^UimU  to  ntpport  am  mdieimmtfor  wmndUkg  wUkm  ike  recent  ttahUe^  if  a  wound  beprond 
U  Mmm  boom  nMcted  m  the  eouree  qf  an  auanU  ly  ike  aeeuaed,  and  ike  jnrjf  mre  eaiiqfied  thai  ii 
«•»  oeeadomea  by  the  eiroie  qf  the  boot  on  the  prieoner'e  foot. 

rB  evidence  was  of  a  violent  assault  by  the  prisoner,  of  several  injuries  received  by 
die  prosecutor,  and  among  others,  of  a  wound  on  the  head,  which  appeared  to 
hnre  been  inflicted  by  a  kick.    Ohi  the  dose  of  the  case  for  the  prosecution. 

Lord  Abikqxb,  G.  B. — Is  there  any  thing  to  support  the  chaige  of  felony  ?  Is  there 
my  woonding  within  the  statute  ? 

WkiMMntt  for  the  defendant. — There  was,  he  believed,  a  division  among  the 
jidgea ;  but  it  was  held  by  die  majority,  that  an  instrument  of  some  sort  must  be 
med. 

Mdlor,  for  the  prosecution,  submitted  that  it  was  sufficient  under  the  recent 
statute,  and  dted  Brigg's  case  (1  Moody,  G.  G.  318 ;   1  Lewin,  G.  G.  61 ;  Archbold.) 

Loan  Abikqbr,  G.  B.,  was  not  satisfied,  but,  upon  the  authority  of  the  case  dted« 
ivoald  hold  it  suffident,  and  directed  the  jury,  that  in  order  righdy  to  convict  of  the 
Idany,  they  must  be  satisfied  that  the  particular  injury,  which  had  been  proved  by  the 
ngeon  to  be  a  wound,  was  caused  by  a  kick  £rom  the  prisoner. 

MeOor,  for  the  prosecutor. 

WhUehMTtt,  for  the  prisoner. 

Kitt,  of  Brigg,  attorney  for  the  prosecution. 
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MIDLAND  CIRCUIT. 

Lincolnshire  Summer  Assizes,  1843. 

Lincoln,  July  17. 

(Before  Mr.  Justice  Pattsson.) 

The  Qusbn  v.  

Perjury — Indictment, 

Jbi  an  indictment  for  perjury,  intended  to  be  charged  as  having  been  committed  in  the  course  qf  the 
trial  of  an  appeal  brfore  the  Commimonere  of  Assessed  Taxes,  it  is  necessary  to  set  out  with  par^ 
ticularity  all  that  is  requisite  to  give  the  commissioners  jurisdiction  to  try  the  appeal, 

rilrilS  was  an  indictment  for  perjury  alleged  to  have  been  committed  on  the  hearing 
1       of  an  appeal  against  a  surcharge  under  the  Game  Acts,  before  the  Commissioners 
of  Assessed  Taxes. 

Hill,  Q.C.,  and  Waddington,  for  the  prisoner,  took  a  preliminary  objection  to  the 
indictment.  In  order  to  give  jurisdiction  to  the  commissioners  to  try  the  appeal,  the 
Act  required  that  a  certain  notice  of  appeal  should  be  given  to  the  surveyor  or  commis^ 
sioners.  Here  the  indictment  alleged  that  such  notice  had  been  given  to  the  assessors, 
and  hence  the  objection  arose  that  it  did  not  appear  that  the  commissioners  had  juris- 
diction, and,  therefore,  that  it  did  not  appear  that  they  had  authority  to  administer  the 
oath.  It  was  necessary  that  the  proceeding  should  be  before  a  competent  tribunal,  and 
the  Act  of  43  G^.  3,  c.  29,  required  that,  in  order  to  give  the  commissioners  jurisdic- 
tion, a  certain  notice  should  be  given,  which,  on  the  face  of  the  indictment,  did  not 
appear  to  have  been  done. 

Miller,  for  the  prosecution,  insisted  that  it  was  not  necessary  in  the  indictment  to 
set  forth  every  thmg  that  was  to  shew  the  authority.  The  indictment  here  did  set 
forth  that  the  appeal,  &c.,  was  before  the  commissioners,  &c.,  "  then  and  there  duly 
authorized  and  empowered  to  hear  and  determine  the  same ;"  and  he  contended  that 
this  was  now  sufficient.  There  was  a  general  allegation  that  the  commissioners  had 
authority,  which  (by  the  Act  of  Qeo,  2)  was  sufficient ;  and  if  it  could  be  shewn  by  the 
evidence  (as  it  would  be)  that  notice  had  in  fact  been  given  to  the  commissioners,  it 
would  be  sufficient,  although  no  allegation  of  notice  to  them  appeared  in  the  indict- 
ment. The  objection  as  to  the  notice  might  have  been  vxuved,  and  the  allegation  ia 
the  indictment,  that  notice  had  been  given  to  the  assessors,  might  be  strudc  out  as 
surplusage. 

Patteson,  J. — No ;  the  impediment  of  the  want  of  proper  notice  could  not  have 
been  removed,  and  the  objection,  therefore,  could  not  be  viraived ;  for  the  Act  provides 
that  they  shall  then  hear  the  appeal,  &c.,  "  unless  such  notice  shall  not  have  been 
given,"  &c.,  "  when  they  shall  dismiss  the  appeal,"  Without  such  notice,  therefore,  the 
commissioners  had  not  authority  to  hear  the  appeal  at  all.  If  the  indictment  had  said 
only  that  notice  had  been  given,  it  might  possibly  have  been  implied  that  the  notice  re- 
quired by  the  Act  had  been  given ;  but  it  was  not  necessary  to  give  an  opinion  upon 
this  point*  for  here  it  was  expressly  alleged,  that  notice  had  been  given,  to  the  assessors, 
which  clearly  would  have  been  good  for  nothing.  It  could  not  make  the  indictment 
good,  to  shew  by  evidence  that  the  notice  was  in  fact  given  in  the  proper  quarter,  when 
the  indictment  itself  set  out  the  notice  to  have  been  given  in  an  improper  one. 

Miller, ^^U,  notwithstanding  the  statute,  your  lordship  should  still  deem  it  neces- 
sary in  the  in(Uctment  to  set  forth  all  that  is  necessary  to  give  the  jurisdiction,  I  will  not 
argue  the  point  further. 

Pattsson,  J. — It  must  be  shewn  to  be  in  some  proceeding  in  which  they  had  autho- 
rity to  administer  the  oath,  and  I  am  of  opinion  that  it  is  not  so  here. 

Verdict— Not  Gwlty. 


OXFORD  CIRCUIT. 

Staffordshire  Summer  Assizes,  1843. 

Stafford^  August  %, 

(Before  Mr.  Justice  Maule.) 

The  Queen  v.  BA8SETT.(a) 

FaUe  pretences — Ituliciment, 

When  an  indictment  for  obtaining  money  under  ftUte  pretences  is  in  several  counts,  each  qf  which 
charges  the  prisoner  with  having  obtained  money  from  a  diferent  person  under  a  different  false 
pretence,  the  counsel  for  the  prosecution  must  elect  on  which  count  he  will  proceed,  Semble,  that 
such  an  indictment  is  demurrable, 

THE  indictment  was  in  eight  counts.  Each  count  charged  a  separate  offence  hj 
obtaining  money  under  a  distinct  false  pretence  from  a  different  person. 

Carrington,  for  the  prosecution,  opened  the  case. 

Maule,  J. — I  do  not  think  all  these  charges  can  be  included  in  one  indictment.  I  am 
not  sure  that  it  is  not  demurrable.  If  the  prisoner  had  gone  to  these  several  persons* 
and  made  the  same  false  pretence  in  such  a  manner  that  one  case  could  not  have  been 
separately  proved,  one  of  them  being  connected,  then  the  indictment  would  clearly  have 
been  good.  As  it  is,  however,  the  counsel  for  the  prosecution  must  confine  himself  to 
one  count.  * 

Carrington  then  proceeded  on  one  count  only. 

Carrington,  for  the  prosecution ;  Thomwell,  attorney. 


OXFORD  CIRCUIT. 

Herefordshire  Summer  Assizes,  1843. 

Hereford,  August  1. 

(Before  Mr.  Justice  Maule.) 

The  Queen  v.  George  LLOTo.(a) 

Former  conviction — Evidence  of  identity, 

Ts  prove  the  identity  of  the  prisoner  under  a  certificate  of  a  former  conviction  it  is  not  sufficient  to 
prove  that  he  was  in  the  gaol,  went  up  with  other  prisoners  to  the  Sessions,  was  brought  back  and 
remained  in  gaol  one  calendar  month  afterwards.  It  must  be  proved  that  he  was  tried  and  con^ 
victed  qf  the  offence  stated  in  the  certificate, 

THE  prisoner  having  been  convicted  of  a  larceny,  a  certificate  was  put  in  which 
stated  that  Oeorge  Lloyd  was  convicted  of  a  felony  in  the  Herefordshire  Sessions 
for  July,  1841,  and  sentenced  to  hard  labour  for  one  calendar  month  in  the  house  of 
correction.  In  order  to  prove  the  identity  of  the  prisoner  with  the  George  Lloyd  men- 
tioned in  the  above  certificate,  the  porter  of  the  gaol  was  caUed.  This  witness  stated 
tiiat,  previous  to  the  July  Sessions  in  the  year  1841,  the  prisoner  was  in  his  custody; 
that  he  went  up  with  others,  who  were  abo  in  gaol,  for  trial ;  that  he  returned  the 
same  evening  to  prison,  where  he  continued  for  one  calendar  month  from  the  day  of 
trial;  and  that,  at  the  expiration  of  that  period,  the  witness  saw  him  leave  the 
gaol. 

W,  H,  Cooke,  for  the  prisoner,  submitted  that  this  evidence  was  insufiUcient. 

Maule,  J. — ^This  will  not  do  ;  there  is  no  evidence  that  the  prisoner  is  the  person 
who  was  convicted  of  the  particular  offence  mentioned  in  the  certificate  which  has  been 
read.  His  identity  with  that  person  is  the  necessary,  and,  indeed,  the  only,  question 
for  the  consideration  of  the  jury.  The  offence  of  which  the  prisoner  was  convicted  at 
the  Sessions  in  July,  1841,  and  for  which  he  sufifered  the  punishment  mentioned  by  the 
witness,  may  have  been  a  misdemeanor  only. 

A.  M.  Skinner,  for  the  prosecution. 

W,  H.  Cookcy  for  the  prisoner. 

Lanwame  and  Gwillim,  attorneys. 

(a)  Reported  by  J.  Lane,  Esq.,  Barrister-at-Iaw. 
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MIDLAND  CIRCUIT. 

Leicestbr  Summer  Assizes,  1843. 

Leicester,  July  28. 

(Before  Lord  Abikobe,  C3.) 

Thb  Qubbn  V,  Gablick  and  Othbbs. 

Larceny — Indictment, 

In  an  indictment  for  larceny,/or  eteaUngJram  a  private  wnUi  m  a  pubUe  chnrck  the  load  qf  a  eqgUm 
there  deporited,  the  property  in  the  lead  is  well  laid  in  the  ckurckwardene  and  overeeere  qf  ike 
parish  or  township  to  which  such  church  belongs^  though  locdUy  situated  in  another  parish  and 
long  disused  Jor  divine  service* 

THE  prisoners  were  indicted  for  stealing  5  cwt.  of  lead  from  a  vault  in  the  church 
of  St.  Mary  at  Great  Bowden,  laying  the  property  in  the  personal  representa- 
tives of  John  Tarrer,  deceased,  and  also  in  the  churt^rardens  and  overseers  of  the 
township  of  Market  Harhorough. 

It  was  proved  that  the  prisoners  had  opened  the  vault  of  the  Tarrer  family,  and 
taken  the  lead  horn  one  of  die  coffins  there. 

It  was  further  proved,  that  the  church  was  situate  in  the  parish  of  Great  Bowden, 
and  at  the  distance  of  a  mile  frt)m  Market  Harhorough,  to  which  place  it  belonged.  It 
had  been  out  of  use  for  any  other  purpose  than  that  of  the  burial  of  the  dead  for  a  con- 
siderable number  of  years.  The  peo^de  of  Market  Harhorough  continued  to  bury  their 
dead  there,  and  had  no  other  Church  of  England  burial-place.  At  the  funeral  service 
the  different  clergy  frt)m  Market  Harhorough  officiated,  and  it  did  not  appear  that 
there  was  any  rector,  vicar,  or  other  minister  expressly  attached  to  it.  There  were 
some  small  portions  of  land  belonging  to  it  in  the  occupation  of  tenants,  who  paid  rent 
to  the  churchwardens  and  overseers  of  Market  Harhorough.  The  people  of  Great 
Bowden  had  a  separate  burial-ground  of  their  own  within  their  parish,  and  never  made 
use  of  this  or  of  die  church  in  any  way. 

Macaulay  and  Miller,  for  the  prisoners,  objected  that  the  property  was  not  rightly 
laid  in  the  officers  of  a  township  in  which  the  church  was  not  situate. 

Lord  Abinobe,  C.  B. — ^The  property  is  well  laid  in  the  overseers  of  Market 
Harhorough,  to  which  township  the  church  belongs. 

Verdict'-GMiUy. 


WESTERN  CIRCUIT. 

Cornwall  Summer  Assizes^  1843. 

(Before  Mr.  Justice  Colbridob.) 

Thb  Qubbn  v.  Josiah  TH0MAS.(a) 

Evidence — Dying  declarations, 

A  strong  sense  of  danger  founded  on  a  sense  qf  painj  and  not  arising  from  any  knowledge  of  the 

complaint^  does  not  constitute  such  a  conviction  of  impending  dissolution  as  to  render  the  declara- 

tions  of  deceased  admissible  as  dying  declarations. 
Great  anxiety  for  the  arrival  of  the  surgeon  is  not  decisive  one  way  or  the  other. 
Beligious  expressions  are  strong  evidence,  and  in  many  cases  conclusive  evidence,  of  the  abandonment 

of  all  hope. 
7%e  making  of  a  will,  accompanied  with  expressions  that  if  the  party  sent  for  did  not  quickly  come, 

she  {deceased)  would  be  gone  btfore  his  arrival ,  is  evidence  of  the  abandonment  of  all  hope. 

THE  prisoner  was  indicted  for  the  manslaughter  of  Jane  Thomas,  his  mother. 
The  evidence  for  the  prosecution  consisted  almost  entirely  of  dymg  declarations 
made  by  deceased.     The  sister  of  the  deceased,  her  niece,  and  the  surgeon,  were  the 
witnesses. 

(o)  Reported  by  E.  W.  Cox,  Esq.,  Barrister-at-law. 
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It  vna  proved  that  the  deceased  had  come  to  her  sister's  house  on  Friday  evening, 
and  asked  permission  to  stay  there,  saying  she  was  very  ill.     She  appeared  very  ill  and 
very  shaking.     She  continued  till  the  Wednesday  following  without  any  medical  man, 
dioiigh  she  had  been  persuaded  to  have  one.    Her  sister  £en  again  urged  her  to  have 
a  medical  man,  upon  which  deceased  said,  "  Then  I  suppose,  sister,  you  think  me  dan- 
gerous ?"     Witness  replied,  "  Yes,  I  do.     We  all  thmk  you  dangerous."     She  then 
consented  that  a  mediod  man  should  be  sent  for,  which  was  accordingly  done.  Speak- 
ing of  his  arrival,  she  sidd  she  must  tell  him  the  truth  how  it  happened,  or  he  would 
not  be  able  to  do  any  thing  to  benefit  her.     On  this  day  also  she  wished  to  see  her 
niece.     On  her  approaching  her  bed  she  said,  "  Now,  my  dear  niece,  hear  your  aunt's 
dying  words.     I  hope  you  will  always  act  in  accordance  with  your  duty.     You  see 
what  I  am  brought  to.    Be  sure  and  be  always  dutiful  to  your  parents."    The  medical 
man  did  not  come  that  night,  but  sent  her  some  medicine  and  ordered  a  mustard  poul- 
tice to  be  applied  to  her  side.    The  mustard  poultice  was  put  on,  and  appeared  to  give 
esse,  as  the  deceased  had  several  times  complained  before  that  the  pain  was  so  great  in 
her  side  that  if  she  did  not  get  relief  she  coidd  not  last,  and  she  appeared  more  tran- 
quil afterwards.     She  continued  abo  to  take  the  medicine  till  the  next  day,  when  the 
medical  man  came  to  see  her.      She  was,  however,  very  ill  that  night,  had  the  rattles 
very  bad,  but  did  not  appear  to  know  what  they  were.     The  next  morning  (Thursday) 
deceased  appeared  very  anxious  to  see  the  medical  man.     She  also  sent  for  a  person 
to  make  her  will,  and  expressed  her  fears,  if  he  did  not  come  immediately,  she  should 
be  gone  before  he  came.     Seeing  her  sister  in  tears,  she  said,  "  Why  are  you  crpng, 
my  dear  sister ;  are  you  crying  because  I  am  going  to  glory  ?"     Her  sister  replied, 
"No;  but  it  is  hard  to  part."     "  Then,"  said  the  deceased,  "  we  must  part.     The 
Lord's  will  be  done."     She  appeared  very  tranquil  and  happy  in  the  prospect  of  her 
dissolution,  and  her  sister  said  to  her,  "  This,  my  dear  sister,  is  the  victory."     She 
Implied— 

«  Oh  how  happy  I  shjOlbe, 
When  I  haye  gained  the  victorj." 

Hie  medical  man  came  in  the  course  of  Thursday  morning.  Before  any  opinion  was 
e]q)re88ed  as  to  her  state,  or  any  commxmication  made  respecting  it,  she  made  a  state- 
ment respecting  the  cause  of  her  illness,  which  Mr.  Moody,  on  Sie  part  of  the  prose- 
cutor, proposed  to  put  in. 

Kinglake,  for  the  prisoner,  objected  that  this  evidence  was  not  admissible,  contend- 
ing that  the  deceased  had  a  conviction  only  that  she  was  in  imminent  danger,  and 
might  possibly  die  ;  but  she  should  have  believed  death  to  be  inevitable.  In  this  case 
deceased  had  some  hope,  though  she  thought  she  might  die,  as  was  shewn  by  the  fact 
that  she  was  anxious  to  see  the  medical  man,  to  whom  she  said  she  must  tell  how  the 
injury  happened,  or  he  woidd  be  able  to  do  her  no  good.  Had  she  given  up  all  hope, 
she  would  not  have  continued  to  take  the  medicines  sent  to  her.  The  cases  cited  in 
the  last  edition  of  "  RusselV*  were  relied  on. 

Moody,  for  the  prosecution,  argued  that  the  evidence  shewed  that  the  deceased  had 
abandoned  all  hope  of  life  ;  her  anxiety  to  see  the  medical  man  might  have  been  in 
hope  to  obtain  relief  from  pain,  not  with  hope  of  recovery.  Her  language  to  her  sister, 
and  the  fear  expressed  that  if  the  attorney  £d  not  come  to  make  her  will  she  should  be 
gone  before  his  arrival,  shewed  her  impression  that  she  was  djdng. 

CoLERinoE,  J. — ^There  is  always  great  difficulty  in  coming  to  a  conclusion  on  ex- 
pressions made  during  many  hours,  whether  at  the  time  a  declaration  is  made  the 
party  making  it  had  any  hope  that  he  or  she  might  recover.  The  principle  was  per- 
fecdy  clear,  that  no  declarations  were  admissible  unless  made  by  a  party  lying  under 
tiie  conviction  of  impending  dissolution,  and  without  the  least  hope  of  recovery.  In 
this  case  four  fieu;ts  present  themselves  for  my  consideration.  The  first  is,  the  manifest 
strong  sense  which  the  deceased  had  of  her  danger.  This,  however,  did  not  arise  from 
aoy  knowledge  of  her  complaint,  but  was  founded  on  her  sense  of  pain.  Such  a  sense 
of  danger  does  not  exclude  a  hope  that  medical  aid  may  afford  relief.  It  is  different 
6om  a  case  where  a  man  knows  that  he  has  been  shot  through  the  lungs  or  in  some 
other  vital  part,  and,  from  a  knowledge  of  the  nature  of  the  wound,  must  be  aware 
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that  he  could  not  live.  The  sense  of  danger,  by  the  deceased,  I  thmk,  was  not  of  a 
character  to  preclude  some  slight  expectation  that  she  might  recover ;  and,  therefore* 
on  this  ground  I  do  not  think  the  evidence  admissible.  The  second  fact  to  be  consi- 
dered is  her  anxiety  about  the  surgeon's  coming.  I  do  not  think  that  this  is  decisive 
one  way  or  the  other ;  for  although  it  does  certainly  rather  tend  to  the  conclusion  that 
some  hope  still  lived  in  her  mind,  still,  looking  at  it  in  connection  with  her  other  ex- 
pressions, I  cannot  but  think  that  Mr.  Moody's  solution  of  it  may  be  correct,  and  that 
it  resulted  from  an  expectation  that  the  medical  man  would  be  able  to  relieve  her  pain. 
The  third  fact  to  be  considered  is,  the  character  of  her  religious  expressions.  Religious 
expressions  are  very  often  made  use  of  by  pious  people  without  their  having  lost  all 
hope  of  recovery.  Men  often  call  their  friends  and  their  children  around  their  bed, 
under  the  apprehension  that  they  may  not  be  able  again  to  do  so  from  the  progress  of 
their  disorder,  and  still  cherish  a  lingering  hope  that  the  disorder  may  take  a  favour- 
able turn,  and  they  may  recover.  Still,  language  of  this  sort  is  evidence,  and  strong 
evidence,  of  the  feelings  and  views  of  the  party  by  whom  it  is  made  use  of,  and  may 
in  many  cases  be  almost  conclusive  evidence  of  the  abandonment  of  all  hope.  I  think 
it  assumes  that  character  in  this  case.  The  deceased's  expressions  to  her  sister  about 
going  to  glory  evidently  refer  to  her  belief  that  she  was  going  to  heaven ;  and  when 
she  repeated  those  lines, 

"  Oh  how  happy  I  shall  be, 
When  I  have  gained  the  yictory," 

she  plainly  refers  to  the  Scripture  account  of  death ;  and  shews  that  she  was  expecting 
death,  and  trusting  that  she  should  obtain  a  victory  by  having  its  sting  taken  away. 
This  evidence,  therefore,  weighs  strongly  in  favour  of  receiving  the  declarations  ten- 
dered. Then  there  is  the  fourth  fact — ^that  of  making  a  will.  Now,  in  ordinary  cases, 
the  mere  making  of  a  will  I  should  account  as  nothing,  because  any  prudent  man  who 
felt  himself  ill  would  make  a  will  on  the  mere  chance  that  the  illness  might  prove  fetal, 
though  he  himself  did  not  beheve  it  would.  But  in  this  case  there  is  not  only  the 
making  the  will,  but  the  expression  that  if  the  party  sent  for  did  not  quickly  come,  she 
should  be  gone  before  his  arrival.  I  think  these  facts  put  together  import  a  thorough 
conviction  on  the  part  of  the  deceased  that  she  had  given  up  all  hopes  of  life,  and  was 
expecting  almost  immediate  dissolution ;  and  being  of  this  opinion,  I  shall  admit  the 
declarations.  Verdict — Guilty. 


WESTERN  CIRCUIT. 

Cornwall  Summer  Assizes,  1843. 
(Before  Mr.  Justice  Colebidob.) 
The  Queen  v,  HoBNBBOOK.(a) 
Evidence —  Co^fetiion, 
A  comtahle  said  to  a  prisoner  in  his  custody,  "  You  are  apprehended  on  a  serious  charge,  taJte  care 
that  you  don*t  say  any  thing  to  if^ure  yourself:  but  if  you  can  say  any  thing  in  your  d^ence,  tee 
are  willing  to  hear  it,  and  to  send  to  any  person  to  assist  you," 
Held,  thai  the  word  "  defence*'  necessarily  conveyed  to  the  prisoner's  mind  thai  what  he  said  woutd 
be  to  his  benefit  i  and  that,  therefore,  the  statement  of  the  prisoner  was  inadmissible, 

THE  prisoner  was  indicted  for  robbery  on  the  highway. 
The  constable  of  Liskeard  proved  that  he  h^  gone  to  Launceston,  where  the 
prisoner  was  in  custody,  for  the  purpose  of  inquiring  into  the  affair  ;  when  he  arrived, 
the  prisoner  had  been  before  the  magistrates,  and  was  remanded.  Witness  told  pri- 
soner who  he  was,  and  the  purpose  of  his  coming ;  saying,  "  You  are  apprehended  on 
a  serious  charge,  take  care  that  you  don't  say  any  thing  to  injure  yourself ;  but  if  you 
can  say  any  thing  in  your  defence,  we  are  willing  to  hear  it,  and  to  send  to  any  person 
to  assist  you."     The  prisoner  thereupon  made  a  statement. 

(a)  Reported  by  E.W.  Cox,  Esq.,  BarrUter-at-law. 
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Moody t  for  the  prisoner,  objected  to  its  reception.  Declarations  and  confessions  of 
a  prisoner  are  excluded  when  made  through  some  inducement  of  hope  or  fear  held  out 
to  the  prisoner,  and  operating  on  his  mind  at  the  time  of  the  confession.  Drew's  case 
(8  C.  &  P.  140)  is  in  point.  There  the  magistrate's  clerk  told  the  prisoner  that  what 
he  said  would  be  taken  down  and  used /or  him  or  against  him  at  the  trial.  Mr.  Justice 
Coleridge  decided  that  the  statement  made  after  this  was  not  receivable  in  evidence, 
evidently  on  the  ground  that  the  language  used  by  the  magistrate's  clerk  had  induced 
1  Mse  hope  that  what  the  prisoner  should  say  might  benefit  him.  The  expressions  in 
the  present  case  were  of  the  same  character,  and  equally  calculated  to  induce  a  false 
hope  in  the  mind  of  the  prisoner. 

Kinglake,  contrk. 

CoLBRiDGB,  J. — Upon  reflection,  I  approve  of  my  decision  in  Drew's  case.  A  pri- 
soner is  not  to  be  entrapped  into  a  confession,  and  before  any  such  evidence  is  received 
it  must  be  seen  that  his  mind  is  entirely  free  from  every  false  hope  or  fear  that  would 
be  likely  to  operate  upon  his  mind,  and  induce  him  to  say  that  which  is  not  true.  That 
is  the  principle  upon  which  all  these  cases  are  decided.  Has  any  thing  been  said  to 
tiie  party  to  induce  him  to  state  that  which  is  not  true,  under  a  hope  that  he  shall 
thereby  benefit  himself  ?  If  there  has,  and  that  influence  is  not  removed  by  a  proper 
caution  and  explanation,  then  any  thing  said  under  its  influence  cannot  be  received. 
Now,  in  Drew's  case,  the  man  is  told  that  what  he  says  will  be  used  for  him.  Is  this 
not  raising  a  hope  that  if  he  told  his  story,  whether  true  or  felse,  it  might  benefit 
lum  ?  The  caution  that  comes  after — that  his  statement  will  be  used  against  him — does 
not  take  away  the  objection  created  by  the  promise  in  his  favour :  because  it  is  impos- 
sible to  say  that  the  caution  so  nullified  the  influence  of  the  promise  as  to  leave  his 
mind  in  an  unprejudiced  state  to  tell  only  the  truth.  Besides,  the  law  will  not  sanc- 
tion this  sort  of  balancing  between  one  influence  and  another.  The  prisoner's  mind 
must  be  left  entirely  free.  Approving  of  the  decision  relied  on  by  Mr.  Moody,  I  can 
have  no  doubt  about  this.  The  statement  of  the  constable,  though  not  exactly  the 
same  in  words,  is  precisely  the  same  in  effect ;  the  word  "  defence"  necessarily  con- 
veying to  the  prisoner's  mind  that  what  he  said  would  be  to  his  benefit.  I  think, 
therefore,  the  prisoner's  statement  must  be  excluded. 

Verdict — Not  guilty. 


WESTERN  CIRCUIT. 

Cornwall  Summer  Assizes,  1843. 

(Before  Mr.  Justice  Coleridge.) 

The  Queen  v.  RoBiNS.(a) 

Evidence— Rape. 

(h  an  indictment  for  rape,  the  prosecutrix  having  been  croes-examined  ae  to  particular  actt  of 
indecency,  which  she  denied,  the  prisoner  may  call  witnesses  to  prove  such  particular  acts  of 
indecency. 

THE  prisoner  was  indicted  for  violating  his  daughter,  aged  fourteen  years. 
The  prosecutrix,  on  her  cross-examination  by  prisoner's  counsel,  was  asked 
as  to  particular  acts  of  sexual  intercourse  with  persons  who  were  produced  to  her  ;  she 
denied  having  seen  them  before. 

Merewether,  for  the  prosecution,  proposed  to  put  these  witnesses  into  the  box  to  con- 
tradict the  prosecutrix,  by  proving  that  they  had  known  her  for  a  long  time,  and  that 
she  had  been  repeatedly  guilty  of  the  acts  of  indecency  which  she  denied.     » 

Greenwood,  for  the  prosecution,  objected  to  the  admission  of  this  evidence. 

Merewether  and  Cornish,  for  the  prisoner,  contended,  first,  that  the  indecency  on 
^  part  of  the  prosecutrix  was,  in  cases  of  rape,  a  fact  material  to  the  issue,  and 
Aerefore  that  evidence  was  admissible  on  the  part  of  the  prisoner  to  prove  this  fact ; 
ttd,  secondly,  that  witnesses  to  contradict  the  prosecutrix  might  be  called  for  the 
purpose  of  discrediting  her  testimony.  Cases  cited:  R.  v.  Hodgson  (R,  &  R.  211)  ; 
R.  T.  Martin  (6  C.  &  P.  562) ;  R.  v.  Barker  (3  C.  &  P.  589). 

(a)  ReportedbyE.W.  CoXy  Esq.,  Barrister-at-law. 
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GoLERiDGB,  J.  (after  consulting  Ebskins,  J.)  said  that  evidence  of  particular  acta 
of  indecency  by  the  prosecutrix  in  rape  is  material  to  the  issue,  for  it  is  a  £Bu:t  from 
which  the  jury  may  draw  conclusions  as  to  the  probabilities  of  her  story. 

Verdict—Not  ptilty. 

WESTERN  CIRCUIT. 

SoiCERSET  Summer  Assizes,  1843. 

(Before  Mr.  Justice  Coleridoe.) 

The  Queen  v.  LippiATT.(a) 

Munomer — Indieiment. 

Hdkimmt  for  aaauiHng  "  Sarah  Bath/'  tmth  intention.    It  woi  proved  that  proeeeutrix  wa»  ^. 

iized  **  Sarah  Anne  Bath." 
Hdd,  inn^Scient  to  npport  the  indictment,  although  proeecutrix  was  known  in  her  famUjf  by  the 

name  qf  *' Sanh"  onfy. 
r|li£E  prisoner  was  indicted  for  assaulting  "  Sarah  Bath/'  with  intent,  &c. 

I  On  the  production  of  the  certificate  of  baptism,  it  appeared  that  the  prosecutrix 
had  been  baptized  by  the  name  of  *'  Sarah  Anne  Bath."  The  mother  of  prosecutrix 
proved  that  she  was  known  in  the  fjemiily  by  the  name  of  "  Sarah"  only. 

Hodges,  for  the  prisoner,  objected  that  the  misnomer  vitiated  the  indictment.  The 
&ct  of  baptism  by  one  name  rebutted  the  presumption  arising  frt>m  her  being  com- 
monly called  by  another. 

T.  W,  Saunders,  for  the  prosecution,  argued  that  the  name  in  the  indictment  was 
such  as  the  prosecutrix  had  usually  gone  by  and  acknowledged,  and  that  such  a 
description  was  sufficient. 

CoLEEiDOE,  J. — This  is  clearly  a  misnomer;  the  indictment  cannot  be  supported. 
The  prisoner  must  be 

AcptUted. 

WESTERN  CIRCUIT. 

Somerset  Summer  Assizes,  1843. 

(Before  Mr.  Justice  Coleridoe.) 

The  Queen  v.  DERHAM.(a) 

Concealing  birth. 

To  nqtport  an  indictment  for  concealing  the  birth  qf  a  child,  it  is  neeetsary  to  prote  tome  act  of 

concealment  by  the  prisoner. 

fWlHE  prisoner  was  indicted  for  concealing  the  birth  of  her  child. 

I  Cox,  for  the  prosecution,  in  opening  the  case,  stated  that  the  evidence  would 
shew  that  the  prisoner  had  been  confined  in  a  privy,  where,  a  short  time  afterwards, 
the  child  was  found  lying  among  the  dirt. 

Coleridge,  J. — Can  you  shew  by  what  means  the  child  was  placed  there  ? 

Cox. — Only  by  the  statements  of  the  prisoner,  who  admitted  that  she  had  been  con- 
fined there ;  but  added,  that  it  occurred  while  she  was  sitting  over  the  seat. 

Coleridoe,  J. — ^How  will  this  support  the  indictment  ? 

Cox. — ^I  submit  to  your  lordship  that  leaving  the  child  in  the  dirt  of  the  privy,  and 
afterwards  denying  the  birth,  is  a  concealment  within  the  statute. 

Coleridge,  J. — The  language  of  the  statute  is  explicit;  "by  secret  burying  or 
otherwise  disposing  of"  the  dead  body.  This  clearly  contemplates  an  act  of  burying 
or  disposing  to  be  done  by  the  prisoner.     Can  you  shew  some  such  act  done  ? 

The  evidence  for  the  prosecution  being  insufficient  to  do  this,  the  learned  judge 
directed  an  Acquittal, 

Baker,  attorney  for  the  prosecution. 

The  prisoner  was  undefended. 

(a)  Reported  by  E.  W.  CoX|  £iq.,  Barrister-at-law. 
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Thursday,  February  8. 

(Before  Mr.  Justice  Colsridoe  and  Mr.  Justice  Crxsswbll.) 

Thb  Queen  v.  Todd  and  TRU8SLBB.(a) 

Forgery — Evideuce. 

Pbrgmg  a»otker*»  tignature  to  a  money  irutrument  establishet  an  intent  to  d^aud  wkiek  coaiioI  I« 
rebutted  by  proqf  of  what  the  intention  really  was, 

rIS  was  an  indictment  against  one  of  the  prisoners  for  forging  and  uttering,  and 
the  other  for  aiding  and  assisting  in  forging  and  uttering*  a  declaration  and 
receipt,  with  intent  to  defraud  the  Marylebone  Savings  Bank. 

It  haying  been  proved  that  the  prisoner,  Todd,  had  been  previously  authorized  by 
her  sister,  before  her  death,  to  pay  in  and  draw  out  money  jointly  belonging  to  them 
from  the  savings  bank,  that  a  large  part  belonged  at  the  time  to  the  prisoner,  and  that 
tiiere  was  every  reasonable  supposition  that  the  prisoner  intended  to  deal  fairly  towards 
tiie  son  of  her  deceased  sister, 

Wilkins  submitted  that  the  intent  to  defraud  had  not  been  proved,  and  that  such 
intent  was  essential  to  the  offence. 

Coleridge,  J.  (having  consulted  Crssswbll,  J.) — If  a  person  forge  another  person's 
Dtme,  and  utter  any  bill,  note,  or  other  instrument  with  such  signature,  knowing  it 
not  to  be  the  signature  of  the  person  whose  signature  he  represents  it  to  be,  but 
inteuding  it  to  be  taken  to  be  such  by  the  party  to  whom  it  is  given,  the  inference,  as 
well  in  point  of  fj&ct  as  of  law,  is  strong  enough  to  establish  the  intent  to  defraud ;  and 
the  party  so  acting  becomes  responsible  for  the  legal  consequences  of  his  act,  whatever 
may  have  been  his  motives.  The  natural  as  well  as  legal  consequence  is,  that  money 
is  obtained  for  which  the  party  obtaining  it  professes  to  give,  but  cannot  give,  a 
discharge  to  the  party  giving  up  the  money  on  the  faith  of  it.  Supposing  a  person  in 
temporary  distress  puts  another's  name  to  a  bill,  intending  to  t»ke  it  up  when  it 
becomes  due,  but  cannot  perform  it,  the  consequence  is,  that  he  has  put  another  under 
^  legal  liability  of  his  own  act,  supposing  the  signature  to  pass  for  genuine. 

Guilty. 

Chrkfim^  for  the  jnosecution. 

WmdM  and  Huddleston,  for  the  prisoner. 


NORTHERN  CIRCUIT. 

Durham  Spring  Assizes,  1844. 

Durham,  April  3. 

(Before  Mr.  Baron  Rolfb.) 

The  Queen  v.  Collins. (6) 

Forgery, 

Putting  a  seal  to  a  genuine  signature  to  a  document  which  is  invalid  without  a  seal  is  a  forgery, 

r[)ICTMENT  for  forging  two  deeds  or  instruments  purporting  to  be  the  lease  and 
release  of  Robert  Hastings. 
It  appeared  that  Hastings,  who  could  neither  read  nor  write,  took  an  active  part  in 
politics,  and  had  been  induced  by  Collins  to  put  his  mark  to  the  deeds  in  question 
uder  the  supposition  that  they  were  requisitions  to  a  certain  party  to  come  forward  as 

(a)  Reported  by  A.  Pulling,  Esq.,  Barrister-at-law. 
(6)  Reportedbj  J.A.  Foot,  Esq.,  Barrister-at-law. 
▼OL,  I.  D 
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a  candidate  for  one  of  the  diTisions  of  the  county  of  Durham.  After  Collins  had 
obtained  tiie  marks,  he  took  the  deeds  away,  and  subsequently  got  two  persons,  who 
had  been  present  at  the  time  of  Hastings  puttbig  his  mark,  to  witness  the  execution,  he 
in  the  meantime  having  affixed  seals  to  tiie  deeds  opposite  Hastings'  mark.  Upon 
proof  of  these  facts, 

TVsipfe  objected  that  no  case  of  forgery  had  been  made  out,  as  it  appeared  by  the 
eridence  that  tiie  signature  was  tiie  genuine  signature  of  Mr.  Hastings. 

Rolfs,  B.,  overniled  tiie  objection,  and  refused  to  reserve  tiie  point,  on  the  ground 
that  the  putting  of  a  seal  to  a  document  which  was  invalid  witiiout  a  seal  was 
undoubtedly  a  forgery. 

Verdict— Guilty. 

GroMffer  and  Rohkuon,  for  tiie  prosecution. 

Tnnpie  and  Otter,  for  tiie  prisoner. 

Note.— So  also  it  is  laid  down  in  3  Inst.  171  ;  Hawk.  P.  C.  c  70,  s.  a,  that  where  one  inding  anotter't 
name  at  the  bottcm  of  a  letter,  at  a  considerable  distance  from  the  other  writing,  eaaaes  the  letter  to  be  eat 
off  and  a  general  rdeaae  to  be  written  abovo  the  name,  and  then  takes  off  the  seal,  and  iaes  it  vnder  the 
release,  this  is  fdrgcrj. 


OXFORD  CIRCUIT. 

Gloucbstbrshirb  Summer  Assizes,  1843. 

Ghmcester,  July  20. 

(Before  Mr.  Justice  Maulx.) 

Ths  Qubsk  v.  STaAirGB.(a) 


T%e word  deer,  imtkel  ^S  Gto,  4,  c.  29,  «.  25,  imehidet mU m§m,  tmd ioik  sejret ;  thertfvre, mm  im- 
HetrnmU  tauter  tkit  HmtmU  Jbr  tttaUmf  deer  ie  nfforied  iy  ewidemee  thai  tie  nimel  mUefed  la 
mttK  #eflt  jfeCni  tras  Cynim. 

fTTHE  prisoner  was  indicted  under  the  7  &  8  Greo.  4,  c.  29,  s.  26,  for  stealing  a  deer. 
1       and  it  appeared  by  the  eridence  that  he  had  been  seen  carrying  away  anda-  his 
arm  afown. 

FT.  /f.  Cooke,  for  the  prisoner,  objected  that  this  eridence  did  not  support  the 
indictment,  and  relied  on  the  case  of  Reg.  v.  Mansfieid  (1  Carr.  &  Marsh,  140). 

Mauls,  J. — I  am  inclined  to  think  tiiat  tiie  word  deer  in  tiie  statute  includes  all 
ages  and  all  sexes,  otherwise  it  would  be  necessary  to  have  reoourae  to  tiie  nomencla- 
ture of  the  chase,  and  to  use  the  rarious  appellations  it  contains  for  deer  of  difierent 
descriptions,  whidi  would  be  extremely  incouTenient.  I  consider  that  the  word  deer 
in  the  statute  is  used  in  its  largest  and  most  general  sense. 

Ver^et—Gwalty. 

G.  K.  Riekmrds,  for  tiie  prosecutioa. 

IT.  H.  Cooke,  for  tiie  prisoner. 

Attorneys,  Bemiom  and  Botmer. 

(«)  RrpofteibyJ.LAXK,  Esq.,  Bmistcrwat-lnr. 
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OXFORD  CIRCUIT. 

Staffobd8hirb  Summer  Assizes,  1843. 

Stafford^  August  9. 

(Before  Mr.  Justice  Maulb.) 

The  Quebn  v.  Moore  and  ANOTBER.(a) 

Evidence. 

When  two  prutmere  are  jointly  indicted,  the  wife  of  one  qfthem  is  a  consent  untneesfor  the  other. 

npHE  prisoners  were  jointly  indicted  for  a  burglary ;  their  counsel  proposed  to  call 

p       the  wife  of  one  of  them  to  prove  an  alibi  for  the  other. 

Meteyard,  for  the  prosecution,  objected  to  her  being  examined.  He  relied  on  the 
case  of  R.  v.  Smith  (1  Moo.  C.  C.  2S9),  in  which  all  the  judges  had  held  that  a  wife 
could  not  be  a  witness  agunst  any  person  indicted  jointly  with  her  husband,  and  con- 
tended that  in  principle  that  and  the  present  case  were  identical. 

Maule,  J.— Of  course  the  witness  cannot  be  examined  for  her  husband,  but  for  the 
other  prisoner  she  certainly  may. 
Meteyard,  for  the  prosecution. 
Yardley,  for  the  prisoner. 
Attorneys,  Bennett  and  Skinner,  and  WhdUey. 


CENTRAL  CRIMINAL  COURT. 

(Before  Mr.  Justice  Pattbson  and  Mr.  Baron  Gurnet.) 

The  Queen  v,  Johnson  and  Allpoet.(6) 

Larceny — Indictment — Evidence. 

In  an  indictment  for  larceny  the  property  woe  laid  in  one  count  a$  the  pr*  jo^yA^ofaieoman  whose 
Ameband  woe  tran^ted,  and  in  another  in  the  Q»een.  Held,  in  order  ^ ^J^  the  indictment, 
that  the  record  of  the  conmctum  of  the  huaband  must  be  produced  ^  ^  <  a*  |2a/  fo  ghew  that  he 
was  convicted  of  felony  and  not  of  misdemeanor.  * 

INDICTMENT  for  larceny  of  goods,  the  property  of  a    ^^^^^  ^^lo^^  husband  was 
transported.  One  count  laid  the  property  in  the  wife.^  '^^  ^  ^^^^  -^  ^^  Q^ecn. 
No  other  eyidence  than  that  of  the  prosecutrix.  / 

B.  C.  Robinson  objected,  that  the  wife  by  admitting  ^  coverture  had  pututhe  prose- 
cution  out  of  court,  and  had  rendered  the  product  ^  rf  the  record  of  the.husband's 
conviction  indispensable  to  sustain  the  aUegation  of  j^^  property  being  in  hei  or  in  the 
Crown.  That  even  if  the  woman  was  competent  to  prove  tiie  mere  feet  of  teinsporta- 
tion,  the  record  was  necessary  to  shew  whethr  i-  j^  ^^  ^^^  ^^  ^^  misdemeanor, 
since  in  the  latter  case  there  would  be  no  forf  ^tune  of  the  property-  and  it  might  still 
be  laid  in  the  convict.  «-    r-     j 

Guilty.     Foht  reserved. 

Judgment  was  subsequently  arrested,  on  the  ground  above  statetf  ^ii»dy,  that  the 
record  of  the  conviction  should  havQ  been  produced  at  the  trial.         '' 


[aS  ^P^^^^f^^^IfANB,  Esq.,  Barrirtcr-at-law. 

[*)  Reported  bfB.  C.  Robinson,  Esq.,  Barriater-at-law. 
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NORFOLK  CIRCUIT. 

Suffolk  Summer  Assizes,  1844. 
Ipswich,  July  24. 
(Before  Mr.  Baron  Aldbrsok.) 
Thk  Qubkn  v.  Davt  and  Fkakbb.  (a) 

8etimffjbr9  to  a  iingie  detached  tree  U  not  arson  within  7  4*  ^  ^m*  ^i  c,  30,  «.  17.(6) 

THIS  iDdictment  charged  that  the  prisoner  had  set  fire  to  certidn  wood,  to  wit»  to 
20  yards  square  of  wood,  situate  and  growing,  &c.,  and  was  intended  to  he 
framed  in  accordance  with  7  &  8  Qeo,  4,  c.  30,  s.  17,  the  words  of  which  are,  "  set 
fire  to  any  part  of  a  wood,"  &c. 

Gurdon,  for  the  prosecution,  had  opened  tiie  case,  when 

Alobrson,  B.  suggested  that  the  indictment  did  not  charge  any  offence,  and,  after 
consulting  with  Williams,  J.  said  : — It  was  no  offence  to  set  fire  to  a  single  detached 
tree  ;  this  indictment  was  so  framed  that  proof  of  the  prisoner's  having  set  fire  to  a 
single  detached  tree  would  sustain  it  in  point  of  fact,  which,  however,  was  not  within 
the  words  of  the  statute ;  and  as  he  should  he  obliged  to  arrest  the  judgment  if  the 
prisoner  was  convicted,  it  was  no  use  to  go  on  with  the  case.  He  therefore  directed 
the  counsel  for  the  prosecution  to  adduce  no  evidence,  and  left  it  open  to  him  to  have 
another  indictment  framed. 

The  prisoners  were  accordingly  acquitted. 

Gurdon,  for  the  prosecution. 

The  prisoners  were  undefended. 


NORFOLK  CIRCUIT. 

Suffolk  Summsb  Assizes^  1844. 

Ipswich,  July  25. 

(Before  Mr.  Baron  Alobbsok.) 

ThB   QuBBK  V,   HAMMOKD.(a) 


Semhle—A  buUdin^  halt  ori^maUyfor  a  wtahie dooe not  eeaee  io  hemHMo,  ikom§h  h^rme  kmoo tmi 
been  kept  m  ii/ir  three  years,  ^  nothing  has  been  done  m  the  meaniimo  to  skew  m  mieniwm  ^ 
neoer  en^hymg  iifir  thai  purpose  again. 

An  '*  ohI-Amim"  means  ooatething  annexed  to  an  m-AotiM. 

THE  indictment  was  firamed  on  7  Wm.  4  &  1  Vict  c.  89,  a.  3.  (c) 
The  first  count  charged  that  the  prisoner  had  set  fire  to  a  "  stabile." 
The  second,  that  he  had  set  fire  to  an  "  outhouse." 

The  evidence  was,  that  the  "  stable  "  was  part  of  a  detached  building  that  stood  in 
a  field,  and  originally  consisted  of  "  a  stable  and  cow-house."  They  were  both  under 
one  roof,  divid^  firom  one  another  by  a  partition  that  ran  up  to  the  slant  of  the  roof. 
The  "  stable "  had  originally  been  provuied  witii  a  rack  and  manger,  but  not  with 
stalls.    There  still  was  a  door  to  it.    About  three  years  ago  the  pioaeonlor  used  to 

(«)  Reported  by  H.  Mulls,  E«i.,  Butister-at-  hdag  cootkted  tlwwnf,  iiViB  beB«hiB,it  Uie  diaere. 

law.  tioB  of  tbeOoBit,  to  tetMBsported  beyond  tteaeM 

(b)  By  7  &  8  Geo.  4,  e.  SO,  a.  17,  it  iaeiuieted,—  for  the  term  of  tevcn  years,  or  to  be  imprisoBed 

**llfcatifaByperaoo8haUimlairfBllyaadiiiaIkkmaly  for  aaytenn  not  exoeedfaif  two  yean;  and,  if  « 

aetire  to  any  crop  of  eoni,4rain,  or  pnbe,  whether  male,  to  be  once,  twiee,   or  tbriee,  pabKcly  or 

or  eat  down,  or  to  «ay  part  ^  a  wood,  privatdy  whipped  (if  the  Oont  dmil  so  think  it). 


eifpice,  er  plaoiaHsm  ff  trees,  or  to  aay  h<ath,  gorae,     in  addition  to  such  impriaonment. 

ftm,  orin,  whtrcaaaiU  the  saaM  may  be  grow-         (c)  Stat.  7  Wm.  4  &  1  Viet.  c.  89,  a.  S,  cnnets, 

ttb  avyiwbh  iiifcaifc  ihifl  berriltyof  faony,aad     "IlMtwhoaoewaha  udawfUly  and  BaUovaly 
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keq>  young  horses  in  the  field,  and  drive  them  into  the  "  stable  "  at  night.  Since  that 
time  the  "  stable  "  was  used  to  put  hay  or  straw  in.  Last  spring,  two  calves  had 
been  kept  there  to  fatten,  and  the  rack  had  then  been  removed.  Under  these  circum- 
itances  Rouse  submitted  that  the  so-called  "  stable  "  did  not  answer  the  description ; 
and  was  about  to  address  himself  as  to  whether  it  was  an  outhouse  within  the  mean- 
ing of  the  statute,  but 

Aldkrsox,  B.,  who  had  before  stopped  some  questions  as  to  the  distance  of  the 
" stable "  from  the  prosecutor's  premises,  saying,  "It  is  not  joined  to  the  other 
buildings,  so  it  is  not  an  outhouse  according  to  the  last  decision — it  is  of  no  use  to 
inquire  the  distance  " — said,  "  An  outhouse  means  something  annexed  to  an  m-house ; 
this  is  no  outhouse ; "  and  whether  it  was  a  stable  was  a  question  for  the  jury. 

As  to  this  point  the  learned  judge,  in  his  summing  up,  said,  it  was  built  to  put 
borscs  in.  If  it  ever  was  a  stable,  it  is  a  stable  now  (a).  The  rack  was  not  taken 
•way  with  the  intention  of  never  replacing  it.  The  question  is,  if  it  be  what  the 
jury,  as  a  matter  of  plain  understanding  and  common  sense,  understand  to  be  a  stable. 
And  one  of  the  points  left  to  the  jury  was,  that  unless  they  found  the  so-called 
"  stable  "  to  be  a  stable,  they  must  acquit  the  prisoner. 

The  jury  found  a  verdict  of  ChaUy, 

O'Mailey,  for  the  prosecution. 

R(m$e,  for  the  prisoner. 


CENTRAL  CRIMINAL  COURT. 

Tuesday,  April  9,  1844. 
The  Quebk  v,  Lawrbkci.  (d) 
Prmeiiee. 
7b  whom  the  depoiiiions  shall  be  given  when  they  are  handed  down  by  the  Omrt, 

rIS  case  being  called  on,  and  it  appearing  that  the  prisoner  was  undefended  by 
counsel,  the  Common  Seijeant  ordered  the  depositions  to  be  given  to  a  gentle- 
man  of  the  bar,  and  in  accordance  with  the  practice  in  this  Court,  they  were  handed 
to  the  senior  barrister  present — Mr.  Clarkson.  He  thereupon  said  he  thought  it  right 
to  mention,  that  on  the  last  circuit,  the  judges  had  made  it  a  practice  to  direct  the 
depositions  to  be  handed  to  the  junior  counsel  in  court. 

Payne  observed,  that  in  this  Court  the  custom  had  always  been  to  give  them  to  the 
senior. 

The  Common  Serjeant  said,  he  should  be  sorry  to  act  in  any  way  against  a  rule 
te  the  judges  had  laid  down,  but  he  thought  a  great  distinction  should  be  drawn 
between  the  practice  here  and  that  on  circuit,  with  regard  to  the  matter  in  question. 
Hie  object  of  the  Court  was,  of  course,  to  obtain  assistance  ;  and  on  the  circuit,  every 
gentleman  was  known,  and  there  was  some  kind  of  assurance  that  those  to  whom  the 
depositions  were  handed  would  be  capable  of  conducting  the  case ;  but  in  this  Court, 
erery  barrister  is  at  hberty  to  practise,  and  it  might  be  that  a  gentleman  who  had 
been  called  only  the  day  before,  and  who  was,  of  course,  from  want  of  experience, 
inoompetent  to  do  the  case  justice,  might  become  entitled  to  conduct  it,  and  the 
administration  of  justice,  insteEul  of  being  advanced,  would  be  thereby  in  all  likelihood 
iaqieded. 

■t  lie  to  any  dmrch  or  chapel,  or  to  any  chapel  defraud  any  perton,  shall  be  goUty  of  fUony,  and 

iir  the  rcKgioaa  worship  of  persons  dissenting^  from  being  convicted  thereof,  shall  be  liable,  at  the  discre- 

Ik  Uailed  Chvrch  of  England  or  Ireland,  or  shall  tion  of  the  Conrt,  to  be  tranmorted  beyond  the  seaa 

mhnhSkf  or  maBeously  set  fire  to  any  faonse,  stable,  for  the  term  of  the  natural  life  of  snch  offenders,  or 

ctadi4Mmae,  outhouse,  warehouse,   office,   shop,  for  any  term  not  less  than  fifteen  Tears,  or  to  be  im- 

aiB,  Malt-house,  hop  oast,  barn  or  granary,  or  to  prisoned  for  any  term  not  ezceedfaiff  three  vears." 

Hf  bvDdfag  or  erection  used  in  carrying  on  any  (a)  Nothing  bad  been  done  to  deprive  it  of  that 

Me  or  Bwaufarture,  or  any  branch  thereof,  whether  character. — RBPOaTxm. 

Us  SMC  or  any  of  them  respectively  shall  then  be  (6)  Reported  by  B.  C.  Robinson,  Esq.,  Banii* 

Ik  the  posaeision  of  the  offender,  or  in  the  possession  ter-at-law. 
if  ay  other  person,  with  intent  thereby  to  injure  or 
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CENTRAL  CRIMINAL  COURT. 

Thursday,  April  11,  1844. 

(Before  Mr.  Baron  Gurnet*  Mr.  Justice  Williams,  and  Mr.  Justice  Maulb.) 

Thb  Queen  v.  Susannah  Richards,  Barber,  Fletcher,  and  DoRBT.(a) 

PraeHet — Evidence — Forgery^  Couneel, 

The  Court  hai  not  authority,  without  the  content  of  the  proeeeution,  to  permit  a  eeparate  trial  ti 
prieonere  Jointly  indicted. 

Public  documents  once  in  the  hande  qf  the  Court  unll  be  detained  until  thepurpoeejor  which  ihei 
are  produced  is  fully  answered. 

Quaere,  whsiher  a  certificate  is  admissible  in  evidence  purporting  to  be  granted  by  a  minister  and  thre 
elders,  on  the  removal  of  a  person  deceased  from  one  congregation  to  another,  the  minister  havini 
been  dead  fifty  years,  and  the  sessions-clerk,  who  produced  a  book  containing  the  minutes  of  tJu 
kirk  seesion  in  the  minister*s  handwriting,  was  not  acquainted  with  the  said  minister's  hand' 
writing,  but  comparing  it  with  minutes  m  the  book,  could  swear  to  the  identity. 

Forgery  will  lie  for  one  signature  only  to  a  Joint  and  several  bond,  though  the  other  signatures  bi 
genuine. 

The  proper  practice  is  for  counsel  to  address  the  Jury  in  the  order  in  which  the  prisoners  for  wAmp 
they  appear  tare  respectively  placed  upon  the  record. 

Where  prisoners  Jointly  indicted  are  drfended  by  separate  counsel,  each  must  address  the  Jury  brfon 
witnesses  are  called  for  the  defence  by  either  prisoner, 

THE  prisoners  were  indicted  for  forging,  on  the  dlst  July,  1840.  a  certain  bond 
purporting  to  be  an  administration  bond  of  Eliz.  Steward,  spinster,  with  intem 
to  defraud  the  Archbishop  of  Canterbury,  the  Governor  and  Company  of  the  Bank  o: 
England,  and  Charles  Shaw  Lefevre  and  others.  Commissioners  for  the  Reduction  ol 
the  National  Debt.  The  indictment  was  framed  on  the  1st  Wm.  4,  c.  66,  sec.  10,  anc 
contained  twelve  counts. 

The  Ist  count  charged  that  Susanna  Richards  forged  an  administration  bond  witl 
intent  to  defraud  the  Archbishop  of  Canterbury,  and  charged  Barber,  Fletcher,  anc 
Dorey,  as  accessaries  before  the  fact,  with  inciting  the  said  Susanna  Richards  tc 
commit  the  felony  in  that  count  mentioned. 

The  2nd  count  was  similar  to  the  1st,  only  char^g  the  intent  to  have  been  U 
defraud  the  Governor  and  Company  of  the  Bank  of  England. 

The  3rd  count  was  similar  to  the  1st,  but  charging  the  intent  to  be  to  defrau< 
Charles  Shaw  Lefevre  and  others.  Commissioners,  &c. 

In  each  of  these  counts  a  facsimile  of  the  administration  bond  was  set  forth. 

The  4th.  5th,  and  6th  counts  were  similar  to  the  three  first,  except  that  the  forget 
administration  bond  was  not  set  out. 

The  7th  count  charged,  that  an  unknown  person  forged  an  administration  bond 
with  intent  to  defraud  the  Archbishop  of  Canterbury,  and  charged  Barber,  Fletcher 
and  Georgiana  Dorey,  as  accessaries  before  the  fact. 

The  8th  count  was  the  same,  except  that  the  intent  was  laid  to  defraud  the  Governor 
and  Company  of  the  Bank  of  England. 

The  9  th  the  same,  except  that  the  intent  was  to  defraud  Charles  Shaw  Lefevre,  &c 
In  these  three  counts,  a  facsimile  copy  of  the  bond  was  also  set  out. 

The  10th.  11th.  and  r2th  counts  were  similar  to  the  7th,  8th,  and  9th.  except  tha 
the  administration  bond  was  not  set  out. 

Wllkins,  prior  to  the  jury  being  charged,  moved  on  the  part  of  the  prisoner  Barbei 
that  he  might  be  tried  separately  from  the  other  prisoners.  He  did  so  on  an  affidavi 
by  Barber's  solicitor,  that  it  was  impossible  otherwise  that  justice  could  be  done  him 
The  other  defendants  had  made  statements  which  went  fwr  to  exculpate  his  client  fron 
any  further  share  in  the  transactions  imputed  to  them  than  any  professional  mai 
might  be  called  upon  to  take ;  and  it  was  therefore  a  most  important  object  with  fail 
to  be  enabled  to  put  them  into  the  witness-box,  and  thus  obtain  the  benefit  of  testi 

(«)  Reported  by  B.  C.  Robinson,  Esq.,  Bairistcr-at-law. 
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mony  which  would  otherwise  be  lost  to  him.     He  quoted  the  case  of  R,  v.  Sealey, 

tried  a  day  or  two  before,  on  the  Western  Circuit,  on  which  two  persons  accused  of 

murder  had  been  separately  tried. 
GuRNBY,  B. — ^There,  there  was  consent  on  the  part  of  the  prosecution.    In  Hardy's 

case  there  were  separate  trials,  but  it  was  because  the  prisoners  severed  in  their 

challenges. 
Parry  (also  for  the  prisoner  Barber)  referred  to  a  case  of  R,  v.  WUliams  (8  C.  &  P. 

434)  ;  there,  there  were  joint  indictments  and  separate  trials ;  whether  they  severed  or 

not  in  their  challenges  was  not  stated,  but  from  the  report  it  might  be  inferred  they  did  not. 
Gu&NEY,  B. — We  have  no  authority  whatever  to  grant  this  application  without  the 

consent  of  the  prosecution.     I  have  known  many  attempts  made  to  procure  separate 

trials,  on  the  ground  of  advantage  to  one  or  other  of  the  prisoners,  but  they  have 

never  been  successful. 

The  mode  in  which  the  alleged  fraud  was  perpetrated,  was  by  procuring  Susanna 
Richards,  the  person  mentioned  in  the  indictment,  to  pass  for  ^e  sister  of  John 
Stewart,  who  had  died  in  the  year  1827,  leaving  property  in  the  funds,  which,  in 
ddault  of  claimants,  had  been  since  transferred  to  the  sinking  fund.  She  had,  in  July, 
1840,  taken  out  letters  of  administration  as  next  of  kin  to  the  said  John  Stewai;^,  and 
had,  together  with  a  person  named  Griffin  and  another  named  Gregory,  signed  the 
administration  bond  in  the  name  of  Ehzabeth  Stewart.  On  presenting  the  letters  of 
administration  at  the  Bank,  and  on  going  through  the  necessary  forms,  the  stock  was 
transferred  into  her  name,  and  shortly  afterwards  sold  out,  she  and  the  prisoner  Barber 
receiving  the  proceeds.  Evidence  was  given  to  shew  that  the  person  calling  herself 
Elizabedi  Stewart  was  Susanna  Richards,  and  that  she  was  the  mother  of  Georgiana 
Dorey,  the  prisoner  ;  that  at  the  time  the  bond  was  signed,  Fletcher  and  Barber  were 
with  her  at  the  proctor's ;  that  Barber  had  accompanied  her  to  the  Bank  to  obtain 
the  transfer  of  the  stock ;  that  he  had  there  identified  her  as  Elizabeth  Stewart ;  and 
that  Mrs.  Dorey,  then  Miss  Richards,  had  procured  Griffin  to  sign  the  administra- 
tion bond. 

A  great  mass  of  evidence  was  given  to  shew  that  the  prisoners  were  acting  in 
concert  throughout  the  whole  transaction. 

Friday^  April  12. 

The  trial  having  been  adjourned  to  this  day, 

TThe  Attorney 'Gtneral  (with  whom  were  Ciarkson,  Sir  John  Bayley,  and  Bodkin) 
observed,  at  the  opening  of  the  court,  that  certain  public  documents,  which  were 
necessary  for  carrying  on  the  proceedings,  were  left  the  night  before  in  the  custody  of 
an  officer  of  the  court,  but  they  had  been  demanded  of  him  by  the  person  who  had 
produced  them,  and  who  was  entitled  to  their  general  possession,  and  they  had  been 
{iven  up  to  him.  His  opinion  was,  that  when  once  documents  were  in  the  hands  of 
Uie  Court,  their  lordships  had  the  right  to  detun  them  until  the  purpose  for  which 
diey  bad  been  produced  was  fully  answered,  and  he  wished  to  have  the  Court's  sanc- 
tion for  the  statement. 

OuBKBT,  B.— It  undoubtedly  is  so,  and  no  one  has  a  right  to  make  a  demand  of  the 
pq)er8  in  question ;  they  must  be  immediately  forthcoming. 

It  became  necessary,  in  the  course  of  the  ^ial,  to  prove  that  John  Stewart,  the  de- 
ceased, had  been  many  years  ago  domiciled  in  Scotland,  and  a  certificate  was  produced, 
purporting  to  be  granted  to  the  sdd  Stewart  on  his  removing  from  one  congregation  to 
another.  It  was  signed  by  the  minister  and  three  of  the  elders  of  the  congregation, 
and  was  found  after  his  death,  among  certain  other  papers,  which  bore  this  endorse- 
ment— 

"  My  own  private  affairs.— John  Stewart." 

The  witness,  however,  who  was  called  to  prove  such  finding,  could  only  state  that 
&  day  after  the  death  (at  which  he  was  not  present),  the  papers  were  delivered  to  him 
hj  another  person,  as  those  of  the  deceased. 

To  prove  that  the  parties  who  had  signed  the  certificate  were  the  minister  and  elders 
at  the  time  it  bore  date,  the  sessions-clerk  of  the  Canongate,  Edinburgh,  was  called, 
and  produced  a  book  containing  the  minutes  of  the  kirk  session.    The  minister  had 
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been  dead  fifty  yean  :  he,  the  witness,  did  not  know  his  handwriting,  hot  the  minates 
at  that  time  were  signed  by  him  in  accordance  with  the  usual  practice.  Since  he  had 
heard  of  these  transactions,  he  had  examined  the  handwriting.  On  looking  at  the  cer- 
tificate, he  said  he  could  not  swear  to  the  minister's  signature  by  itself,  but  taking  the 
certificate  and  the  minutes  together,  he  thought  he  coidd. 

The  Attorney 'General  tlien  proposed  to  adk  the  witness  whether  the  signature  to  the 
certiBcate  was  that  of  the  minister. 

Greaves  (with  whom  was  Ballantine,  for  Fletcher)  objected  to  the  question.  Tlie 
witness  had  confessed  that  but  for  the  entries  in  the  book  he  knew  nodiing  oi  ^e 
minister's  handwriting ;  and  even  as  to  them,  he  admitted  that  he  had  only  examined 
tiiem  since  these  proceedings  commenced,  and  therefore  for  the  purposes  of  this  tnal. 

The  Attamey-General. — 1  did  not  use  the  book  as  evidence  of  itself.  It  was  only  for 
the  purpose  of  refreshing  the  witness's  memory ;  but  if  I  had  done  so,  it  might  have 
been  used  in  the  same  way  as  a  book  might  be  used  to  shew  who  was  churchwarden  at 
a  particular  time,  or  who  was  the  steward  of  a  particular  manor«  or  who  might  have 
b^en  derk  to  either  of  your  lordships  at  a  given  period. 

C^rravct.— -1  object  to  the  reception  of  the  book,  that  it  is  not  such  a  public  document 
as  proves  itself;  and  as  to  its  being  used  for  the  purpose  of  refreshing  a  witness'! 
memoty,  it  is  clear  that  this  can  only  be  done  where  the  witness  has  a  personal  know- 
ledge df  the  transaction  to  which  the  entry  relates. 

The  Attorney- General. — I  moreover  contend,  that  I  have  a  right  to  read  the  certifi- 
cate without  proving  the  handwriting,  it  being  more  than  fifty  years  old,  and  coming 
from  the  proper  custody. 

Greaves. — ^And  I  contend  that  there  is  no  proof  of  its  coming  from  the  proper  custody, 
or  of  its  having  been  in  the  possession  of  Stewart  at  the  time  of  his  death.  The 
witness  who  gives  evidence  on  that  subject  can  only  say,  that  the  day  after  the  death,  it 
reached  his  hands  through  the  medium  of  another  person. 

GuaKBT,  B.  (after  consulting  with  Williams,  J.,  and  Maule,  J.),  said, — We  think 
the  matter  far  too  doubtful  to  justify  us  in  admitting  the  document,  especially  in  a 
criminal  case,  where  there  can  be  no  new  trial. 

The  case  for  the  prosecution  being  closed. 

Greaves  submitted  that  the  case,  even  as  the  witnesses  for  the  prosecution  had 
proved  it,  was  not  one  of  forgery.  This  indictment  was  upon  the  10th  sect,  of  1  Wm. 
4,  c.  66 ;  and  the  statute  in  speaking  of  forgery,  or  uttering  forged  bonds  or  instru- 
ments, appeared  to  assume  that  the  whole  instrument  must  be  forged  before  an  indict- 
ment could  be  sustained.  Now  here  they  have  proved  an  instrument  which  is  a  correct 
instrument  as  feur  as  two  of  the  signatures  are  concerned ;  it  is  merely  the  signature  of 
Stewart  that  is  proved  to  be  forged.  It  is  impossible,  therefore,  to  say  that  the  bond 
itself  is  forged,  and  in  every  count  of  this  indictment  either  the  forging  or  uttering  a 
bond  is  alleged.  The  bond  is  joint  and  several,  and  against  the  two  other  parties,  it 
is,  to  all  intents  and  purposes,  a  valid  instrument.  There  is  no  case  upon  the  subjee^ 
for  in  all  those  I  have  been  able  to  find  there  has  been  some  insertion  or  some  altera- 
tion which  vitiates  the  deed  altogether.  Secondly,  the  intent  in  forgery  should  be  the 
natural  and  legal  consequence  of  the  act  done.  (R.  v.  Hill,  2  Moo.  C.  C.  30.)  Now* 
here  the  injury  aUeged  is  too  remote,  there  being  no  necessary  consequence  that  be» 
cause  the  bond  is  forged,  therefore  the  bank  is  defrauded. 

Baihmtme  (on  the  same  side)  submitted  that  the  way  in  which  the  case  should  be 
tested  was  to  see  whether  the  bond  had  a  difierent  operation  before  and  after  the  signa^ 
tmre  was  attached ;  and  it  was  quite  dear  that  it  had  not. 

GuRNBT,  B. — You  have  admitted  that  the  bond  is  joint  and  several.  Surely,  then, 
as  far  as  Stewart  is  concerned,  it  is  a  forgery. 

Maulb,  J. — Must  it  not  be  presumed  that  the  intent  was  to  do  what  ultimately 
appears  to  have  been  done  ?  For  any  thing  that  appears  on  the  face  of  the  record,  the 
injury  may  be  the  immediate  result  of  the  act  done ;  and  that  is  not  got  rid  of  by  shew- 
ing  that  it  was  not  immediate  but  remote. 

The  Attoney'Geaeral. — ^Tbere  are  repeated  instances,  as  in  the  case  of  a  power  of 
ittoniey»  wbcce  a  party  signs  his  own  name  and  subsequendy  forges  that  of  others ; 
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and  yet,  it  eaimot  be  doabted  that  such  an  act  is  a  forgery.  FtnmtJercy's  case  is  an 
example. 

Greaves  then  submitted  that  it  was  the  proper  course  for  the  counsel  to  address  the 
Court  in  the  order  in  which  the  prisoners  for  whom  they  respectively  appeared  were 
I^aced  upon  the  record. 

WUkiu  strongly  protested  against  such  a  course  being  pursued.  The  result  of  his 
own  experience,  and  that  of  all  his  learned  friends  around  him,  was,  that  the  addresses 
of  counsel  should  be  made  according  to  seniority,  and  that  as  Mr.  Oreares  was  his 
senior,  it  was  for  him  to  make  the  first  speech  to  the  jury.  It  was  of  the  utmost 
eonsequence  to  Barber  that  Fletcher's  case  should  go  to  the  jury  before  his. 

Greaves  believed  the  practice,  as  universally  recognized,  was  quite  the  other  way, 
and  cited  a  recent  case  of  R,  v.  Enchin,  on  the  Oxford  circuit,  in  which  he  had  beoi 
engaged,  and  in  which  he  had  been  compelled,  in  addressing  the  jury,  to  take  prece- 
dence of  Mr.  Gh)dson,  Q.C.,  and  other  counsel,  who  were  his  seniors. 

QunNBT,  B.— The  rule  that  prevails  is  for  the  counsel  to  make  their  addresses  in  the 
order  in  which  the  prisoners  stand  in  the  indictment :  and  if  they  cannot  agree  in  pur- 
tmng  a  different  course,  that  rule  must  be  adhered  to  here. 

Wilkins  accordingly  addressed  the  jury,  and  when  he  had  concluded. 

Greaves  suggested  that  Mr.  Wilkins  should  call  his  witnesses  before  he,  Mr.  Greaves, 
dtottld  enter  upon  the  defence  of  Fletcher,  since  evidence  might  be  adduced  to  affect 
the  latter  individual,  and  no  opportunity  would  be  afforded  him  of  commenting  upon  it. 

The  Court,  however,  refused  the  application. 


CENTRAL  CRIMINAL  COURT. 

Monday,  April  14,  1844. 

(Before  Mr.  Justice  Maulb.) 

Thb  Qubsn  V,  R£AD.(a) 

Evidence — ImdiettnetU^Princ^al  and  ceceuory — Practice, 

Staiemenig  made  hy  a  principal  are  not  evidence  againet  an  aceeeeory  before  ike  fadt  ettkomgh  ike 

act  woe  the  eontequence  o/eueh  previoue  incitement  qf  the  primmer. 
Semite,  thai  an  indictment  qf  an  aeceseory  ehould  contain  a  positive  averment  that  ike  principal  woe 

fractiee  m  the  eaee  tff  the  evidence  qf  a  principal  need  on  behaffof  the  Cfrewn, 

INDICTMENT  as  an  accessory  before  the  fisct  to  t^e  sinking  of  a  vessel.  The  in- 
dictment was  as  follows  :— 
That  at  the  Sessions  holden  on  the  8th  of  April,  in  the  seventh  year  of  Victoria,  one 
William  Simpson  was  in  due  form  of  law  convicted  on  a  certain  indictment  against 
him,  for  that  he,  on  the  17th  of  June,  in  the  fourth  year  of  Victoria,  feloniously, 
aolawfiilly,  and  maliciously  did  cast  away  and  destroy  a  certain  vessel  called  the  Colina, 
the  property  of  £nos  Page  and  another,  on  a  certain  voyage,  with  intent  to  prejudice 
ihe  said  Enos  Page,  part  o^naer  of  the  said  vessel.  And  further,  that  he  feloniously, 
unlawfully,  and  maliciously  did  cast  away  and  destroy  a  certain  vessel  called  the  CsUna, 
the  property  of  Enos  Page  and  another,  with  intent  to  prejudice  John  Irving,  then  and 
now  being  a  chairman  of  a  certain  company,  called  by  the  name  of  the  Alliance  Marine 
Insarance  Company,  which  company  had.  before  then,  underwritten  a  certain  policy  of 
insurance  on  said  vessel,  which  said  policy  was  then  in  full  force.  And  further,  &c., 
letting  out  precisely  the  same  circumstances,  except  that  the  intent  was  alleged  to  be 
to  defraud  a  different  person,  in  each  of  fourteen  such  counts,  and  at  the  end  of  the 
feorteentb,  it  continued  thus : — And  that  William  Read,  before  the  felony  first  above 
mentioned  was  committed  by  the  said  William  Simpson,  on  the  1st  day  of  June,  did 

(a)  Reported  by  B.  C.  Robinson,  Esq.,  Barritter*at-law. 
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feloniously  and  malidously  incite,  procure,  counsel,  hire,  and  command  the  said  Wil- 
liam Simpson  the  said  Monj  first  aforesaid  to  do  and  commit. 

The  whole  of  the  ahove  was  comprised  in  the  first  count  of  the  indictment. 
There  were  thirteen  others,  similar  in  all  respects,  except  that  at  the  end  the  prisoner 
was  charged  with  inciting,  procuring,  &c.  the  said  William  Simpson  the  said  felony ; 
2ndly  aforesaid  to  do  and  commit ;   3rdly  aforesaid  to  do  and  commit ;  and  so  on  to  the 
fourteenth. 

In  the  course  of  the  trial,  conversations  with  Simpson,  when  prisoner  Read  was  not 
present,  were  referred  to. 

Shee,  Seijt.  (with  whom  were  Prendergast  and  DooMe),  for  the  prisoner,  ohjected  that 
nothing  which  Simpson  might  have  said  could  he  evidence  against  Read. 

Clarkson  (with  whom  were  Bodkin  and  Chadwicke  Jones),  for  the  prosecution,  con- 
tended that  the  charge  against  Read  heing  that  he  was  an  accessory  hefore  the  fact  to 
the  losing  of  the  vesa^,  it  was  essential  for  them  to  prove  that  she  was  wilfully  lost, 
and  the  statements  of  the  party  who  had  himself  effected  the  loss  were  good  evidence 
against  the  prisoner.  Besides,  whatever  was  done  by  Simpson  was  done  in  consequence 
of  the  incitement  of  the  prisoner  previously,  and  the  evidence  would  be  good  on  that 
ground. 

Maulb,  J. — ^I  have  no  objection  to  admit  any  thing  that  Simpson  did,  but  I  cannot 
receive  evidence  of  what  he  said.  When  two  persons  are  tried  together,  what  one  of  them 
has  said,  is  evidence,  because  he  is  on  his  trud,  but  it  is  evidence  only  against  him.  If 
Simpson  were  jointly  indicted,  therefore,  with  the  prisoner,  I  could  not,  of  course, 
reject  his  conversations,  but  they  clearly  would  not  be  admissible  as  against  the  latter. 

Prendergast  objected,  when  the  case  for  the  prosecution  was  closed,  that  there  was 
no  allegation  in  the  indictment  that  Simpson  had  really  committed  this  felony.  It  was 
alleged  that  he  was  convicted,  but  nothing  more.  But  it  was  quite  clear  that,  when 
the  record  of  the  conviction  was  proved,  it  established  nothing  more  than  the  fact  of 
such  conviction,  and,  as  against  the  accessory,  the  guilt  of  the  principal  must  indepen- 
dently be  shewn.  It  forms,  in  fact,  a  main  ingredient  in  the  charge ;  and  if  so,  the 
indictment  is  defective,  in  not  containing  a  positive  averment  that  the  principal  was 
guilty.  It  must  be  admitted,  however,  that  the  precedents  all  run  in  the  form  here 
used. 

Maulb,  J. — ^They  certainly  do  so,  or  I  should  have  thought,  with  you,  that  such  an 
averment  was  absolutely  essential.  However,  this  is  not  die  time  for  me  to  give  any 
opinion  on  the  point.  You  wiU,  of  course,  have  the  benefit  of  your  objection  hereafter, 
should  the  necessity  for  making  it  arise. 

The  prisoner  was,  however,  acquitted. 

It  seems  that  Simpson  had  intimated  to  (jovemment  a  desire  to  turn  Queen's  evi- 
dence ;  but  since  the  statute  6  &  7  Vict.  c.  85,  has  removed  all  doubt  of  a  party  con- 
victed being  a  competent  witness,  it  was  deemed  advisable  by  the  prosecution  that  he 
should  be  indicted  and  plead  guilty  before  they  availed  themselves  of  his  services.  At 
the  conclusion  of  the  case, 

Clarkson  applied  that  tiie  prisoner  Simpson  might  be  discharged  from  custody,  in 
pursuance  of  the  understanding  that  had  been  entered  into  with  him,  that  he  would 
not  be  called  up  for  judgment  if  he  made  a  full  confession. 

Maulb,  J. — I  am  no  party  to  an  understanding  of  that  kind.  I  only  know  that  the 
prisoner  has  pleaded  guilty  to  a  very  heinous  offence,  and  that  it  is  my  duty  to  peas 
upon  him  the  sentence  of  the  law. 

He  was  accordingly  placed  at  the  bar,  and  sentenced  to  transportation  for  life. 

[It  wasunderstood,  however,  that  an  application  will  be  made  to  the  Secretary  of  State, 
and  that  the  prisoner  will  in  all  probability  receive  a  pardon.] 
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NORFOLK  CIRCUIT. 

Suffolk  Summer  Assizes,  1844. 

Ipswich,  July  26. 

ThB    QuBBN   v.    6BIMWADB.(a) 

Sending  threatening  Mter^Praetiee^Election. 

Under  4  Geo.  4,  c.  54,  «.  3,  Me  pereon  to  whom  a  threatening  letter  ie  eent  mutt  he  the  pereon  whoeo 

property  ie  threatened  to  be  burnt, 
Qwpre,  if  the  landlord  ofpremiaee  has  tueh  a  property  om  ie  intended  by  the  Act  ? 

f  llHERE  were  three  counts  in  this  indictment. 

JL      1st  count  charged  that  the  prisoner  had  sent  a  letter  to  Sir  Joshua  Rowley, 
threatening  to  bum  premises  in  the  occupation  of  Brown. 

2nd  count  charged  that  the  prisoner  had  sent  a  letter  to  Brown,  threatening  to  bum 
the  premises  of  Brown. 

3rd  count  charged  that  the  prisoner  had  sent  a  letter  to  Sir  Joshua  Rowley,  threaten- 
ing to  bum  the  premises  of  Brown. 

Gurdon,  for  the  defence,  applied  that  the  prosecution  should  elect  on  which  count 
they  would  proceed.     He  said  they  expressed  distinct  offences  ;  but 

Aldbbson,  B.  said  they  were  all  intended  to  refer  to  the  same  transaction,  and  were 
merely  different  modes  of  description.  The  application  was  not  one  of  right,  but  was  a 
question  purely  for  the  discretion  of  the  judge.  The  reason  why  the  judge  will  compel 
a  prosecutor  to  elect  on  which  of  several  charges  that  relate  to  distinct  offences  he  will 
proceed,  is  to  prevent  the  prisoner  from  being  distracted  in  his  defence ;  but  when  the 
counts  are  all  intended  to  refer  to  the  same  transaction,  no  such  distraction  can  ensae» 
and  they  enable  substantial  justice  to  be  done. 

Tlie  facts  of  the  case  were  these  : — ^The  following  letter  was  produced  :— 

*'  Sib, — If  your  tenant,  Mr.  Brown,  does  not  increase  his  wages,  he  may  depend  on 
it  he  wiU  have  a  *  blaze.'  Your  timely  interference  may  prevent  so  unhappy  a  odamity. 
Pdicemen  at  30s.  per  week  and  labourers  at  8s.  won't  do.  Though  'tis  true  that  with 
these  wages  the  labourers  require  to  be  looked  after." 

This  letter  was  sealed,  and  addressed  to  Sir  Joshua  Rowley,  It  was  picked  up  near 
Brown's  premises,  and  was  taken  to  the  steward's  room  at  Sir  Joshua's,  and  opened  by 
the  steward.  Evidence  was  given  that  the  letter  was  in  the  handwriting  of  the  prisoner, 
and  be  was  connected  with  the  spot  where  it  was  found,  by  saying  to  the  constable  it 
was  dangerous  for  a  man  to  be  seen  running  in  these  days,  for  he  had  just  stopped  at 
(the  locus  in  quo),  and  had  run  on,  and  he  supposed  he  should  be  accused  of  having 
written  the  letter.  Though  Brown  had  seen  the  letter  and  its  contents,  there  was 
no  evidence  that  Sir  Joshua  had  shewn  it  to  him. 

Gvrdon  objected  to  the  first  and  third  counts  of  the  indictments.  The  first  coimt 
was  bad  on  the  face  of  it ;  for,  whereas  the  stat.  4  Geo.  4,  c.  54,  s.  3  (the  words  are,  "  If 
any  person  shall  send  or  deliver  any  letter  threatening  to  kill  or  murder  any  of  his 
Majesty's  subjects,  or  to  bum  or  destroy  his  or  their  outhouses,"  &c.)  required  that  the 
property  threatened  to  be  bumt  should  be  the  property  of  the  person  to  whom  the  letter 
was  sent,  this  count,  alleging  on  the  face  of  it  that  the  property  was  in  the  occupation 
of  Brown,  shewed,  on  the  authority  of  a  case  cited  in  2  Russell,  p.  718,  that  Sir  Joshua 
Rowley  was  not  the  party  in  whom  the  property  could  be  laid,  but  that  Brown  was ; 
md  it  was  not  in  that  count  charged  that  tiie  letter  was  sent  to  Brown,  therefore  the 
eoont  was  bad.  For  the  same  reason,  the  third  count,  which  laid  the  property  in 
Brown,  was  bad ;  and  he  submitted  that  the  evidence  would  not  sustain  the  second 
toont,  for  there  was  no  evidence  that  the  letter  had  been  sent  to  Brown.  It  had  been 
sent  to  Sir  Joshua  Rowley,  to  whom  it  was  addressed,  and  for  whom,  as  its  import 
ihewed,  it  was  intended.    When  it  reached  Sir  Joshua  it  wtmjuncius  officio, 

Aldbbson,  B. — ^The  third  count  is  clearly  bad.     As  to  the  second  count  (so  feur  as 
xegarded  Gurdon's  objection),  he  should  leave  it  to  the  jury  to  say  if  they  considered 
(a)  Reported  by  H.  Mills,  Eiq.,  Barritter-at-law. 
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that  the  letter  had  been  sent  to  Sir  Joshua  Rowley  with  the  intent  that  it  should 
through  him  reach  Brown,  and  had  so  reached  him.  So  as  to  the  first  count,  he  should 
leave  it  to  them  to  say  if  they  considered  that  the  letter  had  been  sent  to,  and  receiyed 
by.  Sir  Joshua  Rowley. 

Verdict,  guilty  on  the  1st  and  2nd  counts ;  on  the  3rd  not  guilty. 


WESTERN  CIRCUIT. 
Hahts  Winter  Assizbs,  1844. 
(Before  Mr.  Baron  Aldxkson.) 

ThS   QuBBN    V,   WARRBN.(a) 

Arton. 

A  9tahle  woi  »et  on  fire,  which  adorned  a  dwelling-houte:  thefiamm  commmdeatid  to  tkM  dweUmg" 
house,  in  tohich  memben  of  the  family  had  been  sleeping ;  but  it  did  not  appear  whether  tht 
house  took  fire  brfore  they  l^  the  house  or  qfter.  Held,  that  if  it  were  after,  the  ptisoner  eouUt 
not  be  convicted  qf  setting  fire  to  the  dwetHng-house,  persons  being  therein  at  the  time, 

THE  prisoner  was  indicted  under  the  1  Vict.  c.  89,  a.  2,  which  enacts  that  "  Who- 
soever shall  unlawfully  and  maliciously  set  fire  to  any  dwelling-house,  any  jiersMi 
teing  therein,  shall  be  guilty  of  felony,  and  being  convicted  thereof,  shall  suffer  death/*^ 

The  indictment  in  this  case  averred  in  the  usual  form,  that  the  prisoner  had  set  fiie 
to  the  dwelling-house  of  the  prosecutor,  certain  persons  named  in  die  indictment  being 
therein  at  the  time. 

The  evidence  disclosed  these  facts.  The  dwelling-house  of  the  prosecutor  was  a 
fiurm-house.  situated  in  a  farm-yard.  Immediately  adjoining  to  it  was  the  stable,  which 
was  a  thatched  building.  On  the  night  of  the  fire,  the  hxaUy  of  the  prosecutor  had 
letired  to  bed  about  the  hour  of  eight  at  night.  At  half-past  nine  they  were  alarmod 
by  the  cry  of  fire,  when  they  all  got  up  and  rushed  into  the  yard.  It  was  satisfiRCtori!^ 
proved,  that  at  this  time  the  stable  was  enveloped  in  flames,  and  that  the  flames  of  thie 
stable  at  the  same  time  communicated  to  the  dwelling-house,  a  part  of  which  was  burnt* 
But  the  evidence  was  not  precise  as  to  the  moment  when  the  house  took  fire. 

Mr.  Baron  Aldbrson,  in  summmg  up  the  case  to  the  jury,  directed  them  to  say  by 
their  verdict  (should  they  find  the  prisoner  guilty),  whether  the  house  took  fire  befoie 
the  family  was  in  the  yard  or  after.  If  they  were  of  opinion  that  it  was  after  the 
&mily  was  in  the  yard,  his  lordship  said  that  he  thought  they  ought  to  acquit  the 
prisoner  of  the  capital  part  of  the  charge ;  as  to  sustain  that,  in  his  opinion,  it  wa» 
necessary  that  the  parties  named  in  the  indictment  should  be  in  the  house  at  the  very 
time  the  fire  was  communicated  to  it.  But  his  lordship  added,  that  the  point  being  a 
new  one.  and  of  very  great  importance,  he  should  not  take  upon  himself  to  decide  it 
there,  but  should  re&erve  the  point  for  the  decision  of  the  judges. 

The  jury  acquitted  the  prisoner  of  the  entire  charge. 

Poulden,  for  the  prosecution. 

C  Saunders,  for  the  prisoner. 

(a)  Reported  by  E.  W.  Cox,  Eiq.,  Banfater-tt-kw. 


NORTH  WALES  CIRCUIT. 

Chester  Winter  Assizes,  1844. 

(Before  Mr.  Baron  Gurnet.) 

Ths  Queen  v,  Stonehousb  and  Another,  (a) 

Indictment — Stealing  in  a  dwelling'houMe  abate  the  value  qfbl. 

Indietment/orwtealing  m  a  dwelling-house  divere  articlee,  each  one  of  which  was  laid  as  below  the  ffalue 
t^bL,  but  together  they  were  above  that  value,  and  there  was  no  distinct  and  substantive  allegation 
thai  the  articles  so  stolen  were  qf  the  value  t^  bl.  Held,  upon  conmction,  sufficient  to  Justify  '*« 
in^tiom  qf  tka  pmniskment  as  for  stealing  in  a  dwelling-house  above  the  value  qf  bl. 

PRISONERS  were  indicted  for  stealing  a  variety  of  articles  in  the  dwelling-house 
of  the  prosecutor.  The  indictment  set  out  each  of  the  articles  as  of  a  certain  value, 
bat  no  one  of  them  of  the  value  of  5/. ;  the  value  of  the  whole  was  more  than  5/.,  hut 
^ere  was  no  distinct  and  substantive  allegation  that  the  articles  so  stolen  were  of  the 
Talae  of  5/. 

The  prisoners  being  found  guilty, 

Yordley,  for  the  prisoners,  objected  that  upon  this  indictment  he  could  not  be  sub- 
jected to  the  punishment  imposed  by  the  statute  for  the  offence  of  stealing  in  a  dwelling- 
house  above  die  value  of  5/.,  but  only  as  for  simple  larcency, — there  being  no  distinct 
and  substantive  allegation  that  the  goods  stolen  were  of  the  value  of  5/.,  although  the 
aggregate  value  was  in  fact  greater.  But  this  was  a  matter  of  calculation,  and  was 
argumentatively,  not  positively,  stated  in  the  indictment.  The  verdict  of  guilty  would 
have  been  good  had  the  stealing  of  one  article  only,  and  that  of  less  value  than  5/.  been 
proved.  Again,  inasmuch  as  value  need  not  be  proved  as  laid,  the  finding  of  the  jury 
was  no  finding  that  the  prisoners  stole  to  the  specific  value  of  5/. ;  he  submitted,  there- 
lore,  that  they  were  liable  only  to  the  punishment  as  for  simple  larcency. 

Gumey  B.,  overruled  the  objection,  and  sentenced  the  prisoners  to 

Transportation  for  ten  years. 


WESTERN  CIRCUIT. 

Wiltshire  Lent  Assizes,  1844. 

Salisbury f  March  9. 

(Before  Mr.  Justice  Coleridge.) 

The  Queen  v.  Whale. (a) 

Evidence — Certificate  of  former  conviction. 

Attrtifleaie  qf  previous  conviction  does  not  prove  itself    It  must  be  proved  by  some  evidence,  as 
If  m  permm  who  procured  it  from  the  office,  or  byproqf  qf  the  handwriting  of  the  officer  wk9 


TO  prove  a  former  conviction.  Greaves,  for  the  prosecution,  produced  a  written 
certificate  purporting  to  bear  the  signature  of  the  clerk  of  tiie  peace  for  Wilts. 
Cresswbll,  J. — ^What  is  that  paper  ?     You  must  prove  how  it  came  to  you,  and 
Hie  handwriting.     It  might  have  been  picked  up  in  the  streets,  for  aught  that  appears. 
The    prosecutor's  attorney  then  proved  that  he  had  applied  to  the  clerk  of  the 
peace  for  it.  and  that  it  had  been  sent  to  him  in  a  letter.     He  did  not  know  the  hand- 
irhting,  bat  he  believed  it  to  be  that  of  one  of  the  clerks  in  the  ofiice  of  the  clerk 
ttf  the  peace. 
Cresswbll,  J. — ^That  will  not  do.     You  must  prove  the  handwriting. 
A  witness  then  stated,  that  he  knew  the  handwriting  of  the  derk  of  the  peace,  and 
hd  no  doubt  the  certificate  was  written  and  signed  by  him. 
Crisswxll*  J. — ^That  is  sufiicient. 

(«)  Reported  by  E.  W.  Cox,  Siqti  Biiriftar-at^aw* 
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WESTERN  CIRCUIT. 
Wilts  Lent  Assizes,  1844. 

Salisbury^  March  9. 

(Before  Mr.  Justice  Coleridge.) 

The  Queen  v.  Stone,  (a) 

Evidence — Certificate  qf  former  conviction. 

THE  same  question  arose  in  this  case. 
Hodges,  for  the  prosecution,  contended  that  upon  a  fiedr  construction  of  the 
Stat.  (7  &  8  Geo.  4,  c.  28,  s.  11)  the  certificate  proved  itself,  and  that  it  was  not 
necessary  to  prove  either  that  it  came  from  the  custody  of  the  proper  officer,  or  was 
signed  by  him. 

Cbesswell,  J.— There  must  be  some  evidence  that  the  certificate  is  genuine,  and 
comes  from  the  proper  custody.  It  might  have  been  found  in  the  streets,  or  be  a 
forgery :  slight  evidence  is  sufficient,  but  there  must  be  some  :  either  it  must  be  pro- 
duced by  a  person  who  will  swear  that  he  had  it  from  the  office,  or  you  must  prove 
the  handwriting,  (b) 


WESTERN  CIRCUIT. 

Somerset  Lent  Assizes,  1844. 

Wells,  March  18. 

(Before  Mr.  Justice  Wiohtman.) 

The  Queen  v.  Luct  PiNHOBN.(a) 

Indictment — Inquintion — Murder, 
An  indictment  charging  priioner  with  the  wilful  murder  qf  her  hatiard  child,  by  esponare  and  neplecf 

to  iupply  due  care  and  neceuaries,  muit  allege  that  it  waa  the  duty  of  the  prieoner  to  eupply  wuek 

care  and  neceseariee. 
An  allegation  in  a  coroner'*  inquintion  thatprieoner  did  *'  eeerete*^  and  « leave  and  deeert**  hernew^ 

bom  child,  without  alleging  that  euch  deeertion  waefor  eo  long  a  time  that  death  wa$  the  probable 

eomeguence,  lay$  no  crime,  andeueh  inquiiition  cannot  be  nutained, 

PRISONER  was  indicted  for  the  wilful  murder  of  her  bastard  child.  The  indict- 
ment,  after  alleging  the  birth,  proceeded  thus : — "  That  the  said  Lucy  Pinhom,. 
feloniously,  wilfully,  and  of  her  malice  aforethought  intending  the  said  child  then  and 
there  to  kill  and  murder,  afterwards,  to  wit,  on,  &c.,  as  soon  as  the  said  male  child  was 
bom  (the  name  whereof  is  to  the  jurors  unknown)  so  alive,  in  the  face  of  God  and 
our  lady  the  Queen,  then  and  there  being,  feloniously  did  make  an  assault,  and  that 
ahe,  the  said  Lucy  Pinhom,  the  said  male  child  in  her  hands  feloniously,  wilfully,  and 
of  her  malice  aforethought  did  take,  and  the  said  male  child  then  and  t^ere  feloniously, 
wilfully,  and  of  her  malice  aforethought  did  place,  expose,  and  leave  in  and  to  the 
cold  and  inclemency  of  the  open  air,  without  sufficient  covering  to  protect  the  said 
male  child  from  the  wet,  cold,  and  inclemency  of  the  weather,  for  a  long  space,  of 
time,  to  wit,  for  one  hour ;  by  means  whereof,  and  for  want  of  due  care  and  of  the 

(a)  Reported  by  E.  W.  Cox,  Esq.,  Baniiter-  the  previoot  felony,  pwrporting  to  be  eigned  by  the 
at-law.  clerk  qf  the  courte  or  other  officer  having  the  euetody 

(b)  The  11th  section  of  the  stat  7  &  8  Geo.  4,  qf  the  records  of  the  court  where  the  offender  was 
c.  38,  sn  fmt  as  it  relates  to  the  proof  of  certificate  /ir$t  convicted,  or  by  the  deputy  qf  nuh  clerk  or 
of  previous  conviction,  is  as  follows  :  '*  And  in  any  officer  (for  which  certificate  a  fee  of  six  shiUinga 
indictment  for  any  snch  felony  committed  after  a  and  eightpence,  and  no  more,  shall  be  demanded 
prcYioos  conviction  for  felony,  it  shall  be  snfldent  and  taken),  shall,  with  proof  of  the  identity  of  the 
to  state  that  the  offender  was  at  a  certain  time  and  person  of  the  offender,  be  sufficient  evidence  of  tha 
plaee  convicted  of  felony,  withovt  otherwise  de-  first  conviction,  withoui  proof  qf  the  tignaiure  Of 
•oibinir  the  previous  felony,  and  a  certificate  con-  official  character  qf  the  person  appearing  to  kmoc 
taining  the  saDstance  and  emct  only  (omitting  the  signed  the  «aine.*' 

tonul  part)  oi  the  indktaieot  and  contiction  for 
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other  necessaries  requisite  for  the  tender  age  of  such  male  child,  the  said  male  child 
then  and  there  became  and  was  mortally  sick,  ill,  and  distempered  in  body,  and  of 
the  said  mortal  sickness  so  died." 

Edwards,  for  the  prisoner,  objected  that  the  indictment  was  bad.  It  charged  the 
death  as  arising  from  two  causes :  1st,  exposure  to  the  cold,  &c. ;  2nd,  want  of  due 
care  and  proper  necessaries.  But  it  nowhere  alleged  a  duty  on  the  part  of  the  prisoner 
to  take  care  of  the  child,  and  provide  necessaries  for  it ;  nor  did  it  allege  that  the 
n^lect,  &c.  of  which  the  child  died,  was  a  neglect  on  the  part  of  the  prisoner. 

Bouverie,  for  the  prosecution,  contended  that  the  charge  of  murder  by  exposure 
was  sufficient,  and  the  rest  was  surplusage. 

Wig  HTM  AN,  J.,  expressed  great  doubt  as  to  the  validity  of  the  indictment,  and 
requested  that  the  prisoner  might  be  tried  on  the  coroner's  inquisition. 

Edwards  then  submitted  that  the  inquisition  also  was  bad.  After  alleging  the 
biith,  it  proceeded  to  charge,  "  that  the  said  Lucy  Pinhom  the  said  new-bom  male 
child,  so  being  alive  as  aforesaid,  did  wrap  and  cover  up  with  certain  rags,  then  and 
there  being,  and  then  and  there  feloniously,  wilfully,  and  of  her  malice  aforethought 
did  hide,  secrete,  and  conceal ;  and  the  said  new-bom  male  child,  so  being  alive  as 
aforesaid,  and  so  being  hidden,  secreted,  and  concealed,  she,  the  said  Lucy  Pinhora, 
then  and  there  feloniously,  wilfully  and  of  her  malice  aforethought  did  leave  and 
desert ;  and  the  said  new-bom  child,  so  being  alive,  and  so  being  hidden,  secreted, 
and  concealed,  to  nourish,  sustain,  and  support,  the  said  Lucy  Pinhora,  feloniously, 
wilfully,  and  of  her  malice  aforethought,  did  then  and  there  wholly  neglect  and  refuse, 
by  means  whereof,  &c."  He  submitted  upon  this  that  it  laid  no  crime  in  law. 
Concealment  was  not  a  crime;  nor  was  desertion,  unless  it  was  shewn  that  the 
desertion  was  for  so  long  a  time  that  death  was  the  probable  consequence.  To  that 
part  of  the  inquisition  which  charged  the  death  to  the  neglect  of  the  prisoner,  the 
tame  objection  offered  as  to  the  like  charge  in  the  indictment,  for  it  did  not  allege  the 
iMtt/  of  the  mother  to  cherish  the  child. 

WioHTMAN,  J.  (after  consulting  Cresswbll,  J.) — ^We  are  of  opinion  that  both 
the  indictment  and  the  inquisition  are  bad. 

Not  Guilty. 


WESTERN  CIRCUIT. 

Dbton  Winter  Assizes,  1844. 

Exeter  J  December  18. 

(Before  Mr.  Baron  Aldbbson.) 

Thb  Qubbn  v.  Maby  Aplbt.  (a) 

Bigttmjf'^Indictfneni. 

Am  mOeiment/or  bigamy,  tnerring  the  fir$t  marriage,  and  that  **  taid  A,  qfterwardt,  Sce,,feloniouily 
mi  wtlawfiUty  did  marrg  and  take  to  kutband  one  J,**  ifc,  without  averring  that  the  eeeond  mar* 
riage  took  place  **  whilet  the  prisoner  wa»  eo  married  at  ^oreeaid,**  it  bad.  If  the  drfeet  be  cured 
bg  a  tubtefueni  averment,  that  **  the  taid  A.  wat  then  imd  there  married,  the  taid  /.,  her  former 
hubamd,  being  now  alive" — Qiuare. 

PRISONER  was  indicted  for  bigamy. 
The  indictment,  after  setting  out  the  marriage  with  the  first  husband,  proceeded 
thns :  "  and  the  said  A.  afterwards,  &c.,  felonionsly  and  unlawfully  did  marry  and  take 
to  husband  one  J.,  and  to  him  the  said  J.  was  then  and  there  married,  the  said  B., 
her  former  husband,  being  now  alive."(6) 

(c)  Reported  bjE.  W.  Cox,  Eiq.,  Barriiter-at-  ividow,  marry  the  said  U.  A.,  and  him  the  said  U.A. 

hnr.  then  and  there  had  for  her  husband,  and  that  the 

{h)  The  following  was  a  copy  of  the  count : —  said  M.  afterwards,  to  wit.  on,  &c.,  with  force  and 

"The  jurors  of  our  Lady  the  Queen,  upon  their  arms,  at,  &c.,  feloniously  did  marry  and  take  to  be 

Mfth,  present  that  Mary,  now  the  w{fe  of  Uriah  her  husband  one  J.  L.,  and  then  was  married,  the 

iyKa,  kte  of  the  parish  of  T.,  in  the  county  of  D.,  on,  said  U.  A.,  her  former  husband,  being  now  alive, 

Ik.,  rt,  &e.,  did  by  the  name  and  description  of  M.,  con.  for,  ttat,*' 
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Cornish,  for  the  prisoner,  objected  that  the  indictment  was  bad,  inasmuch  as  it 
omitted  to  aver  that  the  second  marriage  took  place  whilst  the  prisoner  was  so  married 
to  the  first  husband. 

Kekewich,  for  the  prosecution,  submitted  that  the  word  now,  in  the  subsequent  part 
<yf  the  count,  cured  the  defect. 

Aldbrson,  B. — ^Without  the  words  in  the  subsequent  part  of  the  count,  the  indictment 
would  be  clearly  bad ;  for  it  would  be  quite  consistent  with  the  case  of  a  divorce.  But 
I  am  not  satisfied  that  the  defect  is  not  cured  by  the  allegation  "  her  former  husband 
being  now  alive."  It  is  an  important  point,  and  I  shall  take  the  opinion  of  the  judges 
upon  it. 

Subsequently,  however,  the  prisoner  was  convicted,  and  sentenced  to  a  month's  im- 
pri6onment«— his  lordship  intimating,  that  if  the  judges  should  be  of  opinion  that  the 
indictment  was  bad,  she  would  have  the  benefit  of  it. 


WESTERN  CIRCUIT. 

Devon  Winter  Assizes,  1844. 

Exeter y  December  19. 

(Before  Mr.  Baron  Aldbrson.) 

ThB    QuBBN   v.    CARPBNTBB.(a) 

JBvidenee — Praetie€» 

Att  ihM  wiinum  baumd  over  to  ghe  evidenee  should  go  before  tke  grand  Jurp, 
A  hostils  or  unwUimg  vntmess,  who  had  been  bound  over  to  appear  to  give  evidence,  should  be  pni 
into  the  box  by  the  counsel  for  the  proeecutiont  it  will  then  be  competent  for  the  prisoner  to  cross* 
examine^  and  upon  that  the  prosecutor's  counsel  may  re-examine,  and  contradict. 
7%e  rule  is,  that  where  the  law  obliges  a  party  to  call  a  witness,  he  may  contradict  him, 

INDICTMENT  for  rape. 
Several  witnesses  who  had  been  bound  over  by  the  committing  magistrates  to 
appear  and  give  evidence  for  the  prosecution  did  not  go  before  the  grand  jury,  nor  did 
their  names  appear  on  the  back  of  the  bill. 

Aldbrson,  B. — ^This  practice  must  not  be  allowed.  Every  witness  whose  deposi* 
tions  are  taken  by  the  magistrate,  and  who  is  under  recognizances  to  appear,  should 
go  before  the  grand  jury,  and  the  name  should  be  indorsed  on  the  bill.  Otherwise,  great 
mjustice  may  be  done  to  prisoners.  A  prisoner  relies  upon  certain  witnesses  being 
produced  by  the  prosecution,  and  whose  depositions  he  is  entitled  to.  He  has  a  right 
to  their  testimony,  if  it  tells  in  his  favour. 

Cockbum,  Q.  C.,  for  the  prosecution. — If  this  rule  were  enforced,  prosecutors  would 
frequently  be  in  the  position  of  being  compelled  to  produce  a  hostile  or  unwilling 
witness,  without  the  power  of  contradicting  his  testimony. 

Aldbrson,  B. — No.  In  such  case  your  duty  will  be  to  put  the  witness  into  the 
box.  If  you  do  not  examine  him,  it  will  be  competent  to  the  prisoner  to  cross-examine ; 
end  upon  that  I  should  permit  you  to  re-examine,  and  contradict  him.  The  whole 
subject  of  a  party's  right  to  contradict  his  own  witnesses  was  reviewed  in  a  case  before 
Chief  Baron  Ghraham,  and  which  is  the  leading  authority  upon  the  subject.  The  dis- 
tinction  I  take  to  be  this  : — If  you  are  obliged  by  law  to  call  a  witness,  yon  may 
contradict  him  :  if  you  create  the  contradiction,  you  cannot  remove  it :  but  if  it  arises 
in  the  course  of  the  case,  you  may.  You  may  dways  contradict  a  fact  stated  by  your 
witness,  but  you  cannot  prove  that  he  said  something  else  at  another  time, 
(«)  Reported  by  E.  W.  Cos,  Eiq.,  Barrister-at-law. 
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WESTERN  CIRCUIT. 
Hants  Winter  Assizes,  1844. 
(Before  Mr.  Baroa  Aldbason.) 

ThB  QuBBN  V,  TUCKBR.  (a) 

ty  primmer  wmipr99€d  to  kwe  broken  a  pMne  qff^imee,  mtd  to  have  vuerUd  a  km^,  uritk  wkieh  ke 
fmeked  Smei  the  wmdow'/aeiener.  He  woe  ektarfed  with  kremkmg  emd  emterin^,  with  Meni  to 
Htol  the  goodt  qfthe  proeecuior.  Held,  that  there  woe  a  euffieient  entry;  but  that  there  woe  no 
eeidenee  that  the  entry  woe  with  the  intent  laid  in  the  indictment, 

r[E  prisoner  was  indicted  for  breaking  and    entering  the  dwelling-house  of 
W.  Smith. 

Hie  indictment  charged  that  the  prisoner  *'  the  dwelling-house  of  one  W.  Smith,  &o«» 
{ekmiously  and  burglariously  did  break  and  enter,  with  intent  the  goods  and  chattels  of 
tltt  said  W.  Smith,  in  the  said  dwelling-house  then  and  there  bong,  then  and  there 
fekmiously  and  burglariously  to  steal,  t^e,  and  carry  away,"  &c. 

It  was  proved  that  the  prisoner  had  come  to  the  window  of  the  prosecutor's  kitchen^ 
ind  had  broken  a  pane  of  glass.  He  then  put  in  a  knife,  and  pushed  back  l^e  windoi^- 
teener,  after  which  he  piidled  the  sash  of  the  window  down.  He  was  then  disturbed^ 
ttd  left  the  premises. 

C.  Samders,  for  the  prisoner,  contended  that  no  sufficient  entry  had  been  proved  on 
tk  part  of  the  prosecution.  No  part  of  the  prisoner's  person  was  shewn  to  have  been 
Bside  the  house,  and  the  knife  was  only  inserted,  for  the  purpose  of  forcing  back  tlie 
vindow-fastener,  and  not  for  takmg  any  goods. 

Aldbbson,  B. — I  think  the  entry  proved  sufficient.  The  knife  in  this  case  must  be 
looked  upon  as  the  hand  of  the  prisoner ;  and  it  can  make  no  difference  in  the  eye  of 
the  law.  whether  the  purpose  intended  to  be  effected,  be  effected  by  a  natural  or  arti- 
ind  hand,  (b) 

Smmdert  then  objected  that  there  was  no  evidence  to  prove  the  intent,  as  laid  in 
die  indictment.  The  intent  laid  was  to  steal  the  goods  of  the  prosecutor ;  whilst  the 
tttry  proved  could  only  be  with  the  intent  of  effecting  an  entry  by  the  prisoner 
linself  into  the  house. 

Pomlden,  for  the  prosecution,  submitted  that  the  entry,  though  made  only  with  the 
immediate  intent  of  effecting  an  entrance,  was  with  the  ultimate  intent  of  stealing  the 
goods,  and  that  that  was  sufficient  to  support  the  indictment. 

Aldbbson,  B.— There  is  no  evidence  of  the  intent  laid  in  the  indictment.  It  is  the 
hunediate  intent,  with  which  the  entry  is  effected,  tiiat  is  the  material  one,  and  not  a 
remote  intent  having  no  immediate  connection  with  that  entry.  His  lordship  directed 
in  acquittal. 

The  prisoner  was  subsequently  indicted  for  breaking  and  entering,  with  intent, 
&c,  and  was  convicted. 

PaMm,  for  the  prosecution ;  C.  Saunders,  for  the  prisoner. 

(•)  Eeportfld  by  E.  W.  Cox,  Esq.  Barrister-  lb)  Hot  see  R,  ▼.  Bughes,  I  LeM^,  406;  B,  v. 
Wwr.  ltoli«^,2EMt,P.C.487;iLv.Eiirt,R.&M.lSi. 
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CENTRAL  CRIMINAL  COURT. 

Monday,  August  19,  1844. 

Thb  Quben  V,  BuNTAN  and  MoBOAy.(a) 

Bvidemee — Indeeemi  expomre. 

Cm  am  imdieimemi/or  indecemtlyesporimff  thepinam,  it  wtu proved  that  pritomen  kadfftme  mto  tkepoT' 
lour  ofapubUe-hotue,  and,  locking  the  door,  had  there  committed  the  act  charged.  Theg  were  men 
by  a  eervamt  girl  through  the  window  qf  another  room.  She  called  a  policeman  and  another  man^  wk» 
alto  witmeteed  the  proceeding.  The  girl  woe  not  called  at  a  witneee.  It  wae  objected  thai  the  qfimae 
wae  not  within  the  etatute,  a»  not  being  a  public  expoture.  Held,  that  there  wat  evidence  to  go  to 
the  Jury. 

THE  prisoners  were  indicted  at  common  law  for  indecently  exposing  their  persons* 
and  the  first  count  of  the  indictment  set  out  that  they,  on  the  day  of 

,  in  the  parish  of  ,  unlawfully  and  wickedly  did  meet  together,  and 

were  in  a  certain  room  in  the  dwelling-house  of  one  W.  B.  with  the  intent  and  for  the 
purpose  of  committing  and  perpetrating  with  each  other  divers  unnatural  and  a<l- 
domitical  acts  and  practices,  and  that  the  defendants  did,  in  the  sight  and  view  of  each 
other,  and  also  in  the  sight  and  view  of  one  G.  S.  and  divers  other  liege  subjects,  ex- 
pose th^  naked  private  parts,  and  did  put  and  place  their  hands  upon  and  against 
their  naked  private  parts,  and  divers  lewd  and  beastly  acts  then  and  there  did,  &c. 

The  2nd  count — ^That  the  defendants  did  unlawfully  lay  their  hands  on  each  other* 
with  intent  to  excite  and  stir  up  in  each  other  filthy,  lewd,  beastiy,  and  unnatunl 
lusts  and  desires,  and  to  excite  each  other  to  the  commission  of  divers  unnatural  acts 
and  practices,  and  that  the  said  6.  Bunyan  did  unlawfully  and  wickedly  expose  hoB 
private  parts  to  the  sight  and  view  of  the  said  W.  Morgan,  and  that  the  said  W.  Mor- 
gan did  put  and  pla^  his  hands  upon  and  take  hold  of  the  naked  private  parts  of  the 
said  G.  Bunyan,  and  other  filthy  and  unnatural  acts  then  and  there  did,  &c. 

The  evidence  was  to  the  efiect  that  the  two  prisoners  had  gone  into  the  room  ia 
question,  which  was  tiie  parlour  of  a  public-hoose,  and  that  while  there  they  committed 
the  acts  mentioned  in  the  indictment.  A  female  servant,  it  appeared,  had  witneaaod 
their  conduct  through  the  window  of  another  room,  which  was  separated  from  the  par- 
lour by  a  passage.  She  immediately  went  to  procure  assistance,  and  in  consequence  tff 
her  representations,  a  policeman  and  another  witness  came  to  the  spot,  and  they  also 
saw  sufficient  to  constitute  the  crime.  The  servant  herself  was,  however,  not  called 
and.  of  course,  her  representations  to  the  policeman  could  not  be  received. 
Upon  tills  state  of  facts, 

Prendergast,  for  the  prisoners,  submitted  that  since  publicity  constituted  the  very 
essence  of  this  offence  at  common  law,  it  should  be  proved,  for  the  purposes  of  a  con- 
viction, that  the  parties  had  committed  these  acts  in  a  public  place,  such  that  die 
natural  consequence  would  be  that  they  would  be  seen  by  others,  and  that,  in  fii0t» 
they  were  seen  by  others  casually,  and  not  by  contrivance.  , 

The  Rbcobdbk. — Must  it  not  be  inferred,  that  what  these  parties  did  was  obviofus 
to  the  servant  girl  at  least,  and  that  it  was  an  annoyance  to  those  in  the  house  ? 

Prendergast. — Nothing  of  the  kind  is  proved.  We  have  merely  the  evidence  of  thoae 
who  came  for  the  express  purpose  of  seeing  what  was  going  forward,  and  surely  it  can- 
not  be  contended  that  these  acts  were  an  annoyance  and  injury  to  them,  within  tiie 
meaning  of  the  law,  when  they  intentionally  sought  the  exhibition  <^  which  they  com- 
plain. The  prisoners  here  sought  privacy,  and  for  all  that  appears  in  evidence,  they 
might  have  obtained  it  but  for  the  arrangement  between  other  parties.  How  can  it  be 
said  that  the  prisoners  have  done  this  publicly,  when,  but  for  the  acts  of  others,  of 
which  acts  we  are  legally  ignorant,  the  witnesses  who  are  to  prove  the  publicity  would 
have  known  nothing  of  the  matter  ?  Suppose  that  two  persons  were  to  shut  them« 
selves  up  in  a  room  and  commit  the  acts  here  alleged,  they  surely  could  not  be  said  to 
have  wOfuIly  exposed  thdr  persons  in  public,  and  yet  they  might  be  seen  through  a 
liole  in  the  wall,  whidi  had  been  made  for  the  express  purpose  <^  detecting  them, 
(a)  Bspovted  by  B.  C  Robim sow,  Esq.,  Bwrister-at-knr. 
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Hiis  shews  that  it  is  not  the  mere  possibility  of  their  practices  being  witnessed  by 
others  that  will  constitute  a  sufficient  publicity.  The  question  is,  did  the  parties  com- 
mit the  acts,  reckless  of  the  probability  of  their  being  overlooked  ?  Then,  as  to  the 
second  count,  it  cannot  be  supported,  for  there  is  no  allegation  of  publicity,  and  it  has 
Beyer  yet  been  held  that  an  exposure  by  one  party  to  the  other,  both  being  culpable,  is 
mfficient  to  create  an  offence  at  conmion  law. 

The  RscoaDBa.— As  to  your  argument  respecting  the  second  count,  I  need  not  de- 
cide the  question,  because  it  is  patent  on  the  face  of  the  record,  and  you  may  have  your 
initof  error.  With  regard  to  the  first  count,  I  shall  leave  it  to  the  jury  to  say  whether 
this  was  a  place  in  which  such  practices  occurring,  they  were  likely  to  be  witnessed  by 
,odiers.  It  cannot  be  necessary  to  prove  that  the  parties  intended  that  the  public  should 
detect  them ;  they  would  always  seek  as  much  privacy  as  they  could  conveniently  ob- 
tiin ;  but  was  this  such  a  situation  that  there  was  no  reasonable  probability  of  their 
bong  so  discovered  ?  It  is  true  that  the  servant  maid  is  not  called ;  but  if  there  be 
any  thing  in  the  objection  that  the  witnesses  we  have  heard  to-day  went  to  the  room 
expressly  to  look  upon  the  disgusting  acts  they  have  detailed,  still  it  must  be  a  question 
for  the  jury,  and  one  which  they  are  fully  entitled  to  decide,  whether  the  reason  of  the 
witnesses  being  summoned  to  the  house  could  be  any  other  than  that  the  girl  herself 
bid  seen  what  they  saw  subsequently.  In  any  view  of  the  case,  therefore,  I  think  there 
b  ample  evidence  to  go  to  the  jury. 

The  case  was  accordingly  so  left,  and  the  prisoners  were  convicted. 


CENTRAL  CRIMINAL  COURT. 

Thursday,  August  22,  1844. 

(Before  Mr.  Baron  Gubnet.) 

Thb  Qubbn  v.  Watts  and  0THBa8.(a) 

Praetiee* 

Witn  aprwrner  ii  about  to  make  a  eonfeuUm  to  a  poKeeman,  he  ought  not  to  be  emitUmed  by  the 
latter  ae  to  the  coneequenee  qfhie  eo  doing, 

rS  prisoners  were  indicted  for  rape,  and  in  the  course  of  the  case,  a  policeman 
was  called  to  prove  the  apprehension  of  one  of  them,  and  also  a  statement  which 
be  then  made. 

Cketmock^  for  the  prisoner,  inquired  of  the  policeman  whether  the  man  had  been 
prefioualy  cautioned  by  him. 

OuBiTBT,  B. — I  think  it  right  to  say  it  is  not  the  business  of  police-officers  to 
cntkm  persons  in  their  custody,  and  who  are  about  to  make  statements,  not  to  do  so. 
Ilidr  duty  is  to  abstain  from  inducing  them  to  make  them.  It  is  indeed  a  most 
■isenble  affectation  of  candour  to  say — "  Pray,  Sir.  do  not  make  any  observations, 
ts  they  may  possibly  be  used  hereafter  against  you!"  It  is  a  very  absurd  thing,  and 
has  ^  effect  of  interfering  seriously  with  justice,  and  preventing  the  detection  of 
Some  of  the  most  learned  judges  on  the  bench  are,  I  know,  of  the  same 

(a)  Reported  bj  B.  C.  Robinson,  Eiq.  Banitter-st-kw. 
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CENTRAL  CRIMINAL  COURT. 

Wednesday,  Sept.  18,  1844. 
(Before  Mr.  Justice  Crbsiwbll.) 
Ths  Quxxir  V.  Pabkbb  and  JA0OBS.(e) 


QiMPre,  whether  a  wUnmUbomidto  auwer  a  qmetiiom  that  Acr  a  tendency  to  iefrmde  him. 

THB  prisoners  were  indicted  for  burglary,  and  in  the  course  of  the  proceedings, 
Patatf,  for  the  defence,  asked  a  witness,  in  cross-examination,  whether  he  hai 
not  been  charged  with  a  crime  and  imprisoned  two  years  ? 

Cbbsswsll,  J.,  thought  that  the  witness  was  not  bound  to  answer  the  question. 

Paine  submitted  that  the  prisoner  was  merely  privileged  from  answering  where  tb 
answer  might  subject  him  to  punishment.  Here  the  interrogation  involved  tiie  supposi 
tion  that  he  had  suffered  the  penalty  of  the  offence.  He  quoted  Archbold,  7th  ed 
143.  There,  in  two  cases  {R.  v.  Holdmg  and  R.  v.  Slaney),  the  latter  reported  in  i 
C.  &  P.  213,  it  was  laid  down,  in  the  one,  that  any  thing  tending  to  criminate  tb 
witness,  in  the  other,  that  whatever  might  subject  him  to  /uture  punishment,  he  wa 
not  bound  to  admit,  but  that  all  other  questions  must  be  answered. 

Cbesswbll,  J. — ^The  matter  itself  is  of  an  infamous  nature  to  whidi  yon  seek  i 
reply.  If  so,  he  is  not  bound  to  answer,  though  you  may  put  the  question.  His  lord 
ship  quoted  from  the  last  edition  of  Russell  on  Crimes  an  opinion  to  that  efiect  give 
by  C.  J.  Treby.  Afterwards,  in  summing  up.  the  learned  Judge  remarked ; — "  I  thin! 
it  is  desirable  that  some  uniform  rule  of  practice  should  be  laid  down  by  the  judges  a 
this  point,  since  there  are  so  many  contradictory  dicta  respecting  it ;  and  if  the  queatia 
had  been  a  very  material  one  in  this  case,  I  should  have  desired  it  to  be  more  foil 
argued  before  I  decided.  It  is  certainly  a  matter  that  requires  very  serious  ooo 
aderation/'  (b) 


CENTRAL  CRIMINAL  COURT. 

Tuesday,  AprU  16,  1844. 
(Before  Mr.  Justice  Maulb.) 

ThB   QuBBK   v.   FUBLBT.(a) 


Centien  to  apriaemer,  thei  whet  the  9e^  will  be  tued  agamtt  her  en  the  triei,  wiB  preneni  ike 
reetpHemmeeideneeqfm^etetenuntwmdemeeneapMte: 

THE  prisoner  was  indicted  for  the  wilful  murder  of  her  child ;  and,  in  the  camrnt 
the  evidence,  a  policeman,  in  stating  a  ccmversation  he  had  with  the  priaoM 
when  she  was  apprdiended,  said  that  he  had  previously  cautioned  her,  that  whatevi 
■he  told  him  would  be  used  against  her  on  her  trial. 

Mavlb,  J. — I  think  tiiat  this  conversation  is  not  admissible.  It  was  held  by  Cok 
lidge.  J.,  in  Drew's  case  (8  C.  &  P.  140).  that  where  an  officer  had  told  a  priMUiertki 
wluktever  he  said  would  be  used  for  or  against  him,  the  confession  could  not  be  recttvd 
and  I  have  acted  on  that  dedaion  several  times  since. 

(c)  Rqtortcdby  B.  C.  Robinson,  Esq.,  Barris-  is  rifhtlj  reported.    The  point  bM  not  yet  bei 

ter-et-law.  ezpreaslj  decided,  and  tlierc  it  certaialy  ui  li 

(bj  In  HotdimgU  eete  (si^ra),  according  to  tlie  telligiUe  dittinctioo  between  qnettiotts   that  tsa 

leport,  it  was  mled  hj  Bavley,  J.,  that  the  witness  to  enmimete  and  such  as  tend  only  to  ie§rmA 

macj  be  asked  a  qvestkm  the  answer  to  which  may  which  may  forbid  the  eztenskm  to  the  latter  of  H 

sal^ecthimfopwMtAaMn/,  bnt  that  heisnotcom-  rak  that  is  clearly  rccofnixcd  in  the  fcrmer.    Hk 

pellabletoanswerit;  andthataUolAcrfvarfMiufor  Law  of  Scotland,  indeed,  goes  so  ftir  as  to  pcrw 

the  pwpose  of  impwehtng  a  witness's  chameter,  a  witness  to  be  qoestioned  whether  he  has  eo« 

mn  not  only  be  pit,  bmt  wuut  be  mtwertd.    If  this  mitted  a  ipcciM  oime,   althoogh  entirely  vmoi 

nlbf  be  rMt,  it  follows,  that  a  qnsstion,  the  nectcd  with  that  under  invcstigatloa.     Bat  he  i 

MBWiii  to  w&eh  tendsto  Afradsften,  ^onghnot  to  not  coospellrd  to   answer  it.      {Leniram*a   em 

yaatihnMint.  MSt  be  answered.    There  Is,  however,  AUs.  Pne.  Cr.  Law  of  ScoC  sa7,  and  Atfic»«  cm 

v«7  fiwidMbt  vtetter  iattda  the  Inned  jadge  SyM,  366.)— Ed.; 
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Prtmdergagt  (who  was  for  the  prosecution). — ^But  in  that  case,  mj  lord,  the  words 
osed  were  "for  or  against  you,"  and  that  would  be  clearly  a  misrepresentation. 

Maulb,  J. — If  you  promise  a  person  that  what  he  states  will  be  at  all  events  used 
it  the  trial,  you  may  thereby  be  inducing  him  to  confess.  But  you  are  guilty  of  a  mis- 
iqu-esentation  in  saying  so,  because  the  prosecutor  may,  if  he  think  fit,  refuse  to  give 
ndi  confession  in  evidence.  You  are  giving  a  positive  undertaking  to  do  that  which 
Bay  not  after  all  be  done.  The  proper  course  is,  where  any  caution  at  all  is  given,  to 
let  the  prisoner  know,  that  what  he  says  may  do  him  harm,  but  cannot  possibly  do  him 
good. 

The  statement  was  accordingly  rejected. 


COURT  OF  QUEEN'S  BENCH. 

Trinity  Term,  1844. 

The  Queen  t;.  Williams,  (a) 

Indictment  for  a  nuitanc§ — Co9t9, 

Wkert  a  party  grieved  within  the  meaning  qfbSf6  Wm,  ^  M.  cWtt.Ztit  aUo  the  proeecutor  qf 
M  indictment  for  nuieance,  upon  which  the  defendant  ie  convicted,  he  ie  entitled  to  the  cotte  given 
kg  thai  statute  at  **the  proeecutor  and  party  grieved,"  notwithetanding  he  mag  have  received 
emttanee  from  other  partiet,  who,  together  with  hiaueff,  have  eubecribed  to  raiee  a  fund  for  tha 
pmpoee  of  conducting  the  proeecution. 

WELSBY  shewed  cause  against  a  rule  calling  upon  a  gentkman  of  the  name  of 
Worthington  to  shew  cause  why  the  side- bar  rule  in  this  case  should  not  be 
tet  aside. 

This  was  an  indictment  for  a  nuisance,  by  means  of  certain  alkali-works,  and 
liie  defendant  having  removed  the  cause  by  certiorari  into    the  Court  of  Queen's 
Bench,  upon  the  trial  a  verdict  was  found  against  him,  and  he  was  thereupon  sen- 
tenced to  two  months'  imprisonment.     The  usual  side-bar  rule  to  tax  the  costs  of  the 
prosecution  had  issued  under  the  5  &  6  Wm.  &  M.  c.  11,  s.  3,  and  the  present  rule 
bd  been  obtained  to  set  that  aside,  upon  the  ground  that,  although  Mr.  Worthington 
ns  the  nominal  prosecutor,  he  was  not  "  the  prosecutor  and  party  grieved"  within 
Ibe  meaning  of  that  Act,  inasmuch  as  he  was  only  one  of  the  several  who  had  sub- 
icribed  u>gether  a  sum  of  money  for  the  purpose  of  conducting  the  prosecution,  and 
vas  at  any  rate  only  entitled  to  so  much  of  the  costs  as  he  had  personally  subscribed. 
It  was  admitted  by  the  affidavits  that  Mr.  Worthington  was  living  within  800  yards 
«f  tike  works,  and  in  that  respect  was  clearly  a  party  grieved ;  but  it  also  appeared 
diit  the  prosecution,  although  carried  on  in  his  name  only,  was  in  reality  conducted 
at  the  expense  of  himself  and  three  other  parties,  one  of  whom  was  the  attorney 
eooducting  the  prosecution,  each  of  tiiem  living  within  reach  of  the  nuisance.     It 
was  submitted  that  these  facts  were  sufficient  to  shew  him  to  be  the  prosecutor  and 
tib  party  grieved  within  the  meaning  of  the  Act :  citing  Res  v.  Cooke  (1  Man.  &  Ry. 
SS6)  ;  Rex  v.  Dewsnap  (16  East,  194). 

Coie,  control,  contended,  in  the  first  place,  that  the  side-bar  rule  being  entitled  **  The 
Qneen  on  the  prosecution  of  Wm.  Worthington,"  was  drawn  up  wrongly,  and  should 
lave  been  entitled  in  the  name  of  the  four  posecutors  instead  of  that  of  Wm. 
Worthington  only ;  and,  secondly,  that  it  would  be  unreasonable  to  give  the  whole 
costs  of  the  prosecution  to  a  party  who  had  apparently  only  agreed  to  contribute  a 
favA.  nod  therefore  at  most  the  rule  ought  only  to  give  him  so  much  as  he  had 
aeCnilf  agreed  to  contribute :  but  it  was  further  submitted  that  many  difficult  questions 
wmM  arise  were  the  Court  to  give  only  a  proportion  of  costs,  and  therefore  the 
fMpcr  eoime  would  be  to  decide,  that  inasmuch  as  he  did  not  conduct  this  prosecution 
It  his  own  individual  expense,  he  could  not  be  considered  as  "the  prosecutor  and 
|H^  gnttftd,*'  within  tiie  meanmg  of  the  Act :  citing  Rett  v.  Dewkurgt  (5  B.  & 
(a)  Reported  by  J.  A.  Foot,  Esq.,  BtRitter«at-law. 
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Ad.  405)  ;  Reg.  y.  Waldegrave  (2  Q.  B.  341) :  Reg.  v.  Taunton  Saint  Mary  (3  M.  & 
Sd.  465). 

By  the  Court. — It  appears  to  ns  that  this  party  is  a  party  grieved,  and  we  think  he 
must  also  be  considered  as  the  prosecutor  within  the  meaning  of  the  statute,  since  he 
makes  himself  liable  to  the  attorney  for  the  costs  of  the  prosecution.  We  agree  that 
it  would  be  extremely  inconvenient  to  inquire,  in  a  case  of  this  kind,  how  much  ettd» 
party  has  contributed  to  the  costs  of  the  prosecution,  but  for  that  very  reason  we 
come  to  a  different  conclusion,  and  are  of  opinion  that  where  the  party  grieved  is  the 
prosecutor  of  the  indictment,  he  is  nevertheless  entitled  to  the  expenses  of  the  pro- 
secution, although  he  may  have  received  assistance  from  other  parties.  We  will  only 
further  remark,  that  we  consider  this  case  quite  different  from  that  of  Rex  v.  Cooke. 

Rule  discharged. 


OXFORD  CIRCUIT. 

Hereford  Summer  Assises,  1844. 

(Before  Mr.  Serjeant  Atchbrlbt.) 

Thb  Qubsk  v.  Addis. (a) 

Hone'9teaimg. 

It  ii  not  fiUmjf  to  take  m  kene  and  ride  him  forty  mUeo  away,  there  leaving  kim,  if  there  $oa»  »» 

attempt  to  eelt  or  diepoee  qfhim. 

INDICTMENT  for  stealing  a  horse. 
The  horse  was  taken  by  the  prisoner  out  of  a  stable  near  where  he  lived  at 
Byton,  in  Herefordshire,  with  a  bridle,  and  ridden  by  him  to  Bewdley,  on  his  way  to 
Birmingham,  a  distance  of  forty  miles,  where  he  left  the  horse  at  an  inn. 

W.  H.  Cooke  contended  for  the  prisoner  that,  wishing  to  see  Birmingham,  he  took 
the  horse  merely  to  assist  him  along  his  road,  and  not  with  intent  to  steal  him. 

Atchbblbt,  Serjt.  — If  a  person,  without  leave  or  authority,  takes  a  horse  for  finolic 
or  any  purpose  without  intent  to  steal,  he  is  not  guilty  of  felony.  This  intent  must 
be  gathered  from  the  circumstances,  especially  from  the  disposition  to  sell  the  animal. 
In  tiiis  case  the  prisoner  does  not  appear  to  have  ever  offered  the  horse  for  sale,  bot 
when  he  arrivied  at  the  inn  at  Bewdley,  he  had  the  horse  fed,  and  then  went  to  sleep 
elsewhere,  and,  moreover,  he  returned  to  the  neighbourhood  whence  he  took  the 
horse,  and  where  he  was  well  known. 

Nat  GuUtg. 

Davien,  for  the  prosecution. 

W.  H.  Cooke,  for  the  prisoner. 


OXFORD  CIRCUIT. 

Monmouth  Summer  Assizes,  1844. 

(Before  the  Lord  Chief  Justice  Tindal.) 

Thb  Qubbn  v.  JAMBs.(a) 

PrttentinglondedJIrearme. — 1  Viet.  e.  85,  #.  3. 

4f  a  gun  be  preeented  at  a  pereoUf  hoded  with  gunpowder  and  bullet,  but  not  primed  eo  me  to  b€ 
e^iable  qf  going  qf,  itienota/elong  under  1  Viet.  e.  85,  t.  3,  neither  can  the  prieoner  be  conoietei 
qfanaeeuult. 

INDICTTMENT  for  attempting  to  discharge  a  certain  gun,  loaded  and  charged  with 
gunpowder  and  bullet,  at  and  against  one  George  Godwin. 
It  appeared  by  the  evidence  that  the  prisoner,  being  in  possession  of  a  house, 
(a)  Reported  ^7  ^«  I«anb»  Esq.,  Barrittcr-at-law. 
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presented  a  gun  at  a  person  who  came  to  claim  entry ;  that  the  gun  was  wrested  from 
him ;  that,  in  a  cavity  in  the  stock  handle,  there  were  found,  under  a  sliding  lid, 
several  buUets ;  that  the  gun  was  loaded,  but  that,  on  attempting  to  discharge  it,  it 
did  not  go  off,  and,  on  looking  at  the  pan,  there  was  no  powder,  excepting  what 
adhered  to  the  sides,  and  insufficient  to  admit  of  discharging  the  g\m. 

It  was  admitted  that,  as  the  gun  was  not  so  loaded  as  to  be  capable  of  doing  the 
harm  intended,  there  must  be  an  acquittal  of  the  felony,  according  to  the  decision  in 
Rex  V.  Carr  (1  Rus.  &  Ry.  377),  cited  in  1  Greaves'  Russ.  on  Crimes,  723. 

Greaves  contended  that,  though  the  felony  was  not  proved,  the  prisoner  had  been 
guilty  of  an  assault  in  presenting  the  gun  at  Godwin,  who  had  no  means  of  knowing 
that  the  gun  was  not  primed,  and  thus  an  assault  had  been  committed  by  presenting 
the  gun  in  any  way  so  as  to  create  fear  and  alarm.  {Reg,  v.  St.  George,  9  Carr.  & 
Payne.  483.) 

TiNnAX.,  C.  J. — ^According  to  the  general  law  on  the  subject,  it  is  not  necessary  that 
the  person  should  be  actually  struck  in  order  to  constitute  an  assault.  It  is  true,  in 
this  case,  that  the  person  might  have  been  in  such  a  position  that  he  might  have  been 
struck,  but  you  exclude  that  supposition  by  evidence  that  the  gun  was  so  loaded  that 
it  could  not  go  off  by  any  possibility ;  therefore,  it  is  no  felony ;  and,  for  the  same 
reason,  it  is  not  a  case  in  which  there  could  ha,ve  been  an  assault. 
Greaves,  for  the  prosecution. 
Beadon,  for  the  prisoner. 


OXFORD  CIRCUIT. 

Monmouth  Summer  Assizes,  1844. 

(Before  Lord  Chief  Justice  Tindal.) 

The  Quebn  v.  Enolakd  and  Robiks.  (a) 

Anon. 

A  iked  or  cabin,  though  built  ofitone^  roofed,  and  with  door,  fireplace,  and  window,  does  not  eonsti- 
tute  a  house  in  cases  of  arson,  under  1  Vict.  e.  89,  #.  3,  where  the  buildiny  has  not  been  slept  in 
vith  permission  qfthe  owner, 

INDICTMENT  for  setting  fire  to  a  house. 
It  appeared  that  the  building  in  question  was  a  shed  or  cabin,  used  at  some  lime- 
works  for  die  workmen  to  dry  themselves  in,  and  to  eat  their  food.  It  had  four  walls 
built  of  limestone,  a  roof  of  brown  turf  and  straw,  supported  by  stroug*^  pieces  of 
wood ;  there  was  a  door,  a  fireplace,  and  a  chimney,  but  no  window.  It  was  proved 
that  no  men  slept  there  regularly,  but  that  occasionally  a  man  had  slept  there,  without 
permission  to  do  so.  There  was  no  furniture  in  the  place,  excepting  the  benches  on 
which  the  men  sat  to  eat  their  food. 

Greaves  contended  that  this  constituted  a  house  under  the  statute.  He  cited  Rex  v. 
Bmith  (1  M.  &  Rob.  256). 

Tindal,  C.  J. — We  must  not  pare  down  the  nature  of  a  house  within  the  meaning 
of  the  statute  so  as  to  exclude  a  very  poor  cottage  ;  but  here  it  is  clear  that  there  was 
no  occupation  at  all ;  and  the  person  who  slept  there  had  no  sort  of  authority  or 
permission  from  the  owner  to  do  so,  and  was  in  fact  a  mere  trespasser.  This  does 
not  constitute  a  house,  and  the  prisoner  must  be  discharged. 

Verdict — Not  gttilty. 
Greaves,  for  the  prosecution. 
^V.  H.  Cooke,  for  the  prisoner. 

(a)  Reported  by  J.  Lanb,  Esq.,  Barrister-at-law. 
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OXFORD  CIRCUIT. 

Monmouth  Sdmmbe  Assizes,  1844. 
(Before  Lord  Chief  Justice  Tindal.) 

ThX   QvXXK  V,  VAUGRAN.(a) 
Itumufy — Eoidemee. 

TVjriM  ^umtmUy  it  iWffmM  ly  tkewimff  ikmt  ike  primmer  tMw  wewyg^f  /  fo  liiMt  ikai  ike 

ptarHtmUr  met  in  qmm$iiom  wma  m  wromj^ome. 

INDICTMENT  for  stealing  a  oow. 
It  appeared  tiiat  the  prisoner  had  had  his  oow  taken  from  him  under  an  iIlqgBl 
distress ;  that,  with  a  view  of  recovering  her,  he  had  gone  to  the  prosecutor's  dose  m 
the  night,  who  had  purchased  hia  cow,  and  taken  another  cow  ont  of  it.  It  was  also 
proved  that,  owing  to  this  and  various  other  losses,  the  prifioner's  mind  was  afiected^ 
and  he  was  under  an  impressioQ  tiiat  every  one  was  robbing  him ;  vriiereupon  tkt 
defence  of  insanity  was  taken. 

TivDAL,  C.J.-~It  is  not  mere  eocentricity  or  singularity  of  manner  that  wiU  safliee 
to  establish  the  plea  of  insanity ;  it  must  be  shewn  that  the  prisoner  had  no  competent 
use  of  his  understanding  so  as  to  know  that  he  was  doing  a  wrong  thing  in  the  parti^ 
cular  act  in  question. 


Rickardi,  for  the  prosecution. 
Sywunu,  for  the  prisoner. 


Ver^&ct-^Not  gwOiy. 


WESTERN  CIRCUIT. 

Wilts  SmiMER  Assizes,  1844. 

(Before  Mr.  Justice  Pattsson.) 

Hevizesj  Friday^  Atyuit  16. 

The  Quebn  v.  Charlks  Wise  and  Otbbes.(5) 

hidieimtemi — Qmirm/onmmmi  HmhUi. 

Wkert  mm  ^eneewmtertmUd  bif  mmetMute^mmd  a  niimeqmemt  timimtewierefy  mUered  ike  j 
wUkomi  miterimf  tkt  ^fitmee,  m  tiuiiclMai/  eamelmdm§  **  mfrntmst  ike  fanm  ef  ike  ^mimim*'  (m  ike 

jNaflnsf  /  i$  mmm  mm  schnvfci*. 

INDICTMENT  for  a  riot  and  be^nning  to  demolish  a  house,  the  property  of  ^ 
prosecutor.     It  concluded  "  against  the  form  of  the  statutes,  &c."  in  the  pluraL 

Siade,  for  the  prisoners,  demurred,  on  the  ground  of  the  conclusion  being  "  against 
the  form  of  the  statutes,"  instead  of  "  the  statute."  The  offence  in  this  case  was 
created  by  one  statute,  and  subsequently  another  statute  was  passed,  changing  the 
punishment,  but  in  no  way  affecting  the  offence.  The  offence,  therefore*  was  againit 
one  statute  only,  and  the  conclusion  should  have  been  in  the  singular. 

Pattbson,  J.,  said  that  the  judgment  of  the  Ck>urt  must  be  for  the  prisoners.  The 
demurrer  was  good.  An  objection,  die  converse  of  tiiis,  had  been  taken  at  Dordiester, 
and  in  that  case  he  had  decided  against  the  objection,  which  was,  in  foot,  a  A^<ni>ii 
in  favour  of  the  objection  now  raised. 

Siade,  for  the  prisoners. 


i)  Reported  Vy  J.  Lake,  E«|.,  BmigtBr-at-hir. 
Reported  1^  B.  W.  Cox,  Biq.,  Bmlstcr-al-lNr. 
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WESTERN  CIRCUIT. 

Wilts  Summer  Asshzeb,  1844. 

Devizes,  August  17. 
Tbb  Quxbh  v.  Jobn  Rn88BLL.(a) 
BMmtee-^Oerti/kaU  qf  former  cmmietim. 
Ai  m  imdMrnmU  offomtt  a  eonmet/or  an  cica/if.  a  eertificaie  »taimg  thai  primmer  had  been  emwieM 
9f  iwo  lareemei,  and  tenteneed  to  two  several  ierme  qf  troMtporiaiUm  for  tevem  peare,  et^ffMenUp 
mU  ami  theamManee  and  effect  qfthe  indietmeni,  and  ieadmieeibU  in  evidence  wilder  5  Qeo,  4,  c.  84, 
•.24. 

PRISONER  was  indicted  for  escaping  from  custody,  being  at  the  time  under  sen- 
tence of  transportation.     To  prove  the  prisoner  a  convict, 

Hadaw^  for  the  prosecution,  put  in  a  certificate,  given  by  Mr.  Bellamy,  under  stat. 
5  Geo.  4,  c.  84,  s.  24,  which  stated  that  the  prisoner  had  been  convicted  of  two  lar* 
emMf  •  and  sentenced  to  two  several  terms  of  transportation  of  seven  years  each  for  the 
«id  laroenies. 

Hodges,  for  the  prisoner,  contended  that  the  certificate  was  insufficient.  By  the 
tbove  statute  a  certificate  was  made  evidence  provided  it  set  out  the  substance  and  ef- 
fect of  the  indictment  upon  which  the  prisoner  had  been  convicted.  This  certificate 
did  not  do  so,  and  therefore  was  not  evidence  of  the  conviction. 

Hadow,  for  the  prosecution,  contended  that  inasmuch  as  the  certificate  set  forth  that 
the  prisoner  had  been  indicted  for  a  larceny,  convicted,  and  sentenced  to  be  transported, 
it  nifficiently  stated  the  substance  and  effect  of  the  indictment. 

Paitbson,  J.,  said  that  he  considered  that  the  certificate  in  question  sufficiently  com* 
pfied  with  the  requisitions  of  the  statute,  and  he  should  receive  it  in  evidence. 

The  prisoner  was  subsequently,  on  other  grounds. 

Acquitted. 

Hadow,  for  the  prosecution. 

Hodges,  for  the  prisoner. 

MUNSTER  CIRCUIT. 

LiMBBICK   SUMMEB   AsSIZES,    1844. 

March  7  and  8. 

(Before  Jackson,  J.) 

Tbb  Qubbn  v.  John  Lynch,  Patrick  Lynch,  and  Edwabd  Conwat.(6) 

Practice — Indictment — Jury, 

A  eemntfjmror,  eoen  in  a  a^tal  eaae^  and  after  the  judge  has  commenced  hie  charge,  may  be  brought 

in  the  emetody  qfthe  eherifinto  the  adjoining  City  Court  ae  a  unineee,  without  vitiating  the  trial, 
fie  nmnu  qf  the  witneeeee  on  the  back  qf  an  indictment  need  not  be  in  the  handwriting  qf  the  Clerk 

qfthe  Ooim  or  Me  deputy. 
Where,  wUkeut  any  fatality  occurring  to  any  of  them,  and  without  the  consent  qf  the  prisoners,  a 

jmry  are  discharged  without  gieing  a  verdict,  Qtusre,  Can  the  prisoners  be  tried  again  for  the  same 

egmcet 

fY^HE  prisoners  were  indicted  for  murder.  John  Lynch  was  now  for  the  first  time 
JL  pat  on  his  trial,  but  the  other  prisoners  had  been  no  less  than  three  times  tried 
lor  the  same  offence.  On  the  first  occasion,  the  jury  not  being  able  to  agree,  were 
discharged ;  on  the  second  occasion  (at  the  adjourned  Summer  Assizes,  in  1843),  after 
the  case  had  been  gone  through,  one  of  the  jurors  was  taken  so  seriously  ill,  that  the 
jury  were  obliged  to  be  discharged.  A  third  jury  was  then,  at  the  same  assizes,  sworn 
to  try  the  case,  and  this  jury,  like  the  first,  being  unable  to  agree  to  a  verdict,  were 
discharged,  at  a  late  hour  on  a  Saturday  night,  by  Mr.  Justice  Jackson,  who  then,  as 
r,  presided  in  the  County  Court.  Under  these  circumstances, 
Coppinger  (with  whom  were  /.  Waller  and  Sir  Coleman  O'Loughlin),  on  behalf  of 

(a)  Reported  Vy  E.  W.  Cox,  Esq.,  BarrUter-at-law. 

(>)  Reported  by  M.  St.  Lboeb  Babinotom,  £»q.,  Barrister-at-Iaw. 
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Patrick  Lynch  and  Edward  Conway,  tendered  a  plea»  aetting  out  the  &cts  of  the  pri- 
soners  having  heen  tried  before,  and  the  jury  being  discharged  without  the  occurrence 
of  any  fatality  or  accident,  they  not  having  agreed  to  a  ven&t,  and  that  their  discharge 
was  without  the  consent  of  the  prisoners.    To  this  plea 

Bennett,  Q.C.  on  behalf  of  the  Crown,  replied. 

Jackson,  J. — ^The  point  having  been  raised  before  (a),  as  it  was  a  new  one,  I  took 
every  pains  to  have  the  matter  investigated,  and  I  wrote  to  Mr.  Justice  Cresswell  on 
the  subject,  who  informed  me  that  a  similar  case  was  not  known  to  have  occurred, 
except  once  before  Lord  Denman,  and  that  on  that  occasion  the  feeling  in  Westminster 
Hall  on  the  subject  was  in  fiivour  of  the  point  that  a  jury  might  be  discharged  under 
such  circumstances,  and  the  prisoner  legally  tried  again.  I  endeavoured  to  obtain  the 
opinion  of  the  twelve  judges  upon  the  point,  but  unfortunately  some  of  them  were  ill ; 
however,  the  majority  of  them  attended,  but  they  had  an  objection  to  go  into  any  caae 
ii  priori,  and  declined  coming  to  any  resolution  on  the  subject,  until  the  question  is 
brought  before  them  regularly  upon  some  case  in  which  the  point  is  raised.  The 
course,  therefore,  which  I  shall  now  adopt  is  to  reserve  the  question,  and  allow  it  to  go 
before  the  judges,  and  proceed  with  the  trial.  It  is  a  point  of  too  great  importance  for 
me  to  decide  in  this  court. 

The  trial  was  then  proceeded  with. 

While  his  lordship  was  charging  the  jury,  it  was  intimated  that  one  of  the  jorora 
was  required  to  give  evidence  in  a  civil  case  which  was  then  in  course  of  trial  in  tlie 
City  Court,  before  the  Chief  Baron. 

Jacksost,  J.,  did  not  think  he  could  allow  a  juror  to  leave  the  box,  as  the  jury  woe 
empannelled  to  try  a  very  serious  crime, — a  circumstance  of  the  kind  had  never  come 
under  his  notice  while  he  was  on  circuit,  and  he  should,  therefore,  consult  with  the 
Chief  Baron  before  he  could  allow  the  juror  to  go. 

His  lordship  then  retired  for  about  a  quarter  of  an  hour,  and,  upon  his  return,  stated 
that,  upon  consultation  with  the  Chief  Baron,  he  had  determined  to  permit  him  to  go 
into  the  other  court  and  give  his  evidence,  in  custody  of  the  sheriff. 

Mr.  O'Ghrady,  the  juror,  was  then  taken  into  the  other  court  by  the  sheriff,  npoa 
which 

Coppinger  called  upon  his  lordship  to  discharge  the  jury,  and  contended  that  the 
trial  could  not  now  proceed ;  that  there  had  been  a  separation  of  the  jury,  and  they 
were  now  virtually  (hscharged ;  for  one  of  them  had  gone  into  another  coimty  from 
that  in  which  they  were  sworn,  for  the  CowUy  Court-house  was,  for  the  purposes  of 
trials,  reckoned  a  part  of  the  county  of  Limerick  ;  but  the  City  Court,  into  which  the 
juror  had  gone,  was  in  the  county  of  the  cUy  of  Limerick ;  the  jury  were  bound  to 
stand  together. 

Jackson.  J. — I  cannot  agree  with  you ;  but  I  shall  take  a  note  of  your  objection. 

The  juror  having  returned,  the  learned  judge  proceeded  to  finish  his  charge  to  the 
jury. 

It  was  then  objected  by  Sir  Colenum  0*Lougklin,  that  the  names  of  the  witnesses 
indorsed  upon  the  indictment  were  not  in  the  handwriting  of  the  Clerk  of  the  Crown  ox 
his  deputy  (the  fact  was  admitted).   (Reg.  v.  (yConneU,  2  Law  T.  p.  248,  note  (a).) 

Jackson,  J.,  overruled  the  objection,  but  took  a  note  of  it. 

John  Lynch  was  acquitted,  Patrick  Lynch  and  Edward  Conway  were  found  guilty. 

(a)  At  the  a^jo^u^'^  summer  usizes  of  1843  a     tion  was  not  at  that  time  further  pressed  by  tk»t 
similar  plea  was  put  in,  hut,  of  course,  as  the  jury     prisoners*  counsel, 
-were  discharged  without  giving  a  verdiet,  the  ques« 


CENTRAL  CRIMINAL  COURT, 

Apbil  SfissioNSy  1844. 

Tuesday^  April  9. 

(Before  the  Common  Sebjbant.) 

ThB   QuEBN  v.  STBV£N8.(a) 

False  preienee*, 

Wkift  a  pritomer  who  had  pmhutly  pledged  ingoU  qf  nlver  with  the  proeecutor  brought  bwre  of 
wortklen  metml^  Hmilar  in  appearamee,  and  laid  them  down,  saying  **  Eight  ounces  each,  at  four 
skUHngs  an  owice,  the  same  as  before"  and  prosecutor,  without  testing  them,  advanced  money  upon 
tkam — Held,  and  ifierwards  approved  by  some  of  the  judges,  to  be  a  sufficient  false  pretence  within 
tkaataimte. 

flatus  prisoner  was  indicted  for  obtaining  money  under  false  pretences,  and  the 
X  substance  of  the  evidence  was  this : — He  had  been  in  the  habit  of  pledging 
ingots  of  silver  with  the  prosecutor,  and  receiving  a  certain  advance  per  ounce  upon 
dMm.  These  had  been  generally  tested  at  the  time,  and  found  to  be  genuine ;  and 
had  been  frequently  redeemed,  and  pledged  again  for  the  same  sums.  On  the  several 
days  named  in  the  indictment,  the  prisoner  brought  certain  ingots,  similar  in  appear* 
aDce  to  the  former  ones,  and,  laying  them  on  the  counter,  said,  "  Eight  ounces  each». 
It  four  shillings  an  ounce,  the  same  as  before."  The  money  was  then  advanced  upoir 
them,  and  it  was  afterwards  found  that  they  were  composed  of  a  metal  utterly  worth* 
kss.  All  the  genuine  ingots  had  been  redeemed,  but  at  the  period  of  the  trial  the 
prosecutor  had  seventy  or  eighty  of  the  spurious  ones  in  his  possession. 

He  stated  on  his  examination,  that  on  the  days  in  question  he  did  not  test  the  metal, 
it  being  the  same  in  appearance,  and  similarly  wrapped  up,  as  the  former,  and  that  he 
trusted  to  the  representations  of  the  prisoner.  Had  a  stranger  come  into  the  shop 
with  such  articles,  he  should  unquestionably  have  tested  them  before  he  made  any 
•dvance. 

Prendergast,  for  the  prisoner,  contended  that  this  could  not  be  considered  a  false 
fietence  within  the  statue.  It  must  be  made  with  r^ard  to  some  fact,  and  not  merely 
as  to  the  value  and  quality  of  the  goods.  A  tradesman  is  bound  to  use  prudence  and 
diacretion  in  the  conduct  of  his  business,  and  if  his  judgment  fail  him  in  a  matter 
where,  if  fairly  exercised,  it  would  have  protected  him,  he  has  no  right  to  complain. 

The  Common  Sbbjbant. — Surely,  if  a  man  represents  an  artide  to  be  one  thing 
tnd  it  turns  out  to  be  another,  he  is  indictable. 

Prendergast. — Here  the  ingots  are  all  metal.  The  only  difference  is  in  their  quality . 
If  a  man  buys  a  coat  on  the  representation  of  its  being  of  the  best  Saxony  doth,  and 
it  is  of  an  inferior  description,  there  is  no  false  pretence  for  which  the  sdler  is 
criminally  liable.  It  may  be  a  breach  of  warranty,  but  can  be  nothing  more.  He 
died  R.  v.  Codrington  (1  C.  &  P.  661)  ;  R.  v.  Reed  (7  C.  &  P.  848)  ;  R.  v.  Barnard 
(7  C.  &  P.  784),  and  pressed  that  the  point  should  be  reserved. 

The  Common  Sbbjbant. — I  hold  the  gist  of  this  case  to  be  the  difference  in  the 
natare  of  the  articles  themselves.  They  were  represented  to  be  silver,  and  they  turn 
<mt  to  be  pewter.  If  the  jury  bdieve  the  facts  that  have  been  stated,  there  was  a 
deliberate  intention  on  the  part  of  the  prisoner  falsely  to  pretend  that  they  were  the 
same  as  had  been  previously  pledged,  whereas,  not  in  mere  quality,  but  in  substance, 
they  are  totally  different.  I  will  not  reserve  the  point  for  the  fifteen  judges,  but 
shodd  the  prisoner  be  convicted,  I  will  respite  the  sentence  and  consult  some  of  them 
before  the  next  session.  A  verdict  of  gmlty  was  returned,  and  the  Common  Sbb- 
JSANT  stated  that,  having  mentioned  the  point  to  some  of  the  judges,  they  were  of 
opinion  that  the  false  pretence  was  sufficiently  made  out. 

(a)  Reported  hy  B.  C,  RoBiNaON,  Eaq.y  BaRistsr-at.law. 
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CENTRAL  CRIMINAL  COURT, 

August  Sbssioh,  1844. 

Wednesday  f  August  21, 

(Before  Mr.  Baron  Quanbt.) 

Thb  Qubbn  V,  Vallbb,  Eubico,  and  HABBi80N.(a) 

Prmd§tai(md  cccMtofy — F&r§€ry  toufer  1  Wm,  4,  e.  66»  «.  19. 

Aftariy  emphyed  to  emgrtnt  a  pUUefmr  the  pmrpo99  ftfjwptry  or  a  forHgm  CkmermmnUt  eomm 
emied  wiih  ike  camnU  9f  ihmi  GoocnuMii/,  tmd  tmder  Att  direeiiom  proeiured  other  ptntm  to  i 
ike  plate,  HM,  ikmt  ikoee  who  aeimmify  enyrmoedU  wert  to  beMntmed,  m  ike  akeenee  qfemd 
io  ike  contrary  t  to  be  itmoeeni  agente,  and  tkat  ike  partiee  who  kad  oriffmaUy  ghen  the  order  i 
eorreetly  indicted  aaprmcipaie  m  tkefwgery. 

Engraving  a  plaiefor  a  portion  qf  a  note  ie  vfiikin  tke  Statnie. 

npiHE  prisoners  were  indicted  under  the  1  Wm.  4,  c.  66,  8.  19,  for  having 
I  graved  a  plate  for  the  purpose  of  forging  certain  orders  for  the  payn 
of  money,  purporting  to  be  the  orders  of  the  Administrator  of  Funds,  in  the  kingc 
of  Holland.  There  were  other  counts,  charging  them  with  knowingly  having  s 
forged  plate  in  their  possession.  It  appeared  in  evidence  that  the  prisoners  had  app 
to  an  artist  named  Rosenthal,  to  engrave  a  copy  of  the  coupons  of  the  NetherUi 
Bank.  Rosenthal,  suspecting  that  there  was  an  intention  to  defraud,  communici 
with  the  police,  sod  idso  with  the  Dutch  consul,  on  the  subject,  and,  under 
direction  of  the  latter,  he  employed  persons  to  engrave  the  phUs  in  aooordanoe  i 
the  order  given  him. 

Chrksom,  for  the  prisoner  Eurico.— Rosenthal,  without  the  privity  of  the  o( 
parties  charged,  employs  others,  and  there  is  no  evidence  to  shew  that  those  who  re 
made  the  plate  were  not  guDty.  If  so,  the  indictment  is  incorrectly  framed,  sino 
they  were  principals,  the  prisoners  could  only  be  accessories  before  tiie  fiact.  Here 
^e  counts  charge  a  making,  and  not  a  causing  to  be  made. 

Ckamock,  for  the  prisoner  Valler. — ^The  parties  engraving  the  plate,  although  ta 
to  be  innocent  of  any  fraud,  had  no  competent  authority  to  engrave  it.  In  legal  c 
templation,  therefore,  they  are  not  innocent  agents,  so  as  to  render  the  parties  here 
dieted  priiMapals.  The  case  of  A.  v.  Bmmen  (2  Moody's  Cr.  Ca.  809)  was  somen 
similar  to  this,  but  there  the  Mint  gave  the  autiiority  to  the  agent  to  make  the  die, 
was  legally  empowered  to  do  so.  Moreover,  the  coupon  engraved  is  an  imperfect 
strument.     It  wants  both  number  and  signature ;  without  these  it  is  valueless. 

OuBNBT,  B.— -The  instrument  is  laid  in  the  indictmoit  as  part  of  an  undertald 
and  the  Act  of  Parliament  expressly  mentions  a  perfect  or  imp^foct  instrument.  A 
the  other  objection,  my  brother  Wightman  and  myself  think  it  is  answered  by  the  fi 
of  the  case.  The  agents  appear  to  have  acted  bond  fide.  If  the  prisoners  rely  on  tl 
be^g  guilty,  and  therefore  principals  in  the  felony,  it  is  for  them  to  prove  it.  A 
authority,  this  is  a  better  authority  than  the  one  which  was  held  sufficient  in  Reg 
Bmmem,  There  the  solicitor  to  die  Mint  was  the  authorizing  party ;  here  it  is 
Consul  of  the  Netherlands.  A  legal  authority  to  coin  or  forge  is  impossible,  but  a  i 
fident  authority  has  been  given  here. 

(a)  Reported  by  B.  CRobinsoh,  Eiq.,  Bairifttr-st-law. 
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CROWN  CASE  RESERVED. 

Saturday y  November  16,  1844. 

(Before  Lord  Denman,  C.J.,  Tindal,  C.  J.,  Pollock,  C.B.,  Patteson,  Williams, 
CoLBRiDOE,  WioHTMAN,  CoLTMAN,  Maule,  Cresswell,  and  Erle,  JJ.,  and 
Parks,  Aldebson,  Gurnet,  and  Rolfe,  BB.) 

The  Queen  v,  Robert  Gower  Grimwade.  (a) 

Indietmtnt  for  tending  a  threatening  letter — what  a  *^  tending,** 

f§  letter  threatening  to  bum  the  premitet  of  A^  but  directed  to  Bt  be  left  at  a  gate  on  a  public 
highway,  with  the  intention  that  it  should  reach  A  ae  well  at  B,  that  is  a  sending  to  Af  within  thiie 
fqfthestat.  4  Geo.  4,  c.  54,  #.  3. 


THE  prisoner  'was  indicted  under  stat.  4  Geo.  4,  c.  54,  s.  3,  which  provides  that 
"  if  any  person  shall  knowingly  and  wilfully  send  or  deliver  any  letter  or 
writing,  with  or  without  any  name  or  signature  subscribed  thereto,  or  with  a  fictitious 
Dame  or  signature,  demanding  money  or  other  valuable  thing,  or  threatening  to  kill 
or  murder  any  of  his  Majesty's  subjects,  or  to  bum  or  destroy  his  or  their  houses,  out- 
houses, bams,  stacks  of  com,  grain,  hay,  or  straw,  &c.,  he  shall  be  guilty  of  felony." 
The  indictment  contained  three  counts. 

The  first  charged,  that  the  prisoner,  "  knowingly,  wilfuUy,  and  feloniously,  did  send 
to  Sir  Joshua  Ricketts  Rowley,  Bart.,  a  certain  letter,  with  a  certain  fictitious  signa- 
tut,  to  wit,  the  signature  '  A  Polstead  Labourer,'  subscribed  thereto,  directed  to  the 
aid  Sir  J.  R.  Rowley,  Bart.,  by  the  name  and  description  of  '  Sir  J.  R.  Rowley, 
Bart.,  Stoke,  Suffolk,'  threatening  to  destroy  the  house,  outhouses,  barns,  stacks  of 
eom,  grain,  hay,  and  straw,  the  property  of  the  said  Sir  J.  R.  Rowley,  Bart.,  a  sub- 
ject of  our  lady  the  Queen,  then  and  there  being ;  which  said  letter  is  as  follows,  that 
ii  to  say  :— 

"  •  Sir, — This  is  to  inform  you,  that,  unless  your  tenant,  Mr.  Browna,  of  Polstead, 
pay  his  men  an  advance  of  wages,  the  present  being  8s.  per  week  for  twelve  hours' 
labour,  he  will  be  visited  with  a  blaze ;  but  your  timely  interference  may  prevent  the 
intended  calamity.  A  Polstead  Labourer. 

"  '  P.S. — Mr.  Brown's  8s.  per  week  and  30s.  per  week  for  a  policeman  will  not  do; 
not  but  what  an  8s.  labourer  wants  looking  after,  for  it  is  impossible  for  that  man  to 
live  honestly  without  getting  into  debt ;  he  is  the  only  one  in  the  parish  at  8s.'  " 
Concluding,  "  against  the  form  of  the  statute,  &c." 

The  second  count  charged  the  sending  the  same  letter  to  one  William  Brown,  and 
described  it  as  a  letter  threatening  to  bum  and  destroy  the  house,  outhouses,  bams, 
&c.,  of  the  said  William  Brown. 

The  third  count  charged  the  sending  to  Sir  J.  Rowley ;  but  described  the  letter  as 
dneatening  to  bum  the  house,  outhouses,  &c.,  of  one  William  Brown. 

The  prisoner  was  tried  before  Mr.  Baron  Alderson  at  the  last  Summer  Assizes  for 
the  county  of  Suffolk.  The  facts,  as  proved  at  the  trial,  were,  that  the  prisoner  left 
the  letter  described  in  the  indictment  under  a  gate  by  the  side  of  a  public  road  near 
Sir  Joshua  Rowley's  house ;  that  it  was  found  there  and  forwarded  to  the  house,  where 
it  came  into  the  hands  of  Mr.  Hardy,  the  steward,  who,  having  read  it,  delivered  it  to 
a  constable,  by  whom  it  was  afterwards  shewn  to  both  Sir  J.  Rowley  and  Mr.  Brown. 
Mr.  Brown  was  the  occupier  of  a  house  and  farming  premises,  the  property  of  Sir 
J.  Rowley,  under  an  agreement  for  a  term,  of  which  two  years  remained  unexpired, 
and  was  possessed  of  no  such  premises  of  his  own. 

The  learned  judge,  in  summing  up,  directed  the  jury  that  the  prisoner  might  be 
convicted  on  the  first  count,  because  the  premises  threatened  to  be  burnt,  though  ia 
the  occupation  of  Mr.  Brown,  were  the  property  in  reversion  of  Sir  J.  Rowley ;  and 
that  upon  the  second  count  the  prisoner  might*  abo  be  convicted,  if  the  jury  were 
latiafied  that  the  intention  of  the  prisoner  was  that  the  letter  should  be  sent  to  Mr. 

(«)  Reported  by  ▲•  Bittlkston,  Esq.,  Barrister-at-lmw. 
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Brown  as  well  as  to  Sir  J.  Rowley ;  for  then,  in  his  opinion,  the  leaving  of  th< 
in  the  way  described  was  a  sufficient  "  sending"  of  it  to  Mr.  Brown,  within  the  c 
but  the  learned  judge  reserved  both  points  for  the  consideration  of  the  judges.  ( 

Gurdon,  for  the  prisoner. — The  first  point  is,  that  the  allegation  in  the  1st 
that  the  letter  in  question  theatened  "  to  destroy  the  house,  &c.,  the  property 
said  Sir  J.  R.  Rowley,"  is  not  supported  by  the  evidence.  The  statuti 
"  threatening  to  bum  or  destroy  his  or  tiieir  houses,  &c. ;"  and  that  language  is 
tended  to  apply  to  parties  having  only  a  reversionary  interest  in  the  premise 
interest  intended  is  that  of  the  party  actually  in  possession.  Reg.  v.  Burridge 
Rob.  296),  (6)  is  decisive  on  that  point.  Secondly,  there  was  no  sending  of  th 
either  to  Sir  Joshua  Rowley  or  Mr.  Brown.  After  it  had  been  opened  and  read, 
shewn  to  them  both  by  the  constable,  and  probably  to  half  the  parish  as  we] 
them.  The  contents  of  the  letter  were  known  when  it  was  shewn  to  Sir  J.  Row! 
Mr.  Brown ;  that  makes  this  case  similar  to  cases  where  a  conscious  agent  is  em| 
as,  if  a  man  puts  a  fire-box  in  a  position  in  which  another  discovers  it,  and  thai 
knowing  its  contents,  explodes  it ;  he  is  the  principal :  so  a  party  leaving  a  forg* 
in  the  same  way,  would  not  be  answerable  for  the  uttering  of  that  note  by  a  par 
found  it  where  it  had  been  left  and  knew  that  it  was  forged. 

Pollock,  C.  B. — ^The  statute  makes  the  sending  a  threatening  letter  a  subs 
offence ;  the  uttering  a  forged  note  must  be  with  intent  to  defraud  some  person  or  p 

Gurdon, — ^The  case  put  by  Mr.  Justice  Foster  is,  that  if  one  person  leaves  pc 
a  place  where  another  finds  it,  and  that  other,  knowing  it  to  be  poison,  delivers 
third,  the  latter  is  the  principal. 

Pollock,  C.  B. — ^There  also  the  intent  is  necessary.  The  question  here  is  . 
did  the  prisoner  "  send"  the  letter  ? 

Gurdon. — It  is  laid  down  generally,  that  if  the  agent  be  not  perfectly  innocc 
party  who  employs  him  is  only  an  accessory.  (Fost.  C.  L.  349.)  (c)  The  case 
v.  Paddle  (R.  &  R.  C.  C.  484),  (cQ  only  goes  to  this  extent :  that  if  the  lettc 
delivered  to  one  person  for  the  purpose  of  being  handed  over  to  another,  th< 
threatened,  that  would  be  a  sending  to  the  latter ;  but  that  must  mean  the  deli' 
an  innocent  agent. 

Pattbsok,  J. — If  I  send  a  letter  by  another  man,  I  can't  understand  how  th; 
sends  it. 

Loan  Denman,  C.  J. — Or  how  you  do  not  deliver  it. 

(a)  The  learned  jodge  held  the  3rd  coant  bad,  and  B ;  for  in  that  case  both  of  them  would  have  b 

as  to  that,  directed  an  acquittal.  dpals,  each  of  them  having  gone  as  far  as  1 

(6)  Reg.  v.  Burridge.    Indictment  for  sending  a  towards  perpetration, 
tbreateoing  letter :  two  counts  charged  the  sending  **  If  A  had  prepared  the  poison,  and  deUv< 

to  one  Ley,  threatening  to  bum  a  house,  his  pro-  D,  to  be  administered  to  B  as  a  medicine 

perty ;  and  two  other  counts  charged  the  sending  accordingly,  in  the  absence  of  A,  had  admi 

to  Ley,  threAtcniog  to  burn  a  house  in  the  pos-  it,  not  knowing  that  it  was  poison,  and  B 

session  of  Elliott,  and  the  property  of  Ley.     It  of  it,  A  would  have  been  a  principal  in  the 

appeared  that  Elliott  was  tenant  to  Ley  of  the  house  upon  the  same  foot  of  necessity.     For  D  b 

in  question,  and  the  objection  being  taJcen,  that  the  nocent,  A  must  have  gone  whoUy  unpunisht 

first  two  counts  were  not  supported,  the  house  being  could  not  have  been  considered  as  a  prindp: 

E!liott*s,  and  not  Ley's— and  that  the  latter  counts  if  D  had  known  of  the  poison  as  well  as  A 

charjred  no  offence,  Maule,  J.,  was  of  opinion  *'  that  would  have  been  a  principal  in  the  murder 

the  offence  was  not  within  the  meaning  of  the  sta-  if  absent,  an  accessory  before  the  fact.    For 

tute.     It  must  otherwise  be  admitted,  that  if  a  party  of  necessity  already  mentioned  (n«  maleficia 

should  have  any  interest  whatever  in  a  house,  such  ant  impunita)  doth  not  here  take  place/' 
as  a  reversion  expectant  on  the  determination  of  a         (<{)  In  R'  v.  Paddle f  the  indictment  chai 

particular  estate,  howerer  remote  or  contingent,  the  sending  to  Kirby  of  a  letter  threatening  Bi 

house  would  be  sufficiently  described  as  '  his.*     As  Rodwell,  and  the  objection  was  taken  tha 

to  the  other  counts,  the  offence  charged  was  that  of  dictment  ought  to  charge  the  prisoner  with 

sending  a  letter  to  A,  threatening  to  burn  the  house  the  threatening  letter  to  the  party  threatec 

of  B,  which,  according  to  the  case  cited  {Rex  v.  the  trial  the  objection  was  oTerruled ;  but  t 

Paddle — see  below),  was  not  within  the  Act.*'  being  reserved,  the  judges  held  that  the  sec 

(c)   The  following  is    the  passage  referred  to.  letter  to  Kirby,  as  Kirby  was  not  threatei 

"  A,  with  the  intention  to  destroy  B,  layeth  poi-  not  vrithin  the  statute ;  and  upon  that  ace 

son,  properly  disg^sed,  in  his  way  ;  B  taketh  it,  judgment  was  arrested ;  but  they  intimatec 

and  dietb.    A,  though  absent  when  the  poison  was  Eorby  had  delivered  it  to  Rodwell  or  Brool 

taken,  is  a  principal.    And  if  this  had  been  done  at  jury  should  think  that  the  prisoner  inte: 

the  instigation  of  C,  he,  if  absent,  would  have  been  should  so  deliver  it,  this  would  be  a  sending 

no  more  than  an  accessory  in  the  murder;  unless  they  prisoner  to  Rodwell  or  Brook,  and  would  si 

had  both  minj^ed  the  poison,  and  laid  it  in  the  way  of  charge  to  that  effect. 
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(rirrdbji.— ^The  letter  must  at  all  events  reach  Mr.  Brown  or  Sir  J.  Rowley,  before 
the  offence  is  complete  ;  but  they  never  saw  it  until  it  was  shewn  to  them  by  the  con- 
stable. 

Pattssok,  J.— In  Rex  v.  Wagataffe  (R.  &  R.  C.  C.  398), (a)  the  letter  never  was 
in  the  possession  of  the  party  threatened  ;  it  was  read  to  him  by  his  wife. 

Aldbrsok,  B. — The  whole  act  of  the  prisoner  ceased  when  he  dropped  the  letter ; 
bat  if  that  were  done  with  the  intent  that  it  should  go  forward,  it  is  easy  to  shew  that 
that  is  a  sending. 

Pattbson,  J. — ^The  words  of  the  Act  merely  are,  "  send  or  deliver,"  not  send  or 
deliver  to  any  person. 

Gurdon, — In  Rex  v.  Paddle,  the  sending  to  a  party  not  threatened  was  held  not  to 
be  within  the  statute.  Here  there  was  a  mere  shewing  of  the  letter,  which  is  quite 
distinct  from  a  sending  or  delivering  within  the  statute.  Lastly,  if  the  prisoner  is  en- 
titled to  judgment,  on  either  of  the  two  counts,  a  general  sentence  on  both  counts 
cannot  be  supported,  since  the  recent  case  of  O'Connell  v.  The  Queen. 

Aldsrson,  B. — ^That  point  can't  arise  here,  because  both  counts  are  good  on  the 
fiice  of  them. 

0' Medley,  for  the  Crown. — ^There  is  no  objection  on  the  face  of  the  record ;  and  if 
either  count  is  supported  by  the  evidence,  that  is  enough.    Now,  the  second  count,  which 
charges  the  sending  to  Brown  a  letter  threatening  to  set  fire  to  Brown's  premises,  is 
completely  proved.     R,  v.  Hammond  (2  East,  P.  C.  11 19)  (6)  shews  that.     (He  wa»- 
tiien  stopped  by  the  Court.) 

Lord  Denman,  C.  J.,  delivering  the  opinion  of  all  the  judges. — ^The  question  is  as  to 
tlie  meaning  of  the  word  "  sent ;"  and  that  cannot  be  affected  by  the  consciousness  of 
the  party  who  carries  the  letter.  We  think  it  was  properly  left  to  the  jury,  on  the  second 
eoont,  to  consider  whether  the  act  of  depositing  the  letter  was  done  with  the  intention 
tiiat  it  should  reach  Mr.  Brown  ;  the  jury  have  found  that  that  was  so,  and  we  think 
they  have  done  right.  It  is  not  necessary  to  enter  upon  the  first  count,  and  it  must 
be  understood  that  we  proceed  entirely  on  the  second. 

Conviction  held  right. 


(a)  Rex  T.  Wagttaff,  The  following  is  the  mar- 
ginalnote  of  that  case. — **  Indictment  on  27  Geo.  2, 
e.  15,  for  sending  a  threatening  letter.  Dropping  a 
letter  in  a  man*8  way,  in  order  that  he  may  pick  it 
up,  is  a  Mending  it  to  him.  The  sending  will  be 
within  the  statute,  though  the  party  saw  the  prisoner 
drop  the  letter,  if  the  prisoner  did  not  think  the 
party  knew  him,  and  intended  he  should  not.  Though 
the  contents  may  lead  the  party  to  suspect  who 
wrote  the  letter,  this  will  be  no  answer  to  the  charge, 
unless  they  shew  that  the  prisoner  did  not  mean  to 
eonceal  himself.**  The  eridence  as  to  the  sending  in 
that  case  was  as  follows :— The  prosecutor  swore 
that  on  a  certain  erening,  as  he  was  going  through 
ooe  of  his  gates,  the  prisoner  was  coming  through 
aaother ;  tluit  when  the  prosecutor  got  to  his  door, 
the  prisoner  came  up,  and  dropped  a  paper  into  the 
yanl.  The  prisoner  then  went  off  the  nearest  way 
for  his  own  house,  as  hard  as  he  could.  The  prose- 
cutor returned  home,  and  told  his  wife  to  go  out  and 
look  after  the  cows.  The  wife  of  the  prosecutor, 
who  was  called  as  a  witness,  stated  that  her  hus- 
band came  in  a  good  deal  flurried ;  that  she  .went 
out  immediately,  and  took  a  lanthorn  with  her  to  go 
to  the  cows,  and  picked  up  the  letter  on  the  steps. 
She  first  read  it  to  herself,  and  afterwards  read  it  to 
her  husband.    Two  questions  were  left  to  the  jury : 


1st— whether  the  prisoner  dropped  the  letter  mean- 
ing that  it  should  be  conveyed  to  the  prosecutor,  and 
that  he  should  be  made  acquainted  with  its  con- 
tents ;  which  they  answered  in  the  affirmative :  2nd 
— whether  the  prisoner,  at  the  time  he  dropped  the 
letter,  intended  that  the  prosecutor  should  know 
him,  or  suppose  that  he  did ;  which  they  answered 
in  the  negative ;  and  the  judges,  upon  consideration 
of  the  case,  held  the  conviction  right. 

(6)  In  A.  V.  Hammond  the  indictment  consisted 
of  twelve  counts  ;  one  set  charging  that  the  prison- 
ers (man  and  wife)  sent  and  delivered  the  letter ; 
and  another,  that  they  caused  it  to  be  sent  and  de- 
livered.  It  appeared  there  that  the  wife  wrote  the 
letter,  and  the  husband  delivered  it;  but  there  was- 
no  evidence  that  he  had  any  knowledge  of  its  con- 
tents ;  and  the  judges  held  that  the  husband  could, 
not  be  convicted  under  stats.  9  Geo.  1,  c.  22,  and 
27  Geo.  2,  c.  15 ;  for  '<  that  it  was  impossible  to 
conceive  that  carrying  a  letter  could,  by  any  con- 
struction, be  comprehended  under  the  words  *'  send 
any  letter,"  which  were  the  precise  terms  of  the 
statutes ;  but  that  the  wife  might,  if  she  wrote  the 
letter  herself  without  any  interference  of  her  hus- 
band, and  sent  it  by  him,  without  his  knowing  its 
contents. 


J(2 


88  CRIMINAL  LAW  CA8E8. 

CROWN  CASE  RESERVED. 

Saturday,  November  16,  1844. 

(Before  Lord  Denman,  C.J.,  Tindal,  C^.,  Pollock,  C.B.,  Pattesok,  Williams, 
Coleridge,  Wightman,  Coltman,  Maule.  Cresswell,  and  Eels,  JJ.,  and 
Parke,  Aldersok,  Gurnet,  and  Rolfe,  BB.) 

The  Queen  v,  John  BowEN.(a) 

Indictment  for  defacing  parith  regieter — Duplicity — Scienter, 

An  indictment  under  stat.  1  Wm.  4,  c.  66,  «.  20,  ie  not  bad  for  muliifariouenese  or  uncertainty,  if  it 
ekarget  the  ^^deetroying,  drfacing,  and  injuring**  the  register  cumulatively!  andeuch  an  indictineni 
is  etipported  by  proof  qf  either  a  destroying ,  or  a  defacing,  or  an  injuring. 

The  statute  pr  or  idee,  that  \f  any  person  "  shail  wilfully  destroy,  deface,  or  injure,'*  S^c.  Held,  thai 
an  indictment  which  charged  the  offence  to  have  been  done  **  wiffuUy**  was  sufficient ;  and  that  it 
was  not  necessary  to  charge  it  with  a  scienter. 

THE  prisoner  was  indicted  under  stat.  1  Wm.  4,  c.  66,  s.  20.  The  indictment 
contained  24  counts.  The  1st  count  charged  that  the  prisoner,  on  the  31st  July, 
1843,  with  force  and  arms,  at  the  parish  of  Pirton,  in  the  county  of  Worcester,  feloniously 
and  wilfully  did  destroy,  and  deface,  and  injure,  a  certain  register  of  baptisms, 
marriages,  and  burials,  of  the  parish  of  Croome  d'Abitot,  in  the  county  of  Worcester, 
which  said  register  then,  (to  wit)  before  and  at  the  time  of  the  destroying,  defacing, 
and  injuring  thereof,  as  aforesaid,  was  there,  (to  wit)  at  the  parish  of  Pirton  aforesaid, 
in  the  county  aforesaid,  kept  by  and  in  the  custody  of  the  Rev.  William  Lister  Isaac, 
clerk,  then  and  there  being  the  rector  of  the  said  parish  of  Croome  d'Abitot,  against 
the  form,  &c.,  and  against  the  peace,  &c. 

The  2nd  count  was  the  same  as  the  first,  except  that  it  alleged  the  destroying, 
defacing,  and  injuring  only  of  a  certain  part  of  the  register  in  question,  (to  wit)  one 
leaf  thereof. 

The  3rd  count  was  the  same  as  the  first  count,  except  that  it  alleged  the  register  in 
question  to  have  been  kept  by  and  in  the  custody  of  the  Rev.  Henry  Cornelius  Hart, 
clerk,  then  being  the  curate  of  the  said  parish  of  Croome  d'Abitot. 

The  4th  count  was  the  same  as  the  second  count,  as  to  the  destroying,  &c.,  a  certain 
part  of  the  register,  (to  wit)  one  leaf  thereof,  except  that  the  register  was  alleged  to 
be  in  the  custody  of  the  said 'Mr.  Hart,  the  curate. 

I'he  5th  count  was  the  same  as  the  first  count,  except  that  it  alleged  the  register  in 
question  to  have  been  kept  by,  and  in  the  custody  of,  the  officiating  minister  of  the 
said  parish,  &c. 

The  Gth  count  was  the  same  as  the  second  count,  as  to  the  destroying,  &c.,  a  certain 
pai  t  of  the  register,  (to  wit)  one  leaf  thereof,  except  that  the  register  was  alleged  to 
be  in  the  custody  of  the  officiating  minister,  &c. 

The  next  six  counts,  being  Nos.  7,  8,  9,  10,  11,  and  12,  were  severally  similar  to  the 
first  six  counts  respectively,  with  this  difference  only,  that,  instead  of  describing  the 
register  in  question  as  a  register  of  baptisms,  marriages,  and  burials,  it  was  described 
merely  as  a  register  of  baptisms  alone. 

The  next  six  counts,  being  Nos.  13,  14, 15, 16, 17,  and  18,  were  similar  in  all  respects 
to  the  two  previous  series  of  six  counts  each,  except  that  the  register  was  described 
as  a  register  of  marriages  alone,  whilst  in  the  last  six  it  was  described  as  a  register  of 
burials  alone. 

But  in  every  one  of  the  24  counts  of  the  indictment,  the  prisoner  was  charged 
collectively  for  destroying,  defacing,  and  injuring  the  register,  or  the  part  of  the  register. 

Upon  his  being  arraigned,  the  prisoner,  by  advice  of  his  counsel,  tendered  a  demurrer 
to  the  indictment,  upon  the  ground  of  duplicity ;  but  the  Lord  Chief  Justice  Tindal,  before 
whom  the  indictment  was  tried,  suggested  to  the  prisoner's  counsel  that  he  should 
withdraw  his  demurrer,  and  take  his  trial,  with  the  express  understanding,  tliat  if  the 

(a)  Reported  by  A.  BittlestoNi  Eaq.,  Barrister-at-Iaw. 
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verdict  should  go  against  him,  the  point  should  he  reserved  for  the  opinion  of  the 
judges  at  Westminster. 

The  prisoner  was  found  guilty,  and  sentenced  to  17  years'  transportation. 

The  following  is  a  copy  of  the  prisoner's  demurrer,  as  tendered  on  his  arraign* 
ment. 

"  And  the  said  John  Bowen,  in  his  own  proper  person,  cometh  into  court  here, 
and  having  heard  the  said  indictment  read,  saith  that  the  said  indictment,  and  the 
matters  therein  contained,  in  manner  and  form,  as  the  same  are  therein  stated  and  set 
forth,  are  not  sufficient  in  law  ;  and  that  the  said  John  Bowen  is  not  hound  hy  law  to 
answer  the  same.  And  the  said  John  Bowen  says,  that  the  said  indictment,  and  each 
and  every  count  thereof,  is  insufficient,  among  other  things,  in  this,  (to  wit)  that  the 
said  John  Bowen  is,  in  each  and  every  count  of  the  said  indictment,  indicted  for  and 
diarged  with  more  than  one  offence,  in  that  each  and  every  count  of  the  said  indictment 
charges  the  said  John  Bowen  with  destroying,  and  also  with  injuring,  and  also  with 
defacing,  the  respective  register  or  a  part  of  a  register,  therein  mentioned.  And  in  that 
the  said  indictment  is  otherwise  informal  and  defective  ;  and  this  he  is  ready  to  verify. 
Therefore,  for  want  of  a  sufficient  indictment  in  this  hehalf,  the  said  John  Bowen  prays 
judgment,  and  that  by  the  Court  too,  he  may  be  dismissed  and  discharged  from  the 
said  premises  in  the  said  indictment  specified.  £.  Yardlky. 

The  case  stated  by  the  Lord  Chief  Justice  Tindal  for  the  opinion  of  the  judges 
was  as  follows  : — 

The  prisoner  was  tried  before  me  at  the  last  Assizes  for  the  county  of  Worcester, 
for  felony,  under  the  1  Wm.  4,  c.  66,  s.  20. 

The  fiirst  count  of  the  indictment  charged  that  the  said  John  Bowen,  on,  &c.,  with 
force  and  arms,  "  at,  &c.,  feloniously  and  wilfully  did  destroy,  deface,  and  injure  a 
certain  register  of  baptisms,  marriages,  and  burials,  to  wit,  the  register  of  baptisms, 
mairiages,  and  buriab  of  the  parish  of  Croome  d'Abitot,  in  the  county  of  Worcester, 
which  said  register  then,  viz.  before  and  at  the  time  of  destroying,  defacing,  and  injuring 
thereof,  as  aforesaid,  was  there,  to  wit,  at,  &c.,  kept  by  and  in  the  custody  of,  &c., 
then  and  there  being  the  rector  of  the  said  parish  of  Croome  d' Abitot,  against  the  form  of 
the  statute,"  &c.  Tliere  are  twenty-three  other  counts  in  the  indictment,  but  the  whole 
of  the  objections  taken  at  the  trial  arose  upon  the  first  count.  A  copy  of  the  whole 
indictment,  however,  shall  be  produced  at  the  meeting  of  the  judges. 

The  prisoner  was  employed,  as  stated  by  the  witnesses,  in  getting  up  the  pedigree 
of  Mr.  John  Wood,  claiming  as  heir  at  law  to  the  late  Mr.  James  Wood,  of  Glou- 
cester, and  called  on  three  several  occasions  to  search  the  register  of  Croome  d'Abitot ; 
and  on  the  last  occasion,  whilst  the  curate  was  looking  into  the  iron-chest  for  another 
parish  book,  and  had  his  back  turned,  the  prisoner  tore  off  the  lower  portion  of  one 
of  the  leaves  of  the  parish  register. 

The  part  of  the  leaf  was  torn  off,  and  entirely  separated  from  the  residue. 

The  defence  was,  that  it  was  torn  off  by  accident :  but  the  point  being  left  to  the 
jury,  they  found  it  wa^  done  wilfully  ;  and  I  am  satisfied  that  the  finding  of  the  jury 
was  proper  upon  the  facts  in  evidence  before  them.  The  counsel  for  the  prisoner 
ofajected, 

1st,  That  this  was  neither  a  destroying,  or  defacing,  or  injuring  within  the  meaning 
of  the  statute,  inasmuch  as  the  register,  when  produced,  had  the  torn  piece  pasted  to 
the  xesidae  of  the  leaf,  and  was  as  legible  as  before. 

I  thought,  however,  at  the  time  it  was  actually  torn  off  and  separated,  the  register 
was  defaced,  or  at  all  events  injured,  within  the  meaning  of  the  Act. 

2ndly,  That  the  indictment  was  bad,  inasmuch  as  it  stated  three  distinct  and  dif- 
ferent offences,  viz.  the  destroying,  defieusing,  and  injiuing  the  parish  register.  But, 
it  iqipeared  to  me,  that  the  language  of  the  statute  having  been  followed,  it  was  no 
objecdon  that  the  offences  were  charged  cumulatively,  though  one  only  was  found. 
{Filer's  ease.  Leach,  790.) 

3rdly,  That  the  indictment  ought  to  have  contained  a  charge  that  the  offence  was 
committed  scienter.  But  1  thought  that  was  implied  from  the  nature  of  the  offence 
diaiged* 

1,  however,  leserved  the  three  points  for  the  opinion  of  tbe  ju^Kes, 
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/.  W.  Smith,  for  the  prisoner. — The  Act  of  Parliament  states  the  offence  with 
which  the  prisoner  is  charged.  It  enacts  that  if  any  person  shall  knowingly  and 
wilfully  insert,  or  cause  or  permit  to  be  inserted,  in  any  register  of  baptisms,  marriages, 
or  burials,  which  hath  been  or  shall  be  made  or  kept  by  the  rector,  vicar,  corate,  or 
officiating  minister  of  any  parish,  district  parish,  or  chapelry  in  England,  any  ialse 
entry  of  any  matter  relatii^  to  any  baptism,  marriage,  or  burial,  or  shall  forge  or  alter, 
in  any  such  register,  any  entry  of  any  matter  relating  to  any  baptism,  marriage,  or 
burial,  or  shall  utter  any  writing  as  and  for  a  copy  of  an  entry  in  any  such  register  of 
any  matter  relating  to  any  baptism,  marriage,  or  burial,  knowing  such  vrriting  to  be 
false,  forged,  or  altered,  or  if  any  person  shall  utter  any  entry  in  any  such  register  of 
any  matter  relating,  &c.,  knowing  such  entry  to  be  false,  forged,  or  altered,  or  shall 
utter  any  copy  of  such  entry,  knowing  such  entry  to  be  false,  forged,  or  altered,  or 
shall  tcil/ully  destroy,  deface,  or  injure,  or  cause  or  permit  to  be  destroyed,  defaced,  or 
injured,  any  such  register  or  any  part  thereof,  or  shall  forge  or  alter,  or  shall  utter, 
knowing  the  same  to  be  forged  or  altered,  any  license  of  marriage,  every  such  offender 
shall  be  guilty  of  felony ; "  and  the  indictment  charging  that  the  prisoner  did  destroy, 
deface,  and  injure,  is  bad,  for  multifariousness  or  uncertainty.  Rex  v.  Fuller  (2  Leach, 
790 ;  1  Bos.  &  P.  180 ;  1  East,  P.  C.  92),  to  which  the  Lord  Chief  Justice  has  referred,  is 
not  a  binding  authority  upon  this  point.  The  objection  of  want  of  singleness  has 
always  been  treated  as  one  of  great  weight,  and  arose  out  of  that  of  uncertainty ;  it 
being  obvious  that  if  several  offences  might  be  charged  cumulatively,  the  prisoner 
would  always  be  left  in  doubt  as  to  which  offence  would  be  relied  upon.  R,  v.  Roberts 
(Carth.  226)  is  one  of  the  earliest  decisions  on  this  subject.  That  was  an  information 
against  a  ferry- man  for  extortion  ;  in  which  it  was  laid  generally,  "  That  this  was  an 
ancient  ferry,  time  out  of  mind,  and  that  Id.  was  the  usual  rate  for  the  passage  <^  a 
man  and  horse,  7d.  for  20  cattle,  &c.,  and  that  Roberts  being  the  common  ferry- man 
between  (certain  days  mentioned)  "  oppressive  et  deceptive  cepit  et  extorsit  de  diversis 
ligeis  et  subditis  dominis  regis,  ignotis"  to  the  Attorney- Greneral,  passing  that  way, 
"  diversas  denariorum  summas,  excedentes  antiquam  ratam  et  pretium  pro  passagio  et 
transportatione  suis  et  averiorum  suorum,  videlicet  pro  passagio  et  transportatione 
cujuslibet  personse  cum  equo  suo,  2d.  et  pro  quibuslibet  20  catallis  2s.  et  sic  secun- 
dum ratam  prsedictam  pro  majore  vel  minore  numero  averiorum,  &c."  It  was  moved 
in  arrest  of  judgment  that  the  information  was  too  general  and  uncertain,  because  it 
did  not  allege  that  any  particular  person  or  any  certain  number  of  cattle  were  ferried 
over,  nor  did  it  mention  any  particular  person  from  whom  the  extorted  rates  were 
taken ;  and  the  whole  Court,  after  great  deliberation,  were  of  opinion  that  the  objec- 
tion  must  be  sustained ;  Holt,  C.  J.,  saying,  "  In  every  such  information  a  single 
offence  ought  to  be  laid  and  ascertained ;  because  every  extortion  from  every  particu- 
lar ])erson  is  a  separate  and  distinct  offence ;  and  therefore,  they  ought  not  to  be 
accumulated  under  a  general  charge,  as  is  done  in  this  case,  because  each  ofience 
requires  a  separate  and  distinct  punishment  according  to  the  quantity  of  the  offence ; 
and  it  is  not  possible  for  the  Court  to  proportion  the  fine  or  other  punishment  to  it» 
unless  it  is  singly  and  certainly  laid." 

Pollock,  C.B. — ^That  was  a  very  different  case  from  the  present.  To  render  the 
two  cases  similar,  the  indictment  here  must  have  charged  the  injuring  of  divers  registers 
of  divers  parishes,  not  specifying  what. 

Loan  Dbnmak,  C.J. — Your  objection  in  that  case  would  have  been  that  "  cepit  et 
extorsit "  was  a  cumulative  charge;  but  that  was  not  the  objection  taken. 

/.  fV.  Smith, — ^The  ground  of  the  decision  is  general ;  that  offences  must  not  be 
charged  cumulatively.  So  in  12.  v.  Clendon  (1  Bam.  B.  R.  337  ;  2  Ld.  Ra}Tn.  1572  ; 
2  Strange,  870 ;  2  Ses.  Cas.  24)  it  was  held  that  one  indictment  for  assaulting  two  peo- 
ple was  bad  as  char&ring  two  distinct  offences ;  but  it  must  be  admitted  that  that  case 
was  denied  to  be  law  in  the  subsequent  one  of  R,  v.  Benfield  (2  Burr.  980).  There,  an 
information  was  filed  against  several  persons,  charging  them  with  singing  libellous  songs 
of  and  concerning  two  distinct  persons ;  and  upon  motion  in  arrest  of  judgment  it  was 
contended  that  such  an  information  or  indictment  would  not  lie  any  more  than  an 
indictment  for  an  assault  upon  two,  citing  R,  v.  Clendon  and  R.  v.  Roberts.  The 
answer  given  to  that  objection  was,  that  the  cases  cited  were  distinct  offences. 
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whereas  the  \irhole  of  this  was  but  one  single  offence ;  and  that  as  to  R.  ▼.  Clendon, 
there  was  in  West's  Symboleography  (Part  2,  Tit.  Indictments,  p.  127,  s.  191)  a 
precedent  (a)  of  an  indictment  against  one  for  assaulting  two  on  the  highway, 
and  the  Court  thought  that  "  the  objection  had  received,  a  sufficient  answer  in 
both  respects;  (fi)  for  they  looked  upon  this  to  be  one  offence;  the  gist  of  the 
charge  is  singing  these  songs  in  the  manner  and  with  the  intent  charged  in  the 
information."  And  as  to  the  case  of  R.  v.  Clendon,  *'  they  treated  it  as  a  case  that 
was  not  well  considered ;  and  held  it  not  to  be  law.  Cannot  the  King  call  a  man  to 
account  for  a  breach  of  the  peace,  because  he  broke  two  heads  instead  of  one  ?  (c) 
How  many  informations  have  been  for  libels  upon  the  King  and  his  ministers  ?  This 
IS  a  prosecution  in  the  King's  name  for  the  offence  charged  ;  it  is  not  an  application 
at  the  suit  of  each  particular  party  injured."  The  only  effect  of  R.  v.  Benfield,  there- 
fore, is,  that  it  engx^ts  upon  the  general  proposition  this  qualification,  that  where  many 
acts  constitute  one  offence,  there  the  allegation  of  them  does  not  constitute  duplicity. 
The  next  case  is  jR.  v.  Fuller.  In  that  case  the  indictment  charged,  in  the  second  count, 
that  the  prisoner  feloniously  did  maliciously  and  advisedly  endeavour  to  incite  and  stir  up 
one  M.  L.  (a  soldier)  to  commit  an  act  of  mutiny  and  to  commit  traitorous  and  muti- 
nous practices.  Three  objections  were  taken  in  arrest  of  judgment ;  the  third  was 
that  die  second  count  comprehended  two  distinct  offences,  viz.  an  endeavour  to  seduce, 
entice,  and  stir  up  M.  L.  to  commit  mutiny  ;  and  also  an  endeavour  to  seduce,  entice, 
and  stir  up  the  said  M.  L.  to  commit  traitorous  and  mutinous  practices ;  to  which  it 
was  answered  by  Mr.  Abbott,  afterwards  Lord  Tenterden,  that  if  the  prisoner  had 
endeavoured  to  incite  M.  L.  to  all  the  acts  mentioned  in  the  statute,  and  that  such 
endeavour  had  been  at  one  and  the  same  time,  in  that  case,  as  far  as  the  prisoner  was 
concerned,  his  act  would  have  been  single  ;  and  that  "  if  the  endeavour  was  but  one 
act,  the  indictment  was  right,  for  it  could  not  charge  the  offence  more  accurately  than 
it  took  place  :"  seeming,  therefore,  to  admit  that  if  the  charge  had  been  inciting 
to  commit  the  two  felonies,  instead  of  "  endeavouring  "  to  incite,  the  objection  taken 
must  have  prevailed ;  and,  though  the  Court  gave  no  deliberate  judgment  on  the  point, 
Mr.  Baron  Perrrn's  observations  lead  to  the  same  inference ;  for  he  said  "  That,  pro* 
bably,  it  would  be  found  to  be  a  sufficient  answer  to  this  objection,  that  (though  this 
charge  might  have  been  branched  out  into  separate  offences)  the  whole  might  be  but 
the  parts  of  (me  fact  of  endeavour,  which  must  be  stated  as  it  is ;"  but  that,  as  judg- 
ment must  be  pronounced  against  the  prisoner  on  the  first  count,  "  it  was  not  abso- 
lutely necessary  that  the  judges  should  decide  upon  that  objection,  and  therefore  he 
forbore  to  enter  further  into  the  consideration  of  it."  That  case,  therefore,  cannot  at 
all  events  be  used  as  an  authority  against  the  objection  now  taken.  In  R,v.  Marshall 
(1  Moo.  C.C.  158)  the  prisoner  was  indicted  fur  breaking  and  entering  a  house,  and 
stealing  therein  goods  above  the  value  of  5s.,  but  the  indictment  did  not  state  whe- 
ther any  person  was  within  the  house  or  not;  and  the  learned  judge,  therefore,  reserved 
the  question,  whether  the  prisoner  was  entitled  to  his  clergy.  The  judges  in  that 
case  considered  "  Hiat  clergy  was  taken  away  equally  whether  any  person  was  in  the 
dwelling-house  or  not,  the  property  stolen  being  above  58.  value  (either  under  39  Eliz. 
c.  15,  or  3  W.  &  M.  c.  9,  s.  1),  and  yet  they  were  unanimously  of  opinion  that 
the  indictment  ought  to  have  shewn  upon  which  charge  the  case  was  founded,  other- 
wise the  prisoner  could  not  have  the  means  of  knowing,  as  he  ought,  which  charge 
he  was  to  meet ;  and  that  the  prisoner  was  therefore  entitled  to  his  clergy ;"  and  the 
marginal  note  of  that  case  is :  "  An  indictment  which  may  apply  to  either  of  two  dif- 
ferent definite  offences,  and  does  not  specify  which,  is  bad.  If  clergy  be  taken  away 
from  several  descriptions  of  compound  larcenies,    the  indictment  must  specify  the 

(a)  Tbe  following  is  the  precedent  referred  to: —  the  point  is  where  it  is  one  act,  and  then  theoiFence 

**  Inquirmtiir,  &e.,  ri  H.  B.  nuper  de  B.,  &c.,  17  is  the  same;  contriin  case  of  iadictments  for  felony 

die  Nov.  anno,  &c.,  circa  horam,  &c.,  apud  O.,  &c.,  (2  Hale*s,  P.  C.  173).*' 

iacommani  vi&  regiA,  in  quodam  loco  ibidem,  vocato  (r)  The  following  note  is  also  appended  to  Bur- 

C,  in  qnosdam  T.  L.  et  W.  W.  adtunc  et  ibidem  rows*s  report  (5th  edit.)  :— *'  No  doubt  the  King 

in  pace  Dei,  &e.,  insnltum  ftdt,  &c."    And  see  R.  might,  by  different  indictments ;  but  the  question 

T.  OiddiMS,  Car.  &  M.  634.  is,  whether  by  one,  when  there  is  no  connection  be- 

(d)  The  following  note  appears  in  Bnrrows's  re-  tween  the  facts,  which  make  the  offences  distinct,  as 

port  of  this  case  (5th  edit.) :— **  Bnller,  J.,  dtcd  thrre  is  in  a  libel  against  the  King  and  his  minia- 

tUt  case  in  R,  v.  JAoyd  (20  MS.  123),  and  said  ters,  between  whom  thrre  is  a  connection." 
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description  charged,  in  order  to  oust  the  prisoner  of  his  clergy.  A  charge,  whidi 
though  it  must  mean  one  or  other  of  two  descriptions,  hut  does  not  shew  which,  does 
not  exclude  clergy ;  as  a  charge  of  robbing  a  dwelling-house  in  the  day-time  to  the 
Talue  of  5s.  not  shewing  whether  any  person  was  in  the  house  or  not." 

TiNDAL,  C  J. — ^The  objection  there  was,  that  the  indictment  did  not  state  enough; 
here  it  is,  that  it  states  too  much. 

/.  W.  Smith. — ^The  objection  in  both  is,  that  ihe  indictment  leaves  it  uncertain  what 
is  the  precise  charge  which  the  prisoner  will  have  to  meet. 

Parke,  B. — In  R,  v.  Marshall  the  count  was  held  good. 

TiNDAL,  C.  J. — Your  objection  would  have  equal  force,  as  applied  to  the  allegation, 
in  an  indictment  for  burglary,  that  the  prisoner  broke  and  entered  with  intent  to  steal, 
and  did  steal. 

Parke,  B. — ^What  do  you  say  to  the  common  counts  for  forgery,  one  for  falsely 
making,  forging,  and  counterfeiting,  and  causing  and  procuring  to  be  falsely  made, 
forged,  and  counterfeited,  and  willingly  acting  and  assisting,  &c. ;  and  another  for 
••  offering,  disposing  of,  and  putting  away  ?" 

J.  W,  Smith, — All  that  is  mere  tautology. 

Parke,  B. — No  ;  "  offering,"  and  "  disposing  of,"  are  certainly  distinct. 

GuRNBY,  B. — They  are  all  of  them  made  offences  by  the  statute. 

/.  W.  Smith. — ^No  doubt,  indictments  are  frequently  so  framed ;  but  I  have  not  been 
able  to  find  any  case  in  which  the  decision  of  a  Court  has  been  pronounced  upon  the 
sufficiency  of  that  form  ;  and  further,  the  cases  are  not  precisely  similar ;  because  ia 
indictments  for  "  offering,  disposing  of,  and  putting  away,"  the  intent  is  essential ;  the 
offence  must  be  laid  with  intent  to  defraud  some  one  person,  and  the  indictment  is  bad 
if  the  intent  be  laid  to  defraud  two. 

TiNDAL,  C.  J.*— You  must  contend  that  the  common  form  of  an  indictment  for 
stabbing,  "  did  stab,  cut,  and  wound,"  is  bad. 

Gurnet,  B. — And  so  of  the  count  for  *•  setting  on  fire,  burning,  and  destroying." 
There  is  a  note  of  a  case  tried  before  Mr.  Baron  Wood,  in  which  the  indictment  was  in 
that  form ;  the  evidence  was  that  the  prisoner  set  fire  to  a  hovel,  but  little  or  no 
damage  was  done  ;  and  the  objection  was  taken  that  the  burning  and  destroying  w«re 
not  proved  :  but  it  was  held,  that  a  conviction  upon  the  count  so  framed  was  right. 

Lord  Denman,  C.  J. — The  jury  made  that  right,  if  it  were  not  so  at  first ;  and  so 
here. 

J.  JV.  Smith.-ln  R.  v.  Stacker  (5  Mod.  137  ;  1  Salk.  342.  371)  it  was  held  that 
an  indictment  in  the  disjunctive,  for  "  making  and  forging,  or  causing  to  be  made  and 
forged,"  a  bill  of  lading,  &c.,  is  bad  for  uncertainty,  and  the  Court  there  said,  *'  An 
indictment  setting  forth  that  the  defendant  *'  murdnivit  vel  murdari  causavit,"  is  not 
good ;  for  those  are  distinct  crimes,  viz.  one  is  the  proper  act  of  the  party  and  the 
other  is  not.  So  in  this  case  the  defendant  might  be  absent  when  the  forgery  waa 
committed  ;  and  if  so,  it  requires  a  distinct  consideration  in  respect  of  the  fine.  It  is 
true,  in  a  strict  sense,  he  who  causes  a  forgery  to  be  done  is  himself  a  forger ;  but  then 
it  ought  to  be  so  laid  in  the  indictment.  If  in  an  action  of  battery  the  plaintiff  should 
declare,  that  the  defendant  "  verberavit  vel  verberari  causavit,"  the  causing  him  to  be 
beaten  will  not  make  him  guilty  of  the  battery,  for  it  is  no  more  than  a  trespass.  In  an 
indictment  or  information,  the  fact  is  never  laid  in  the  disjunctive,  and  therefore,  an 
indictment  on  the  stat.  8  Henry  6,  c.  9,  for  a  forcible  entry  into  "  two  closes  of 
meadow  or  pasture,"  was  held  void  for  the  uncertainty,  (a)  Now  no  objection  can 
exist  to  an  indictment  in  the  alternative,  which  does  not  equally  apply  to  one  in  this 
form. 

Lord  Denmant,  C.  J. — If  two  things  are  charged  exclusively  of  each  other,  the 

objection  then  is,  that  you  don't  elect  which ;  but  here  one  act  may  include  all  three. 

Pollock,  C.  B. — And  in  that  case,  the  nature  of  the  offences  makes  no  difference ; 

(a)  Speart*8  Case,  2  Roll.  Abr.  81.    Tit.  Indict-  meat  for  a  nuisance,  charg^ff  that  defendant  tqmm 

Bent,  N.  4.     So  of  an  information  for  a  libel  in  the  levavit  vel  levari  causavit.     {R,  v.  Simightonf  2  Stra* 

disjunctiTa :  ''that  he  wrote,  or  caused  to  b3  writ-  901.) 
tA**  (A.  V.  Brtreton,  8  Mod.  330) ;  and  of  an  indict- 
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if  it  were  allowable  at  all,  yoa  might  as  well  charge  "  murder  or  forgery/'  as  any 
other  offences,  disjunctively. 

J.  W.  Smith. — ^The  jury  were  directed,  that  either  the  destroying,  defacing,  or  in- 
juring, might  be  proved  under  the  count  charging  them  cumulatively ;  and  that,  if 
they  found  the  prisoner  guilty  of  any  one,  that  was  enough ;  that  was  the  same,  for 
all  practical  purposes,  as  if  tiiey  had  been  charged  in  the  disjunctive. 

Pollock,  C.  B. — ^The  practical  answer  is,  that  no  judge  would  allow  an  attempt  to 
prove  more  than  one  offence. 

Parke,  B.— Your  objection  would  equally  apply  to  a  common  indictment  for  bur- 
sary ;  which  means  this  :  that  the  prisoner  is  guilty  of  breaking  and  entering  in  the 
night  with  intent  to  steal — breaking  and  stealing— or  stealing  in  a  dwelling-house  to 
a  certain  amount ;  or,  if  the  distinction  between  grand  and  petit  larceny  remained, 
stealing  to  the  amount  of  12d.  or  more. 

TiNDAL,  C.  J. — ^The  whole  being  laid  as  occurring  on  a  certain  day  at  a  certain 
place. 

J.  W,  Smith, — ^The  prisoner  would  know  that  some  larceny  was  to  be  proved  against 
him. 

Williams,  J. — So,  here,  he  must  have  known  that  some  injury  to  the  register 
would  be  proved. 

Pollock,  C.  B. — And  that  two  transactions  would  not  be  allowed  to  be  proved 
against  him. 

J.  W,  Smith. — He  might  know  that,  from  his  reliance  upon  the  judge  ;  but  that  is 
no  answer  to  the  objection  that  the  indictment  would  leave  it  open. 

Pollock,  C.  B. — He  might  have  his  writ  of  error. 

J.  W.  Smith. — ^That  is  a  much  more  expensive  proceeding.  Here,  it  is  found  that 
the  act  done  by  the  prisoner  did  not  involve  all  the  offences  charged,  but  only  one,  or 
at  the  most,  two  of  them.  That  shews  that  the  indictment  here  does  charge  sub- 
stantially more  than  one  offence.  It  is  difficult  to  understand  how  the  prisoner  could 
plead  autrefois  acquit  to  a  part  of  the  charge  ;  and  yet,  here  it  was  found  that  only 
part  had  been  proved  against  him.  llie  next  point  is  very  nearly  the  same  as  the 
second  in  Fuller's  case,  (a)  The  offence  ought  to  have  been  laid  with  a  scienter ;  the 
statute  itself  imports  the  term  "  knowingly ;"  it  could  not  be  intended  that  any  injury 
not  committed  knowingly  should  be  punished  as  a  felony. 

GuRNSY,  B. — ^The  statute  says  "  wilfully,"  and  the  indictment  follows  the  statute. 

/.  W,  Smith. — The  act  might  be  done  wilfully,  and  yet  not  knowingly.  During  the 
Staffordshire  riots,  a  clergyman's  house  was  burnt ;  there  the  destruction  of  his  books 
was  wilful ;  but  if  the  parish  registers  were  amongst  them,  and  the  rioters  were  igno- 
nnt  of  that  fact,  surely  they  could  not  be  convicted  under  this  statute. 

Tjitdal,  C.  J. — It  was  proved  that  the  prisoner  intended  to  destroy  the  parish 
register ;  which  could  not  be  said  of  the  rioters  in  the  case  which  you  put. 

Pabke,  B. — It  is  quite  enough  now  to  say,  that  the  indictment  follows  the  statute. 

J.  W,  SmiM.— If  it  be  necessary  to  import  a  word  into  the  statute,  must  not  that 
word  also  appear  in  the  indictment  ? 

TiNDAL,  C.  J. — ^The  very  point  left  to  the  jury  was,  whether  the  act  was  done  inten« 
tionally  or  accidentally. 

GuBKEY,  B. — You  would  require  the  term  **  knowingly"  to  be  used  in  every  indict- 
ment ;  as  for  theft. 

Pabkb,  B. — Or  for  murder.  At  all  events,  such  an  objection  is  cured  by  pleading ; 
and  an  objection  taken  at  the  trial  is  the  same  as  if  taken  in  arrest  of  judgment ;  you 
are  in  the  same  situation  as  if  the  objection  had  been  taken  after  verdict. 

Pollock,  C.  B. — ^The  word  "  knowingly"  does  occur  in  the  early  part  of  this  clause, 
but  is  expressly  omitted  in  the  latter  part,  which  relates  to  the  defacing. 

TiNDAL,  C.  J. — I  think  that,  if  this  objection  would  be  good  on  demurrer,  you  ought 
to  have  the  advantage  of  it ;  as  the  prisoner's  counsel  at  the  trial  was  prevented  from 

(a)  The  second  objection  in  Fuller's  case  was,  bat  it  was  OTermled — 1st,  because  that  knowledge 
tikiit  it  should  have  been  averred  in  the  indictment  was  necessarily  included  in  the  charge  ;  and  2nd, 
that  the  prisoner  knew  that  M.  L.  was  a  soldier ;     because  the  equivalent  word  ** advisedly'*  was  used. 
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demurring  solely  by  my  refusal  to  say  that  he  should  plead  over,  if  judgment  went 
against  hun  on  tiie  demurrer. 

OuRNBT,  B.^But  this  objection  would  not  be  good  on  demurrer. 

Lord  Dbnman,  C.  J. — Could  the  offence  have  been  better  stated  than  it  is  ? 

TiNDAL,  C.  J. — I  reserved  the  points,  because  it  was  the  first  case,  so  far  as 
I  knew,  under  this  clause  ;  but  I  certainly  thought  that  there  was  nothing  in  the  objec« 
tions  at  the  time,  and  I  think  the  same  now. 

LoBD  Dbnman,  C.  J. — ^We  are  all  of  opinion  that  all  that  was  done  was  perfectly 
right  on  all  of  the  points. 

Keating,  for  the  prosecution,  was  not  called  upon. 

ConvietioH  held  right. 
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Mat  Sesbiok,  1844. 

Wednesday,  May  8. 
(Before  Mr.  Baron  Alderson.) 

Thx  Qubbn  v.  CB0ucH.(a} 

Praetiee, 

JVhere  a  piea  qf  msttnify  is  »ei  iip,  iAe  priioner'f  eotauei  has  no  right,  in  his  address  to  ike  Jury,  to 
quote  the  opinions  of  medical  unen  as  given  in  their  works, 

THE  prisoner  was  indicted  for  the  wilful  murder  of  his  wife,  and  the  defence  set  up 
was  that  of  insanity. 

Clarkson,  for  the  prisoner,  in  his  address  to  the  jury,  attempted  to  quote  from  a 
work  entitled  "  Cooper's  Surgery,"  the  author's  opinions  on  the  subject. 

Aldbrson,  B.,  thought  that  he  was  not  justified  in  doing  so. 

Clarkson. — I  quote  it,  my  lord,  as  embodying  the  sentiments  of  one  who  has 
studied  the  subject,  and  submit  that  it  is  admissible  in  the  same  way  as  opinions  of 
scientific  men  on  matters  appertaining  to  foreign  law  may  be  given  in  evidence. 

Aldbrson,  B. — I  should  not  allow  you  to  read  a  work  on  foreign  law.  Any  person 
who  was  properly  conversant  with  it  might  be  examined,  but  then  he  adds  his  own 
personal  knowledge  and  experience  to  the  information  he  may  have  derived  from  books. 
We  must  have  the  evidence  of  individuals,  not  their  written  opinions.  We  should  be 
inundated  with  books  if  we  were  to  hold  otherwise. 

Clarkson, — I  shall  prove  the  book  to  be  one  of  high  authority. 

Aldbrson,  B. — But  can  that  mend  the  matter  ?  You  surely  cannot  contend  that 
you  may  give  the  book  in  evidence,  and  if  not,  what  right  have  you  to  quote  from  it 
in  your  address,  and  do  that  indirectly  which  you  would  not  be  permitted  to  do  in  the 
or^ary  course  ? 

Clarkson. — It  was  certainly  done,  my  lord,  in  M'Naghten's  case. 

Aldbrson,  B. — ^And  that  shews  still  more  strongly  the  necessity  for  a  stringent 
adherence  to  the  rules  laid  down  for  our  observance.  But  for  the  non-interposition  of 
the  judge  in  that  case,  you  would  not  probably  have  thought  it  necessary  to  make  this 
struggle  now. 

(a)  Reported  by  B.  C.  Robinson,  Esq.,  Barrister-at-law. 
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June  Sessions,  1844. 

Thursday^  June  13. 

Thb  Queen  v.  Nobval  and  ANOTBBR.(a) 

Larceny. 

Contirmeiive  poueuum  of  goods  by  matter,  to  eupport  larceny  ineiead  of  embezzlement  agaimt^a 

eervant, 

r[£  prisoners  were  indicted  for  feloniously  stealing  certain  deer-boms,  the  property 
of  one  Kirkman. 

It  appeared  in  evidence,  that  the  prisoner  Norval  was  in  the  employ  of  Kirkman, 
who  was  a  carman.  The  goods  in  question  were  lying  in  the  docks,  and  the  owner 
delivered  to  Kirkman  the  dock  warrants,  in  order  that  he  might  receive  them  and  cart 
them  up  to  town.  Kirkman  accordingly  gave  the  warrants  to  the  prisoner  Norval,  with 
the  necessary  instructions,  and  he  (Norval)  went  with  a  cart  to  the  docks,  the  deer- 
horns  were  put  into  it,  and  on  the  passage  back  to  London  several  of  them  were 
abstracted ;  Norval  colluding  with  the  other  prisoner  for  that  purpose. 

Ballantine,  for  the  prisoner  Norval,  contended,  that  upon  this  state  of  facts  the 
charge  should  have  been  one  of  embezzlement  as  against  him,  and  not  one  of  felony, 
llie  goods  had  never  been  in  the  master's  possession.  The  prisoner  obtained  them 
lawfully  in  the  first  instance,  so  that  there  could  be  no  tortious  taking,  which  was  an 
essential  ingredient  in  the  proof  of  felony. 

Mr.  Commissioner  Bullock  consented  to  reserve  the  point,  and  the  prisoner  was 
convicted. 

The  learned  commissioner  subsequently  stated,  that  he  had  consulted  Mr.  Baron 
Onmey  on  the  subject,  who  was  of  opinion  that  the  conviction  was  proper.  True  it  is, 
that  the  making  away  by  a  servant  with  goods  that  have  never  been  in  the  possession 
of  the  Master,  is  embezzlement ;  but  here  there  is  a  constructive  possession,  and  that 
accraed  at  the  moment  when  the  goods  were  placed  in  the  master's  cart. 

Note. — The  indictment  might  probably  have  been  sustained  on  another  ground, 
namely,  that  the  possession  by  the  master,  of  the  dock  warrants,  was  a  possession  of 
the  goods  themselves  for  this  purpose. — Reporter. 
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Fridai/,  June  14,  1844. 

(Before  Mr.  Baron  Gurnet  and  Mr.  Justice  Williams.) 

The  Queen  v.  Dalmas.  (a) 

Evidence—Dying  declarations. 

Cbnperemiiomz  between  the  deceased  and  others,  immediately  preceding  her  death,  are  admissible  m 

order  to  skew  the  condition  she  was  in  at  the  time  qf  making  a  particular  statement. 
A  dying  declaration  cannot  be  received  without  direct,  and  not  merely  hrferential  proqf,  that  the 

deceased  was  then  aware  of  her  danger, 
Cmmersaiions  between  deceased  and  another  person  previous  to  the  murder  are  admissible  on  rea^ 
smutble  evidence  being  given  that  such  person  and  the  prisoner  were  identical, 

THE  prisoner  was  indicted  for  the  wilful  murder  of  one M'Farlane,  by  cutting 
her  throat  with  a  razor ;  and  a  question  arose  as  to  whether  a  certain  statement 
made  by  the  deceased  a  short  time  previous  to  her  death  was  admissible  in  evidence. 

(a)  Reported  by  B.  C.  Robinson,  Esq.,  BarrUter-at-Uw. 
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The  circumstances  under  which  it  i¥as  uttered  were  thus  detailed  by  the  witnesses. 
One  of  them  exclaimed,  on  seeing  her  : — '*  My  God !  the  woman  will  bleed  to  death 
before  assistance  comes  !"  She  heard  him  say  that.  He  observed,  "  She  is  dying." 
She  heard  that  also.  She  was  lying  on  her  back,  bleeding  profusely.  A  policeman 
whispered  something  in  her  ear.  She  lived  about  five  minutes  afterwards.  She 
appeared  to  him  to  be  sensible.  He  thought  so  from  her  answers.  This  witness 
admitted,  on  cross-examination,  that  he  might  have  said,  "  If  you  do  not  send/or 
assistance,  she  will  bleed  to  death."  The  policeman  stated,  that  when  the  exclama- 
tions respecting  her  danger  were  used  by  the  last  witness  and  other  bystanders,  the 
woman  looked  in  his  (the  policeman's)  hce,  as  though  she  wanted  to  say  something. 
He  stooped  down,  and  put  four  questions  to  her,  and  she  answered  them.  She  talkd 
distinctly,  but  low,  as  if  she  was  faint.     The  last  answer  was  fiainter  than  the  first. 

Wilkins  (with  whom  was  Alien),  for  the  prisoner,  had  objected,  in  the  first  instance, 
that  this  evidence  was  inadmissible,  inasmuch  as  it  consisted  of  conversations  at  which 
the  prisoner  was  not  present ;  but  the  objection  was  overruled  by 

Gurnet,  B.,  who  observed,  that  although  it  could  not  be  received  under  ordinaiy 
circumstances,  it  was  admissible  here,  for  the  purpose  of  shewing  the  condition  tlie 
deceased  was  in  at  the  time  of  making  the  declaration. 

Wilkins  and  Allen  then  objected  to  the  reception  of  the  statement,  on  the  ground 
that  there  was  not  sufficient  proof  of  her  being  aware  of  her  approaching  dissolution. 
The  words.  If  you  do  not  send  for  assistance,  4rc.  were  calculated  to  excite  in  her  mind 
a  hope  of  recovery.  It  implied,  that  if  assistance  were  sent  for,  she  would  live.  Tlie 
mere  fact  of  her  dying  five  minutes  afterwards  is  insufficient.  It  might  be  that  she 
thought  she  would  survive,  and  was  mistaken.  There  must  be  distinct  and  affirmative 
evidence,  that  she  was  aware  of  her  danger,  and  if  ever  this  can  be  dispensed  witiw 
it  can  only  be  where  the  circumstances  that  surround  the  case  are  such  as  to  leave  no 
doubt  that  the  deceased  really  was  so.  Here  there  is  no  ground  for  such  presumptioiu 
There  would  be  no  violent  pain.  The  witnesses  speak  of  faintness,  but  tibis 
almost  precludes  the  existence  of  great  pain,  and  it  has  been  a  matter  of  general 
observation  and  belief  that  a  death  caused  by  a  gradual  loss  of  blood  is  the  easiest  and 
least  painful  of  all  others.     R.  v.  Spilsbury  (7  C.  &  P.  190)  was  quoted. 

[In  addition  to  the  arguments  used  by  the  counsel  for  the  prisoner  to  induce  Hie 
Court  to  reject  the  declaration  of  the  deceased,  it  would  have  been  urged,  if  necessuf* 
that  the  questions  put  to  her  by  the  policeman  were  leading  ones,  and  that  her  answers 
would  have  been  inadmissible  on  that  ground.  It  appeared  by  the  depositions,  timlt 
the  policeman  had  put  his  questions  in  this  form  : — "  Was  Dalmas  the  man  who  did 
it  ?"  To  which  she  replied,  "  Yes."  The  learned  judges,  however,  gave  their  dedsion 
upon  the  points  above  stated,  and  before  this  ground  of  objection  was  mentioned.] 

Gurnet,  fi..  after  a  consultation  with  Williams,  J.,  said  : — ^We  are  of  opinion  that 
the  question  is  too  doubtful  a  one  to  justify  us  in  deciding  it  in  the  affirmative.  There 
must  not  only  be  actual  nearness  of  death,  but  an  absolute  conviction  of  it  in  the  mind 
of  the  individual.  We  believe  that  no  case  has  gone  the  length  of  saying  that  the 
latter  can  be  dispensed  with.  The  decision  of  points  of  this  kind  must  always  rest 
upon  the  circumstances  of  each  individual  case,  but  here  there  is  nothing  but  a  mere 
inference  that  tlie  deceased  was  probably  aware  she  could  not  recover.  We  think  it  a 
safer  course  to  reject  the  evidence. 

Conversations  between  the  deceased  and  a  person  with  whom  she  was  seen  in  com* 
pany  a  short  time  before  the  murder,  and  which  person  was  stated  by  several  witnesses 
to  have  been,  to  the  best  of  their  belief,  the  prisoner,  were  sought  to  be  given 
in  evidence  and  were  objected  to  on  behalf  of  the  prisoner.  It  was  not  yet  clear  that 
the  individuals  were  identical,  aod  unless  they  were  so,  these  would  be  statements 
made  by  parties  in  the  prisoner's  absence,  and  consequently  would  be  inadmissible. 

Williams,  J. — ^There  seems  to  be  reasonable  evidence  that  the  person  with  whom 
the  conversations  were  had  and  the  prisoner  are  the  same.  The  witnesses  speak  to  a 
correspondence  in  dress  and  in  general  appearance,  and  we  think,  therefore,  there  is 
sufficient  proof  of  identity  to  warrant  the  admission  of  this  testimony. 
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Saturday y  June  15,  1844. 

(Before  Mr.  Baron  Gurnet  and  Mr.  Justice  Williams.) 

The  Qu£En  v,  Williamson,  (a) 

Matulaughier,  — Evidence. 

GreumattmcMM  wader  which  a  charge  of  negligence  and  want  qf  skill  and  proper  caution  will  be 

supported, 

THE  prisoner  was  indicted  upon  the  coroner's  inquisition,  which  charged  that  he, 
within  the  jurisdiction  of  the  Central  Criminal  Court,  and  within  the  limits  of  the 
7  &  8  G^.  4,  c.  75  (private  Act),  feloniously,  wilfully,  and  unlawfully  did  allow  a 
certain  boat  called  a  skiff,  belonging  to  one  John  Williamson,  then  being  a  freeman  of 
the  Watermen's  Company,  to  ply  for  hire  at  a  certain  public  stairs  and  plying  place, 
that  is  to  say,  at  London-bridge- stairs,  in  the  parish,  &c.  aforesaid,  for  the  carrying  of 
persons  and  passengers  for  hire,  within  the  limits  of  the  said  Act,  without  a  license 
having  been  granted,  according,  &c. ;  and  that  he,  the  said  prisoner,  being  in  and  on 
board  the  said  boat,  without  such  license  as  aforesaid,  at  the  public  stairs  aforesaid, 
feloniously,  wilfully,  and  unlawfully  did  use  and  work  the  said  boat  without  such 
lioense  as  aforesaid,  and  that  he  then  and  there  feloniously,  wilfully,  and  unlawfully 
did  embark  in  and  on  board  of  the  said  boat  then  and  there  being,  without  such  license 
as  aforesaid,  him,  the  said  deceased,  and  divers,  to  wit,  ten  other  persons,  as  pas- 
sengers, for  gain  and  hire,  and  the  said  prisoner  and  the  said  deceased,  and  said  ten 
other  persons  so  being  there  in  and  on  board  the  said  boat,  without  such  license  as 
aforesaid,  he,  the  said  prisoner,  did  then  and  there  feloniously,  wilfully,  and  unlawfully 
use,  navigate,  and  work  the  said  boat,  without  such  license  as  aforesaid,  in  and  on  the 
waters  of  the  said  river  Thames,  the  said  boat  being  then  and  there  overloaded,  and 
unfit  from  its  frame,  dimensions,  and  construction,  for  the  conveyance  of  more  than 
four  persons  as  passengers  therein,  and  that  the  said  boat  so  being  without  such  license 
as  aforesaid,  and  the  said  deceased  and  the  said  several  other  persons  then  and  there 
being  therein  as  aforesaid,  and  the  said  prisoner  then  and  there  also  being  therein,  and 
having  the  control,  conduct,  and  management  thereof,  was,  then  and  there,  by  the 
force  and  violence  of  the  said  waters,  and  through  the  negligence,  recklessness,  want 
of  skill,  and  proper  caution  of  him,  the  said  prisoner,  and  by  the  overloading  of  the 
said  boat  as  aforesaid,  upset  and  turned  over  in  the  said  waters  of  the  said  river 
Thames,  by  which  said  upsetting  and  turning  over  of  the  said  boat,  he,  the  said  de- 
ceased, was  then  and  there  precipitated  into  and  immersed,  suffocated  and  drowned  in 
the  waters  of  the  said  river  Thames,  of  which  said  suffocation  and  drowning  the  said 
deceased  then  and  there  died,  &c. 

To  prove  that  the  boat  was  not  licensed,  the  beadle  of  the  Watermen's  Company 
was  caUed.  He  stated  that  in  regular  course  the  boats  licensed  by  the  company  bore 
a  number  upon  them  ;  that  there  was  no  number  painted  on  the  boat  in  question,  and 
that  he  had  examined  the  books  of  the  company,  and  found  that  no  license  for  the 
nid  boat  had  been  granted.     He  had  not  the  books  with  him  in  court. 

WUde  (for  the  prisoner)  objected  that  on  this  evidence,  and  the  books  not  being  pro- 
duced* there  was  no  proof  that  the  boat  was  unlicensed ;  but 

GhiRNBy,  B.,  held,  that  the  fact  of  no  number  being  painted  on  the  boat  furnished 
soffident  primd  facie  evidence  of  the  fact,  and  that  if  was  for  the  prisoner  to  shew 
tiuit  a  license  was  issued  by  the  company,  if  such  was  the  case. 

The  evidence  adduced  was  to  the  effect  that  thirteen  individuals,  children  and  grown 
penons,  embarked  in  the  boat,  besides  two  watermen,  of  whom  the  prisoner  was  one. 
Two  of  the  witnesses  deposed,  that  by  the  swell  of  a  steamer  in  motion  the  boat  was 
carried  against  the  bows  of  another  steamer  lying  alongside  the  landing-place  ;  that  as 
soon  as  it  struck,  the  prisoner  called  out  to  the  passengers  to  sit  still,  but  instead  of 
doing  so»  they  all  jumped  up  and  tried  to  lay  hold  of  the  steamer,  and  in  consequence 
(a)  Reported  by  B.  C.  Robinson,  Esq.,  Barrister-at-law. 
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the  boat  was  overset.     Had  the  passengers  remained  quiet,  the  witnesses  believed  the 
accident  would  not  have  happened. 

Another  witness  gave  it  as  his  opinion  that  the  fault  lay  in  the  prisoner's  pushing 
off  the  boat  from  the  stairs  with  one  of  the  oars,  he  standing  upright  at  the  time» 
instead  of  being  seated,  and  having  the  command  of  the  sculls.  He  ought  to  have 
known  the  danger,  under  such  circumstances,  of  crossing  the  strong  tide  that  rushed 
through  the  arch  of  the  bridge.  But  for  his  pushing  off  as  he  did,  the  boat  would 
have  cleared  the  steamer.  He  thought  the  same  thing  might  have  happened  to  the 
boat  if  there  had  been  only  three  persons  in  it,  or  even  one. 

Balantine  and  Wilde  objected  that  on  this  evidence  tlie  prisoner  could  not  be 
found  guilty.  If,  as  was  stated,  the  mere  pushing  off  the  boat,  he  being  then  stand- 
ing, was  the  cause  of  the  accident,  it  was  not  so  gross  a  want  of  skill  as  could  be 
cognizable  in  a  criminal  court.  Again,  the  inquisition  states  that  the  death  resulted 
from  the  overloading  of  the  boat,  but  there  is  no  evidence  whatever  of  this  being  the 
immediate  cause  of  its  sinking.  One  witness  asserts  that  it  would  have  been,  in  all 
probability,  driven  against  the  steamer  had  only  two  or  three  persons  been  on  board» 
and  the  others  declare  that  if  it  had  not  been  for  the  sudden  rising  of  the  passengers 
and  their  attempting  to  catch  at  the  steamer,  the  casualty  would  not  have  taken 
place  at  all. 

Williams,  J. — ^The  words  of  the  inquisition  are,  that  the  prisoner,  "  through  his 
negligence,  recklessness,  and  want  of  skill  and  proper  caution,  and  by  the  overloading 
of  the  said  boat,  &c.  committed  the  injury."  If  any  one  of  these  causes  is  proved,  it 
will  be  sufficient.  If  the  circumstance  of  the  passengers  jumping  up  really  caused  the 
accident,  the  overloading  of  the  boat  was  immediately  productive  of  such  a  result,  and 
thus  the  prisoner  is  answerable,  for  he  should  have  contemplated  the  danger  of  such 
a  thing  happening.  If  the  fact  of  the  defendant  standing  up  in  the  boat  was  the  cause 
of  the  catastrophe,  then  it  may  be  gross  negligence  on  his  part  to  have  done  so,  be- 
cause he  is  supposed  to  be  acquainted  with  the  force  and  velocity  of  the  tide,  and  the 
danger  of  crossing  it  under  the  circumstances.  On  the  whole,  it  is  a  question  for  the 
jury  whether  the  deceased  met  his  death  either  by  the  gross  carelessness  of  the  prisoner 
in  the  management  of  the  boat,  or  in  taking  on  board,  in  the  first  instance,  a  greater 
number  of  passengers  than  it  was  safely  capable  of  carrying. 

Not  guilty. 


CENTRAL  CRIMINAL  COURT. 

October  Session,  1844. 

Tuesday,  October  22. 

Thb  Quebn  v.  Rilbt.  (a) 

Larceny, 

ne  prosecutor  having  been  decoyed  into  a  tavern  by  the  prisoner,  woe  induced  to  tend  him  money 
for  the  purpose  of  paying  certain  losses  which  he  appeared  to  be  incurring  at  a  game  at  cards  with 
one  whom  the  jury  found  to  be  a  cot^ederate.  The  prisoner  stated  that  he  was  about  to  receive 
other  funds,  and  he  would  then  repay  the  amount.  The  jury  found  that  there  was  a  design,  ah 
initio,  to  drfraud  the  prosecutor.  Held,  that  the  offence  did  not  amount  to  larceny,  and  the  con- 
viction  was  quashed, 

THE  prisoner  was  indicted  for  larceny,  and  the  facts  of  the  case,  as  they  appeared 
in  evidence,  were  these : — ^The  prosecutor  having  arrived  from  Uie  country  with  a 
large  sum  of  money  in  his  possession,  was  decoyed  into  a  public-house  by  the  prisoner. 
A  third  person  having  joined  them,  cards  were  introduced,  and  the  prisoner  and  the 
stranger  commenced  playing ;  the  former  was  unsuccessful,  and  having  lost  all  the 
money  he  appeared  to  be  possessed  of,  he  borrowed  some  from  the  prosecutor,  stating 
that  he  was  going  to  receive  a  large  amount  shortly,  and  he  would  then  repay  it.  The 
(•)  Bq^orted  by  B.  C.  Robinson,  Esq.,  Bairiiter-at-lBv. 
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two  players,  however,  soon  afterwards  decamped,  and  the  prosecutor  found  that  he  had 
been  their  dupe. 

Wilidns,  for  the  prisoner,  suhmitted,  that  on  this  state  of  facts,  an  indictment  for 
larceny  could  not  be  sustained.  To  support  such  a  charge,  the  property  must  have  been 
obtained  against  the  will,  or  contrary  to  the  intent  of  the  owner ;  and  admitting  the 
third  party  to  have  been  a  confederate,  still  the  prosecutor  parted  with  his  money 
Toluntarily.     If  the  party  were  indicted  at  all,  it  should  be  for  a  conspiracy. 

The  Common  Serjeant. — Does  not  the  question  resolve  into  this  ? — Was  there  any 
design  on  the  part  of  the  prisoner,  ab  initio,  by  fraud  and  deception,  to  obtain  thi» 
man's  money  ?  The  latter  could  not  be  said  to  part  with  it  voluntarily,  if  he  did  so 
under  an  erroneous  impression,  which  the  deceitful  acts  of  the  prisoner  had  caused,  and 
here  there  is  evidence  to  go  to  the  jury  that  the  coins  which  the  prisoner  pretended  to 
lose  were  mere  counters. 

Wilkins, — An  indictment  for  larceny  cannot  be  supported  if  the  property  as  well  as  the 
possession  of  the  thing  alleged  to  be  stolen  was  parted  with  by  the  owner.  In  that 
case  a  charge  of  obtaining  money  under  false  pretences  might  be  sustained.  Now  here 
not  only  the  possession,  but  the  property  in  the  coins  lent,  passed  to  the  prisoner. 
The  very  purpose  for  which  they  were  lent,  and  the  stipulated  mode  of  repayment,  shew 
that  the  prisoner  never  expected  to  have  the  identical  pieces  of  money  returned  to  him. 
The  property  in  them  was  absolutely  relinquished,  with  the  understanding  that  others  of 
a  similar  value  would  be  repaid.  Whatever,  then,  may  have  been  the  fraudulent  inten- 
tion of  the  prisoner  at  the  moment  of  his  first  meeting  with  the  prosecutor,  a  charge  of 
larceny  cannot  be  maintained. 

The  Common  Serjeant  referred  to  Reg,  v.  Campbell  (1  Moo.  C.C.  179). 

Wilkins. — In  that  case  the  property  was  clearly  not  parted  with.  The  owner  swore 
that  he  never  intended  to  give  them  up  until  the  price  was  paid  for  them. 

Simon,  for  the  prosecution,  contended  that  this  case  was  similar  to  those  of  ring- 
dropping,  which  had  been  held  to  be  larceny. 

The  Common  Serjeant  went  into  the  Old  Court  for  the  purpose  of  consulting  the 
Recorder,  and  on  his  return,  he  stated  that  that  learned  judge  took  the  same  view  as 
he  had  originally  taken,  namely,  that  if  this  was  an  original  and  preconcerted  fraud  to 
cheat  this  man  out  of  his  money,  there  was  a  conspiracy  between  the  prisoner  and  hi& 
confederates,  and  that,  as  no  real  play  was  intended  on  their  part,  the  indictment 
might  be  sustained.  He  observed,  however,  that  in  a  case  of  a  conviction  he  would 
take  the  opinion  of  the  judges  on  the  point  before  he  passed  sentence. 

Wednesday,   October  23. 
The  Common  Serjeant  stated  that  he  had  consulted  Mr.  Baron  Rolfe  on  the  sub* 
ject,  who  was  clearly  of  opinion  that  the  conviction  was  bad,  for  that  the  offence  did 
not  amount  to  larceny. 

The  prisoner  was  accordingly  discharged. 


CENTRAL  CRIMINAL  COURT. 

Thursday,  October  24,  1844. 

The  Queen  v.  Walker,  (a) 

Evidence, 

Where  a  porty  i»  indicted  for  obtaining  money  under  faUe  pretencee,  the  faUe  pretence  being  that  he 
wae  a  minor,  a  plea  q/*  infancy  to  an  action  brought  againat  him  it  not  receivable  as  evidence  to 
ehew  either  the  fact  of  minority,  or  a  guilty  knowledge  on  hi*  part,  Quare,  whether  to  eatabUth 
He  fact  qf  eueh  minority,  etatementt  made  by  the  prisoner  that  he  was  under  age  are  admissible  t 

THE  prisoner  was  indicted  for  obtaining  money  under  false  pretences,  and  the 
instance  laid  was  his  having  represented  himself  to  be  of  age,  when  he  well 
knew  he  was  onder  age  at  the  time. 

(a)  Reported  by  B.  C.  Robinson,  Esq.,  Bairisteri«t-Uw. 
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To  proye  the  fisbct  of  his  having  then  been  under  under  twenty-one, 
Ballantine,  for  the  prosecution,  offered  in  evidence  a  plea  of  in^Eincy  which  the  de- 
fendant had  since  that  time  put  in  to  an  action  brought  against  him,  and  he  contended 
that  this  was  sufficient  as  an  admission  on  the  part  of  the  defendant  of  his  then  age. 

Wilkins,  for  the  prisoner,  objected  to  this  evidence :  parties  were  constantly  in  the 
habit  of  pleading  matters  of  the  most  contradictory  kind ;  it  was  a  practice  sanctioned 
by  the  law,  and  frequently  necessary  for  the  purposes  of  justice ;  but  if  the  pleas 
were  contradictory,  they  could  not  all  be  true ;  and  it  would  be  absurd,  therefore,  to 
assume  that  the  person  adopting  such  a  course  intended  to  pledge  himself  to  the  verity 
of  each  individual  portion  of  the  record.  Again,  a  party  to  a  suit  intrusts  his  case  to  his 
legal  adviser,  and  generally  speaking  knows  but  little  of  the  nature  of  the  proceedings 
In  the  cause.  It  would  be  a  manifest  injustice,  therefore,  to  bind  him  down  to  the 
admission  of  facts  merely  un  account  of  circumstances  of  which  he  has  had  no  cogni- 
zance whatever.  In  this  instance  an  attorney  may  have  put  in  the  plea  without  con- 
sulting the  defendant,  and  is  it  just  that  in  a  criminal  case  the  latter  should  be  estopped 
from  denying  what  in  fact  he  has  never  affirmed  ? 

The  Common  Serjeant  consulted  Mr.  Baron  Rolfe  upon  the  point,  and  that  learned 
judge  decided  that  the  evidence  was  not  admissible,  on  the  ground  that  the  plea  might 
have  been  put  in  without  the  knowledge  of  the  defendant.  The  case  was  subse- 
quently closed,  no  other  evidence  of  the  fact  that  the  prisoner  was  a  minor  having 
been  given,  except  that  when  applied  to  for  the  payment  of  a  debt,  and  threatened  with 
«n  action,  he  had  told  the  applicant  he  might  do  as  he  pleased,  that  he,  the  defendant, 
was  a  minor,  and  that  be  should  plead  his  infancy.  The  mother  of  the  prisoner  had 
given  evidence  before  the  magistrate,  but  although  called  on  the  part  of  the  prosecution 
at  the  trial,  she  did  not  appear. 

Wilkins  submitted  that  there  was  no  case  for  him  to  answer.  The  prosecution  was 
bound  to  make  out  the  falsity  of  the  pretence  as  well  as  the  guilty  intention  on  the 
part  of  the  prisoner.  Here  there  was  no  evidence  whatever  of  the  former.  The 
prisoner's  admission  is  of  no  avail.  It  is  not  evidence,  even  of  his  belief,  that  he  was 
a  minor.  It  might  have  been  used  for  the  mere  purpose  of  preventing  a  creditor  from 
taking  proceedings  against  him.  Still  less  is  such  an  admission  evidence  of  the  fact 
itself,  since  the  prisoner  could  have  had  no  knowledge  of  what  his  age  really  was.  He 
would  only  be  aware  of  it,  if  at  all,  from  hearsay.  The  same  rule  would  apply  here  as 
in  cases  of  pauper  examiners,  where  the  statement  of  the  pauper  himself  as  to  his  age  is 
not  receivable  for  the  purpose  of  establishing  a  settlement. 

Ballantine  contended  that  there  was  at  least  sufficient  evidence  for  the  jury.  If  it 
were  necessary  in  all  cases  where  the  age  of  a  party  was  to  be  proved,  that  some  one 
should  be  called  who  was  present  at  his  birth,  a  ^lure  of  justice  would  constantly 
arise,  since  all  such  witnesses  might  be  dead,  or  at  least  it  might  be  impossible  to  pro- 
duce them.  Here  the  prosecution  had  done  all  it  could  do ;  it  had  subpcenaed  the 
mother ;  she  had  not  thought  proper  to  attend,  and  he  should  submit  that,  under  all 
the  circumstances,  the  question  was  one  for  the  jury. 

The  Common  Serjeant. — I  cannot  see  how  the  jury  are  to  take  this  case  into  their 
consideration.  It  is  necessary  to  shew  that  the  prisoner  was  under  age.  The  best 
evidence  of  the  fact  is  that  of  a  person  who  was  present  at  the  birth.  Such  a  person 
IS  producible,  but  is  not  here.  I  cannot  speculate  as  to  motives,  I  only  know  that  she 
is  absent. 

Ballantine  then  suggested  that  the  mother's  deposition  should  be  read,  and  referred 
to  Reg,  V.  Oldroyd  (Russ.  &  Ryan.  88)  ;  but 

The  Common  Serjeant  thought,  if  admissible  at  all,  it  was  now  too  late.  He 
undertook,  however,  to  consult  Mr.  Baron  Rolfe  as  to  whether  the  admission  made  by 
the  prisoner  was  evidence  of  the  fact  of  minority ;  and,  on  his  return  to  the  court,  he 
stated  that  learned  judge's  opinion  to  be,  that  it  was  a  question  for  the  jury  under  the 
^rcumstances. 

It  was  accordingly  left  to  them,  but  they  acquitted  the  prisoner. 
[Note. — ^The  decision  in  this  case  appears  so  opposed  to  principle,  that  one  is  tempted 
to  believe  that  in  the  midst  of  the  performance  of  arduous  duties  in  another  court,  the 
learned  baron  must  have  misapprehended  the  precise  nature  of  the  proposition  submit- 
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ted  to  him.  Tluit  the  evidence  in  question  might  properly  he  left  to  the  jury  is  un> 
doQbCed,  hecause  it  would  tend  to  establish  one  of  the  two  necessary  ingredients  in  the 
offence,  namely,  the  guilty  knowledge ;  but  if  a  party  is  held  incompetent  to  declare 
his  own  age,  how  can  it  be  receivable  to  establish  the  other  ingredient  in  the  proof — 
that  he  was  in  fact  of  a  particular  age  at  the  time  he  made  the  representation  ?  If  there 
is  a  tittle  of  evidence  adduced,  the  jury  are  entitled  to  decide  as  to  its  sufficiency,  bat 
it  is  for  the  Court  to  declare  whether  or  not  there  is  any  legal  evidence  for  them  to  con- 
sider. Here  it  would  seem  there  was  none  but  what  must  have  been  founded  on  mere 
hearsay,  and  therefore  not  legally  adducible  ;  consequently,  a  material  allegation  in  the 
indictment  was  utterly  unproved.— Rbportbr.] 


CENTRAL  CRIMINAL  COURT. 

Monday,  October  21,  1844. 

The  Qusen  v.  Geo.  Henry  and  Geo.  Ward. (a) 

Fal9€  preitneu — Varianee^-Omipiraey — Indictment, 

Om  OM  mdietmeni  for  obtaining  money  under  fidee  pretences,  the  pretence  muet  be  strictly  proved  or 
Isjrf.  Tkue^  where  part  of  the  pretence  alleged  was,  that  a  certain  fomily  lived  at  Stratfard-on" 
Avom^  and  the  evidence  was,  that  they  were  stated  to  be  residing  two  miles  from  that  place :  Held^ 
a  fatal  variance.  In  a  count  for  a  conspiracy,  the  overt  act  set  out  must  be  averred  to  be  within  th^ 
object  of  the  conspiracy  as  stated  in  the  indictment. 

THE  prisoners  were  indicted  for  that  they,  on,  &c.,  at,  &c.,  unlawfully  did  fedsely 
pretend  to  Will.  Angerstein,  that  two  horses  and  one  mare,  which  they,  the  de- 
fendants, offered  for  sale  to  the  said  Will.  Angerstein,  had  belonged  to  a  family  named 
Lloyd.  That  Mr.  Lloyd  was  deceased,  and  that  the  said  G.  H.  Ward  had  the  said 
horses  and  mare  intrusted  to  him  to  sell  on  commission.  That  the  said  family  lived  at 
Stratford-on-Avon.  That  the  name  of  the  said  G.  Ward  was  Glass,  and  that  he  had 
been  a  servant  in  the  said  family ;  and  that  the  said  horses  and  mare  were  each  of 
them  sound,  quiet  to  ride,  and  quiet  in  double  or  in  single  harness ;  and  that  if  the 
said  horses  and  mare  were  not  approved  of  at  the  end  of  seven  days  from  the  said  time, 
the  money  to  be  paid  for  them  should  be  refunded.  By  means  of  which  said  false  pre- 
tences they  did  obtain  of  and  from  the  said  W.  Angerstein  a  certain  valuable  security, 
to  wit,  an  order  for  the  pajrment  of  115/.  10s.  and  a  piece  of  paper  value  one  farthing, 
of  the  said  W.  Angerstein,  with  intent  to  cheat  and  defraud  him  of  the  same. 

The  second  count  was  the  same,  except  that  the  pretence  as  to  the  name  of  one  of 
the  prisoners  being  Glass,  and  that  the  horses,  &c.  were  warranted  quiet  to  ride,  and 
quiet  in  double  or  in  single  harness,  were  omitted. 

Thirdly.  That  defendants  having  in  their  custody  and  possession  divers,  to  wit,  two 
horses  and  one  mare,  did  unlawfully  and  fraudulently  conspire  by  divers  fiedse  pretences 
and  artful  means  and  devices  to  obtain  and  acquire  to  themselves  divers  large  sums  of 
money  from  such  persons  as  might  be  desirous  of  purchasing  the  said  last- mentioned 
horses  and  mare,  and  to  cheat  and  defraud  such  persons  of  said  sums  of  money.  And 
that  defendants,  in  pursuance  of  said  conspiracy,  did  falsely  pretend  that  the  said  last- 
mentioned  horses  and  mare  had  belonged,  &c. — laying  the  pretences  as  in  the  first 
eaunt.  And  that  the  defendants,  in  pursuance  of  the  said  conspiracy,  did  obtain  of 
and  from  the  said  W.  Angerstein  a  certain  order  for  the  payment  of  115/.  10s. 

Tho«  were  two  other  counts  charging  a  conspiracy  generally  to  defraud. 

The  prosecutor,  in  consequence  of  an  advertisement  appearing  in  the  public  papers, 
had  visited  the  stables  where  the  horses  were  kept,  and  there  saw  the  prisoners,  who 
represented  to  him  that  they  had  been  sent  up  from  the  country  to  be  sold  on  commis- 
aon ;  that  they  had  belonged  to  a  highly  respectable  family,  residing  two  miles  from 
Stratford-on-Avon,  and  that  in  consequence  of  the  death  of  the  elder  member  of  the- 
(a)  Reported  by  B.  C.  Robinson,  Esq.,  Barriater-at-law. 
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family,  they  had  given  up  keeping  horses,  and  had  ponies  in  their  stead.  The  horses 
were  warranted  sound,  quiet  to  ride  or  drive  in  single  or  double  harness,  and  if  not  ap- 
proved of  within  seven  days,  the  money  was  to  be  returned.  The  prisoner  represented 
his  name  to  be  Glass,  but  not  before  the  price  for  the  horses  was  paid. 

Evidence  was  given  negativing  the  truth  of  the  various  pretences,  and  that  the  horses 
were  nearly  valueless. 

Bodkin  and  Wilkins^  for  the  defence,  contended  that  the  evidence  did  not  support  the 
indictment.  First,  with  regard  to  the  counts  for  obtaining  money  under  false  pretences, 
of  course  no  pretence  was  of  any  avail  except  it  was  made  before  the  thing  obtained 
was  parted  with,  and  although  all  those  alleged  need  not  be  proved,  still  those  relied 
on  must  have  been  such  that  the  prosecutor  parted  with  his  money  on  their  represen- 
tation. Now,  as  to  the  pretence  that  Mr.  Lloyd  was  deceased,  it  was  not  supported 
by  proof  that  the  elder  member  of  the  family  was  so.  The  utmost  strictness  is  neces- 
sary in  proving  the  statements  alleged  in  the  indictment  to  have  been  made  ;  but  here 
was  a  clear  and  palpable  variance.  The  same  remark  would  apply  to  the  pretence  that 
the  family  lived  at  Stratford-on-Avon.  The  evidence  was,  that  tiie  prisoners  had  re- 
presented them  to  live  two  miles  from  that  place.  That  the  name  of  one  of  the  prison- 
ers was  Glass,  did  not  appear  to  have  been  stated  until  after  the  transaction  was  closed, 
and  that  allegation  must,  therefore,  be  dismissed.  There  was  then  the  representation 
that  the  horses  were  sound,  qmet,  &c. ;  but  it  had  been  held,  in  numberless  parallel 
cases,  that  an  assertion  of  this  kind,  although  known  by  the  party  making  it  to  be 
false,  did  not  render  him  amenable  to  the  criminal  law.  He  might  be  sued  for  a  breach 
of  warranty,  it  was  admitted ;  but  if  a  party  were  liable  to  be  tried  for  declaring  to  a 
customer  that  goods  were  better  than  he  in  fact  knew  them  to  be,  there  were  few 
tradesmen  who  might  not  be  called  upon  to  take  their  station  in  the  dock.  Lastly, 
there  was  the  stipulation  that  if  the  horses  were  not  approved,  the  money  would  be  re- 
funded on  their  being  returned.  This,  however,  was  a  pretence  that  something  was  to 
be  done  in  future,  and  therefore  clearly  insufficient,  even  although  the  prisoners  at  the 
time  had  no  intention  of  adhering  to  their  contract. 

Clarkson  and  Ballantine,  for  the  prosecution,  contended,  that  as  to  the  first  part  of 
the  argument,  the  variances  were  immaterial ;  that  at  all  events  the  pretence  of  sound- 
ness was  fully  proved  as  laid,  and  there  was  no  ground  for  saying  that,  if  made  with  a 
full  knowledge  of  its  falsity,  it  was  not  sufficient  to  support  the  indictment.  It  was 
not  a  mere  exaggeration,  having  some  foundation  in  truth.  It  was  a  wilful  statement 
of  that  which  had  no  existence.  It  was  like  the  case  (not  reported)  where  a  chain  was 
represented  to  be  gold  when  the  party  knew  it  to  be  merely  plated,  and  the  charge  of 
obtaining  money  under  false  pretences  was  supported.  The  case  of  R,  v.  Pywell 
(1  Star.  402)  might  be  in  favour  of  the  prisoner,  but  it  can  no  longer  be  considered 
law,  since  R,  v.  Kenrick  (12  L.  J.  Rep.  New  Series,  Mag.  Cas.  p.  135). 

The  Rbcordbb. — I  am  clearly  of  opinion  that  the  alleged  variances  are  material. 
The  utmost  precision  is  required  in  proving  the  pretences  as  laid ;  and  I  think,  there- 
fore, this  objection  must  prevail.  As  to  the  pretence  of  soundness,  I  am  by  no  means 
prepared  to  say,  that  if  a  person  warrants  a  horse  to  have  all  the  excellencies  that  these 
were  alleged  to  possess,  and  he  knew  at  the  time  that  it  was  as  utterly  worthless  as 
these  have  turned  out  to  be,  that  he  would  not  be  indictable ;  but  1  am  not  called  upon 
to  decide  this  question ;  since,  if  you  relied  on  this  representation,  you  were  bound  to 
shew  that  the  prosecutor  would  have  parted  with  his  money  on  it  alone  ;  but  no  ques- 
tion of  the  kind  has  been  put  to  him,  and  I  must,  therefore,  take  it  that  he  was  actuated 
by  the  pretences  generally,  and  not  by  any  individual  portion  of  them.  I  think,  there- 
ibre,  that  the  first  two  counts  must  fail. 

Bodkin, — ^Then,  my  lord,  I  contend  that  the  third  count  is  also  defective.  It  is 
alleged  in  the  first  part  of  the  count  that  the  prisoners  conspired  to  defraud  such  per- 
sons as  might  be  desirous  of  purchasing  the  horses,  &c. ;  but  when  the  overt  act  is  set 
out,  it  is  not  alleged  that  the  prosecutor  was  one  of  such  persons.  It  is  not,  therefore, 
shewn  that  he  was  within  the  object  for  which  the  conspiracy  was  entered  into.  There 
is  no  connection  shewn  between  the  different  portions  of  the  count. 

The  Rbcoruer. — It  states  that  the  prisoners  agreed  together  to  angle  for  all  whom 
they  could  catch. 
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Bodkin. — Yes ;  but  it  does  not  go  on  to  aver  that  the  prosecutor  was  entitled  to 
bite. 

The  Rkcordbr.— I  see  the  force  of  your  objection,  and  shall  direct  the  jury  to  place 
the  third  count  also  out  of  their  consideration,  and  merely  consider  the  evidence  with 
reference  to  the  two  last. 

The  case  went  to  the  jury  on  the  fourth  and  fifth  counts  for  conspiracy  generally, 
and  the  prisoners  were  convicted. 


CENTRAL  CRIMINAL  COURT. 

Wednesday,  October  23,  1844. 

(Before  Mr.  Justice  Mauli.) 

Thb  Qubbn  v.  Ross  Tucket,  (a) 
huamtjf,  Emdenet  qf, 
7b  jfrove  a  plea  qf  Ituamfy,  endenee  that  the  grmulfatker  qftkt  perion  Mad  been  nuane  may  be 
adduced f  after  it  Mae  been  proved  by  medical  testimony  that  tueh  a  dieeate  is  qflen  hereditary  in  a 
famUy. 

fTUIE  prisoner  was  indicted  for  shooting,  with  intent  to  kill. 
JL      The  defence  relied  on,  was  the  prisoner's  insanity  at  the  time  he  committed  the 
act  in  question. 

Charnock  was  for  the  prosecution. 

Ciarkson  and  Bodkin,  for  the  defence. 

A  question  was  put  on  behalf  of  the  prisoner  to  his  brother.  Lord  Audley,  as  to 
whether  their  maternal  grandfather.  Sir  Ross  Donelly,  had  not  been  confined  in  a  lunatic 
asylum. 

Ckamock  objected  to  the  question.  It  could  have  no  relation  to  the  issue  which  the 
jury  had  to  try,  whether,  perhaps  fifty  years  ago,  another  person  had  or  had  not  been 
insane.  If  this  were  admitted,  it  would  be  impossible  to  say  where  the  practice  should 
stop.  If  the  insanity  of  the  grandfather  can  be  shewn  as  evidence,  that  of  a  much 
more  remote  ancestor  would  be  equally  admissible. 

Bodkin. — I  have  never  known  a  case  in  which  this  objection  has  been  raised.  Such 
evidence  was  received  in  Oxford's  case,  and  in  many  others  within  my  experience.  We 
are  not  only  prepared  to  shew  the  hereditary  taint  in  the  feunily,  but  that  this  is  a  mode 
in  which  it  usually  exhibits  itself. 

Maulk,  J. — I  know  that  these  questions  are  generally  admitted.  It  is  a  matter  of 
£ei€t,  and  not  a  matter  of  law,  that  insanity  is  o^n  hereditary  in  a  family ;  but  I  think 
yon  should  prove  that,  in  tiie  first  instance,  by  the  testimony  of  medical  men,  and 
then  your  question  will  be  legitimate.  • 

(a)  Reported  by  B.C.  Robinson,  Esq.,  Barritter-at-law. 
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WESTERN  CIRCUIT. 

Somerset  Lent  Assizes^  1844. 

Taunton,  Monday,  April  1. 

(Before  Mr.  Justice  Wiohtman.) 

The  Qubbn  v.  MANLET.(a) 

Prmcipai  and  aeeestary. 

Pruoner  induced  a  child,  of  the  age  of  nine  yean,  to  rob  his  father*  9  till  and  give  him  the  moneg,  Om 
his  indictment  as  principal,  for  this  thence,  it  is  a  question  for  the  jury  whether  the  child  wn  «• 
innocent  agent,  or  particeps  crhmitis ;  itnd  if  the  latter,  the  prisoner  must  be  acquitted, 

INDICTMENT  for  larceny. 
The  fBu;ts,  as  proved  by  the  prosecution,  were»  that  the  prisoner  was  an  appren- 
tice of  the  prosecutor :  that  he  had  induced  the  son  of  the  prosecutor,  a  child  of  the 
age  of  nine  years,  to  take  money  from  his  father's  till,  and  give  to  him.     On  cnws- 
ezamination,  it  further  appeared  that  the  child  had  done  the  l&e  for  other  boys. 

Cox,  for  the  prisoner,  submitted  that  the  evidence  did  not  sustain  the  indictment. 
The  prisoner  was  charged  with  stealing  money  as  principal, — the  evidence  shewed  him 
to  be  either  an  accessory  or  a  receiver.  If  an  offence  be  codunitted  through  the 
medium  of  an  innocent  agent,  the  employer,  though  absent  when  the  act  was  done, 
is  answerable  as  a  principal.  (R.  v.  Giles,  1  Moody,  C.  C.  166  ;  Reg.  v.  Michagi^  2 
Moody,  C.  C.  120  ;  9  C.  &  P.  356.)  But  if  the  instrument  be  aware  of  the  conse- 
quences of  his  act,  he  is  the  principal  in  the  first  degree ;  and  the  employer,  if  he  be 
absent  when  die  feet  is  committed,  is  an  accessory  before  the  feet.  (A.  t.  Stewmrt, 
R.  &  R.  363.)  In  this  case,  the  evidence  had  shewn,  beyond  doubt,  that  the  duld 
was  of  the  age  of  discretion,  and  fiilly  aware  of  the  consequences  .of  his  act. 

Wiohtman,  J. — What  do  you  mean  by  an  innocent  agent,  if  this  child  be  not  one? 

Cox. — An  agent  who,  from  age,  defect  of  understanc^ig,  ignorance  of  tiie  het»  or 
other  cause,  cannot  be  particeps  eriminis. 

Wiohtman,  J. — ^But  though  an  act  done  through  the  medium  of  an  iimooeiit 
agent  makes  tiie  prisoner  a  principal,  how  do  you  shew  that  he  is  no/  a  princ^Ml  iHiexe 
&  act  is  dmie  through  the  medium  of  a  responsible  agent  ? 

Cox. — Because,  if  the  agent  be  responsible,  he  becomes  the  prindpal ;  and  to  ooii> 
stitute  a  principal,  he  must  be  the  actor  or  actual  perpetrator  of  the  fiiet,  or  cognizant 
of  the  crime,  and  near  enough  to  render  assistance.  Though  dieie  be  a  previous 
concerted  plan,  those  not  present  or  near  enough  to  aid  at  the  time  when  the  oflfence 
IS  committed  are  not  principals,  but  accessories  before  the  fact.  (See  cases  cited 
Arch.  9th  ed.  p.  4.)  - 

Wiohtman,  J. — It  is  a  question  for  the  jury  if  the  child  was  an  innocent  agent* 

Wiohtman,  J.  (to  the  jury). — ^Apart  from  the  consideration  of  the  gmh  or  iniio« 
oence  <^  the  prisoner  generally,  if  you  believe  tiie  story  told  by  tiie  child,  yon  wiU 
have  to  determine  whetiber  that  child  was  an  innocent  agent  in  this  transaction ;  that 
is,  whether  he  knew  that  he  was  doing  wrong,  or  was  acting  altogether  unconsckrasly  of 
guilt,  and  entirely  at  the  dictation  of  the  prisoner ;  for  if  you  should  be  of  opinion 
that  he  was  not  an  innocent  agent,  you  cannot  find  the  prisoner  guilty  as  a  principal 
nnder  this  indictment. 

Verdict— Not  gnUty, 

Carrow,  for  the  prosecution. 

Cox,  for  the  prisoner. 

Rossiter,  prisoner's  attorney. 

(a)  Reported  by  E.  W.  Cox,  Esq.,  Barrister-at-Uw. 
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WESTERN  CIRCUIT. 

Somerset  Lent  Assizes,  1844. 

Taunton^  Tuesday ^  April  2. 

(Before  Mr.  Justice  Wiohtman.) 

Thb  Queen  v.  William  Babtlett  and  John  ANDSB80N.(a) 

Evidenet, 

ne  wtfeofan^  qf  two  jmtonerM  jointly  indicted  /or  a  Joint  larceny  i$  admitnble,  under  the  ctretnn* 
stances,  as  a  witness  for  the  other  prisoner, 

PRISONERS  were  jointly  indicted  for  stealing  potatoes. 
It  appeared  upon  the  evidence,  that  some  of  the  potatoes  were  found  in  the 
apartment  of  one  of  the  prisoners,  and  others  in  that  of  the  other. 

One  of  the  prisoners  called  the  wife  of  the  other  to  prove  that  the  potatoes  found 
in  his  apartment  were  not  the  property  of  the  prosecutor. 

H.  T.  Cole,  for  the  prosecution,  objected,  upon  the  authority  of  Smith's  case 
(1  Moody,  C.  C.  289);  Hood's  case  (Ad.  281);  Frederic's  case  (2  Str.  1095),  that 
the  wife  of  one  of  two  prisoners  jointly  indicted  for  a  joint  offence  cannot  be  examined 
in  &vour  of  the  other  prisoner,  because  her  evidence  would  go  to  shew  that  the  wit- 
nesses for  the  prosecution  were  mistaken  as  to  some  part  of  the  evidence,  and  thus  the 
hnsband  would  be  benefitted. 

Wiohtman,  J.,  was  inclined  to  admit  the  evidence,  but  would  consult  his  brother 
Ciesawell. 

Their  lordships  having  consulted, 

WiGHTif  AN,  J. — The  point  is  a  very  nice  one,  but  I  am  inclined,  though  with  con- 
siderable doubt,  to  admit  the  evidence,  and  upon  these  grounds ;  that  although  the 
prisoners  are  joind]^  indicted,  the  offence  is  distinct  and  severable.  It  differs  in  its 
eireomstances  from  Smith's  case,  for  here,  evidence  that  one  prisoner  did  honestly 
obtain  the  potatoes  found  in  his  aparto^ent  does  not  necessarily  benefit  the  other 
prisoner,  the  husband  of  the  witness.  The  defence  of  each  is  distinct,  and  it  would 
be  hard  to  say  that  one  should  be  precluded  from  his  defence  because  it  might,  by 
some  remote  possibility,  benefit  the  other.  I  shall  receive  the  evidence,  but  with 
considerable  doubt. 


SOUTH  WALES  CIRCUIT. 

Presteign,  March  30,  1844. 

(Before  Mr.  Justice  Maulb.) 

The  Queen  v.  Jones. 

Indictment — Variance. 

an  indictment  qfthe  value  qfa  bank  note  is  material. 

Where  aprisonerwas  indicted  for  stealing  a  bank  note,  alleged  to  be  qf  the  value  qflOl.,  and  it  woe 

proved  to  be  of  the  value  qfbl.  only :  Held,  that  it  was  a  material  variance. 

THE  prisoner  was  charged  with  larceny  in  a  dwelling-house. 
The  indictment  alleged  that  the  prisoner,  in  the  dwelling-house  of  one  William 
Price,  feloniously  stole,  &c.  "  one  bank  note,  for  the  payment  of  10/.  and  of  the  value 
of  10/.,"  and  three  sovereigns,  of  the  moneys,  &c.  of  the  prosecutor,  William  Morris, 
concluding  cotttrdiformam  statuti  and  contrd  pacem. 

The  prosecutor  deposed  to  having  lodged  in  the  same  room  as  the  prisoner,  on  the 

(a)  Reported  by  E.  W.  Cox,  Esq.,  Bairister-at-law. 
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night  of  the  2nd  of  Octoher,  and  to  having  lost  during  the  night  a  5/.  note  and  three 
soyereigns. 

E.  V,  TFilliams,  for  the  prisoner,  submitted  that  there  was  a  variance  between  the 
value  of  the  note  as  alleged  in  the  indictment  and  that  proved  by  the  prosecutor ;  and 
that  inasmuch  as  the  note  was  stated  in  the  indictment  to  be  of  the  value  of  10/.»  the 
variance  was  material. 

Wilson,  for  the  Crown,  contended  that  the  averment  of  value  was  not  a  material 
averment. 

Mauls.  J. — Does  the  indictment  aver  that  the  note  was  of  the  value  of  10/.  ? 

Clerk  of  Assize. — Yes,  my  lord. 

Maulr,  J.^-Then  the  averment  is  material,  and  we  can  hear  nothing  further 
about  the  note. 

Not  guilty. 


SOUTH  WALES  CIRCUIT. 

Presteign,  March  30,  1844. 

(Before  Mr.  Justice  Maulb.) 

Thk  Queen  v.  Harris. 

Evidence — Gn^emon, 

Where  a  prisoner  about  to  be  commuted  on  a  charge  qf felony  wat  told  that  he  was  at  liberty  to  fl 
any  statement,  but  that  whatever  he  said  would  be  taien  down  itnd  used  againtt  him,  and  the 
prisoner  thereupon  made  a  statement,  which  was  reduced  into  writing,  and  sought  to  be  given  m 
evidence  against  him  on  his  trial :  Held,  that  it  could  not  be  received, 

THE  prisoner  was  charged  with  stealing  oats. 
The  justice's  clerk  was  called  to  prove  a  statement  made  by  the  prisoner  when  be 
was  committed.     He  stated  that  previously  to  the  prisoner  maiking  the  statement,  be 
told  him  that  he  was  at  liberty  to  make  any  statement,  but  "  that  whatever  he  said 
would  be  taken  down  and  used  against  him." 

Maulb,  J.  —That  will  not  do. 

E.  V,  Williams. — I  submit,  my  lord,  that  it  is  perfectly  regular ;  it  is  not  like  tibe 
case  of  The  King  v.  Drew,  where  the  prisoner  was  told  that  wlmtever  he  said  would  be 
used  for  or  against  him ;  here  the  prisoner  was  expressly  told  that  whatever  he  said 
would  be  used  against  him. 

Maulb.  J. — ^The  prisoner  was  told  that  whatever  he  said  would  be  taken  down  Ibid 
used  against  him.  J  cannot  say  that  that  did  not  induce  him  to  say  something  whidi 
he  thought  might  be  favourable  to  him.     I  shall  reject  the  statement. 


NORFOLK  CIRCUIT. 

BUCKINGHAMSHIRB   SuMMER  AsSIZES,    1844. 

(Before  Mr.  Baron  ALnERsoN.) 

Thb  Queen  v.  WHEELER.(a) 

Evidence — Assault,  with  intent. 

The  fact  of  striking  a  man  with  the  fist  with  force  enough  to  break  his  Jaw  is  not,  per  ssp  evideuet 
sufficient  qf  intent  to  do  grievous  bodily  harm, 

THE  prisoner  was  indicted  for  feloniously  cutting,  stabbing,  and  wounding  one 
Birch.     (7  Wm.  4  &  1  Vict.  c.  84,  s.  4.) 

(a)  Reported  by  H.  Mills,  Esq.,  Barrister-at-biw. 
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The  prosecator's  evidence  shewed  that  he  and  a  companion  were  walking,  and  came 
up  to  the  prisoner,  who  was  fighting  with  his  hrother. 

The  prosecutor's  companion  said  the  Wheelers  were  very  quarrelsome  people,  here- 
upon the  prisoner  knocked  the  said  companion  down,  and  said  he  would  do  the  same  to 
the  prosecutor  if  he  would  fight  The  prosecutor  refused,  and  threatened  to  take  the 
law.  The  prisoner  struck  the  prosecutor  a  blow  with  his  fiist,  which  broke  prosecutor's 
jaw  on  both  sides  of  his  face. 

Alderson,  B.,  directed  the  jury  that  striking  a  blow,  even  though  grievous  bodily 
harm  be  done,  is  not  of  itself  sufficient  to  shew  an  intent  to  do  such  grievous  harm. 
That  must  be  proved  by  other  circumstances. 

Guilty  of  a  common  assault. 
Wells,  for  the  prosecution. 
Sanders,  for  the  prisoner. 


NORFOLK  CIRCUIT. 

Buckinghamshire  Summer  Assizes,  1844. 

(Before  Mr.  Baron  Aldebson.) 

The  Quken  v.  PnRCBLL.(a} 

Evidence, 

Oh  n,  indictment  for  hurylariousfy  entering  the  dwelling -house  qfA,  with  intent,  S^e.,  and  stealing 
tkertfrom  one  ham  and  three  loaves,  the  thing  stolen  was  improperly  described  as  **  a  ham,**  and 
there  was  no  evidence  of  the  taking  of  the  loaves.  Held,  that  proqf  of  the  taking  qf  the  thing  so 
improperlg  described  as  a  ham  was  admissible  as  evidence  of  the  taking  of  the  loaves. 

THE  indictment  charged  that  the  prisoner  burglariously  entered  the  house  of 
Richard  Cave,  with  intent  to  steal  the  goods  of  Richard  Hazelwood,  and  that  he 
stole  one  ham,  the  property  of  the  said  Richard  Hazelwood,  and  three  loaves,  the  pro- 
perty of  the  said  Richard  Cave. 

The  evidence  shewed  that  the  so-called  ham  was  not  ham,  but  pork,  which  was 
m  the  process  of  curing,  and  had  not  yet  become  ham. 

The  only  evidence  against  the  prisoner  consisted  of  testimony  which  shewed  him  to 
have  been  in  the  possession  of  this  pork  within  a  very  few  hours  after  the  burglary. 

Sanders,  for  the  prisoner,  submitted  that  the  taking  of  the  pork  not  being  charged 
b  the  indictment,  could  not  be  received  in  evidence,  as  it  was  a  distinct  offence,  and 
there  being  no  other  evidence  to  connect  the  prisoner  with  the  offence,  he  must  be 
acquitted. 

ALnERsoN,  B. — ^You  may  trace  into  the  possession  of  the  prisoner  pork,  or  any  thing 
eke  which  had  been  taken  from  the  prosecutor's  house  at  tiie  same  time,  and  the  jury 
may  presume  the  taking  of  the  one  article,  from  the  possession  of  the  other. 

Guilty. 

Mills,  for  the  prosecution. 

Sanders,  for  the  prisoner. 

(a)  Reported  by  H.  Mills,  Esq.,  BarrUter-at-law. 
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NORTHERN  CIRCUIT. 

LiTERPOOL  Winter  Assize,  1844. 
CBefore  Mr.  Baron  Gurnbt.) 
The  Quebn  v.  Murpht.  (a) 

Indictment — Murder — Practice. 

Semble,  that  the  putting  poieon  into  a  teapot,  with  intent  to  murder  A,  B,  and  C,  eomttitutee  iirm 
distinct  qfences,  and  that  the  one  act  cenmot  properly  be  charged  in  dittinct  counts  qf  one  nuUei" 
ment  varying  the  intent. 

Upon  a  motion  to  quash  an  indictment  the  prisoner  mag  be  remanded  to  the  next  assizes. 

INDICTMENT  as  foUows  :— 
1st  count.     Charges  that  prisoner  feloniously  and  unlawfully  did  attempt  to  ad« 
minister  to  one  Margaret  Murphy  half  an  ounce  of  deadly  poison,  to  wit,  oxsdic  acid» 
with  intent  her,  the  said  Margaret  Murphy,  to  kill  and  murder. 

2nd  count.  Charges  that  prisoner,  a  certain  quantity,  to  wit,  &c.  of  deadly  poison, 
to  wit,  oxalic  acid,  into  a  certain  quantity,  to  wit,  hdf  a  pint  of  tea,  which  the  said 
Margaret  Murphy  had  prepared  to  be  hy  her  drank  and  swallowed  down,  feloniously 
did  put,  mix,  and  mingle,  and  that  prisoner,  by  means  in  this  charge  aforesaid,  at- 
tempted to  administer  to  Margaret  Murphy  the  said  deadly  poison,  with  intent  to 
murder  her. 

drd.     Same  as  2nd,  but  varying  the  means  and  manner  of  attempt. 

4th.  Charges  in  the  words  of  the  statute  7  Wm.  4  &  1  Vict.  c.  85,  s.  3,  that 
prisoner  attempted  to  administer  to  "a  certain  other  person,  to  wit,  Margaret  Murphy," 
poison,  with  intent  to  commit  the  crime  of  murder. 

5th.  Charges  against  prisoner,  putting  poison  into  the  teapot  of  one  James  Murphy, 
and  thereby  attempting  to  administer  poison  to  James  Murphy,  with  intent  to  murder 
him. 

6th.  Charges  in  yerbal  statement,  attempt  to  administer  poison  to  James  Murphy, 
with  intent  to  commit  the  crime  of  murder. 

Prisoner  being  called  on  to  plead. 

Pollock,  for  the  prisoner,  submitted  to  the  discretion  of  the  Court,  whether  this  in- 
dictment should  not  be  quashed,  inasmuch  as  it  charges  the  prisoner  with  the  cc»n- 
mission  of  several  distinct  felonies,  and  quoted  Young  and  Others  v.  ne  King  in  error 
(3  T.  R.  98),  in  which  Buller,  J.,  stated  this  to  be  the  practice.  He  argued  that  the 
Stat.  7  Wm.  4  &  1  Vict.  c.  85,  s.  3,  joined  in  each  case  the  intent  to  commit  murder 
with  the  attempt  to  administer  poison,  and  that  the  mere  attempt  without  the  intent 
would  not  constitute  the  felony.  In  this  case,  where  three  of  the  counts  charged  the 
attempt  and  intent  as  against  Margaret  Murphy,  the  4th,  as  against  another  Margaret 
Murphy,  and  the  5th  and  6th,  as  against  one  James  Murphy,  he  submitted,. that 
though  the  act  which  endangered  life  might  be  one  only,  yet  the  separate  intents 
alleged,  and  necessary  to  be  sdleged,  rendered  the  charge  made  in  this  indictment  one 
of  three  distinct  felonies  as  against  the  prisoner. 

Monk,  for  the  prosecution,  after  stating  the  indictment  as  above. — The  1st,  2nd,  and 
drd  counts  are  not  complained  of.  The  4th  is,  because  it  aUeges  that  prisoner  attempted 
to  administer  poison  to  a  "  certain  other  person,  to  wit,  Margaret  Murphy,"  with 
intent  to  murder  her,  and  it  is  contended  that  this  Margaret  Murphy  must  be  a 
different  person  from  the  Margaret  Murphy  mentioned  in  the  former  counts,  and  the 
offence  consequently  an  entirely  different  offence.  In  every  indictment  for  felony  con- 
taining more  than  one  count,  several  offences  in  point  of  law  are  supposed  to  be 
charged.  The  pleading  would  be  bad,  if  it  charged  the  same  offence  twice  ;  and  to 
preserve  the  integrity  of  each  count  the  pleader  inserts  the  word  "  other  "  before  the 
person  injured,  or  the  injury  complained  of.  If,  in  this  case,  two  separate  attempts  to 
poison  either  one  Margaret  Murphy  or  two  persons  of  the  name  were  proved,  the 
Court  would  no  doubt  require  the  counsel  for  the  prosecution  to  elect.  As  to  the  5th 
(a)  Reported  by  J.  B.  Aspinall,  Esq.,  Barritter-at-law. 
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and  6th  counts,  though  they  in  fact  charge  an  attempt  to  poison  James  Murphy,  it 
Vy  no  means  follows  that  this  attempt  is  not  the  same  act  complained  of  in  die  lst» 
2nd,  and  Srd  counts.     Suppose  A  obtains  access  to  the  room  in  which  B  and  C  are 
about  to  breakfast,  and  puts  poison  into  the  teapot  on  the  breakfast-table ;  and  suppose 
there  is  no  evidence  of  previous  malice  against  either  of  them.     If  charged  with  the 
attempt  to  murder  B,  he  may  make  the  shameless  defence  that  he  intended  to  murder  C, 
A  failure  of  justice  might  ensue,  if  both  sets  of  counts  could  not  be  joined.     Besides, 
the  argument  on  the  other  side  defeats  itself  by  going  too  far,  as  it  is  every  day's 
practice  to  charge  an  act  with  several  different  intents  in  different  counts  of  one  in- 
dictment.    The  Court  will  take  care  the  prisoner  is  not  prejudiced,  and  will  put  pro- 
secuting counsel  to  elect,  if  several  offences  are  proved. 
Pollock  replied. 

Gurnet,  B. — I  will  take  indictment  and  depositions  home  with  me,  and  consider 
them. 

His  lordship  afterwards  said — I  have  considered  the  point  raised  by  the  prisoner's 
counsel,  and  the  result  of  my  opinion  is,  that  I  shall  order  the  case  to  stand  over  till 
the  next  assizes,  when  the  prosecutor  may  decide  whether  he  will  stand  upon  the  pre- 
sent indictment  or  prefer  another  indictment  or  indictments. 


NORTHERN  CIRCUIT. 

Liverpool  Winter  Assizb,  1844. 

(Before  Mr.  Baron  Gurnet.) 

Thb  Qubbn  V,  MoRGAN.(a) 

FalH  declaration — Evidence. 

(^  an  indictment  for  makinff  a  faUe  declaration  in  lieu  qf  an  oath  tmder  the  stat.  5^6  Wm.  4, 
t.  62, «.  12,  relating  to  pawndrokere,  it  it  not  sufficient  for  the  proeecution  to  prove  the  handwriting 
of  the  justice  hrfore  whom  the  declaration  is  made^  but  it  must  be  shewn  that  when  it  was  made  he 
wet  acting  within  the  district  of  which  he  is  such  justice, 

r£  prisoner  was  indicted  for  a  misdemeanor,  in  making  a  false  declaration  before 
a  magistrate  for  the  borough  of  Liverpool,  that  she  had  lost  the  pawn -ticket 
of  certain  goods  pledged  by  her.  The  course  to  be  taken  by  a  person  to  obtain  goods 
tmder  such  circumstances  is  pointed  out  by  stat.  39  &  40(7eo.  3,  c.  99,  s.  16,  which, 
however,  requires  an  affidavit  to  be  made  by  the  applicant.  By  stat.  5  &  6  Wm.  4, 
c.  62,  8.  12,  it  is  enacted,  "  That  where,  by  any  Act  or  Acts  in  force  for  regulating 
the  business  of  pawnbrokers,  any  oath,  affirmation,  or  affidavit  might,  but  for  the 
passing  of  this  Act,  be  required  to  be  taken  or  made,  the  person  who,  by  or  under  such 
Act  or  Acts  might  be  required  to  take  or  make  such  oath,  affirmation,  or  affidavit, 
shall,  in  lieu  thereof,  make  and  subscribe  a  declaration  to  the  same  effect ;  and  such 
deckuration  shall  be  made  and  subscribed  at  the  same  time,  and  on  the  same  occasion, 
and  in  the  presence  of  the  same  person  or  persons,  as  tbe  oath,  affirmation,  or  affidavit 
in  lieu  whereof  it  shall  be  made  and  subscribed,  would,  by  the  Act  or  Acts  directing  or 
requiring  the  same,  be  directed  or  required  to  be  taken  or  made ;  and  all  and  every  the 
enactments,  provisions,  and  penalities  contained  in  or  imposed  by  any  such  Act  or 
Acts  as  to  any  oath,  affirmation,  or  affidavit  thereby  directed  or  required  to  be  taken 
or  made,  shall  extend  and  apply  to  any  declaration  in  lieu  thereof  as  well  and  in 
the  same  manner  as  if  the  same  were  herein  expressly  enacted  with  reference 
thereto. 

By  the  former  statute,  after  specifying  the  affidavit  required,  it  is  enacted,  "  That 
tbe  cs4»tion  thereof  shall  be  authenticated  by  the  handwriting  thereto  of  the  justice 
before  whom  the  same  shall  be  made,  and  who  shall  and  is  hereby  required  so  to 
authenticate  the  same." 

(a)  Reported  bj  J.  B.  Aspimall,  Etq.»  Bariister^t«l«w. 
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Blair,  for  the  prosecution,  having  proved  the  fiedsity  of  the  declaration  of  the  pri- 
soner, waa  about  to  prove  the  declaration  itself  by  cidling  a  witness  to  speak  to  the 
handwriting  of  the  ma^trate  of  Liverpool  before  whom  it  was  made. 

The  witness,  who  was  clerk  to  the  magistrate,  stated,  on  cross-examination,  that 
from  the  great  number  of  these  declarations,  he  could  not  remember  when  or  where  it 
was  made,  but  would  only  speak  to  the  handwriting. 

James,  for  the  prisoner,  submitted  that  there  was  no  evidence  that  the  dedaratioii 
had  been  made  before  the  justice  acting  as  such,  or  even  that  it  had  been  made  within 
the  borough. 

Blair,  contrk,  contended  that  the  Court  would  not  assume  that  the  magistrate  had' 
acted  wrongly  or  out  of  his  jurisdiction,  and  that  further  evidence  could  only  be  had 
by  a  calling  the  magistrate,  which  was  very  unusual. 

Gurnet,  B. — This  case  has  not  been  got  up  as  it  ought  to  have  been.  If  yon 
could  not  identify  the  time  or  place  when  this  particular  declaration  was  made,  you 
might  at  all  events  have  called  the  magbtrate  to  say  that  he  never  took  any  declaration 
out  of  the  borough.  I  think  Mr.  James's'  objection  a  good  one,  and  that  the  evi- 
dence is  not  sufficient. 

Prisoner  acqttitted. 


NORTHERN  CIRCUIT. 

Liverpool  Winter  Assize,  1844. 

(Before  Mr.  Baron  Gurnet.) 

The  Queen  v.  Clarkson.  (a) 

A  promissory  note  made  payable  to  a  number  qf  persons  associated  together  under  the  name  of  ike 
'*  Temple  of  Peace  United  Lodge  qf  Odd-fellows**  appears  upon  the  face  of  it  to  be  good,  and  will 
sustain  an  indictment  for  forgery. 

THE  indictment  charged  the  prisoner  with  forging  a  promissory  note,  which  being 
set  out  appeared  to  be  made  payable  to  the  "  Temple  of  Peace  United  Lodge  of 
Odd- fellows.*'  There  was  a  second  count,  describing  the  note  as  in  larceny. 

At  tlie  close  of  the  prosecutor's  case,  James,  for  the  prisoner,  objected  that  the  note 
was  not  perfect,  as  there  was  no  legal  payee. 

GuRNKT,  B. — You  must  take  that  in  arrest  of  judgment. 

James. — I  take  it  upon  the  second  count,  my  lord,  because  if  your  lordship  agrees 
with  me  it  will  save  the  necessity  of  going  to  the  jury.  I  submit  that  the  paper 
produced  is  not  a  promissory  note,  and  does  not  therefore  sustain  the  second  count. 
There  is  no  payee,  or  at  least  no  person  to  whom  the  bill  is  made  payable,  whom 
the  law  can  recognize,  which  is  equivalent  to  no  payee  at  all.  This  is  not  a  trading 
company,  which  may  be  described  by  the  name  of  a  firm,  nor  is  it  a  corporation.  Rex 
V.  Box  is  precisely  in  point.  There  the  note  was  made  payable  to  A  and  B,  stewardesses 
of  a  certain  society,  and  their  successors  in  office.  It  was  there  held  that  the  note  be- 
came payable  at  law  to  A  and  B  in  their  own  right,  and  would  pass  to  their  executors 
and  administrators ;  but  it  was  assumed  by  the  Court  that  was  the  only  view  in  which 
the  note  could  be  said  to  be  perfect.  Rex  v.  Collicott  (4  Taunt.  300),  and  Rex  v.  Jones 
(1  Leach,  204),  are  also  in  point. 

Monk,  contrk,  submitted  that  there  was  a  payee.  It  is  not  necessary,  in  order  to 
maintain  an  indictment,  that  the  instrument  should  be  such  as  might  be  recovered  upon, 
although  it  is  necessary  that  it  should  appear  so  upon  the  ^e  of  it.  There  is 
nothing  here  to  shew  the  contrary.  This  may  be  the  name  of  a  trading  firm,  or  even 
of  a  corporation.  It  is  not  sufiicient  even  that  the  contrary  may  be  shewn  by  evidence. 
Suppose  the  note  were  payable  to  John  Smith,  a  person  who  never  existed,  which,  in 
(a)  Reported  by  J.  B^  AspinalLi  Esq.,  Bwriiter-st-law. 
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point  of  law,  is  all  that  can  be  said  of  the  present  payee,  surely  it  would  then  be  the 
subject  of  an  indictment,  otherwise  the  forger  would  only  have  to  make  a  non-existing 
person  payee,  and  he  might  forge  the  names  of  the  drawer  and  indorsers  at  pleasure. 
That  it  is  sufficient  if  the  document  appears  to  be  good  upon  the  face  of  it,  so  that  it 
might  get  into  circulation,  appears  from  the  case  of  Rex  v.  Macintosh  (2  Leach's  Crown 
Cases,  883). 

GrURNEY,  B.,  Said  he  should  not  stop  the  case,  but  would  let  it  go  to  the  jury,  and 
would  find  judgment  upon  the  objection  in  the  course  of  the  assizes,  if  necessary.  The 
prisoner  was  found  guUty,  and  judgment  was  afterwards  given  upon  this  point  for  the 
prosecution,  and  sentence  passed. 

The  learned  judge  intimated  to  the  counsel  for  the  prisoner  that  he  himself  had  felt 
some  doubt  upon  the  point,  but  that  he  had  consulted  Parke,  B.,  and  Rolfe,  B.,  who  had' 
none,  and  he  did  not  therefore  feel  justified  in  reserving  the  point. 

Judgment  for  prosecution. 


MUNSTER  CIRCUIT. 

Cork  County  Assizes,  1844. 

Wednesday y  March  27. 

(Before  Lord  Chief  Baron  Brady.) 

The  Qubbn  v.  Michael  GAKVBY.(a) 

Perjury — Indictment, 

M  indictment  for  perjury  charged  that  one  M,  G,  came  brfore  the  jueticee,  S^c,  on  the  II  th  March, 
1844,  m  the  7th  year  of  our  Lady  Q^een  Victoria,  andfaltely,  Sfc,  upon  his  oath  did  say  that,  at 
or  about  10  or  1 1  o'clock  on  the  morning  of  Thursday  last,  meaning  the  7th  day  qf  March,  in  the 
jftar  1804,  he,  meaning  himself,  the  said  M,  G.,  met  the  said  G,  C,  8fc.,  Sfc.  **  Whereas  in  truth 
end  fact  the  said  M,  G.  did  not  at,  SfC,  on  the  morning  of  Thursday,  the  7  th  day  of  March,  1844, 
meet  the  said  G,  C,  Held,  that  the  prisoner  could  not  be  convicted,  and  that  neither  could  the  date 
« the  innuendo  be  altered  upon  the  record  to  1844,  in  conformity  with  the  prisoner's  informa' 
turn  under  the  9  Geo,  4,  e.  15,  nor  could  the  passage  in  which  it  occurred  be  struck  out  as 
surplusage, 

IN  this  case  the  prisoner  was  given  in  charge  upon  an  indictment  for  perjury  com« 
mitted  in  an  information  upon  oath,  which  he  had  made  before  two  magistrates,, 
charging  a  Mr.  George  Crofts  with  having  committed  an  assault  upon  him.  The  indict- 
ment was  in  the  following  terms  : — 

"The  jurors,  &c.,  say,  that  Michael  Garvey  wickedly  and  maliciously  contriving  and 
intending  to  aggrieve  George  Crofts  the  younger,  and  him  the  said  George  Crofts  to 
subject  to  the  pains  and  penalties  by  the  laws  of  this  realm  provided  for  persons  guilty 
of  assaults  and  trespasses,  on  the  11th  day  of  March,  in  the  7th  year  of  our  Sovereign 
Lady  Queen  Victoria,  at  Doneraile,  in  the  county  of  Cork,  aforesaid,  came  before 
George  W.  B.  Creagh  and  G.  Nagle,  Esqrs.,  then  and  yet  being  two  justices  of  our  said 
Lady  the  Queen,"  &c.     After  setting  out  the  administration  of  the  oatb,  the  indictment 
then  proceeded  to  charge,  **  that  the  said  Michael   Garvey  being  so  sworn  upon  a 
certain  information  or  examination  in  writing,  intituled  *  County  of  Cork  ;  the  exami- 
nation of  Michael  Garvey,  of  Two-pot  House,  parish  of  Cahirduggan,  barony  of  Fermoy,, 
in  said  county,  blacksmith,   taken  in  petty  sessions  in  Doneraile,  on  Monday,  the 
11th  of  March,  1844,'  falsely,  &c.,  upon  his  oath  aforesaid,  did  say,  depose,  and  swear». 
and  give  information,  amongst  other  things,  in  substance  and  to  the  effect  following,, 
that  IS  to  say,  that  at  about  ten  or  eleven  o'clock  on  the  morning  of  Thursday  last,  the 
7lh  day  of  March,  he  meaning  the  7th  day  of  March,  in  the  year  1804,  he,  meaning 
himself,  the  said  Michael  Garvey,  met  the  said  George  Crofts  the  younger  ;  the  indict- 
ment then  set  out  the  information  made  by  the  prisoner,  stating  that  the  deponent  was 

(a)  Reported  by  W.  St.  Leoer  Babtnoton,  Esq.,  Barrister-at-Iaw. 
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net  by  Greorge  Crofts  the  Tounger,  and  Christopher  Crofts,  and  that  they  were  botii 
inside  a  ditch,  when,  to  the  best  of  his  belief,  Christof^ier  Crofts  stooped  for  a  stone, 
which  he  flung  at  him.  and  with  which  he  was  stmck  on  the  left  shoulder,  and  that 
George  Crofts  used  abusive  language  to  him,  the  said  Michael,  and  proceeded  as 
follows : — '  Whereas,  in  truth  and  fact,  the  said  Michael  GUuvey,  at  the  time  he,  the 
said  M.  G.,  took  his  said  oath  and  made  the  examination  as  aforesaid,  did  not  about  ten 
or  eleven  o'clock  in  die  morning  of  Thursday,  the  7th  day  of  March,  1844,  meet  the 
•aid  Greorge  Crofts  the  younger,'  &c.,  &c. ;  '  and  whereas,  in  truth  and  huct,  the  said 
George  Crofts  was  not  then  or  at  all  on  said  day  inside  a  ditch,'  &c. ;  '  and  whereas,  &&, 
he,  the  said  G.  C«,  did  not  on  that  day,  or  any  other  day,  use  abusive  language  to  the 
said  M.  G. ;'  and  so  the  jurors,  &c.,  do  say  and  present  that  the  said  M.  G.,  on  the 
1 1th  day  of  March  last,  &c.,  did  commit  wilful  and  corrupt  perjury,  &c." 

Coppinger,  for  the  prisoner,  contended  that  this  indictment  could  not  be  sustained, 
for  it  did  not  negative  the  truth  of  the  allegation  upon  which  peijiiry  had  been  assigned, 
but  merely  stated  that  the  prisoner  deposed  **  that  on  or  about  ten  or  eleven  o'clodc  on 
the  morning  of  Thursday  last,  the  7th  day  of  March,  meaning  the  7th  day  of  March, 
1804,  he  met  the  said  George  Crofts  the  younger,"  &c. ;  "  whereas  in  truth  and  fact, 
the  said  Michael  Grarvey,  &c.,  did  not  about  ten  or  eleven  o'clock  on  the  morning  of 
Thursday,  the  7th  day  of  March,  1844,  meet  the  said  Greorge  Crofts  the  younger,"  &c. 

Scannell,  for  the  prosecution,  proposed,  under  the  statute  9  Geo.  4,  c.  15,  to  amend 
the  record  by  the  original  information,  and  also  contended  that  the  allegation  that  the 
information  was  sworn  in  the  seventh  year  of  the  Queen  would  be  sufficient  if  the 
word  1804  were  altogether  omitted. 

Brady,  C.  B. — Perhaps  it  would. 

Coppinger, — Even  so,  the  indictment  is  bad,  for  it  does  not  appear  that  the  perjury 
was  committed  in  a  matter  material ;  it  does  not  appear  from  the  indictment  that  there 
was  any  cause  depending. 

Scannel, — Such  an  allegation  is  not  necessary,  for  there  was  no  cause  depending 
until  the  information  which  is  the  subject  of  the  peijury  was  made ;  this  indictment  is 
similar  to  the  form  given  in  Archbold's  Criminal  Law.  The  mistake  is  a  mere  clerical 
error. 

B&ADY,  C.  B. — ^The  question  is,  cannot  the  words  be  rejected  as  surplusage  ? 

Coppinger. — Would  this  be  perjury  if  the  prisoner  met  the  parties  on  the  7th  day  of 
March,  1804  or  5,  or  any  other  day  ?  The  pleading  must  be  construed  most  strongly 
against  the  pleader.  He  says,  "meaning  the  7th  day  of  March,  1804."  Now  if 
tlus  were  an  indictment  for  murder,  and  the  blows  were  said  to  be  given  in  1802,  with 
an  averment  that  the  death  did  not  take  place  till  1844,  the  man  really  dying  in  two 
years  after  the  injury,  could  it  be  contended  that  the  indictment  would  be  good  ? 

Brady,  C.  B. — If  I  could  consider  the  11th  day  of  March  an  immaterial  date,  the 
indictment  might  be  sustained;  but  the  averment  is,  that  on  the  11th  day  of  March 
the  prisoner  came  before  the  justices,  and  that  is  quite  material ;  I  could  have  rejected 
the  word  1804  as  surplusage,  if  you  had  not  assigned  the  particular  day  on  which  the 
perjury  was  committed. 

His  Lordship  then  directed  an  acquittal. 
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WESTERN  CIRCUIT. 

SOMBRSST  WlNTSa  AsSIZBSy   1844. 

Taunton,  December  10. 

(Before  Mr.  Baron  Aldebson.) 

The  Qubbn  v,  WilliaIc  Clothibb  and  Jambs  TiLBB.(a) 

Practice* 

Where  prUonere  are  jointly  indicted,  and  a  ttatemeni  is  put  in  evidence  in  which  one  implicates  the 
mther,  the  judge  will  turn  up  the  cases  separately,  requesting  the  Jury  to  consult  and  come  to  a  deci- 
sion upon  the  one  caee,  but  not  to  deliver  their  verdict,  and  then  he  will  sum  up  the  ease  qf  the 
other,  and  take  the  verdict  against  both, 

fllHE  prifloners  were  jointlj  indicted  for  burglary-. 

JL     On  the  part  of  the  prosecution,  a  statement  by  prisoner  Clothier  was  put  in  evi- 
deoce*  admitting  his  own  guilt  and  charging  prisoner  Tiler. 

AiJ>BB80N,  B.  (to  the  jury). — ^The  eridence  affects  the  two  prisoners  differently. 
Clothier  has  made  a  statement  involving  lller,  which  is  not  evidence  against  Tiler. 
Hat  your  judgments  might  not  unconsciously  be  biassed  by  a  statement,  which  is  evi- 
dence agunst  the  one  and  not  against  the  other,  I  shall  first  lay  before  you  the  case  of 
TTkr  alone,  and  ask  you  to  form  your  opinion  upon  that«  and  then  I  will  call  your 
attention  to  the  case  as  against  Clothier. 

His  Lordship  having  summed  up  the  evidence  as  it  affected  Tiler,  requested  the  jury  to 
eoDsnlt  and  come  to  a  decision  upon  his  case,  but  not  to  say  what  that  decision  was. 

The  jury  having  deliberated,  and  announced  that  they  had  decided. 

His  Lordship  proceeded  to  sum  up  the  evidence  as  it  affected  Clothier. 

Verdkt^TUer.  not  guilty. 

BUme,  for  the  prosecution.  Clothier ^  guilty. 

BduHords,  for  prisoner  T3er. 

Cbthier  was  undefended. 


WESTERN  CIRCUIT. 

S0MBR8BT  WiirrsB  Assizssy  1844. 

Taunton,  December  11. 

(Before  Mr.  Baron  Aldbbsov.) 

Thb  Qubbn  v.  Chablbs  DTBB.(a) 

Practice. 

Seen  where  the  prisoner  is  defended  by  counsel,  he  will  be  permitted  to  make  a  statement  in  hie 
i^enee,  and  afterwards  his  eemnsel  may  address  the  Jury  and  eomment  tyon  the  prisoner's  state- 
wmst,  together  with  the  evidence  for  the  proeeeution. 

rilHE  prisoner  was  indicted  for  larceny. 

Jl  Stone,  for  the  prisoner,  in  his  address  to  the  jury,  remarked  upon  the  hardship 
of  tlie  prisoner's  position,  who  could  himsdf  give  no  evidence  to  contradict  the  state- 
ments of  the  witnesses  against  him. 

AuDBBsoN,  B.  (interrupting).— You  have  no  right  to  make  such  an  observation. 
The  prisoner  might  make  his  own  statement  in  explanation  or  contradiction  of  the  evi- 
deaoe  against  huQ. 

&oiie.p— There  are  contradictory  decisions  upon  that.  Some  learned  judges  have 
lefiiaed  to  permit  a  prisoner  who  is  represented  by  counsel  to  make  a  statement.    In 

(«)  Bcportdl  by  E.  W.  Cos,  Ws^.,  BaRMCT-at-toir. 
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Reg.  V.  Malings  (8  C.  &  P.  242),  Pattcson  J.  permitted  the  prisoner  to  do  so,  but  omiy 
under  special  circumstances,  as  it  is  expressly  stated  in  the  report. 

Alderson,  B. — I  would  never  prevent  a  prisoner  from  making  a  statement,  though 
he  has  counsel.  He  may  make  any  statement  he  pleases  before  his  counsel  addresses 
the  jury,  and  then  his  counsel  may  comment  upon  that  statement  as  a  part  of  the  case. 
If  it  were  otherwise,  the  most  monstrous  injustice  might  result  to  prisoners.  If  the 
statement  of  the  prisoner  fits  in  with  the  evidence,  it  would  be  very  material,  and  we 
should  have  no  right  to  shut  it  out. 


WESTERN  CIRCUIT. 

Somerset  Winter  Assizes,  1844. 

Taunton,  December  12. 

(Before  Mr.  Baron  Aluerson.) 

Thb  Queen  v,  John  RoBiNS.(a) 

Practice, 

Where  a  long  period  of  time  (nearly  two  yean)  ka$  elaptedfrom  the  time  qfthe  committing  qf  the 
qfence  befire  complaint  wag  made  to  thejuatice9y  the  cage  will  not  be  permitted  to  go  to  the  jury. 

PRISONER  was  indicted  for  bestiality. 
No  counsel  appearing  for  the  prosecution,  the  depositions  were  handed  to  Flti" 
herbert,  and  his  Lordship  directed  his  attention  to  the  date  of  the  offence,  and  the  time 
when  the  parties  went  before  the  magistrates. 

The  offence  was  alleged  to  have  been  committed  on  the  17th  of  December,  1842,  but 
no  complaint  was  made  to  the  justices  until  October,  1844. 

The  first  witness  being  called,  his  Lordship  asked  him  why  he  did  not  mention  the 
offence  until  so  long  a  time  had  elapsed.    Witness  said  he  did  do  so. 

Alderson,  B.— -Yes,  but  not  to  a  magistrate.     Is  there  a  confession  ? 

Fitzherbert, — ^No,  and  I  am  unable  to  explain  satisfactorily  the  cause  of  the  delay. 

Aloerson  B.  (to  the  jury). — I  ought  not  to  allow  this  case  to  go  further.  It  is 
monstrous  to  put  a  man  on  his  trial  after  such  a  lapse  of  time.  How  can  he  account 
for  his  conduct  so  far  back  ?  If  you  accuse  a  man  of  a  crime  the  next  day,  he  may  be 
enabled  to  bring  forward  his  servants  and  family  to  say  where  he  was  and  what  he  was 
about  at  the  time ;  but  if  the  charge  be  not  preferred  for  a  year  or  more,  how  can  he 
clear  himself  }  No  man's  life  would  be  safe  lif  such  a  prosecution  were  permitted*  It 
would  be  very  unjust  to  put  him  on  his  trial. 

His  Lordship  then  directed  the  jury  to  acquit  the  prisoner. 


.   City  of  Limerick  Summer  Assizes,  1844. 

(Before  Mr.  Justice  Ball.) 

The  Queen  v.  Bbown  and  O'Reoan.  {h) 

Practice, 

Where  a  prosecution  for  miedemeanor  is  instituted  at  the  suit  qfthe  Crowut  whether  the  Attorney  9r 
Solicitor  General  conduct  the  prosecution  in  person  or  not,  a  defendant  is  entitled,  under  the  statute 
CO  Geo,  Z,  c,  4,  to  a  copy  qfthe  indictment  brfore  he  pleads. 

BENNETT,  Q.C.  (with  whom  were  the  Hon.  /.  Plunkett,  Q.C.,  and  Breretm). 
for  the  CrowD,  objected   thtit  the   statute  only  applied  to  cases  where  the 
Attorney  or  Solicitor  Genend  c^miluctia)  the  proeeculion  in  person* 

(o)  Rcportt*!  tT  E.  ^    «  '  iniitcr^t-lftw. 
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Ball,  J.<— -I  think  it  is  just  the  same  thing  here  as  if  the  Attorney- Grcneral  appeared 
in  person ;  you  represent  the  Attorney- General ;  it  has  been  so  held,  for  instance,  in 
the  case  of  counsel  for  the  Crown  claiming  the  right  to  reply. 

Bennett.  ^^  At  all  events,  they  are  not  entitled  to  copies  until  after  they  have 
pleaded. 

O'Hea. — But  it  is  for  the  very  purpose  of  pleading  that  we  require  them. 

Ball,  J. — My  impression  is,  that  the  order  ought  to  be  granted.  I  can  give  no 
other  construction  to  the  statute ;  perhaps,  therefore,  you  had  better,  to  prevent  the 
necessity  of  my  making  any  order,  allow  copies  to  be  taken  imder  a  protest. 

Bennett. — ^The  Attorney- General  does  not  appear  on  circuit;  he  only  directs  certain 
counsel  to  be  employed. 

Ball,  J. — As  I  said  before,  I  think  that  it  amounts  to  just  the  same  thing. 

The  defendants  were  then  furnished  with  a  copy  of  the  indictment,  and  on  the  fol- 
lowing day  pleaded  not  guilty,  and  having  been  held  to  bail  witliin  tw^enty-one  days 
previous  to  the  opening  of  the  commission,  traversed  in  prox. 


CENTRAL  CRIMINAL  COURT. 

September  Sessiok,  1844. 

Wednesday y   September  18. 

(Before  Mr.  Justice  Wiohtman  and  Mr.  Justice  Cresswell.) 
The  Queen  v,  Jennings,  (a) 

fnetiee^lmdictment^Demurrer^Duplieity^Staiutet  5  Geo.  4,  e.  113,  «.  10,  and  3^4  ITm.  4, 

c,  73,  t.  12— Evidence, 

h  ommalt  as  in  civil  cant,  only  one  couneel  will  be  heard  on  each  tide  in  arguing  a  demurrer. 

Where  a  wtatute  describee  an  offence  with  the  words  **  knowingly  and  wilfully,**  and  they  are 
emitted  m  the  indictment,  the  count  cannot  be  sustained, 

Wkert  a  statute  makes  it  felony  to  **Jlt  out,  man,  navigate,  equip,  despatch,  use,  or  employ  any  ship 
etvessel"  for  the  purposes  thereinbrfore  declared  to  beunlawjfiui,  and  each  count  of  the  indictment 
tkargm  the  prisoner  with  having  done  all  the  acts  so  mentioned,  each  qf  which  was  in  itself  a 
f^oijf — Held,  that  the  indictment  is  not  bad  for  duplicity,  the  whole  being  alleged  to  be  done  to 
secompUsh  one  and  the  same  single  object,  the  essence  qf  the  felony  consisting  in  using  the  means 
dtteribed  in  the  Act  to  accomplish  that  object, 

7%e  exetptiona  contained  in  5  Geo.  4,  c.  113,  s,  10,  are  virtually  repealed  by3Sf4  Wm,  A,  c.  73,, 
1. 12  ;  it  is  not,  therrfore,  necessary  to  negative  them  in  the  indictment. 

Where  mn  indictment  in  substance  alleges  an  tffence  to  be  commiited  within  her  Majesty*  s  dominions, . 
it  wiii  be  presumed  that  the  prisoner  is  a  British  subject, 

rE  prisoners  were  indicted  that  they,  on  the day  of ,  with  force  and  arms, 
to  wit,  at  London  aforesaid,  and  within  the  jurischction  of  the  Central  Criminal^ 
Court,  did  illegally  and  feloniously  man,  navigate,  equip,   despatch,  use,    and  em- 
]doy  a  certain  ship  or  vessel  called  the  Augusta,  in  order  to  accomplish  a  certain  object . 
wlucfa,  in  and  by  a  certain  Act  of  Parliament,  made  and  passed  in  the  fifth  year  of  the- 
reign  of  his  late  Majesty  King  George  the  Fourth,  intituled  "  An  Act  to  amend  and- 
consolidate  the  Laws  relating  to  the  Abolition  of  the  Slave  Trade,"    was  and  is 
declared  unlawfid,  that  is  to  say,  to  deal  and  trade  in  slaves,  contrary  to  the  form  of 
the  statute  in  such  case  made  and  provided,  against  the  peace,  &c. 

Tliere  were  three  other  counts  alleging  the  same  acts  to  have  been  done ;  namely, 
the  manning,  navigating,  equipping,  and  despatching  the  said  ship,  but  each  varying 
tbe  oliject  with  which  they  were  performed.  In  the  second  it  was  alleged  to  be  "  to 
pmrd^awe  jlovet  /"  in  the  third,  "  to  deal  and  trade  in  persons  intended  to  be  dealt  with 
as  ^aoe$s'*  in  the  fourth,  "  to  purchase  persons  intended  to  be  dealt  with  as  slaves" 

Tbe  fifth  count  charged  that  the  prisoners  on,  &c.  with  force  and  arms,  to  wit,  at 

(a)  Rqportad  \ff  B.  C.  Robinson,  Esq.,  Barrister-at-law. 

V  5 
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London  aforesaid,  and  \ntlim  the  jurisdiction,  &c,,  did  illegally  and  felonioody,  md 
against  the  form,  &c.  ship  on  board  a  certain  ship,  or  yessel,  called  the  Augmstu,  diven 
goods  and  effects,  to  wit,  twenty-nine  hogsheads  of  tobacco,  six  cases  of  arms,  &e., 
to  be  emplo3red  in  accomplishing  a  certain  object  which  was  in  and  by  a  ceitam  Act 
of  Pari  ament,  made,  &c.  in  the  fifth  year  of  the  reign  of  his  late  Majesty  Oeorg  e  Hie 
Fourth,  intituled,  &c.  (as  in  first  count),  declared  unlawful ;  that  is  to  say,  to  trade 
and  deal  in  slaves,  contrary  to  the  form  of  the  statute,  &c.  and  against  the  peace,  &c. 

The  sixth  count  was  the  same  as  the  fifth,  except  that  the  object  with  which  tiie 
acts  were  done  was  alleged  to  be  to  purchase  slaves. 

The  serenth,  that  it  was  to  deal  and  trade  in  persons  intended  to  be  dealt  with  as 
slaves. 

The  eighth,  to  purchase  persons  intended  to  be  dealt  with  as  slaves. 

Pleas  of  autrefois  acquit  of  defendant  Jennings, 

And  the  said  Thomas  Jennings,  in  his  own  proper  person  cometh  into  court  here, 
and  having  heard  the  said  indictment  read,  saith  that  our  said  Lady  the  Queen  oug^t 
not  further  to  prosecute  the  first  count  of  the  said  indictment  against  the  said  Thomas 
Jennings,  because  he  says  that  heretofore,  and  before  it  was  presented  by  the  jurors 
aforesaid,  in  manner  and  form  as  in  the  said  first  count  mentioned,  to  wit,  on  Monday* 
the  22nd  day  of  March,  in  the  fourth  year  of  the  reign  of  our  sovereign  Lady  the 
Queen,  at  a  special  session  of  oyer  and  terminer  of  our  said  sovereign  Lady  the 
Queen,  of  the  colony  of  our  Lady  the  Queen,  at  Sierra  Leone,  in  parts  beyond  the  8ea«» 
to  wit,  on  the  day  and  year  last  aforesaid,  holden  at  the  Court  House,  in  Freetown, 
in  the  said  colony,  before  his  Honour  Logan  Hook,  our  said  Lady  the  Queen's  chief 
justice,  ad  interim,  of  the  said  colony  (the  chief  judge  thereof),  and  officiating  judge  of 
Court  of  Vice-Admiralty  for  the  same,  and  the  Hon.  Norman  Wm.  Macdomdd,  die 
Hon.  Wm.  Cole,  and  the  Hon.  Wm.  Ferguson,  respectively  members  of  the  council  of 
the  said  colony,  and  others  their  fellows,  justices  and  commissioners  of  our  said  Lady 
the  Queen,  assigned  by  her  letters  patent  of  our  said  Lady  the  Queen,  under  her  great 
seal  of  Gbeat  Britain,  made  to  them  and  others,  and  any  three  or  more  of  them  (of 
which  number  the  will  and  pleasure  of  our  said  Lady  the  Queen  was,  that  her  govem- 
orsy  lieutenant-governors,  or  otJier  officer  administering  the  goYemment  of  tibe  said 
colony,  her  chief  judge  of  the  said  colony,  her  other  judges  of  the  same,  or  one  of  them, 
or  her  judge  of  her  said  Court  of  Vioe-Admiralty,  respectively  for  the  time  being,  shoiiU 
always  be  one),  to  inquire  upon  the  oath  of  good  and  lawful  men  of  the  said  colony, 
and  by  other  ways,  means,  and  methods,  acceding  to  their  best  knowledge  and  abiHtieB, 
as  well  within  liberties  as  without,  whereby  the  truth  of  the  matter  might  be  better 
known  and  inquired  into,  concerning  all  treasons,  piracies,  felonies,  robbmes,  murders, 
conspiracies,  and  other  offences  whatsoever,  and  accessories  thereto,  whomsoever  and 
howsoever  done  or  committed  upon  the  sea,  or  in  any  haven,  river,  credc,  or  place 
where  the  admiral  has  power,  authority,  or  jurisdiction,  Slc,  ;  also  oonoeming  all 
offences  against  an  Act  made  in  the  fifth  year  of  the  reign  of  his  late  Majesty  King 
G^eorge  the  Fourth,  intituled  "  An  Act  to  amend  and  consolidate  the  Laws  relating  to  tiie 
Abolition  of  the  Slave  Trade,"  committed  in  any  place  where  the  admiral  has  not  juris- 
diction, &c.  and  not  being  within  the  United  Kingdom  aforesaid,  nor  within  the  local 
jurisdiction  of  any  ordinary  court  of  a  British  colony,  settlement,  plantation,  or  terri- 
tory competent  to  try  such  offences,  and  the  said  offences  to  hear  and  determine  ac- 
cording to  the  laws  and  customs  of  the  realm  of  England,  and  the  statutes  in  the  said 
letters  patent  mentioned,  and  all  other  statutes  in  that  behalf  made  and  provided,  upon 
the  oaths  of  Henry  Houghton  Rugeley,  &c.  (setting  out  the  names  of  the  grand  jury), 
good  and  lawful  men  of  the  said  colony  of  Sierra  Leone,  then  and  there  impannelled, 
sworn,  and  charged  to  inquire  for  the  said  Lady  the  Queen,  touching  and  concerning 
the  premises  in  the  said  letters  patent  mentioned.  It  was  presented  in  manner  vad, 
form  as  followeth ;  that  is  to  say,  the  jurors  of  our  Lady  the  Queen  upon  their  oath 
present,  that  Thomas  Jennings,  late  of  Freetown,  in  the  colony  of  Sierra-Leone, 
mariner,  on  the  7th  day  of  February,  in  the  fourth  year  of  the  reign  of  our 
sovereign  Lady  \^ctoria,  with  force  and  arms  upon  the  high  seas,  wiUiin  the 
jurisdiction  of  the  Admiralty  of  England  to  wit,  in  and  on  board  of  a  certain  brig  or 
vessel  called  the  Auputa,  in  a  certain  i^ace  upon  the  high  seas,  off  the  Gallinas,  on 


THE  QUEEN  v.  JENNINGS.  117 

the  western  coast  of  Africa,  feloniously  and  unlawfully  did  take  charge  and  command 
of  tbe  said  brig  or  vessel  as  master ;  be  the  said  Thomas  Jennings  then  and  there  well 
Imowing  tbe  said  brig  or  vessel  was  engaged  and  employed  in  carrying  and  conveying 
goods,  wares,  and  merchandize  to  the  Gallinas,  off  the  coast  of  Africa,  being  employed 
and  used  in  the  slave-trade,  against  the  form  of  the  statute  in  such  case  made  and  pro- 
Tided,  and  against  the  peace  of  our  Lady  the  Queen,  her  crown  and  dignity ;  and  the 
jurors  aforesaid,  upon  their  oath  aforesaid,  do  further  present,  that  the  said  T. 
Jennings  afterwards,  to  wit,  on  the  7th  of  February,  in  the  year  aforesaid,  with 
force  and  arms,  upon  the  high  seas  aforesaid,  in  the  brig  or  vessel  aforesaid,  at 
tiie  place  aforesaid,  and  within  the  jurisdiction  of  the  Admiralty  of  England  afore- 
said, feloniously  and  unlawfully  did  take  charge  and  command  of  the  said  brig  or 
vessel,  as  master  aforesaid,  he  the  said  T.  Jennings  then  and  there  well  knowing  that 
the  said  brig  or  vessel  was  employed  or  intended  to  be  employed  in  carrying  and  re- 
moving slaves  or  other  persons  as  or  in  order  to  their  being  dealt  with  as  slaves,  from 
the  coast  of  Africa  to  parts  beyond  the  seas,  against  the  form  of  the  statute  in  such 
case  made  and  provided,  and  against  the  peace  of  our  Lady  the  Queen,  her  crown  and 
dignity ;  whereupon  the  provost- marshal  of  the  colony  aforesaid  was  commanded  by 
tiie  said  Court  that  he  should  omit  not,  for  any  liberty  in  his  marshalship,  but  that  he 
ihonld  take  the  said  Thos.  Jennings,  if  he  might  be  found  in  his  marshalship,  and  him 
nfely  keep  to  answer  to  the  premises.  And  afterwards,  to  wit,  at  the  same  sessions  of 
oyer  and  terminer  of  our  said  Lady  the  Queen,  on  the  said  Monday,  the  22nd  day  of 
March,  in  the  said  fourth  year  of  the  reign  of  our  said  Lady  the  Queen,  before  the  said 
jutices  and  commissioners  of  the  said  Lady  the  Queen  above  named,  and  others  their 
fellows  aforesaid,  there  came  the  said  Thomas  Jennings,  under  the  custody  of  Charles 
Brown,  Esq.,  provost  marshal  and  sheriff  of  the  colony  aforesaid,  in  whose  custody,  in 
tiie  gaol  of  the  colony  aforesaid,  for  the  cause  aforesaid,  he  had  been  before  committed, 
bemg  brought  to  the  bar  there  in  his  proper  person  by  the  said  provost-marshal  and 
iheriffy  to  whom  he  was  there  also  committed,  and  forthwith  being  demanded  concern- 
ing tbe  premises  in  the  said  indictment  above  specified  and  charged  upon  him  how  he 
voold  acquit  himself  thereof,  he  said  he  was  not  guilty  thereof,  and  thereof  for 
good  and  evil  he  did  put  himself  upon  the  country ;  and  John  Carr,  Esq., 
our  aaid  Lady  the  Queen's  advocate  of  the  said  colony,  who  then  prosecuted  for  the 
nd  Lady  the  Queen  in  that  behalf,  did  the  like ;  therefore  it  was  thereupon  com- 
nmded  by  the  said  Court  that  a  jury  thereupon  there  immediately  should  come  before 
the  said  justices  and  commissioners  of  the  said  Lady  the  Queen,  of  good  and  lawful 
men  of  the  colony  aforesaid,  by  whom  the  truth  of  the  matter  might  be  better  known, 
and  who  were  not  of  kin  to  the  said  Thos.  Jennings,  to  recognize  upon  their  oath 
whether  the  said  Thos.  Jennings  was  guilty  of  the  premises  in  the  indictment  afore- 
tnd  above  specified  or  not ;  because,  as  well  the  said  John  Carr,  Esq.,  prosecuting 
iat  the  said  Lady  the  Queen  in  this  behalf,  as  the  said  Thos.  Jennings,  had  put  them- 
idfea  upon  the  said  jury  ;  and  the  jurors  of  the  said  jury,  by  the  provost-marshal  for 
this  purpose  impannelled  and  returned,  to  wit,  James  Graham  Jones,  &c.,  being  called, 
then  came,  who  being  elected,  tried,  and  sworn  to  speak  the  truth  of  and  concerning 
the  premises,  upon  their  oath,  said,  that  the  said  Thomas  Jennings  was  not  guilty  of 
the  premises  aforesaid  above  specified,  in  manner  and  form  as  the  said  Thos.  Jennings 
for  himself  above  by  his  plea  had  alleged ;  whereupon  all  and  singular  the  premises 
bein^  seen,  and  by  the  said  justices  and  commissioners  there  fiilly  understood,  it  was 
considered  by  the  said  Court  there,  that  the  said  Thos.  Jennings,  of  the  premises 
alDcesaid  in  the  indictment  last  aforesaid  above  specified,  should  be  discharged,  and 
dioald  go  thereof  without  day,  as  by  the  record  thereof  more  fuDy  and  at  large  appears, 
iHiich  said  judgment  still  remidns  in  full  force  and  effect,  and  not  in  the  least  reversed 
'  er  made  void.  And  the  said  Thos.  Jennings,  in  fact,  saith  that  he,  the  said  Thos. 
Jennings,  and  the  said  Thos.  Jennings  so  indicted  and  acquitted  as  last  aforesaid,  are 
one  and  the  same  person,  and  not  other  or  different  persons ;  and  that  the  felonies  of 
which  he,  the  said  Thomas  Jennings,  was  so  indicted  and  acquitted  as  aforesaid,  and  the 
fdonies  in  tbe  said  first  count  of  the  present  indictment  mentioned,  are  the  very  same 
fdonies,  and  not  other  or  different  felonies ;  and  the  said  Thomas  Jennings  further 
says,  tiiat  the  said  Goort  before  whom  tiie  said  Thomas  Jennings  was  so  indicted  and 
acquitted  as  aforesaid,  had  fiill  and  competent  power  and  jurisdiction  to  try  the  said 
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felonies,  and  to  acquit  him,  the  said  Thomas  Jennings,  thereof,  and  to  do  all  the  things 
so  recorded  to  have  been  done  by  the  said  last-mentioned  Court  as  aforesaid ;  and  this 
he,  the  said  Thomas  Jennings,  is  ready  to  verify ;  wherefore  he  prays  judgment,  and 
that  by  the  Court  here  he  may  be  dismissed  and  discharged  from  the  said  premises  in 
the  said  first  count  of  the  present  indictment  specified.  There  was  a  like  plea  to  each 
of  the  other  counts. 

To  these  pleas  the  following  demurrers  were  put  in  : — "  And  John  Clark,  Esq.,  who 
for  our  said  Lady  the  Queen  prosecutes  in  this  behalf,  as  to  the  plea  of  the  said  Thomas 
Jennings,  by  him  to  the  first  count  of  the  said  indictment  pleaded,  saith,  that  the  same 
and  the  matters  therein  contained  in  manner  and  form  as  the  same  are  above  pleaded 
and  set  forth,  are  not  sufiGicient  in  law  to  bar  or  preclude  our  said  Lady  the  Queen  from 
further  prosecuting  the  said  first  count,  and  that  our  said  Lady  the  Queen  is  not  bound 
by  the  law  of  the  land  to  answer  the  same,  and  this  he,  the  said  John  Clark,  is  ready 
to  verify  ;  wherefore,  for  want  of  a  sufficient  plea  in  this  behalf,  the  said  John  Clark* 
for  our  said  Lady  the  Queen,  prays  judgment,  and  that  the  said  T.  Jennings  may 
further  answer  to  the  said  first  count,  &c." 

There  was  a  similar  demurrer  to  each  of  the  other  pleas.  The  joinder  in  demuner 
was  in  these  terms  : — 

"  And  the  said  Thomas  Jenmngs  saith,  that  the  said  plea  by  him  to  the  first  count 
of  the  said  indictment  pleaded,  and  the  matters  therein  contained  in  manner  and  form 
as  the  same  are  above  pleaded  and  set  forth,  are  sufficient  in  law  to  bar  and  preclude 
our  said  Lady  the  Queen  from  further  prosecuting  the  said  first  count  of  the  said  indict- 
ment against  the  said  Thomas  Jennings,  and  the  said  T.  Jennings  is  ready  to  Terilj 
and  prove  the  same  as  the  said  Court  here  shall  direct  and  award.  Whereupon,  inas- 
much as  the  said  John  Clark,  for  our  said  Lady  the  Queen  hath  not  answered  the  said 
plea,  nor  hitherto  in  any  manner  denied  the  same,  the  said  T.  Jennings  prays  judgment, 
and  that  by  the  Court  here  he  may  be  dismissed  and  discharged  from  the  said  premises 
in  the  said  first  count  of  the  said  indictment  specified." 

Payne  (with  whom  was  Lush),  on  the  part  of  the  Crown. — ^The  present  indictment 
consists  of  two  parts.  It  charges,  first,  that  the  defendant,  with  another  person,  on 
the  Ist  of  November,  in  the  ninth  year  of  her  Majesty's  reign,  at  London,  within  the 
jurisdiction  of  the  Central  Criminal  Court,  illegally  and  feloniously  did  man,  &c.  a 
vessel  called  the  Augusta,  to  accomplish  certain  objects,  against  the  Act  of  Parliament. 
It  alleges,  secondly,  that  the  defendant  did  illegally  and  feloniously  ship  on  board  the 
said  vessel  certain  articles  for  the  purposes  of  the  slave-trade. 

The  first  part  of  the  plea  of  autrefois  acquit  sets  out  a  former  trial  at  Sierra  Leone 
under  a  commission  by  which  certain  parties  had  authority  to  try  the  offences  therein- 
after mentioned.  (It  was  subsequently  conceded  that  the  Court  there  had  such 
authority  to  try.)  It  goes  on  to  say  that  the  jurors  presented  that  on  the  7th  of 
February,  in  the  fourth  year  of  the  reign  of  her  Majesty,  upon  the  high  seas  within  the 
jurisdiction  of  the  Admiralty,  the  defendant  did  fdoniously  take  charge  of  the  same 
vessel  as  master,  he  well  knowing  the  same  was  engaged  and  employed  in  the  slave- 
trade.  The  second  count  was  to  the  same  effect,  except  that  it  alleged  his  knowledge 
that  the  vessel  was  meant  to  be  employed  for  the  purpose  of  the  slave-trade.  The  plea 
then  avers  that  the  defendant  was  found  "  not  ginlty,"  with  an  allegation  that  he  is  tlie 
person  now  charged,  and  that  the  said  felony  is  the  same  as  is  contained  in  this  indict- 
ment. We,  on  the  part  of  the  Crown,  thought  it  advisable  not  to  traverse  the  averment 
that  the  offences  were  the  same ;  but  as  the  record  shews  on  its  face  that  the  offences 
were  different,  we  have  demurred  to  the  plea.  R,  v.  Taylor  (3  B.  &  C.  502)  decides 
on  such  a  plea  that  if  the  offences  appear  on  the  record  to  be  different,  an  averment  that 
they  ar^  the  same  will  be  of  no  avail.  There  the  charge  was  the  keeping  of  a  gaming- 
house on  a  certain  day,  and  the  plea  alleged  an  acquittal  on  an  indictment  whidi 
charged  the  same  offence  on  a  different  day.  Snch  is  precisely  the  case  here.  But  the 
distinction  between  them  is  apparent,  not  only  in  the  date,  but  in  the  substance  of  the 
charges  themselves.     If  put  side  by  side,  this  will  be  manifest. 

The  present  indictment  is  for  equipping,  navigating,  and  shipping  goods  on  board* 
&e.  ll&is  he  might  do  without  taking  the  command,  as  the  indictment  set  oat  in  the 
plea  charges,    (ka  the  avennent*  then,  that  they  are  the  same,  be  prcnred  againat  the 
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palpable  difference  that  appears  on  the  face  of  the  record  ?  In  Hawkins's  Pleas  of  the 
Crown,  b.  ii.  c.  35,  s.  3,  there  is  this  passage :  "  I  take  it  to  be  clear,  that  if  the  nature 
of  the  crime  be  in  substance  the  same,  a  variance  may  generally  be  helped  by  proper 
ETerments."  But  here  there  is  nothing  but  the  general  averment  of  identity  to  help  a 
Tmriance  not  in  immaterial  matter,  but  in  the  very  nature  and  substance  of  the  two 
charges. 

Lush  was  then  about  to  address  the  Court. 

WiGHTMAK,  J. — ^We  only  intend  to  hear  one  counsel  on  each  side. 

M.  D,  Hill  called  Cresswell,  J.'s  attention  to  a  casein  which,  under  similar  circum- 
stances, the  attorney  and  the  solicitor  general  were  heard. 

Cbesswell,  J. — It  was  so,  but  there  was  then  no  discussion  on  the  point. 

WiOHTMAN,  J. — Precisely  such  a  demurrer  as  this  was  argued  before  me  at  Win- 
chester, and  I  heard  but  one  counsel  on  each  side.  But  surely  there  must  have  been 
numberless  cases  by  which  the  practice,  one  way  or  the  other,  was  settled. 

M.  D.  Hill  suggested  that  different  rules  might  prevail  in  different  courts,  and  that 
with  regard  to  this  particular  instance,  it  had  been  taken  for  granted  by  the  counsel 
on  both  sides,  that  each  was  to  be  heard. 

WioHTMAK,  J.— If  it  has  been  so  arranged,  let  it  be  done  on  this  occasion ;  but  it 
must  be  understood  distinctly  that  such  a  proceeding  is  to  form  no  precedent  for  the 
future* 

Lush, — ^The  indictment  as  set  out  in  the  plea  consists  of  two  counts.  The  first  count 
diargea,  &c.  (See  the  plea,  supra,)  It  is  framed  on  the  10th  sec.  of  the  5  Geo.  4, 
c.  113.  Now  there  is  no  part  of  that  section  which  makes  it  unlawful  to  carry  goods 
which  are  to  be  used  in  the  slave-trade.  The  allegation  is  very  loosely  worded.  For 
instance,  it  is  charged,  "  he  well  knowing  the  vessel  was  engaged."  It  ought  to  have 
been  averred  that  he  so  knew  at  thepi^ecise  time  when  he  took  the  command.  Again — 
"The  vessel  was  engaged  in  taking  goods  to  a  certain  place,  which  goods  were  to  be 
eniployed  in  the  slave-trade."  There  is  no  allegation  that  he  knew  they  were  to  be 
80  employed ;  neither  is  it  alleged  that  he  was  taking  goods  to  a  place  where  the 
ilaTe-trade  was  carried  on.  It  is  clear  that,  on  a  count  of  this  kind,  no  judgment 
could  have  been  given ;  and  therefore,  the  prisoner  never  having  been  put  in  jeopardy, 
the  plea  of  autrefois  acquit  is  bad.  Moreover,  the  slave-trade  is  not  absolutely  prohi- 
lited  by  this  Act.  There  may  be  a  slave-trade  which  is  lawful.  The  13th  section 
provides  that  nothing  in  this  Act  should  be  construed  to  prevent  persons  bartering, 
&c.  any  slaves,  &c.  belonging  to  his  Majesty,  if  they  are  to  be  kept  in  the  island.  The 
ooimt  in  the  plea  does  not  negative  this  exception,  and  is  bad  on  that  ground.  The 
leoand  count  appears  to  be  still  more  objectionable.  It  avers  that  he  did  feloniously 
tike  charge  and  command,  &c.,  he  well  knowing  that  the  vessel  was  employed  or 
intended  to  be  employed,  &c.  This  is  bad  from  being  in  the  alternative.  It  should 
have  shewn  to  which  of  the  two  his  knowledge  applied.  But  further,  it  might  be  that 
the  Teasel  was  intended  to  be  so  employed  at  some  future  time,  even  after  his  command 
dumld  have  ceased.  There  is  no  averment  confining  it  to  the  period  of  such  command, 
Bor  any  thing  to  shew  by  whom  the  vessel  was  intended  to  be  used.  There  is  nothing, 
Biareover,  to  shew  what  sort  of  goods  were  carried.  They  might  be  clothes,  or  food- 
mere  necessaries,  in  fact,  without  which  the  slaves  could  not  exist ;  and  it  cannot  be 
contended  that  these  would  be  within  the  meaning  of  the  Act. 

Hill  (with  whom  were  Prendergast  and  V,  Williams),  for  the  defendant. — ^The 
■me  objections  that  have  been  taken  to  the  indictment  in  the  plea  will  equally  apply 
to  diat  on  which  the  prisoner  is  now  charged.  First,  with  regard  to  the  place,  it  will 
assuredly  turn  out  that  nothing  was  done  within  the  jurisdiction  of  the  Central 
Oriminal  Court,  except  with  regard  to  the  enlargement  of  that  jurisdiction  ;  and  if  it 
does  not  extend  to  the  offences  charged  in  the  former  indictment,  neither  does  it 
extend  to  the  present.  The  venue  is  laid  in  London,  but  no  offence  has  been  there 
eommitted.  It  is  said,  that  by  comparing  the  indictments  it  will  clearly  appear  that 
die  charges  are  not  the  same.  I  am  justified  in  saying  that  every  intendment  will  be 
made  in  favour  of  an  acquittal.  The  first  four  counts  here  charge  an  offence  by 
navigating  the  vessel.  In  the  charge  at  Sierra  Leone  it  is  for  navigating  as  master. 
It  is  true  this  may  be  a  different  offence.     A  felony  may  be  committed  by  a  person 
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Vfho  is  not  master ;  but  supposing  the  fact  to  be  that  he  was  so.  each  mode  of  laying 
the  charge  would  be  good,  and  all,  therefore,  that  can  be  said  is  that  tiie  authoritiea  afc 
Sierra  Leone  have  adopted  one  mode,  here  the  other  has  been  followed.  The  beiiig 
in  command  of  a  ship  would  have  prociured  a  conviction  on  the  ground  of  navigatmg: 
the  question  must  have  gone  to  the  jury,  and  must  have  been  decided.  The  acquittil 
was  general,  and  on  both  counts  ;  therefore,  if  either  can  be  sustained,  the  judgmest 
must  stand.  As  to  the  objection  to  the  second  count,  that  it  is  in  the  alteroatlfe,  it 
cannot  be  now  sustained.  A  dififerent  rule  of  construction  will  be  used  with  regard  to 
an  indictment  to  be  tried  by  the  Court,  and  one  which  comes  merely  collaterally  bdbie 
it.  Indictments  may  be  bad  for  some  purposes,  but  good  for  others.  As  to  the  pce- 
sent  indictment,  it  is  divided  into  t^'o  sets  of  four  counts  each.  The  first  four  are 
clearly  bad  for  duplicity,  or  rather  multiplicity  of  felonies  contained  in  each.  It  is 
alleged  that  the  defendant  did  navigate,  that  he  did  equip,  that  he  did  use,  &c.  Thk 
averment  runs  through  the  first  four  counts.  Now  the  vessel  must  be  manned  before 
she  starts  upon  her  voyage ;  therefore  that  must  be  a  distinct  felony  firom  the  nsfi- 
gating.  And  so  of  the  other  acts  charged.  This  objection  disposes  of  the  first  four 
counts.  As  to  the  second  set.  one  short  remark  will  dispose  of  them.  The  sdaUtr 
is  omitted  in  all.  But  there  is  another  objection  to  the  whole  indictment.  TIk 
5  Geo.  4,  c.  1 13,  does  not  render  slave- trading  illegal  in  general.  It  is  subject  to  aone 
exceptions. 

WiGHTMAN,  J. — ^And  they  are  in  the  enacting  part  of  the  clause,  and  therefore 
should  appear  upon  the  pleadings. 

Crssswbll,  J. — ^The  charge  is,  that  these  several  acts  were  performed  for  the  par* 
pose  of  doing  what  the  statute  declares  to  be  illegal.  But  it  declares  it  to  be  so  with 
certain  exceptions,  and  not  absolutely. 

HilL — The  Acts  of  any  legislature  must  be  bounded  by  the  territory  over  which  it 
has  control,  and  the  operation  of  this  Act  will  not  extend  beyond  her  Majestj^a 
dominions.  It  is  necessary,  therefore,  that  the  indictment  should  contain  either  thiiy 
that  the  voyage  was  within  the  limits  of  the  British  empire,  or  that  the  party  cam* 
mitting  the  offence  was  a  natural-bom  subject.  Here  is  an  act  whidi  the  law  of 
England  has  made  an  offence,  but  it  is  not  an  offence  if  it  take  place  in  anodier 
country.  It  was  not  until  the  6  &  7  Vict.  c.  98,  that  Britbh  natural-bom  subjeobi 
were  prohibited  from  slaving  anywhere.  By  the  6  Geo.  4,  the  kgislatore  used  wodi 
which  must  be  limited  to  the  general  princiiue.  That  Act  does  not  apply  to  Bdddi 
subjects  that  were  out  of  the  jurisdiction ;  but  even  if  it  did,  an  averment  to  tiiat 
effect  would  be  necessary. 

F.  Williams  (on  the  same  side). — ^First,  with  regard  to  the  duplicity  apparent  a 
the  indictment.    The  same  rule  holds  in  criminal  as  in  civil  cases. 

WiGHTMAN,  J. — In  order  to  accomplish  a  particular  act,  which  the  legislatnre  meant 
to  prevent,  he  does  all  the  things  enumerated  in  the  indictment,  but  tibe  whole  series 
comprehends  but  one  offence.  I  recollect  an  indictment  which  was  held  good  under 
the  Stamp  Act ;  there  the  words  "  cut,  tear,  and  get  off,"  &c.  were  used. 

CassswBLL,  J. — When  the  whole  is  proved,  you  have  proved  but  one 
though  possibly  each  might  be  an  offence  of  itself.     If  by  employing  the  word 
alone,  you  might  give  evidence  of  the  rest,  why  might  they  not  be  pleaded  ? 

V,  Williams, '^-'E&ch  of  these  is  described  as  a  felony  by  the  Act,  and  therefore  five 
or  six  felonies  are  charged  in  the  indictment. 

Cresswbll,  J.— Does  not  the  statute  mean  that  whoever  should  do  a  certain  act; 
or  should  take  certain  steps  towards  it  ?  as  in  burglary,  it  is  alleged  that  the  priaoner 
did  break  in  with  intent  to  steal,  and  did  steal. 

V,  Williams. — ^That  might  be  decided  to  be  bad,  if  the  question  were  raised  as  it  ii 
here  by  these  pleadings.  In  Archbold's  Criminal  Pleading,  p.  50,  it  is  said,  ''  The 
defendant  must  not  be  charged  with  two  or  more  offences  in  any  one  count  of  the 
indictment."  "  The  only  exceptions  are  found  in  indictments  for  burglary,"  the  same 
instance  being  given  as  your  lorship  puts.  By  this  indictment  each  of  the  defendants 
might  be  convicted  of  different  acts.     (jK.  v.  Fuller,  1  B.  &  P.  181.) 

Payne,  in  reply. — With  regard  to  the  last  four  counts,  I  must  admit  that  they  can* 
not  be  sustained.    As  to  the  question  of  duplicity,  this  case  cannot  be  distinguished 
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Aomm  "stabbing,  catting,  and  wounding/'  which  words  are  constantly  used,  and 
irithottt  anj  objection  on  the  score  of  duplicity.  Then  as  to  the  alleged  necessity  of 
arcning  that  the  d^endant  was  a  British  subject,  or  that  the  offence  was  committed 
witfim  the  juriscfiction  of  Gh?eat  Britain,  our  answer  is,  that  the  indictment  states  die 
oAnce  to  have  taken  place  in  London.  If  this  is  wrong,  it  is  for  the  defendant  to 
plead  at.  Besides  whidi,  the  3  &  4  Wm.  4,  c.  73,  repeals  all  the  exceptions  which 
have  been  referred  to. 

At  the  conclusion  of  the  argument, 

WfOBTM^y,  J.  observed : — ^Though  upon  many  of  these  objections  we  entertain  no 
dofobt  whatever,  still  there  are  others  of  a  very  important  character,  and  consequently 
we  shall  not  give  judgment  until  the  next  session. 

Accordingly  in  ^e  October  Session  the  following  judgment  of  Wiqhtman  and  Crbss- 
WBU.,  JJ.  was  read  by  Rolpi,  B. — In  the  case  of  Thomas  Jennings,  an  argument  took 
place  before  us  at  the  last  sessions,  on  a  demurrer  to  a  plea  of  mUrrfois  acquit  at  Sierra 
Leone,  to  an  indictment  on  the  5  Oeo.  4,  c.  113,  s.  10.  On  the  part  of  the  Crown, 
several  objections  to  the  plea  were  made ;  but  the  counsel  for  the  prisoner,  very  little 
relying  on  its  validity,  objected  to  the  indictment  as  bad  in  substance.  As  to  some  of 
die  points  made,  we  thought  it  right  to  take  time  for  consideration.  We  entertain  no 
doabt  that  the  plea  is  bad.  The  offence  diarged  in  the  indictment  at  Sierra  Leone, 
ss  set  out  in  the  plea,  appearing  on  the  face  of  it  to  be  different  from  that  which  is  the 
subject  of  the  indictment  in  this  court.  This  objection  is  not  removed  by  the  aver- 
ment of  identity.  (Reg.  v.  Taylor,  3B.  &  C.  502.)  We  have,  therefore,  to  consider 
the  validity  of  the  objections  tiiat  were  uiged  to  the  indictment.  The  indictment 
eootains  eight  counts,  founded  upon  the  10th  section  of  the  5  Oeo.  4,  c.  113, 
and  it  was  admitted  upon  the  argument  by  the  counsel  for  the  Crown,  that  the  last 
fcvr  counts  in  the  indictment  could  not  be  supported,  on  account  of  the  omission  of 
liie  words  Imowingfy  and  wilfully,  which  are  used  in  the  statute  in  describing  the 
olfaice  proposed  to  be  chaxged  upon  the  prisoner  in  these  counts.  The  question, 
therefore,  is,  wbetiier  the  first  four  counts,  or  any  of  them,  are  good.  The  first  count 
stated  tbat  the  prisoner,  after  the  Ist  day  of  January,  in  the  year  of  our  Lord  1825,  to 
wit.  ontiie  1st  day  of  November,  in  the  fourth  year  of  the  reign  of  Queen  Victoria,  with 
face  and  arms,  to  \rit,  at  London  aforesaid,  and  witiiin  the  jurisdiction  of  the  said 
Ckmrt,  tiiat  is,  of  the  Central  Criminal  Court,  (fid  illegally  and  feloniously  man,  navi- 
gate, equip,  despatch,  use,  and  employ  a  certain  ship  or  vessel,  to  vat,  a  ship  or  vessel 
oDed  the  Amgutta,  in  order  to  accomplish  a  certain  object,  whidi,  in  and  by  the  said 
Act  of  ParUament.  made  and  passed  in  the  fifth  year  of  the  rdgn  of  his  late  Majesty 
Geo.  4,  intitoled  ''  An  Act  to  amend  and  consolidate  the  Laws  relating  to  the  Aboli- 
tion <yf  the  Slave  Tnde,"  was  and  is  dedared  unlawful,  namely,  to  deal  and  trade  in 
daifea,  contranr  to  the  form,  &c.  The  three  following  counts  only  varied  from  the  first 
m  deacribing  rae  object  of  the  several  acts  charged  to  have  been  done  by  the  prisoner  dif- 
faentty,  as  in  the  Act  of  Furliament.  To  these  counto  it  was  objected,  in  the  first  place, 
tfat  eadi  was  bad,  as  charging  several  distinct  felonies,  the  statute  malting  it  a  felony 
to  fit  out,  man,  navigate,  equip,  despatch,  use,  or  employ  any  ship  or  vessel,  in  order 
to  accompKsh  any  of  tiie  objects  thereinbefore  dedared  unlawful,  and  each  count 
dttorf^ng  die  prisoner  with  having  done  «//  the  acts  before  mentioned,  each  of  which 
would  have  been  of  itself  a  fdony,  if  done  with  the  object  stated  in  the  Act;  but  we 
think  that  each  count  contains  a  charge  of  one  felony  only,  the  whole  being  alleged  to 
luBfe  been  done  to  accomplish  one  and  the  same  single  object,  the  essence  of  the  felony 
connsting  in  nnng  the  means  described  in  the  Act  to  accomplish  that  object.  It  waa 
alao  contended  that  these  counts  were  bad  for  not  negativing  the  exceptions  in  the 
Act,  of  circumstances  which  might  render  the  transaction  lawfol.  But  on  reference  to 
die  subaequent  statute,  3  &  4  Wm.  4,  c.  73,  s.  12,  it  appears  to  us  that  these  excep* 
lioiia  are  virtually  repealed,  and  that  for  this  purpose  the  10th  section  of  5  Geo.  4, 
e.  113.  must  be  considered  as  if  they  never  existed ;  and  it  is  to  be  observed  that  the 
ofences  in  the  present  indictment  are  charged  to  have  been  committed  in  the  reign  of 
Ikt  present  Majesty,  and  therefore  necessarily  after  the  passing  of  the  repealing  statute. 
Another  objection  was,  tiiat  the  indictment  contained  no  allegation  that  the  prisoner 
wm   a  British  subject,  or  that  tiie  offence  was  committed  within  her  Majesty's 
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dominions  ;  but  we  think  that  the  indictment  does  in  substance  allege  it  to  have  been 
committed  within  her  Majesty's  dominions.  It  is  stated  in  each  count  to  have  been 
committed  at  London,  within  the  jurisdiction  of  the  Central  Criminal  Court,  and  there- 
fore prima  facie  at  least  within  the  district  mentioned  in  the  3  &  4  Wm.  4,  c.  36>  8. 2. 
Upon  the  argument  our  attention  was  drawn  to  the  50th  section  of  5  Geo.  4,  c.  113,  bj 
which  it  is  enacted  that  all  offences  committed  against  that  Act  might  be  inquired  of, 
tried,  determined,  and  dealt  with,  as  if  the  same  had  been  cbmmitted  within  the  body  of 
the  county  of  Middlesex.  Without  determining  what  might  be  the  effect  of  that  clause 
upon  an  indictment  differently  framed  from  the  present  one,  we  are  of  opinion  that  it  has 
no  application  to  this,  in  which  no  use  is  attempted  to  be  made  of  that  section.  All  the 
objections  that  were  urged  to  the  indictment  appear  to  us  to  be  substantially  included 
within  those  to  which  we  liave  adverted,  and  for  the  reasons  assigned  we  are  of  opinion 
that  the  first  four  counts  of  the  indictment  are  good  in  substance,  and  our  judgment 
upon  the  demurrer  must  be  for  the  Crown. 


COURT  OF  QUEEN'S  BENCH. 

Michaelmas  Term,  1844. 
.    Ex  parte  The  Matob  of  Great  Yarmouth. 

Criminal  information, 

A  criminal  information  will  be  granted  for  calling  a  mayor  a  puppy  and  a  fool  with  reference  to  ku 
magisterial  capacity,  and  threatening  to  wring  hit  note, 

THIS  was  a  rule  for  a  criminal  information  against  Charles  Corry  Aldered  for 
abusing  and  assaulting  Mr.  Samuel  Charles  Marsh,  the  Mayor  of  Great  Yar- 
mouth. 

It  appeared  that  a  man  named  Palmer  had  been  brought  before  the  mayor  and  an- 
other magistrate  (Captain  Pearson)  for  ringing  at  the  door  of  Mr.  Aldered,  who  sent 
a  note  of  the  charge  to  the  mayor,  who  sent  it  back,  as  the  mayor's  af&davit  stated, 
with  a  message  that  Mr.  Aldered  must  come  himself,  but,  according  to  Mr.  Aldered's 
affidavit,  with  an  addition  to  the  message,  that  "if  he  sent  any  more  impertinent 
messages,  he  (the  mayor)  would  pull  his  nose."  Three  days  after  Aldered  and  the 
mayor  met  in  the  street,  when  the  former  accosted  the  latter,  and,  laying  his  hand  on 
the  mayor's  arm,  according  to  the  mayor's  statement,  said,  "  What  do  you  mean  by 
sending  this  note  to  me  ?"  and,  on  the  mayor's  declining  to  answer  him,  added,  "  You 

are  a  puppy,  and  a  pretty  d d  fool  for  a  mayor,  and  I  have  a  good  mind  to  pull 

your  nose,"  at  the  same  time  raising  his  hand  to  the  mayor's  face  in  a  threatening 
manner,  and  followed  him  down  the  street.  These  facts  were  deposed  to  in  the  affi- 
davits of  several  witnesses.  Mr.  Aldered  and  other  deponents  denied  the  assault,  and 
averred  that  he  had  accosted  the  mayor  in  a  civil  and  courteous  manner,  who  replied, 
in  a  foolish,  absurd,  ludicrous,  affected,  and  pompous  tone,  "  Sir,  I  shall  give  no  answer 
to  you."  That  Mr.  Aldered  then  merely  rejoined,  "  I  will  give  you  a  useful  piece  of 
advice  ;  if  you  conduct  yourself  in  an  impertinent  manner,  I  will  wring  your  nose/* 
He  denied  following  him  down  the  street. 

Piatt,  against  tlie  rule. — The  sum  total  of  the  offence  is,  I  have  a  mind  to  wring 
your  nose,  i/'you  do  so  and  so.  This  is  no  ground  for  a  criminal  information.  It  was 
so  held  in  Rex  v.  Darby  (Carthew),  where  a  magistrate  was  called  "  a  cockle-headed 
justice."  llie  mayor  was  the  aggressor.  Why  was  not  an  action  brought  or  an 
indictment  preferred  ?  The  offence  took  place  on  the  12th  of  June,  and  on  the  4th  of 
November  the  aggrieved  party  comes  to  this  court  for  a  criminal  information.  There 
was  no  assault. 

Martin, — From  the  first  to  the  last  it  is  impossible  that  the  mayor  could  have  done 
otherwise  than  as  he  has  done.  He  was  bound  to  reject  the  written  charge  in  the  first 
instance,  and  when  assailed  in  the  street,  he  said  he  refrained  from  resenting  the  insult 
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as  it  became  him  to  do,  in  consideration  of  his  magisterial  function.  He  looked  to  that 
Conrt,  as  he  had  a  right  to  do,  for  protection.  The  gravamen  of  the  insult  was  in 
alluding  at  all  to  pulling  his  nose. 

Dbnman,  C.  J. — The  words  having  been  spoken  of  the  mayor  in  his  magisterial 
capacity,  are  not  sufficiently  excused,  and  there  must  be  a  criminal  information. 

Rule  absolute. 
J.  c.  s. 


WESTERN  CIRCUIT. 

Devon  Winter  Assizes,  1844. 

Exeter y  Tuesday ^  December  17. 
(Before  Mr.  Baron  Alderson.) 

ThB    QuAEN  v.  CoRFELL.(a) 

Practice — Right  to  reply, 

Coumel  for  the  prosecution  has  a  right  to  reply  generally,  even  where  witneues  to  character  only  are 
called  for  the  dtfence.  It  is  in  the  discretion  qf  coumel  whether  he  will  exercise  that  right,  and  it 
will  be  sanctioned  by  the  Court  where  the  counsel  for  the  prosecution  i$  of  opinion  that  a  fallacious 
argument  has  been  used  for  the  defence, 

STONE,  for  the  defence,  called  a  witness  as  to  character. 
Bird,  for  the  prosecution,  asked  the  Court  to  permit  him  to  reply  to  some  fal- 
lacious arguments  employed  by  the  counsel  for  the  prisoner. 

Aldbrson,  B. — Certainly.     It  is  entirely  in  the  discretion  of  counsel.     I  have  been 
always  of  opinion  that  the  right  to  reply  is  general,  and  that  counsel  should  exercise 
their  full  discretion  whether,  under  the  circumstances,  they  will  resort  to  it  or  not. 
Bird  then  replied. 

Verdict — not  guilty. 


WESTERN  CIRCUIT. 

Hants  Winter  Assizes,  1844. 

(Before  Mr.  Baron  Alderson.) 
Tub  Queen  v.  Hammond  and  Scovbll.  (a) 

Robbery  with  violence, 

7%i  stat.  7  Wm,  4  ^  ]  He/,  c.  87,  «.  2,  enacts,  '*  that  whoever  shall  rob  any  person,  and  at  the  time 
of,  or  immediately  before,  or  immediately  after,  such  robbery,  shall  stab,**  Hfc, 

An  indictment  laying  the  wounding  **  at  the  time**  is  not  sustained  by  evidence  of  wounding  **  imme^ 
diately  brfore.** 

Future  indictments  should  have  three  counts,  laying  the  offence  in  each  way, 

PRISONERS  were  indicted  for  together  feloniously  assaulting  William  Littlecott, 
robbing  him  of  money,  and  "  at  the  time"  of  the  robbery  wounding  him,  &c. 
It  appeared  that  the  prosecutor,  who  was  a  labouring  man,  and  a  person  of  the  name 
of  Moore,  were  at  Romsey  market  on  the  31st  of  October.  In  the  course  of  the  after- 
noon they  sold  a  pig  to  a  small  shopkeeper  in  Romsey,  and  Littlecott  received  the 
money  for  it  in  a  half-sovereign,  2/.  in  half-crowns,  and  19  shillings.  Hammond,  and 
two  men  who  had  absconded,  were  near  the  spot  when  Littlecott  received  the  money. 
Littlecott  and  Moore  remained  at  that  house  for  some  time  drinking,  until  they  became 
intoxicated.    Their  cart  was  brought  to  the  door,  and  Hammond  and  the  two  absent 

(a)  Reported  by  £.  W.  Cox,  Esq.,  Barrister-at-Iaw. 
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mn  vmt  aeen  doK  to  it.  Hammond  nid»  "  The  man  is  dra&k  nd  TH  i 
b— —  old  head."  They  looked  in  at  the  window  where  litdeoott  and  Mooie  wem^ 
and  said  ''Ifs  aU  right."  littlecott  and  Moore  then  got  into  liie  cait  and  drofeaapqr* 
When  they  had  got  about  a  mile  on  the  road  home  they  wexe  attacked  by  tivee  or 
four  men,  one  of  whom  atmck  Littlecott  a  blow  on  the  head  witii  a  stick,  and  several 
other  blows  on  the  head  and  body,  one  of  which  broke  a  rib.  He  became  imteiwible^ 
and  when  he  came  to  himself  he  found  he  was  on  the  ground,  and  felt  some  one  t8er» 
ing  his  pocket.  He  bled  very  much.  Afl  his  money  was  taken,  with  the  exception  cC 
sixpence.  Some  one  lifted  bom  into  the  cart  agun.  He  had  been  confined  ever  since* 
Moore  was  also  knocked  out  of  the  cart.  In  the  course  of  the  afternoon  Scovell  had 
been  seen  near  Hammond.  Infermalion  of  the  csrcumstanoe  having  been  given  to  tiie 
police,  Hammond  was  apprehended  in  Romsey ;  there  was  a  good  deal  of  Uood  on  Ui 
trousers.  Scovell  was  also  taken  into  custody.  Hammond,  when  apprehended,  stated 
that  he  had  held  the  horse's  head  while  the  other  men  drew  the  men  out  of  the  cart 
and  robbed  them.  He  had  four  half-crowns,  one  of  which  he  paid  away  the  same 
night  at  the  very  house  where  Litdeoott  had  been  drinking,  which  happened  to  be 
marked,  so  that  the  landlady  was  able  to  swear  to  it. 

His  Lordship  called  the  attention  of  the  counsel  for  the  prosecution  to  the  fbHow* 
ing  point.  The  words  of  the  stat.  7  Wm.  4  &  1  Vict.  c.  87,  s.  2,  are,  ''That  who* 
ever  shall  rob  any  person,  and  at  the  time  of,  or  immediately  befere,  of  immHiatei^ 
after,  such  robbery*  shall  stab,  cut,  or  wound,"  &c.  The  first  count  in  this  »«'**'■*■■■  ^"f 
charges  that  the  prisoner  wound^  "at  the  time"  he  committed  the  robbecy.  Tba 
evidence  was,  that  the  wound  was  inflicted  before  the  robbery.  The  legislalare  haawg 
made  the  distinction  between'*  at,"  "before,"  and  "  after,"  if  it  be  neoessair  to  h^ 
correctly,  the  evidence  in  this  case  feikd. 

Edwards,  for  the  prosecution,  submitted  that  the  point  was  new,  but  that  tSie  woel 
''at"  must  be  construed  to  mean  the  wboie  period  from  the  commencement  to  Ibe 
dose  of  the  transaction,  from  the  moment  of  the  assault  to  the  end  of  the  robbery;  aoid 
included  the  immediately  before  and  after  mentioned  in  the  statute. 

Aldbrson,  B. — ^That  would  have  been  the  construction  I  should  have  put  upon  flie 
word  "  at,"  but  for  the  express  words  used  by  the  legislature ;  but  as  in  the  statute 
those  di£ferent  words  were  used,  it  is  necessary  to  prove  the  act  in  the  predse  way  in 
which  it  had  been  laid ;  but  in  all  future  cases  I  would  advise  that  there  should  be  three 
counts,  laying  the  offence  in  each  way. 


NORTHERN  CIRCUIT. 

Lahcashirb  Wihtbr  Assizes,  1844. 
(Before  Mr.  Baron  Gukkbt.) 

Thx  Qnxxir  v.  Pxoor.  (a) 

/•  on  Ukdieimentfor  Mtierhig  fmUe  money  tfter  mprmriatu  ewmrieium  vnder  2  Wm,  4,  e.  34,  t.  7,  lit 
mdkUimU  aet  mtt  the  prenoug  iniicimtemt  m  ike  peat  tmue^  hit  copied  verhttim  ike  mOepetim 
ikeremeoniemed,iketiMeqfeneeweaemHmUitd  *'MriiMnihejurudiei^  StU, 

thai  hi  iheprtient  imdieimemi  iheae  werde  eemt  mma  ihe  Cotari  qfAuixe  wem  held,  and  that  there 

ma9  a  methmcs. 

npHE  prisoner  was  indicted  for  feloniously  uttering,  after  a  previous  oon^ctioa  fir 
1      uttexing  as  a  misdemeanor. 

Hie  indictment  set  forth  the  previous  conviction  as  follows : — **  The  jurors,  &c.  pre* 
sent  that  heretofore  (to  wit,  at  the  General  Quarter  Sessions  of  the  Peace  of  our  Lady  the 
Queen,  held  at  liveipool,  in  and  for  the  borough  ef  Liverpool,  in  the  county  of  lameem» 
ter,  on  Monday,  the  18th  day  of  March,  in  the  seventh  year  of  the  reign  of  our  sovereign 

(a)  Reported  by  J.  B.  Aspiwall,  Esq.,  Barrister«at4iiw. 
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iMdj.Vietomt^  by  the  grace  of  God,  &c.»  and  A.D.  1844,  before  Gilbert  Henderson* 
Biq.,  recorder  of  the  said^ioroagh*  and  justice  of  our  said  Lady  the  Queen,  assigned 
to  lielur  and  determine  divers  felonies,  trespasses,  and  other  misdemeanors  in  the  said 
boraagh  committed),  Michael  Pigot,  by  tiie  name  and  description  of  Michael  Pigot* 
hte  of  the  said  borough,  labourer,  was  in  due  form  of  law  tried  and  convicted  by  a 
dRtain  jury  of  the  county  duly  taken  and  sworn  between  our  said  Lady  the  Queen 
and  tiie  said  Midiael  Pigot,  in  that  behalf,  upon  a  certain  indictment  then  and  there 
depending  against  him  the  said  Michael  Pigot,  for  that  he,  the  said  Michael  Hgot,  on 
Ae  7tii  Secy  of  February,  in  the  seventh  year,  &c.,  at  the  borough  aforesaid,  in  the 
ccxmty  aforesaid,  and  within  the  jurisdiction  of  this  Court,  one  piece  of  false  and 
eoimterfieit  coin,  resembling  and  apparently  intended  to  resemble  and  pass  for  a  piece 
of  the  Queen's  current  silver  coin  (»lled  a  sixpence,  unlawfully,  &g.  did  utter  and  put 
off  to  one  H.  C,  well  knowing  the  same  to  be  fislse  and  counterfeit,  in  contempt,  &c» 
and  against  the  peace,  &c. ;  and  it  was  then  considered  and  adjudged  by  the  said 
Court,  &C.  (reciting  the  sentence),  and  that  afterwards,  &c.,  the  sud  Michael  Pigot,  at» 
&e.,  did  fdouonaly  utter,  &c.,  against  the  peace,  &c." 

Upon  the  production  of  the  record  of  the  conviction  at  the  Liverpool  Sessions,  it 
npeared  tiiat  the  words  "  within  the  jurisdiction  of  this  Court,''  which  were  used  in 
Oat  indictment,  referred  to  the  Court  of  Quarter  Sessions. 

JFiUMt,  for  the  prisoner,  now  submitted  that  there  was  a  variance*  In  this  indict* 
iwnt,  wfaieh  is  a  proceeding  in  your  lordship's  Court,  the  words*  **  within  the  juris- 
dietioa  td  this  Court,"  must  be  taken  to  mean  your  lordship's  court,  and  it  would 
inear  from  the  indictment  so  read  that  the  indictment  at  the  Sessions  alleged  an 
(olEeBce  witlun  the  jurisdiction  of  your  lordship's  court.  But  upon  the  production  of 
ttiit  indictment  it  does  no  such  thing.  It  merely  alleges  an  offence  within  its  own 
jwiadiction,  and  makes  no  allusion  to  the  court  of  your  lordship.  The  mistake  appears 
l»  Iteve  been  made  from  simply  copying  the  former  indictment,  without  accommo- 
diftiiig  its  allegations  to  the  past  tense  in  which  it  is  recited. 

CMttt  and  Whigkam,  contrk,  for  the  prosecution. 

GinurxT,  B.  thought  the  objection  feital  to  the  indictment. 

Prisoner  acquitted. 


NORTHERN  CIRCUIT. 

Lakcashire  Wintbr  Assizes,  1844. 
(Before  Mr.  Baron  Oubnbt.) 

Thb  Qnxsir  v.  Cook,  (a) 
Praetici— Bight  qffrimner  to  estamiMe  wOnents. 
fW\HE  prisoner,  at  the  end  of  the  examination  in  diief  of  the  first  witness  for  the 
,1  prosecution,  began  to  examine  the  witness.  Upon  his  asking  the  first  question, 
he  was  interrupted  by  CKimey,  B.,  who  said,  "  You  must  put  your  question  through 
BK,  if  yoa  wish  to  put  any."  Upon  the  prisoner's  attempting  again  to  put  a  questian* 
tiie  learned  baron  interrupted  him  with  some  energy,  saying, 

"  Prisoner,  if  you  wish  to  put  any  questions,  you  must  put  them  through  me.    I 
fane  tx^  you  so  two  or  three  times,  and  you  shall  not  do  it  3rourself." 
Prisoner.—"  I  wish  to  ask  the  witness  what  dothes  I  had  on." 
GuaKBT,  B. — "  Witness,  did  you  know  the  prisoner  by  his  cbthes  or  by  his  face  ?  " 
Witness.— "  By  both,  my  lord." 

GusNBT. — "  Now,  prisoner,  I  have  asked  your  question.    Have  you  any  more  ?" 
Prisoner. — **  No,  my  lord." 

The  above  case  is  reported,  because  it  is  in  accordance  with  the  universal  practice  of 
iSb&  same  learned  judge  throughout  the  present  circuit,  a  practice  which  is  believed  to 
be  somewhat  unusual. 

(a}  RqportedbTJ*B.  AspiNALLi  Esq.,  Barriflter*at*law. 


IS6  CRIMINAL  LAW  CASES. 

CROWN  CASE  RESERVED. 

EXCHEQUER   CHAMBER. 

Friday,  November  22,  1844. 

(Before  Lord  Dsnman»  C.J.,  Tindal,  C.J.»  Pollock,  C.B..  Williams,  Colbrid6K» 
CoLTMANf  Maule,  Wightman,  Crbsswell,  and  Erle,  JJ.,  and  Parkx» 
Gurnet,  and  Rolfe,  BB.) 

The  Queen  v.  John  0*Brian,  Thomas  Rooan,  Daniel  Donovan,  Daniel 

Power,  William  Quinn,  and  John  McCann.  (a) 

JndietmetU'-^Murder, 

An  indictment  charged  in  the  2nd  count t  that  one  B.f  on,  Sfc,  in  and  upon  one  G,,  Sfc.,fehtuouHjft 
wilfully,  and  qf  hit  malice  aforethought,  did  make  an  assault,  and  with  a  certain  ttick,  i^c. ,  AtM, 
the  eaid  G.,  then  and  there  did  etrike,  beat,  bruise,  and  wound,  ^c,  giving  him  a  mortal  woimd,  SfC.p 
of  which  the  said  G.^from  the  27M  day  of  May,  in  the  year  qforesaid,  until  the  29th  day  of  the 
same  month,  Sfc,  did  languish,  and  on  the  said  29M  day,  Sfc.  died.  That  R,,  D.,  and  others,  on 
the  day  and  year  first  aforesaid,  at,  S^c,  were  present  aiding  and  abetting  the  said  B,  the  feUmy 
last  aforesaid  to  do  and  commit ;  and  so,  that  the  said  B,,  R.,  D„  and  the  rest,  him,  the  said  G., 
in  manner  and  form  last  ^foresaid,  feloniously,  wilfully,  and  of  their  malice  tforethought,  did 
kill  and  murder.  The  Zrd  count  charged  R.  as  principal  in  the  first  degree,  and  the  rest  as  prm» 
cipals  in  the  2nd  degree;  and  that  the  death  was  occasioned  by  casting  a  stone;  but  pursued  tha 
same  general  form*  A  Ath  count  also  charged  R,  as  principal  in  the  first  degree,  and  the  rest  a$. 
principals  in  the  second  degree,  as  in  the  previous  count,  but  laid  the  means  qf  death  thus :  "  Tkai 
the  said  R.,  with  a  certain  stick,  Sfc,  the  said  G.  to  and  against  the  ground,  then  and  there  feloniously f 
Sfc,  did  strike,  beat,  cast,  and  throw,  and  with  both  the  hands  and  feet  qf  him,  the  said  R,,  tkem 
and  there,  and  whilst  the  said  G,  was  so  lying  on  the  ground,  the  said  R,  in  and  upon  the  headf 
stomach,  back,  a$ul  sides  qfhim,  the  said  G,,  ifc.  did  strike,  beat,  and  kick ;  and  with  the  said  lasi^ 
mentioned  stick,  Src,  whilst  the  said  0,  was  so  lying  on  the  ground,  in  and  upon  the  head,  stomaek^ 
back,  and  sides  qf  the  said  G.  then  and  there  did  strike  and  beat,  giving  to  the  said  G,,  as  well  kg 
the  striking,  beating,  and  casting  him  to  the  ground,  as  also  by  the  striking,  beating,  and  kickitig 
Mm  with  the  hands  and  feet  qfthe  said  R.,  as  also  by  the  striking  and  beating  of  the  said  G.  wiik 
the  said  stick,  whilst  he  was  lying  on  the  ground,  ^c,  several  mortal  wounds,  Sfc."  The  evidence 
was,  that  in  en  qffray,  the  deceased  received  some  blows  on  the  head  from  a  stick,  and  also  a  severe 
blow  from  a  stone,  A  surgeon,  who  made  a  post  mortem  examination,  proved  that  there  were  two 
extensive  fractures  qf  the  skull;  both  of  which  might,  in  his  opinion,  have  been  caused  by  blows 
from  a  stick,  but  that  one  of  them  was  more  probably  occasioned  by  a  stone,  each  being  a  mortal 
injury,  and  the  witness  being  unable  to  say  which  caused  the  death.  In  summing  up,  the  learned 
Judge  told  the  jury  that  if  they  thought  Gott  died  of  a  wound  given  by  a  stick,  the  cause  of  death 
laid  in  the  2nd  count  was  proved ;  if  qf  a  wound  given  by  a  stone,  the  cause  of  death  laid  in  the 
3rd  count  was  proved.     The  jury  found  a  general  verdict  of  guilty  qf  manslaughter. 

Held,  \st.  That  the  indictment  sufficiently  charged  the  aiding  and  abetting,  although  the  introductory 
charge  of  the  assault  upon  the  deceased  was  confined  to  the  principal  in  the  first  degree;  although 
the  aiding  and  abetting  was  charged  to  be  an  aiding  and  abetting  in  **  the  felony  qforesaid,"  and 
not  the  felony  and  murder ;  although  the  aiding  was  laid  on  the  day  and  year  qf  the  stroke,  and 
not  of  the  death  i  and  although  there  was  no  allegation  of  time  or  place  to  the  general  concluding 
averment  that  the  prisoners  did  kill  and  murder,  2nd,  That  although  the  jury  had  found  a 
general  verdict,  judgment  might  be  given  upon  the  indictment,  the  means  qf  death  laid  in  the  djf' 
ferent  counts  being  substantially  the  same, 

THE  prisoners  were  tried  for  murder  during  the  last  Summer  Assizes,  before  Mr. 
Justice  CressweU,  who  submitted  the  following  case  for  the  consideration  of  the 
judges: — 

The  1st  Count  of  the  indictment  charged  all  the  parties  as  principals  in  the  first 
degree,  with  the  murder  of  Benjamin  Gott,  by  beating  him  with  fists  and  kicking  him, 
which  was  not  sustained  by  the  evidence.  The  indictment  contained  three  other 
Counts  in  the  following  words : — 

2nd.  Count. — ^And  the  jurors  aforesaid,  upon  their  oath  aforesud,  do  further  present, 
that  John  O'Brian,  late  of  the  parish  of  Bradford,  in  the  said  county  of  York,  labourer, 
not  having  the  fear  of  God  before  his  eyes,  on  the  day  first  aforesaid,  in  the  year  afore- 
said, with  force  and  arms,  at  the  parish  aforesaid,  in  the  county  aforesaid,  in  and  upon 
the  said  Benjamin  Gott,  in  the  peace  of  God  and  of  our  said  lady  the  Queen,  then  and 

(a)  Reported  by  A.  Bittlkstok,  Eiq.,  BarrUter-at-Iaw. 
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there  being,  feloniously,  wilfully,  and  of  his  malice  aforethought,  did  make  an  assault, 
and  that  the  said  John  O'Brian,  with  a  certain  stick  of  the  value  of  twopence,  which 
he,  the  said  John  O'Brian,  in  his  right  hand  then  and  there  had  and  held,  the  said 
Benjamin  Gott  then  and  there  feloniously,  wilfully,  and  of  his  malice  aforethought, 
did  strike,  beat,  bruise,  and  wound.  And  that  the  said  John  O'Brian,  with  the  stick 
aforesaid,  so  held  by  him  as  aforesaid,  the  said  Benjamin  Grott,  in  and  upon  the  right 
side  of  the  head  of  him  the  said  Benjamin  Gott,  then  and  there  feloniously,  wilfully, 
and  of  his  malice  aforethought,  did  strike,  beat,  bruise,  and  wound,  giving  to  the  said 
Benjamin  Gott,  then  and  there,  with  the  stick  aforesaid,  so  as  aforesaid,  by  the  said 
John  O'Brian  in  his  right  hand  then  and  there  had  and  held  as  aforesaid,  in  and  upon 
the  said  right  side  of  the  head  of  him  the  said  Benjamin  Gott,  one  mortal  w^ound, 
hruise,  and  contusion,  of  the  length  of  three  inches,  and  of  the  depth  of  one  inch,  of 
which  said  last- mentioned  mortal  wound,  bruise,  and  contusion,  the  said  Benjamin 
Gott,  from  the  twenty-seventh  day  of  May,  in  the  year  aforesaid,  until  the  twenty- 
ninth  day  of  the  same  month  of  May,  in  the  year  aforesaid,  at  the  parish  aforesaid,  in 
the  county  aforesaid,  did  languish,  and  languishing  did  live,  on  which  said  twenty-ninth 
day  of  May,  in  the  year  aforesaid,  the  said  Benjamin  Grott,  at  the  parish  aforesaid,  in 
the  county  aforesaid,  of  the  said  last- mentioned  mortal  wound,  bruise,  and  contusion, 
died.  And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further  present,  that 
Thomas  Rogan,  late  of  the  parish  aforesaid,  labourer,  Daniel  Donovan,  late  of  the 
parish  aforesaid,  labourer,  Daniel  Power,  late  of  the  parish  aforesaid,  labourer,  William 
Qninn,  late  of  the  parish  aforesaid,  labourer,  and  John  McCann,  late  of  the  same 
parish,  labourer,  on  the  day  and  year  first  aforesaid,  at  the  parish  aforesaid,  in  the 
county  aforesaid,  with  force  and  arms,  feloniously,  wilfully,  and  of  their  mahce  afore- 
thought, were  present,  aiding,  abetting,  and  assisting  the  said  John  O'Brian  the 
felony  last  aforesaid  to  do  and  commit ;  and  so  the  jurors  aforesaid,  upon  their  oath 
afinesaid,  do  say.  that  they,  the  said  John  O'Brian,  the  said  Thomas  Rogan,  the  said 
Daniel  Donovan,  the  said  Daniel  Power,  the  said  William  Quinn,  and  the  said  John 
McCann,  him,  the  said  Benjamin  Gott,  in  manner  and  form  last  aforesaid,  feloniously, 
wilfully,  and  of  their  malice  aforethought,  did  kill  and  murder,  against  the  form  of  the 
statute  in  such  case  made  and  provided,  and  against  the  peace  of  our  said  lady  the 
Queen,  her  crown  and  dignity. 

3rd.  Count. — And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further  present, 
tiiat  afterwards,  to  wit,  on  the  day  and  year  first  aforesaid,  with  force  and  arms,  at  the 
parish  aforesaid,  in  the  county  aforesaid,  the  said  Thomas  Rogan,  not  having  the  fear 
di  God  before  his  eyes,  in  and  upon  the  said  Benjamin  Gott,  in  the  peace  of  God  and 
our  said  lady  the  Queen,  then  and  there  being,  feloniously,  wilfully,  and  of  his  malice 
aforethought,  did  make  an  assault,  and  that  the  said  Thomas  Rogan  a  certain  stone  of 
no  value  which  he,  the  said  Thomas  Rogan,  in  his  right  hand  then  and  there  had  and 
held,  to,  against,  and  upon  the  said  Benjamin  Gott,  then  and  there  feloniously,  wil- 
fhlly,  and  of  his  malice  aforethought,  did  cast  and  throw.  And  that  the  said  Tliomas 
Rogan,  with  the  stone  aforesaid,  so  cast  and  thrown  by  him  as  aforesaid,  the  said 
Benjamin  Gott,  in  and  upon  the  right  side  of  the  head  of  him,  the  said  Benjamin  Gott, 
then  and  there  feloniously,  wilfully,  and  of  his  malice  aforethought,  did  strike,  wound, 
and  braise,  giving  to  the  said  Benjamin  Gott,  then  and  there,  with  the  stone  aforesaid, 
80  as  afre  said  by  the  said  Thomas  Rogan  cast  and  thrown,  in  and  upon  the  right  side 
of  the  head  of  him,  the  said  Benjamin  Gott,  one  mortal  wound,  bruise,  and  contusion, 
of  the  length  of  three  inches,  and  of  the  depth  of  one  inch,  of  which  said  last-mentioned 
mortal  wound,  bruise,  and  contusion,  the  said  Benjamin  Gott,  from  the  twenty- seventh 
day  of  May,  in  the  year  of  our  Lord  one  thousand  eight  hundred  and  forty-four,  until 
the  twenty-ninth  day  of  the  same  month  of  May,  in  the  year  last  aforesaid,  at  the 
parish  aforesaid,  in  the  county  aforesaid,  did  languish,  and  languishing  did  live,  on 
which  said  twenty-ninth  day  of  May,  in  the  year  last  aforesaid,  the  said  Benjamin 
Gott,  at  the  parish  aforesaid,  in  the  county  aforesaid,  of  the  said  mortal  wound,  bruise, 
and  contusion,  died.  And  the  jurors  aforesaid,  on  their  oath  aforesaid,  do  further 
present,  that  the  said  John  O'Brian,  the  said  Daniel  Donovan,  the  said  Daniel  Power, 
the  said  William  Quinn,  and  the  said  John  McCann,  on  the  day  and  year  first  afore* 
sud,  with  force  and  arms,  at  the  parish  aforesaid,  in  the  county  aforesaid,  feloniously. 
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wilfdllj,  and  of  their  malice  aforetihought»  were  present,  aiding,  abetting,  and  aanisting 
the  said  Thomas  Rogan  the  felony  last  aforesaid  to  do  and  commit.  And  so  the 
jurors  aforesaid,  on  their  oath  aforesud,  do  say,  that  the  said  Thomas  Rogan,  Ae  aaid 
John  O'Brian,  the  said  Daniel  Donovan,  the  said  Daniel  Power,  the  said  William 
Quinn,  and  the  said  John  McCann,  in  manner  and  form  last  aforesaid,  the  said  Ben* 
jamin  Gott,  feloniously,  wilfully,  and  of  their  malice  aforethought,  did  kiU  and  murder, 
against  the  form  of  the  statute  in  such  case  made  and  provided,  and  against  the  peace 
<tf  our  said  lady  the  Queen,  her  crown  and  dignity. 

4th  Count. — And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further  present 
that  afterwards,  to  wit,  on  the  day  and  year  first  aforesaid,  with  force  and  arms,  at  tbe 
parish  aforesaid,  in  the  city  aforesaid,  the  said  Thomas  Rogan,  not  having  the  fear  of 
€k>d  before  his  eyes,  in  and  upon  the  said  Benjamin  Gott,  in  the  peace  of  God  and  our 
«aid  lady  the  Queen,  then  and  there  being,  feloniously,  wilfully,  and  of  his  malice  afere« 
thought,  did  make  an  assault.  And  that  the  said  Thomas  Rogan,  with  a  certain  stidc 
of  the  value  of  twopence,  which  he  the  said  Thomas  Rogan  in  his  right  hand  then  and 
there  had  and  held,  the  said  Benjamin  Gk>tt  to  and  against  the  ground  then  and  there 
feloniously,  wilfully,  and  of  his  malice  aforethought,  d^d  strike,  beat,  cast,  and  throw; 
and  that  the  said  Thomas  Rogan,  with  both  the  hands  and  feet  of  him  the  said  Thomaa 
Rogan,  then  and  there,  and  whilst  the  said  Benjamin  Gott  was  so  Ijing  on  the  ground* 
the  said  Thomas  Rogan  in  and  upon  the  head,  stomach,  back,  and  sides  of  him  the  sail 
Benjamin  Gk>tt,  then  and  there  fdoniously,  wilfully,  and  of  lus  malice  aforethoQgfat>did 
strike,  beat,  and  kick.  And  that  the  «aid  Thomas  Rogan,  with  the  said  last-mentiooed 
stick,  which  he  the  said  Thomas  Rogan  in  his  right  hand  then  and  there  had  and  hdd 
as  last  aforesaid,  then  and  there,  and  whilst  the  said  Benjamin  Gbtt  was  so  lying  OQ 
the  ground  as  last  aforesaid,  in  and  upon  the  head,  stomach,  back»  and  sides  of  him  tba 
aaid  Benjamin  Gk>tt  then  and  there  fdoniously,  wilfully,  and  of  his  malice  afbrethoni^ 
did  strike  and  beat,  giving  to  the  said  Benjamin  Gott  then  and  there  as  well  by  dw 
striking,  beating,  and  casting  him  the  said  Benjamin  Gott  to  the  ground  as  albrenid* 
as  also  by  the  striking,  beating,  and  kicking  the  said  Benjamin  Gott,  with  the  hands 
and  feet  of  him  the  said  Thomas  Rogan  as  aforesaid,  as  also  by  the  striking  and  beat* 
ing  of  the  said  Benjamin  Gott  with  the  said  last-mentioned  stick,  which  he  tiie  aaid 
Thomas  Rogan  in  his  right  hand  so  had  and  held  as  last  aforesaid,  whilst  he  the  i 
Benjamin  Gott  was  so  lying  on  the  ground  as  aforesud,  in  manner  aforesaid, 
moital  bruises,  wounds,  and  contusions,  in  and  upon  the  head,  stomach,  back,  and  ndss 
of  him  the  said  Benjamin  Gk>tt,  of  which  said  several  last-mentioned  mortal  bruise^ 
wounds,  and  contusions,  the  said  Benjamin  Gott,  from  the  twenty-seventh  dayof  May, 
in  the  year  of  our  Lord  one  thousand  eight  hundred  and  forty-four,  until  the  twem^* 
ninth  day  of  the  same  month  of  May,  in  the  year  last  aforesaid,  in  tiie  parish  aforesaid* 
in  the  county  aforesaid,  did  languish,  and  languishing  did  live,  on  which  sud  twenty^ 
ninth  day  of  May,  in  the  year  last  aforesaid,  the  said  Benjamin  Gk>tt,  at  the  paiiaii 
aforesaid,  of  the  several  last-mentioned  mortal  bnuses,  wounds,  and  contusions,  £ed. 
And  the  jurors  aforesfud,  on  their  oath  aforesaid,  do  further  present  that  the  said  John 
O'Brian,  the  said  Danid  Donovan,  the  said  Daniel  Power,  the  said  William  Qoin^ 
and  the  said  John  McCann,  on  the  day  and  year  first  aforesaid,  with  force  and  aniii» 
at  the  parish  aforesaid,  in  the  county  aforesud,  feloniously,  wilfully,  and  of  their  malioa 
aforethought,  were  present,  aiding,  abetting,  and  assisting  the  said  Thomas  Bogsa 
^e  felony  last  aforesaid  to  do  and  commit.  And  so  the  jurors  aforesaid,  on  their  oafli 
aforesaid,  do  say  that  the  said  Thomas  Rogan,  the  said  John  O'Brian,  tiie  said  Daniel 
Donovan,  the  said  Daniel  Power,  the  said  William  Quinn,  and  the  said  John  McCami, 
in  manner  and  form  last  aforesaid,  the  said  Benjamin  Gott  feloniously,  wilfuUy,  and  of 
their  malice  aforethought,  did  kill  and  murder,  against  the  form  of  the  statute  in  sack 
case  made  and  provided,  and  against  the  peace  of  our  said  lady  the  Queen,  her  crown 
and  dignity. 

The  deceased  was  one  of  a  band  of  musicians,  all  of  whom  lived  near  Bradford.  On 
Whit  Monday  they  were  hired  to  play  for  an  Orange  lodge,  who  met  in  the  momiii|^ 
and  marched  through  the  town  of  Bradford  to  a  place  called  Thornton.  As  they 
marched  through  Bradford,  in  a  part  of  the  town  inhabited  by  Irish  labourers,  the  band 
played  the  Boyne  Water,  &c.,  which  produced  a  good  deal  of  excitement  and  irritation. 
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ne  iMud  were  dismissed  at  Hiomton,  at  seven  in  tiie  evening.  They  had  to  pass 
ttraogh  Bradford  on  their  way  home,  and  there  hegan  to  play  again.  A  large  number 
cf  Irish  men*  women,  and  children  assembled  and  pursued  them,  overtook  them  at  the 
ostddrts  erf  die  town,  and  began  an  attack  upon  them.  Some  of  the  instruments  weie 
int  broken,  then  the  musicians  were  beaten,  and  in  the  afiray  Benjamin  Gott  recetved 
some  Uows  on  the  head  from  a  stick,  and  also  a  severe  blow  from  a  stone. 

lliere  was  much  evidence  that  O'Brian  was  the  man  who  struck  Oott  with  a  stidr» 
and  that  McCann  struck  him  with  a  stone,  but  that  was  left  in  doubt.  Gott  was  after* 
vards  attended  by  a  surgeon,  and  lived  two  days. 

Hie  sorgeon  made  a  pott-mortem  examination,  and  proved  that  there  were  two 
eitouBve  fractures  of  the  skull  on  the  right  side  of  the  head,  one  above  the  ear, 
extending  three  inches  towards  the  forehead ;  the  other  at  the  base  of  the  skuU,  whidi 
had  occasioned  a  considerable  effusion  of  blood  on  the  brain.  He  was  of  opinion  that 
bodi  might  have  been  caused  by  blows  from  a  stick,  but  that  the  latter  was  more  pro- 
bshly  occasioned  by  a  stone.  That  each  was  by  itself  and  without  the  other  a  mortal 
iDJory,  and  that  he  could  not  say  which  caused  Ootf  s  death. 

In  summing  up,  I  told  the  jury  that  if  they  thought  Gott  died  of  a  wound  given  by  a 
iddic,  the  cause  of  death  laid  in  the  second  count  was  proved.  Tliat  if  he  died  of  a 
ipomd  given  by  a  stone,  the  cause  of  death  laid  in  the  third  count  was  jnroved. 

Hie  jury  foimd  all  the  prisoners  guilty  of  manslaughter. 

HeaUm  then  contended,  for  the  prisoners,  that  no  judgment  could  be  pronounced 
ipnnst  them,  the  indictment  being  defective  in  the  part  charging  certain  of  die  pri- 
rams  aa  principals  in  the  second  d^;ree;  the  allegation  £at  they  were  present, 
tiffing  and  abetting  in  the  committing  of  the  felony  aforesaid,  being  idtogether  uncer- 
tiin,  [see  HmifiinCM  case,  4  Co.,]  and  the  finding  of  the  jury  leaving  it  uncertain 
vhiAer  the  deceased  was  killed  by  blows  from  a  stick,  as  alleged  in  the  second  county 
cr  bjr  a  Uow  from  a  stone,  as  allied  in  the  third  count. 

I  have  to  request  the  opinion  of  the  judges,  whether  upon  this  indictment  and 
fndfaig  judgment  can  be  pronounced  against  aS,  or  any,  and  which  of  the  prisoners. 

Ifasloe,  for  the  prisoners,  O'Brian,  Rogan,  Power,  and  McCum. — ^This  indictment 
Alleges,  in  the  second  count,  OHSrian  as  the  principal,  and  the  rest  as  present,  aiding 
snd  abettine ;  and,  in  the  third  and  fourth  counts,  Rogan  as  principal,  and  the  rest  aa 
ttcaent,  aiding  and  abetting.  Before  stating  the  particular  objections  which  arise  here. 
It  win  be  convenient  to  see  generally  what  is  essentially  necessary  to  be  stated  in  an 
isfielment;  and  the  Lord  Chvd  Justice  De  Grey  lays  down  the  law  on  that  subject 
wSBbi  great  clearness,  in  Rex  v.  Home  (2  Cowp.  682),  where  he  says,  **  The  charge 
HBSt  eontain  such  a  description  of  the  crime  that  the  defendant  may  know  wlmt 
\  it  is  which  he  is  called  upon  to  answer ;  that  the  jury  may  appear  to  be  war* 
m.  their  conckunon  of  '  guilty '  or  '  not  guilty'  upon  the  premises  delivered 
and  that  the  Court  may  see  such  a  definite  crime,  that  they  may  apply  the 
;  which  tiie  lawprescribes.^(a)  In  Starkie's  Criminal  Pleading,  p.  72,  it  is 
dMB :  '« In  the  case  of  The  King  ▼.  HoUond  (5  T.  R.  623)  the  Court  held 
three  things  ought  to  concur  in  every  criminal  prooeedinr :  first,  that  the  party 
Ishouldbe  apprized  of  the  charge  heb  to  defend ;  seconmy,  that  the  Court  maj 
t  judgment  is  to  be  pronounced  according  to  law;  thirdly,  that  posterity  may 
'  wdnt  law  is  to  be  derived  from  the  record.  To  which  may  be  added,  fourthly,. 
;  the  accused  may  be  enabled  to  plead  his  conviction  or  acquittal  to  anoUier  indicU 
meat  for  the  same  offence."  This  indictment  is  open  to  many  objections ;  it  is  defee* 
tife,  in  the  first  place,  in  not  using  the  term  murder  before  the  general  diarge  of 
fidoay  against  those  alleged  to  be  aiding  and  abetting ;  secondly,  in  not  stating  time 

(«)  MtM  V.  fliorM  was  the  ease  of  tn  inforoMitioa     GovenimeBt,  and  the  employiiieiit  of  Us  troops,*' 

'  It  the  defendut  by  the  Attomey-Genenl,     aoeording  to  the  tenor  and  effect  f6Uowia9—<Mttfii|^ 

of  the  king,  for  wrltins>  printin|[2^  and     forth  the  Bbel  Terhatim)— wae  svffideat ;  for  that 


J  two  Ubeto;  and  It  was  held  hy  the  House  the  words  *' of  and  concerning  "  were  a  soffieieat 

<f  Lwjh,  Ia  aeeordanee  with  the  unanimons  opinion  introduction  of  the  matter  contained  in  the  Ubd, 

if  the  Mgcs,  that  the  Infonnation  ehaiging  that  the  and  a  sofBcient  averment  that  it  was  written  "  «f 

MMMt,  wiefcedlj,  maUeloosly,  and  seditionsly,  did  and  coneerains  the  kinff's  goTemmcnt,  and  the  ca« 

vrlte  sad  poUlsh,  &e.  a  certain  ftJae,  seandalons,  plojnient  of  Us  troops?* 
-  '       Bbel"ofandeoneeminghisMi|ictty's 
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and  place  where  it  alleges  the  murder ;  thirdly,  it  is  inconsistent  in  charging  fint 
.merely  a  general  felony  and  subsequently  a  specific  charge  of  murder ;  fourthly,  it  is 
inconsistent  in  charging  the  aiding  and  assisting  on  the  first  day,  the  felony  not  being 
complete  until  the  death ;  and,  lastly,  a  general  verdict  is  not  sustainable  where  the 
indictment  discloses  on  the  face  of  it  two  causes  of  death.  Now  if  the  indictment  n 
bad  as  an  indictment  for  murder,  it  is  bad  altogether ;  it  is  true  that  a  prisoner  may 
be  found  guilty  of  manslaughter  on  an  indictment  for  murder,  but  then  it  must  be  a 
good  indictment  for  murder. 

Pollock,  C.B. — A  good  indictment  for  manslaughter. 

Heaton, — It  must  be  good  as  an  indictment  for  murder.  It  was  so  held  by  Cole* 
ridge  and  Maule,  JJ.,  in  R,  v.  Hicks  (2  M.  &  Rob.  302).  That  was  an  indictment 
against  a  woman  for  murdering  her  child  ;  and  the  indictment  being  held  bad  for  not 
describing  the  child  properly,  it  was  decided  that  she  could  not  be  convicted  of  a  con- 
cealment of  the  birth,  Mr.  Justice  Coleridge  saying,  "  The  indictment  being  bad  for 
its  professed  purpose,  is  bad  altogether,  and  mere  waste  paper." 

Pollock,  C.B. — A  count  which  is  bad  for  burglary  may  be  good  for  larceny. 

Heaton. — An  indictment  for  burglary  includes  a  charge  of  larceny.  It  is  dear 
that  this  indictment  cannot  be  sustained.  It  charges  in  each  count  all,  except  the 
principal  in  the  first  degree,  as  being  present,  aiding  and  abetting  the  commission  d 
"  the  felony  aforesaid;"  not  in  the  commission  of  the  facts  before  set  forth,  but  of 
"  the  felony  aforesaid ;"  which  at  the  most  could  only  be  manslaughter. 

Lord  Denman,  C.J. — ^That  is  all  that  is  wanted  here. 

Heaton. — No ;  the  count  concludes  by  charging  all  with  murder ;  and  it  must  be 
consistent.  All  the  forms  given  by  Starkie  («)  or  Chitty  (b)  arc  free  from  this  objec- 
tion. They  all  commence  by  alleging  that  all  the  parties  charged  "  in  and  upon  (the 
deceased)  feloniously,  wilfully,  and  of  their  malice  aforethought  did  make  an  assault ;" 
they  then  proceed  to  set  forth  the  particular  act  done  by  the  principal  in  the  first  degree ; 
then  to  allege  that  the  others  were  present,  aiding  and  abetting  the  principal  in  "  the 
felony  and  murder  aforesaid ;"  and  conclude  by  charging  that  all  did  kill  and  murder ; 
but  here  there  is  no  statement  that  they  all  made  the  assault ;  but  a  charge  that  one 
assaulted  and  beat  and  bruised  the  deceased,  and  inflicted  a  mortal  wound,  of  which  he 
died ;  and  that  the  rest  aided  and  assisted  him  in  **  the  felony  aforesaid ;"  concluding 
with  a  charge  of  murder  against  all,  because  they  have  aided  in  the  commission  of 
manslaughter.  The  next  objection  is,  that  there  is  no  allegation  of  time  and  place  as 
to  a  necessary  averment,  viz.  that  the  prisoners  did  "  kill  and  murder  "  the  deceased. 
That  that  is  necessary  cannot  be  doubted.  (Anon,  Lofft.  228).  There  an  objection 
was  taken  to  an  indictment  that  the  time  of  the  offence  charged  was  not  specified  ;  the 
indictment  was  for  words  spoken  of  a  justice  of  the  peace,  in  the  execution  of  his 

(a)  Star)de*8  Crim.  Pleadinfr,  pp.  391,  401.  means  of  shooting  off,  Sec.,  and  by  sneh  itriUag, 

(6)  2  Chit.  Crim.  Pleading,  4.    In  R.  v.  Taiflar     penetrating,  and  wounding  the  said  S.  G.  aa  afoit- 

(1  Leach,  360),  the  following  was  the  form  of  in-      said,  one  mortal  woond  in  and  through  the  head  of 


dictment:   "That  J.  T.,  late  of  the  parish,  &c.,  him,  the  said  S.  G.,  of  which  said  morUl 

«nd  A.  S.,  late  of  the  same  plaee,  &c.,  on  the  17th  the  said  S.  G.  did  then  and  there  instantly  die ;  and 

day  of  August,  in  the  twenty-fonrth  year  of  the  that  the  said  A.  S.  then  and  there  fekmionsly,  «S- 

.  reign,  &c.,  with  force  and  arms,  at  the  pi  rish  afore-  fully,  and  of  bis  malice  aforethought,  was  preseat, 

aidd,  in  the  county  aforesaid,  in  and  upon  one  S.  G.,  aiding,  helping,  abetting,  comforting,  assisting,  aad 

io  the  peace  of  God,  &c.,  feloniously  and  wilfully,  maintaining  the  said  J.  T.  the  feLnay  and 


and  of  their  malice  aforethought,  did  make  an  as-  aforesaid,  in  manner  and  form  aforenid,  to  do  aad 

yaalt ;  and  that  the  said  J.  T.,  a  certain  gun,  called  commit.    And  the  jurors,  &c  do  say,  that  the  a^ 

icaxbioe,  of  the  value  of  10/.,  then  and  there  J.  T.  and  A.  S.  him,  the  said  S.  G.,  inmaaneraad 

CAarged  with  gunpowder  and  a  leaden  bullet,  which  form  aforesaid,  feloniously,  wilfully,  and  of  thdr 

aaid  gun  the  said  J.  T.  in  both  his  hands  then  aad  malice  aforethought  did  kill  and  munler,  against  tha 

there  had  and  held,  and  at  and  against  the  said  peace,"  &c.    In  that  case  it  was  proved  that  A.  S., 

S.  G.  then  and  there  feloniously,  wilfullyf  and  of  and  not  J.  T.,  fired  the  shot;  and  the  jury  kaviag 

his  malice  aforethought,  did  shoot  off  and  discharge ;  acquitted  T.,  it  was  doubted  by  some  of  the  judges 

and  that  the  said  J.  T.  with  the  leaden  bullet  afore*  whether  A.  S.  couUl  be  conricted  on  that  indlctmeot, 

said,  by  means  of  shooting  off  and  discharging  the  and  a  pardon  was  recommended ;  but  the  only  db- 

sidd  gun,  so  loaded,  to,  at,  and  against  the  said  jection  to  the  indictment  was,  that  tkm  ought  to 

S.  G.  as  afocesidd,  did  then  and  there  feloniously,  have  been  a  eount  charging  A.  S.  as  principal ;  and 

vilfiodly,  and  of  Ids  malice  aforethought,  strike,  even  as  to  that,  a  majority  of  the  judges  were  of 

penetrate,  and  wound  the  said  S.  G.  in  and  upon  opinion  that  the  conviction  was  right.     See  also 


tlie  rigbt  ude  of  the  head  of  him.  the  smd  S.  G.,     similar  fanna,  R.  v.  Coombes  (I  Leach,  388),  R,  t. 
■ear  Us  risht  temple,  giving  to  him,  the  said  S.  G.,      ^— ^     '- *      •    ---« 
ttmi  and  Vun  with  the  leaden  bullet  afores^  by 
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office ;  and  it  set  forth,  that  on  the  6th  June,  W.  B.  was  a  justice  of  the  peace ;  and 
then,  in  the  clause  in  question,  that  at  the  Petty  Sessions  holden  for  Westminster, 
them  and  there  defendant  spoke,  &c. ;  and  the  objection  was  taken  that  it  was  impos- 
able  to  tell  "  whether  the  '  then '  referred  to  all,  any,  or  what  time ;  cut  curia  assensit; 
and  judgment  was  accordingly  arrested  :"  a  strong  instance  of  the  strictness  required 
in  this  respect.     In  R.  v.  Hollond  (5  T.R.  607),  Lord  Kenyon,  C.J.  (at  p.  624)  refers 
to  the  general  rule  on  this  subject.     He  says,  "  llie  objection  which  has  the  most 
extensive  effect  is,  that  no  time  is  alleged  when  the  different  facts  happened  which  are 
essential  to  sustain  the  charge  against  the  defendant.     That  it  is  necessary  to  state 
tome  time  when  each  fact  happened  that  is  material  to  constitute  guilt,  is  so  fully  esta- 
blished by  the  cases  of  the  prosecutions  against  the  rebels  in  1 746,  by  the  authorities 
quoted  in  2  Hawkins  (c.  23,  ss.  86 — 90),  by  the  case  of  Lord  Wintoun  (a)  and  Lowick's 
case,  (b)  in  the  State  Trials,  that  the  question  must  be  considered  at  rest."     Upon  that 
point,  therefore,  it  is  needless  to  cite  other  authorities.     No  rule  is  better  settled  than 
this,  that  an  indictment  ought  to  be  specific  and  single,  in  order  that  the  prisoner  may 
know  precisely  what  he  has  to  meet,  and  be  prepared  with  his  defence ;  but  the  last 
count  of  this  indictment  is  multifarious,  for  it  charges  different  and  perfectly  distinct 
means  of  death,  viz.  beating  and  kicking  with  the  hands  and  feet,  and  also  striking  with 
t  stick.    In  R.  v.  Marshall  (1  Moo.  C.C.  158)  it  was  decided  that  an  indictment  which 
might  apply  to  either  of  two  different  definite  offences,  and  did  not  specify  which,  was 
bad.    That  was  an  indictment  for  breaking  into  a  dwelling-house  and  stealing  therein 
property  to  a  greater  value  than  5s.,  but  the  indictment  did  not  state  whether  any  per- 
son was  within  the  house  or  not ;  and  although  clergy  was  taken  away  equally  whether 
any  person  was  in  the  dwelling-house  or  not,  the  property  stolen  being  above  5s.  value 
(either  under  39  Eliz.  c.  15,  or  3  W.  &  M.  c.  9,  s.  1),  yet  the  judges  considered  that 
die  indictment  should  have  shewn  upon  which  charge  the  case  was  founded. 

Pollock,  C.B. — And  that,  because  it  was  uncertain  on  which  of  the  statutes  they 
proceeded,  therefore  the  prisoner  was  entitled  to  his  clergy. 

HeatoH, — In  Russell  on  Crimes,  edit.  1826,  vol  i.  p.  466  (new  edit,  by  Greaves, 
ml.  i.  p.  557),  it  is  said,  "  It  will  be  sufficient  if  the  manner  of  the  death  proved 
agree  in  substance  with  that  which  is  charged,"  but  there  is  no  authority  for  that 
position. 

Lord  Dbnman,  C.J. — ^Authority  is  scarcely  necessary  ;  it  has  always  been  perfectly 
understood. 

Wig  HTM  AX,  J. — In  East's  Pleas  of  the  Crown,  341,  (c)  it  is  laid  down,  that  "  if  a 
person  be  indicted,  or  appealed,  for  one  species  of  killing,  as  by  poisoning,  he  cannot  be 
convicted  by  evidence  of  a  totally  different  species  of  death,  as  by  shooting,  starving, 
or  strangling ;  but  if  the  mean  of  death  proved  agree  in  substance  with  that  charged,  it 
it  sufficient." 

Cbksswbll,  J. — ^There  is  also  the  case  of  R.  v.  Martin,  (d)  before  Mr.  Justice 
James  Parke,  who  held  that  an  indictment  for  manslaughter,  charging  a  blow  with  a 
liammer,  would  be  sustained  by  proof  of  a  blow  given  with  any  hard  substance  held  in 
the  hand,  though  not  by  a  blow  occasioned  by  a  push  against  a  door. 

Heaton. — ^To  support  this  indictment,  it  must  be  contended  that  throwing  a  stone 
mid  striking  with  a  stick  are  substantially  the  same.  In  1  East's  Pleas  of  the  Crown, 
p.  841,  the  passage  preceding  that  mentioned  by  Mr.  Justice  Wightman,  it  is  laid 
down,  that  "  it  is  essentially  necessary  to  set  forth  particularly  the  manner  of  death, 
and  the  means  by  which  it  was  effected  ;  and  an  omission  in  this  respect  is  not  aided 
by  a  general  conclusion  that  the  defendant  so  murdered,  &c."  That  doctrine  is  sup- 
ported in  R.  V.  Kellg  (1  Moo.  C.  C.  113  ;  1  Lewin,  C.  C.  193),  where  it  was  held  by 
all  the  judges,  that  in  an  indictment  for  murder  or  manslaughter,  when  the  cause  of 
death  is  knocking  a  person  down  with  the  fist  upon  a  stone  or  other  substance,  and 
the  mortal  wound  is  from  such  stone  or  substance,  the  charge  should  be  accordingly  ; 
and  that  a  charge  that  the  prisoner,  with  a  stone,  &c.,  which  he  held  in  his  right  hand, 

(a)  Harg.  6  St.  Tri.  17.    15  Howell,  S.  T.  806.  ment  charged  a  beating  \dth  a  staff,  and  the  evidence 

lb)  Harg.  4  St.  Tri.  718.     13  How.  S.  T.  267.  proved  that  the  injury  was  inflicted  partly  by  a  stone 

(c)  In  the  case  of  A.  v.  Sharwin  ( 1  East,  P.C.  431 ) ,  thrown  and  partly  by  a  staff, 
the  conviction  was  held  right,  though  the  indict-         (d)  5  Car.  &  P.  128. 
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gm^  and  strack  a  mortal  blow,  would  not  be  Bufficient»  especially  if  dieie  were  wo 
statement  Uiat  the  prisoner  knocked  tbe  deceased  down  on  tbe  groond.  («)  In  Rmt  r. 
JUmrtiM  (5  Car.  &  P.  128),  A.  was  indicted  for  the  manaknshter  of  B.  by  a  blow  ofa 
bammer.  No  pnx^  was  given  of  the  striking  of  any  blow,  ouy  of  a  souffle  between  ttie 
parties.  The  appearance  of  the  injury  was  consistent  widi  the  supposition  either  of  a 
blow  witii  a  hammer,  9^  of  a  push  against  the  lode  or  key  of  a  door;  and  it  was  then 
bdd,  Uiat  if  it  was  occauoned  by  a  blow  with  a  hammer,  or  any  otiier  hard  sabstanee 
held  in  the  hand,  it  was  sufficient  to  support  the  indictment ;  but  otherwise,  if  it  wm 
the  result  of  a  push  against  the  door.  It  is  dear,  therefore,  that  tiie  mode  of  dealk 
alleged  and  proved  must  in  substance  agree ;  but  the  difierence  is  wide  between  oas^ 
ing  a  stone  and  striking  with  a  stidc. 

Loan  DsNXAK,  C  J.»-Is  there  any  case  which  wairants  the  &tinction  betwem 
ammuM  and  emuuis  ?  that  is  the  question. 

Heattm.'^'l  admit  that  I  must  go  the  length  of  contending  that  there  is  a  matsrid 
cBfference  between  throwing  and  striking. 

Pabkb,  B.— In  both  cases  there  is  a  striking,  and  that  is  the  material  part. 

JJtfctfofi.^The  diflference  is  quite  as  great  as  in  Kelfy's  case ;  and  here  there  ia  a 
general  verdict,  leaving  an  inconsistent  record ;  to  make  the  record  intdligible  nd 
consistent,  the  jury  ought  to  have  found  the  cause  of  death ;  and  they  not  haviag 
done  so,  no  judgment  can  be  given. 

Wilkms,  for  the  prisoners  Donovan  and  Qoinn. — ^The  prisoners  for  whom  I  appear 
are  only  charged  as  prindpals  in  die  second  degree,  and  no  judgment  can  be  givaQ 
against  them  on  this  indictment.  I  will  confine  myself  to  one  objection,  viz.  t~ 
these  prisoners  are  charged  with  aiding  and  abetting,  on  tiie  27tii  of  May,  in 
commission  of  a  felony,  wluch  was  not  committed  mitil  the  29th ;  and  as  a  pal 
record  ought  to  eadiibit  an  intelligible  and  unambiguous  history  of  tiie  case  w^di  it 
records,  this  objection  is  fotal.  In  all  cases  of  murder  and  manslaughter,  the  fdony  is 
not  complete  until  the  death ;  that  is  laid  down  in  2  Inst.  320,  where  it  is  saii, 
**  The  year  and  the  day  shall  be  accounted  from  the  death,  for  before  that  tinm  no 
fdony  was  committed,  and  thus  it  hath  been  often  resolved  and  adjudged ;"  ritiag 
Heydon's  Case,  4  Go.  Rep.  41  h.(b)  That  was  the  case  of  an  inquisition  taken  nponllifr 
body  of  Edward  Savage,  charging  one  as  prindpal  in  the  first,  and  others  as  princq^ 
in  the  second  degree,  and  there  it  was  amongst  other  things  objected,  that  the  inqniaitkA 
was  bad,  because  it  said,  "  tempore  feloni»  et  murdredi  predict.**  instead  of  "  mnrdtai  s"* 
but  the  objection  was  disallowed,  for  **  tempore  felonisB  "  would  have  been  sufficient 
witiiout  *'  murdredi  ;**  and  that  word,  therefore,  bdng  mere  surplusage,  would  not 
hurt.  Anotiier  exception  there  taken  was,  "  because  the  wound  was  given  the  4A  dsy 
of  August,  and  tiie  deatii  was  the  19tii  day  of  December  next  ensuing;  and  the  in- 
dictment said  that  '*  pned  T.  M.,  W.  M.,  &c.,  tempore  folonisB  et  murdred'  penf 
6cf,  scilicet  4  Augusti,  &c.,  folonid  foerunt  prasentes,  &c.,  ad  foloniam  et  m' 
inned',  in  formA  prnd*  fadoid' :"  to  whidi  it  was  answered,  tiiat  the  deadi  had  i 


(a)  The  cMct  of  JL  v.  KO^mU  JL  v.  Thompmt     ftlooicdatfeloMtdiet*  Dom*IUg*  indictEdv.Sa^ 
(1  Moo.  C.  C  139;  1  JLowIn,  C.  C.   19i)    were     vageadtancetiUdemiBraltometaftaiaBf 


d|tod  in  R.  t.  Jforfiii  (ft  Cw.  &  P..ltt).    In  it.  t.     ct  <|Qod  n»r  J.  H.  oun  qwodbm  glMiio,  Sua,, 


aikM^iM,  the  BargiMa  noteis,  ••  In  en  indktft  tene  et  lUdca  mbAA*  Edwardn  Savage 

in  mnrder  or  intfinigMrr,  when  the  ennee  of  dcntk  peranak  et  dedk  cidea  Edwardo  adtnnc  et 

it  knocking  a  person  down  npon  n  stone  or  other  vnamplagamnuirtaleinsiipersiBistramgenm 

aobstnnee,  and  the  mortal  woond  Is  from  snch  snb-  "^      '        <^      ..  -.  . 

fltanoe,  the 

statement  that  the  prisoner 

ceased,  and  thereby  gave  him  dlTcrs  sMirtal  blows  qvidem  dedmo  nono  £e,  See.,  Idem  E.  S.,  ex 

andbnrises,lsnotsafldent.  taHplagAprxd' ap»lB.,  &e.,oUit;et^ 

(b)  The  foUowIng  was  the  fermof  the  laqnbitiea  pntd'  Se,  Sec,  qnod  pnedktes  J.  H 

in  JJeyAm't  Case:    "Inqoisltio  IndentaU  eap4*  Smwia  prcdictis  piad*  £.  S.  lelonieeeteK 

•pad  Basingstc^,  Sec,  Si  die  Dec.  See.,  coram  nk  pr»eogitatft  interfiedt  et  mordraTlt, 

Johan*  Scnaard,  gen'  nno  coronator*  See.,  snpcr  paeem,Sce.  EtnHetinsprad' jnratores.  See., 


knm  npon  a  stone  or  other  wmmplagamsMrtalemsiipersiBistramgenmlbrimy 
tal  woond  Is  from  snch  snb-  &e..  de  qnft  qoldem  placS  mortali  Idem  B.  8.  ]i» 
shonld  be  aeeordlnglT.  A  nebat  a  prsd'  qnarto  &  Amsti,  Sec  asfas  sd 
Nmer  stmdc  and  beat  the  de-  nerimem  nonnm  diem  mensis  Deoonbris,  &c,  qp» 
qnidem  dedmo  nono  £e,  Sec,  idem  E.  S.,  ex  mar- 
tai  plagS  pt«r  apmi  B.,  Sec,  ohtit ;  et  stejai tw 


Joban*  ScnOard,  gen'  nno  coronator*  See.,  snpcr  paeem,Sce.  Etnttetrasprad' jvatores.  See.,  diemMt 

viaam  corporis  Edward!  Savage,  See.,  per  saeraBMn-  qnod  prmd' T.  M.,  W.  M.,  See.,  ten^oie  CridniK^ 

tnm  J.  S.,  &c.  Ad  inqoirendnm  qnallter  ctqnoflsodo  mnrdredi  prsd'  in  Ibnnft  pned*  fhct'  sciUeet  diets 

prcd'  E.  S.  ad  mortem  snam  derenit;  qoi  die*  toper  qnarto  die  Angnsti  apnd  B.,  See.,  drca  hocui  Je- 

aaeram'  snam  qnod  Jacobus  Herdon,  de  S.  See.,  camam.  Sec,  fekmie^  fnerant  presentee  com  glagi. 


sacisiii*  snam  qnod  Jacobna  Herdon,  ds  S.  Sec.,  

T.  M.,  W.  M.,  and  aeferal  others,  qnarto  &  &e.,  tnne  et  Ibidem  anTiHantes,  assistentn,  fte.» 

Angnsti,  &c.,  upaA  B.,  Sec,  dren  horam  dfrimam  pned'  J.  H.  ad  Cdonlam  ct  mnrdinm  prmd'  ' 

ante  meridiem,  Sec,  ex  maHtiis  snis  prsoogitaSis  et  pcrpetrand*,  contriL  paeon,"  Sec 
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to  tlie  stroke;  *'but  tota  curia  in  Banco  Regis  against  that:  for  they  said  they  had 
often  adjudged  indictments  insufficient,  when  the  stroke  was  one  day  and  the  death 
another,  and  the  jury  concluded  the  murder  or  homicide  to  be  committed  the  first  day ; 
iMft  they  said  that  in  the  case  at  bar  the  indictment  should  be,  that  the  said  praesentes 
ct  abettentes  fiierunt  praBsentes,  auxiliantes,  &c.,  ad  feloniam  et  murdrum  praed'  in 
faaak  prsed'  fiiciend'."  In  that  case  it  was  also  further  argued,  that  the  inquisition  was 
food,  because  it  appeared  thereby  that  all  feloniously  made  {he  assault ;  and  then, 
aithflwigh  Heydon  cmly  gave  the  wound,  yet  it  appeared  by  the  connection  of  all  the 
purts  of  the  indictment,  by  the  conjunction  and  by  the  adverbs  adtunc  et  ibidem,  that 
tiiey  were  present,  &c. ;  but  the  Court,  after  conference  with  the  other  judges,  were  of 
opimon  that  the  indictment  was  "repugnant  and  insufficient  as  to  the  said  T.  M., 
W.  M.,  &c.,  for  no  felony  was  committed  till  the  death,  and  none  shall  be  adjudged  a 
felon  by  relation,  which  is  but  a  fiction  of  the  law ;"  and  it  was  resolved  "  that  to  con- 
dade  that  he  committed  the  murder,  the  last  day  was  sufficient ;  but  the  better  form 
WIS  to  conclude  that  he  committed  the  murder,  modo  et  formi  suprad."  Now,  here 
tiie  death  is  stated  on  the  face  of  the  indictment  to  have  occurred  on  the  29th ;  and 
yet  the  aiding  and  assisting  in  the  commission  of  the  felony  is  laid  on  the  27th,  when 
tile  felony  had  not  been  committed. 

Mauls,  J.— -And  the  indictment  does  not  even  state  that  they  were  present  when 
die  blow  was  struck. 

BUs9p  for  the  prosecution. — ^The  indictment  here  is  very  different  from  that  in 
BkftUm*s  case ;  but  even  if  it  were  the  same,  the  authority  of  that  case  has  been  a 
good  deal  shaken  by  subsequent  decisions.  In  HeydoiCa  case  the  aiding  and  abetting 
las  laid  in  this  way:  that  the  aiders  and  abettors  were  present  at  the  time  the 
Uaof  was  committed ;  and  that  was  held  repugnant,  because  the  felony  was  not 
cnmmittnd  till  the  death ;  but  here  it  is  alleged  that  they  were  present  on  the  day  of 
Ihe  stroke  being  given,  aiding  to  commit  the  felony ;  it  is  true  the  word  '*  felony  "  is 
«ed  there ;  but  uat  can  do  no  harm,  because  it  became  so  afterwards  ;  it  is  in  sub« 
ataaoe  a  diarge  of  aiding  to  commit  a  felony  which  was  afterwards  completed,  and 
tee  18  no  repugnancy  in  that.  The  old  Latin  form  of  indictment  supports  this 
litw ;  the  words  used  are  "  auxiliantes  ad  feloniam  et  murdrum  faciendas." 

CoLBRiDox,  J. — It  should  be  "  faciendum." 

BUmb. — ^It  is  abbreviated  in  the  books,  and  printed  '' faciend^  ;**  but  it  being  pre- 
Cided  by  two  nouns,  one  of  the  neuter  and  the  other  of  Uie  feminine  gender,  I  thought 
Ikat  fay  the  roles  of  grammar  it  ought  to  agree  with  the  latter. 

CoiiXBZDOX,  J.— If  it  were  the  partidple ;  but  it  is  the  gerund. 

LoBD  DxKXAv,  CJw— -No  doubt  *'  Sciendum  "  is  better  Latin. 

JBfitff.— However,  that  form  of  expression  implies  something  future,  as  in  the  well* 
taMiwn  words  of  Livy,(a)  "  ante  conditam  condendamve  urbem.''  Again,  supposing 
te  aiding  and  abetting  had  been  laid  on  the  day  of  the  death,  the  indictment  would 
ten  have  been  open  to  the  objection  that  it  charged  the  aiding  and  abetting  of  a  fiEict 
ts  have  been  sevml  days  after  the  fact  took  place.  In  2  Hawk.  P.O.,  c.  23,  s.  89,  the 
kw  Is  thus  kid  down :  **  It  hath  been  holden  tiiat  an  allegation  of  the  day,  primd  facie 
WMiwIist  uncertain,  may  be  holpen  by  the  apparent  sense  of  the  whole ;  as  where  it 
is  alk^ged  that  the  principal  such  a  day  made  the  assault  and  gave  the  stroke,  and  that 
te  pvty  died  on  such  a  subsequent  day,  &c.,  and  that  A  B  v^as  adtunc  et  ibidem 
ejgfttoig  the  said  principal  to  do  the  felony  and  murder  aforesaid ;  in  which  case  it  is 
flsid  tiiat  the  vrords  adtimc  et  ibidem,  from  the  manifest  import  of  the  whole,  shall  be 
idonred  to  the  time  of  the  stroke,  because  by  that  only  the  felony,  which  A  B  is 
duBged  to  have  abetted,  was  done.  Yet,  if  A  B  had  been  said  to  have  been  present 
at  tibe  time  of  the  fdony  and  murder  aforesaid,  scilicet,  on  the  day  of  the  stroke,  tunc 
H  ibidem  abetting  the  felony  and  murder  aforesaid,  &c.,  it  seems  that  the  appeal  is 

(«}  IJb.  1,  e.  1.    To  these  wordi  in  the  Delpbln  conditam  urbem%  ea  non  absvrde  inteUexeris,  que 

<^*M«,  the  following^  note  is  appended :  "  Apparet  proxime  cjns  extrnctionein  antecessenint :  per  tern- 

Ufffmn  divena  doo  tempora  designare.    Vernm  in  pna  '  ante  urbem  condendam/  ea  qiiK  ante  ipsnm 

qpM  fifferat  tempna, '  ante  nrbem  conditam,'  a  tem-  Romnlnm  a  Troicis  usque  temporibus  acciderant  ;*' 

poie  '  ante  earn  condendam,'  minns  apparet :  cum  but  this  is  a  form  of  expression  wholly  different 

atioq|«e   modo    indiesuri  videatur    tempus,    qnod  firom  the  use  of  the  gemnd  in  the  old  indictments. 
nitilet  urbia  prsecesait.    Forti^  per  spatinm  '  ante 
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insufficient  as  to  the  said  A  B  for  the  repugnancy,  because  he  is  expressly  alleged  to 
have  been  present,  and  to  have  abetted  the  principal  at  the  time  of  the  felony  and 
murder,  which  must  be  taken  for  the  time  of  the  death,  by  which  the  offence,  whidi 
was  before  but  a  trespass,  became  felony  and  murder ;  but  by  being  present  at  the 
time  of  the  death,  it  is  impossible  that  he  could  abet  a  stroke  given  so  long  before* 
and  therefore  it  is  repugnant  and  inconsistent  in  such  a  manner  to  allege  it.  Nor  Is 
such  a  repugnancy  any  way  holpen  by  the  subsequent  allegation  of  the  very  day  of 
the  stroke,  coming  after  the  word  '  scilicet,'  for  it  is  apparent  that  the  time  of  tlie 
felony  could  not  be  on  the  day  of  the  stroke,  and  therefore  it  rather  adds  to  thaa 
helps  the  fault  to  allege  that  it  was.  But  the  best  way  of  alleging  such  abetment  had 
been  to  have  set  forth  diat  the  said  A  B  was  prttsens,  auxilians,  SfC,  ad  feloniam  ei 
murdrum  predict  in  formd  predict  faciend."  That  is  the  view  taken  of  Hey  don's  case 
by  Mr.  Serjt.  Hawkins ;  and  various  subsequent  cases  have  shaken  the  authority  of 
that  case.  In  a  note  to  Wameford's'^csse,  1  Dyer,  Rep.  fol.  50.  b.  it  is  said  to  have 
been  "  adjudged  often  in  the  time  of  Wray,  Chief  Justice  of  England,  that  he  shall  be 
supposed  to  have  been  killed  where  the  death  was ;  and  for  this  reason  three  or  four 
judgments  were  reversed ;  and  that  was  also  alleged  for  error  in  the  writ  of  error  brought 
by  an  executor  of  a  man  attainted  of  felony  against  the  Bishop  of  London,  and  these 
judgments  were  cited  at  the  bar  and  affirmed  by  the  bench ;  but  Popham,  C.  J.,  said 
that  he  had  the  same  case  in  his  practice,  about  32  Eliz.,  upon  a  matter  in  Wales, 
when  he  was  Attorney- General,  and  that  he  asked  the  opinions  of  the  two  chief  jos- 
tices  and  chief  baron,  and  they  answered  him  that  the  indictment  was  good ;  that  he 
kiUed  where  the  blow  was ;  notwithstanding  Wray  then  cited  divers  judgments  in 
late  times ;  and  Popham  said  that  he  had  searched  divers  precedents,  and  the  greater 
part  supposed  the  killing  when  the  blow  was  given.  And  therefore,  they  held  dearly 
that  either  way  was  good,  and  therefore  no  error.  H.  36  Eliz.  in  B.  R."  In 
WingfieWs  case  (Cro.  Eliz.  789),  the  indictment  charged  that  W.,  on  the  22nd  of 
January,  percussit  J.  S.,  ex  malitii,  &c.,  at  B.,  dans  ei  plagam  mortalem,  of  whidi 
he  languished  until  the  2drd  February,  on  which  day,  at  B.  aforesaid,  he  died ;  and  so 
the  said  W.,  die  et  loco  prsedict'  muidered  him  ;  and  exception  being  taken  that  it  did 
not  shew  at  what  day  he  murdered  him,  two  days  being  mentioned,  Popham,  C.  J., 
said,  "  It  hath  been  resolved  here  lately  in  a  Brecknockshire  case,  by  advice  of  the 
justices,  that  if  it  be  said  that  he  murdered  him,  the  day  of  the  stroke  or  the  day  of 
the  death,  both  ways  are  good ;  for  it  is  true  that  he  killed  him  the  day  that  he  strode 
and  the  other  day  also ;  but  here,  die  et  loco  prsedict,  is  uncertain  to  which  it  shall 
refer.  Wherefore,  I  doubt  thereof."  But  Gawdy,  J.,  held  it  to  be  "well  enough; 
and  that  it  shall  refer  to  the  day  of  the  death,  which  is  last  mentioned."  It  is  dear, 
therefore,  that  the  objection  on  the  ground  of  repugnancy  vanishes.  In  R.  v.  Hargrove 
(5  Car.  &  P.  170),  an  indictment  for  manslaughter  charged  that  A.  gave  to  deceased 
divers  mortal  blows  at  P.,  in  the  county  of  M.,  and  that  the  deceased  languished  and 
died  at  D.,  in  the  county  of  K. ;  and  ^at  the  prisoner  was  then  and  there  aiding  in 
the  commission  of  the  felony ;  and  Mr.  Justice  Patteson  hdd  the  indictment  good, 
because  the  words  "  then  and  there  "  referred  to  the  place  where  the  stroke  was  given ; 
saying,  "  llie  giving  of  the  blows,  which  caused  the  death,  constitutes  the  fdony ;  tiie 
languishing  alone,  which  is  not  any  part  of  the  offence,  is  laid  in  Kent ;  the  indictment 
states  that  the  prisoners  were  then  and  there  present,  aiding  and  abetting  in  the  com* 
mission  of  the  said  fdony.  That  must,  of  course,  apply  to  the  parish  of  All  Saints, 
Poplar,  where  the  blows,  which  constitute  the  fdony,  were  given ;  and  the  words 
*  then  and  there '  refer,  with  suffident  certainty,  to  that  parish."  So  in  Tilley  v.  Wye 
(Cro.  Eliz.  176),  it  was  held  that  an  indictment,  charging  that  on  such  a  day  A.  per« 
cussit  B.,  of  which  he  languished  till  such  a  day  and  died ;  and  that  C.  fiiit  adtunc  et 
ibidem  prsesens,  &c.,  is  not  uncertain  ;  for  the  adtunc  et  ibidem  shall  refer  to  the  day 
on  which  the  stroke  was  given.  Further,  in  1  East,  P.  C.  351,  it  is  expresdy  laid  down, 
that  "  The  abetment  should  in  all  cases  be  laid  to  the  stroke,  and  not  to  the  death,  if 
they  are  laid  on  different  days ;  or  the  allegation  may  be  general,  that  the  defendant 
was  present,  aiding  and  abetting  at  the  felony  and  murder  as  aforesaid,  committed  in  man« 
ner  and  form  aforesaid ;"  and  the  form  in  Chitty,  referred  to  on  the  other  side,  follows 
that  direction.    The  same  rule  is  also  laid  down  in  Starkie's  Crim.  Pleading,  87, 
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where  it  is  said,  "  In  indictments  for  homicide,  it  is  safer  to  allege  the  abetment 
generally  ;  but  if  it  be  laid  specially,  it  should  be  applied  to  the  stroke,  and  not  to  the 
death."  It  is  necessary  to  say,  **  aiding  to  commit  the  felony;"  "  aiding  to  commit 
the  blow  "  would  not  be  sufficient.  The  felony  is  not  complete  until  the  death,  but, 
upon  its  completion,  there  is  a  relation  back  to  the  time  of  the  stroke ;  and  no  wrong 
to  the  prisoner  is  occasioned  by  that  doctrine.  Hey  don's  Case,  East's  Pleas  of  the 
Crown,  and  Starkie,  all  recommend  that  the  aiding  and  abetting  should  be  laid 
generally. 

Maule,  J. — ^You  only  say  here  that  they  were  present,  aiding  and  abetting  to 
commit  the  felony ;  you  don't  say  that  they  were  present  at  the  commission  of  the 
felony. 

BlUs. — If  we  had,  then  we  should  have  fallen  within  Hey  don*  s  case. 

Mauls,  J.— You  have  omitted  saying  that  the  prisoners  were  present,  aiding  and 
abetting  the  stroke ;  you  in  effect  say  that  they  were  present  at  the  felony,  but  not  at 
the  stroke. 

Bliss. — In  R,  V.  Hargrave,  Mr.  Justice  Patteson  held  it  to  be  sufficient  to  charge  an 
tiding  in  the  commission  of  the  felony  "  then  and  there ;"  and  the  only  difference  is, 
that  in  the  present  case  we  say,  "  on  the  day  and  year  aforesaid ;"  and  that,  according 
to  the  authorities  cited,  ought  to  be  referred  to  the  stroke.  The  general  form  pointed 
out  in  the  passage  already  cited  from  East's  Pleas  of  the  Crown  is,  "  that  the  defendant 
was  present,  aiding  and  abetting  at  the  felony  and  murder  as  aforesaid." 

Maulb,  J. — **  At"  is  only  an  adverb  of  locality. 

Bliss. — It  must  be  taken  to  embody  the  previous  allegations  of  both  time  and  place. 
Upon  the  other  question,  as  to  the  means  of  death,  there  is  a  verdict  of  guilty  upon  all 
the  counts ;  so  that  the  judgment  may  be  given  upon  any  one. 

Lord  Dbnhan,  C.  J. — Upon  which  ? 

Bliss. — Upon  the  count  charging  the  casting  a  stone  as  the  means  of  death. 

Parke,  B. — ^That  can  only  be  so,  if  that  is  substantially  the  same  as  striking  with  a 
stick. 

Bliss. — ^That  is  immaterial ;  because  there  is  a  verdict  upon  all  the  counts  ;  and  no 
repugnance  will  appear  on  the  record.  The  third  count  is  in  this  respect  certainly 
different  from  the  other  two. 

Parke,  B. — But,  as  to  them,  if  the  means  of  death  are  inconsistent,  the  jury  cannot 
have  found  upon  both. 

Bliss. — In  Mackalley*s  case  (9  Co.  Rep.  67,  a)  it  was  held  to  be  sufficient,  "  if  the 
lubstance  of  the  matter  is  found  without  any  such  precise  regard  to  circumstance ;  and, 
tiierefore,  if  a  man  is  indicted,  that  he  with  a  dagger  gave  another  a  mortal  wound,  upon 
which  he  died,  and  in  evidence  it  is  proved  that  he  gave  the  wound  with  a  sword,  rapier, 
staff,  or  bill,  in  that  case  the  offender  ought  to  be  found  guilty,  for  the  substance  of  the 
matter  is,  that  the  party  indicted  has  given  him  a  mortal  wound,  whereof  he  died  ;  and 
die  circumstance  of  the  manner  of  the  weapon  is  not  material  in  the  case  of  indictment ;" 
and  in  the  case  of  R.  v.  Waters  (7  Car.  &  P.  250),  where  the  indictment  charged  the 
death  to  have  been  caused  by  suffocation,  by  the  prisoner  having  placed  her  hand  on 
the  mouth  of  the  deceased.  Lord  Denman  held,  tlmt  if  any  violent  means  were  used  to 
stop  respiration,  the  indictment  was  proved.  In  the  present  case,  the  striking  is 
tiie  essence  of  the  charge ;  and  it  is  immaterial  whether  the  blow  was  given  by  a  stone 
thrown,  or  a  stick  held  in  the  hand. 

The  judges,  upon  constderatian  of  the  case,  held  the  comnction  right. 
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WESTERN  CIRCUIT. 

Wiltshire  Spring  Assizes,  1845. 

Salisbury,  March  8. 

(Before  Mr.  Justice  Coleridge.) 

The  QuBBir  v.  Willis,  (a) 

Indictmtnt — Murder, 

Jn  an  indictment  for  ehild^murder,  where  the  child  is  described  leithout  a  name^  and  there  is  no  omt* 
ment  that  the  name  to  jurors  is  unJtnovm,  the  indictment  will  be  good,  if  it  sufficiently  identifies  the 
child,  and  rebuts  the  presumption  that  the  child  had  a  name. 

THE  prisoner  was  indicted  for  the  murder  of  her  male  illegitimate  child.  The 
indictment  ran  thus : — "  The  jurors  iat  our  Lady  the  Queen  upon  their  oath 

present  that  Sarah  Willis,  late  of  the  parish  of  H ,  in  the  county  of  Wilts,  single 

woman,  on  the  27th  day  of  August,  A.D.  1844,  at  the  parish  aforesaid,  &c.,  being  big 
with  a  male  child,  did  then  and  there  bring  forth  of  the  body  of  her,  the  said  Sarah 
Willis,  the  said  male  child  alive.  And  the  jurors  aforesaid  do  further  present  that  the 
said  Sarah  Willis  afterwards,  to  wit,  on  the  day  and  year  aforesaid,  with  force  and  arms, 
at,  &c.,  did  then  and  there,  &c.  make  an  assault ; "  concluding  in  the  common  form. 
The  jury  returned  a  verdict  of  *'  Not  guilty  "  as  to  the  murder,  but  found  the  prisoner 
"  Gmlty  "  of  concealing  the  birth. 

Slade,  in  arrest  of  judgment,  submitted  that  the  indictment  was  bad,  as  it  concerned 
the  charge  of  murder,  since  it  contained  no  name  of  the  child,  nor  any  averment  that 
the  name  was  to  the  jurors,  unknown,  nor  that  the  child  had  been  then  lately  bom  of 
the  prisoner.  All  the  forms  contained  one  of  these  requisities.  The  objection  now 
urged  was  taken  mReg.  v.  Biss  (2  Moo.  C.C.R.  93,  P.C.  &  P.  773).  In  that 
case  the  prisoner  was  indicted  for  the  murder  of  an  infant  male  child,  about  six  weeks 
old,  and  not  baptized,  and  it  was  objected  there  that  the  indictment  was  bad,  as  it 
neither  stated  the  name  of  the  child,  nor  that  the  name  was  unknown  to  the  jurors. 
On  a  case  reserved,  the  judges  held  that  the  objection  was  good,  and  the  judgment  was 
arrested.  In  a  more  recent  case.  Lord  Denman  decided  that  an  indictment  was 
sufficient  where  it  averred  that  the  child  was  then  lately  before  horn  of  the  body  of  A  B. 
(Reg.  V.  Hogg,  2  M.  &  Rob.  380.)  That  case  relaxed  to  a  considerable  degree  the 
rule  laid  down  in  Reg.  v.  Bias,  which  was  a  decision  by  all  the  fifteen  judges. 
But  to  support  this  indictment,  tluit  rule  must  be  still  further  relaxed ;  as  here  it  was 
perfectly  consistent  with  the  indictment  that  the  duld,  when  the  offence  was  committed, 
had  attained  a  considerable  age,  so  as  to  raise  a  presumption  that  it  had  gained  a  name. 
The  prosecutor  was  not  bound  by  any  averment  of  time  contained  in  tibe  indictment, 
and  consequently  there  was  nothing  to  shew  what  was  the  age  of  the  child.  If  the 
prisoner  should  be  again  indicted  for  this  offence,  and  the  child  should  be  then  described 
with  a  name,  she  would  then  be  unable  to  plead  to  such  indictment  auterfois  convict. 
If  the  indictment  could  not  be  supported  for  the  murder,  the  prisoner  could  not  be 
convicted  for  the  concealment.     (Reg.  v.  Hicks,  2  M.  &  Rob.  302.) 

Mereweather,  for  the  prosecution,  admitted  that  if  the  indictment  was  bad  few  the 
murder,  the  prisoner  coidd  not  be  convicted  for  the  concealment.  But  he  contended 
that  the  indictment  was  good,  and  that  Reg.  v.  Hogg  was  an  express  authority  to 
support  it ;  for  although  this  indictment  did  not  contain  the  words  "  then  lately  before 
bom  of  the  prisoner,"  it  contained  averments  which  amounted  to  the  same  thing. 
There  was  first  an  averment  that  the  child  was  bom  on  the  27th  of  August ;  and  then 
the  indictment  went  on  to  state,  that  afterwards  the  prisoner,  on  the  day  and  year 
aforesaid,  at  the  parish  aforesaid,  did  then  and  there  make  an  assault,  &c.  This  was 
tiie  same  as  if  it  had  averred  that  the  child  had  been  lately  before  bom,  because  it  laid 
the  murder  on  the  same  day  as  the  birth. 

(a)  Reported  by  E.  W.  Cox,  Esq.,  Barrister-at-law. 
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CoLXBiDBE,  J.  after  consnltiiig  with  Mr.  Justice  Batle,  OTermled  the  objectioiu 
—His  lordship  observed :  *'  My  brother  Coleridge  and  myself  entirely  agree  in  the 
dedaion  of  Lord  Denman  in  the  case  of  Reg.  v.  Hogg.  That  is,  I  think,  not  only 
in  aooordanoe  unth  the  rule  of  law  on  the  subject,  but  with  the  good  sense  of  the 
thiiig.  It  is  necessary  that  the  indictment  should  identify  the  child*  If  it  has  a  name, 
it  most  do  it  by  identifying  the  child  by  its  name.  If  it  has  no  name,  the  indictment 
mast  contain  averments  to  rebut  the  presumption  that  it  has  one,  and  must  identify 
the  child  in  some  other  way.  I  think  that  is  done  in  this  indictment.  The  child  is 
described  to  be  the  child  of  the  prisoner,  who  is  described  as  a  single  woman.  The 
diiUU  therefore,  must  be  illegitimate,  and  could  have  no  surname  until  it  had  gained 
ooe  by  reputation.  No  presumption  can  arise  that  it  had  been  baptized,  or  had  ever 
guned  a  name  by  reputation,  as  the  offence  is  laid  as  committed  on  the  day  of  the 
lirth.  The  indictment  first  avers  that  the  child  was  bom  on  the  27th  August ;  then, 
on  the  day  and  and  year  aforesaid,  that  the  prisoner  then  and  there  committed  the 
aisanlt,  &c.  The  time  last  averred  can  only  have  reference  to  the  time  first  laid,  and 
naoants  to  an  averment  that  the  murder  took  place  on  the  day  of  the  birth.  For 
these  reasons,  I  think,  the  indictment  sufficient." 

Mereweaiker,  for  the  prosecution. 

Siade,  for  the  prisoner. 
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Hampshire  Spring  Assizes,  1845. 

Winchester,  March  24. 
(Before  Mr.  Justice  Erlb.) 

Thb  Qubbn  v.  BuLL.(a) 
JMietmeni — Property. 
Tkifnperty  ^fatamngM  bankmag  be  laid  a$  the  property  of  A.  B.  (a  tnutee  qftke  bank)  and  oikert. 


th9  7  Geo.  4,  c.  64,  t.  14  ;  notwithttandmy  tke9  Geo.  4,  c.  9,  «.  8,  requiring  it  to  be  etated 
m  the  property  qftke  trueteee  in  their  proper  memm. 

rS  prisoner  was  indicted  for  embezzling.    The  money  embezzled  was  laid  to  be 
the  property  of  W.  T.  and  others. 
The  evidence  for  the  prosecution  proved,  that  tiie  prisoner  had  been  an  actuary  in 
die  Fsreham  Savings  Bank,  of  which  W.  T.  and  others  were  the  trustees.    The 
aoDey  embezzled  was  money  which  had  been  deposited  in  the  bank. 

RmwiimsM,  for  tiie  prisoner,  contended  that  the  property  was  not  correctiy  laid.  By 
fte  7  Geo.  4,  c  64,  s.  14,  it  was  enacted,  ''that  m  any  mdictment  or  information  for 
ay  felony  or  misdemeanor  wherein  it  shall  be  requisite  to  state  the  ownership  of  any 
pwyeity  whatsoever,  whether  real  or  personal,  which  shall  belong  to  or  be  in  the  pos- 
A  of  more  than  one  person,  whether  sueh  persons  be  partnere  in  trade,  joint 
ff,  parceners,  or  tenants  in  conunon,  it  shall  be  sufficient  to  name  one  of  such  per- 
axKi  to  state  such  property  to  belong  to  the  person  so  named,  and  another,  or 
others,  as  the  case  may  be ;  and  whenever,  in  any  indictment  or  information  for  any 
kknsy  or  misdemeanor,  it  shall  be  necessary  to  mention,  for  any  purpose  whatsoever, 
mj  partners.  Joint  tenants,  parceners,  or  tenants  in  common,  it  shall  be  sufficient  to  de- 
aenbe  them  in  the  manner  aforesaid ;  and  this  provision  shall  be  construed  to  extend  to 
eU  jaint^stoch  companies  and  trustees'*  The  parties  referred  to  in  this  indictment 
wcfoUi  dearly  not  come  under  any  one  of  the  above  descriptions  of  partners  in  trade, 
jekst  tenants,  parceners,  tenants  in  commsn.  They  were  not  partners,  as  by  the  pro<- 
vinons  of  the  Act  of  Parliament  regulating  savings  banks,  tiiey  were  expressly  prohibited 
from  having  any  interest  whatever  in  the  bank.  Nor  were  they  trustees,  within  the 
meaning  of  that  word  in  tins  section,  which  must  be  construed  to  mean  ordinary  trustees 

(a)  Reported  bj  B.  W.  Cox,  Bsq.,  BflRlitir«al-lBiw.   - 
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of  property.  Mr.  Jusdce  Wightman  had  decided  a  case  in  accordance  with  this  view, 
at  the  last  Spring  Assizes  at  Winchester.  There  the  property  helonged  to  the  chorch-' 
"wardens  of  a  parish,  and  was  laid  in  the  name  of  J.  T.  (the  senior  churchwarden)  and 
others.  This  was  objected  to  as  incorrect,  and  he  (Rawlinson)  contended  that  it  wis 
good  under  this  statute,  as  the  churchwardens  were  trustees  for  the  parish.  But  Mr. 
Justice  Wightman  decided  that  the  statute  applied  only  to  ordinary  trustees,  that  the 
objection  was  fatal,  and  the  prisoners  were  acquitted.  But  if  there  was  any  doubt 
under  this  statute,  that  doubt  was  removed  by  a  subsequent  statute,  passed  on  purpose 
to  regulate  savings  banks.  By  the  9  Greo.  4,  c.  9,  s.  8,  it  is  enacted,  that  "  all  moneys, 
goods,  chattels,  and  effects  whatsoever,  and  all  securities  for  money,  or  other  obliga- 
tions, instruments,  and  evidences  or  muniments,  and  all  other  effects  whatsoever,  and 
all  rights  belonging  to  or  had  by  such  institution,  shall  be  vested  in  the  trustee  or 
trustees  of  such  institution  for  the  time  being,"  &c. — '*  and  also  shall,  for  all  purposes 
of  action  or  suit,  as  well  criminal  as  civil,  in  law  or  in  equity,  in  an3rwise  touching  or 
concerning  the  same,  be  deemed  and  taken  to  be,  and  shall  in  every  such  proceeding 
(where  necessary)  be  stated  to  be  the  property  of  the  person  or  persons  appointed  to 
the  office  of  trustee  or  trustees  of  such  institution  for  the  time  being,  in  his,  her,  or 
their  proper  name  or  names,  without  further  description." 

Erlb,  J. — I  think  the  property  is  properly  described,  and  that  the  term  trusteesin 
the  7  Geo.  4  must  be  taken  to  refer  to  the  trustees  of  this  bank.  The  right  of  the 
prosecutor  to  lay  the  property  in  this  way  is  not  taken  away,  I  think,  by  the  subse- 
quent statute  of  the  9  Greo.  4,  c.  9,  s.  8. 

Rawlinson,  asked  the  learned  judge  if  he  would  reserve  the  point.  His  lordship  said 
he  was  so  perfectly  satisfied  about  it  that  he  should  not  do  so. 

The  prisoner  was  convicted. 

Holden  and  Sewell,  for  the  prosecution. 

Rawlinson,  for  the  prisoner. 


CENTRAL  CRIMINAL  COURT. 

October  Sessions^  1844. 

Friday y  October  26. 
(Before  Mr.  Justice  Mauls.) 

The  Qubsn  v.  Carruthers.  (a) 

Sending  a  threatening  letter — Evidence—Indictment — Practice, 

Where  there  i$  no  perum  in  existence  qf  the  precise  name  which  the  letter  bears  as  its  address,  it  is  a 

question  for  the  jury  whether  the  party  into  whose  hands  it  falls  was  really  the  one  for  whom  U 

was  intended. 
It  is  for  the  jury,  and  not  for  the  Court,  to  determine  whether  or  not  the  letter  is  m  threatening  one, 

within  the  Act,  and  the  judge  will  not  withdraw  it  from  their  consideration,  unless  hy  no  possikk 

construction  can  it  be  held  to  involve  a  threat. 
Where  a  party  has  pleaded,  and  not  demurred,  to  an  indictment,  an  alleged  drfect  upon  the  face  of  it 

cannot  be  taken  advantage  ofb^ore  verdict,  even  where  the  objection  is  such  that  a  verdict  would 
*it. 


THE  prisoner  was  indicted  for  sending  a  threatening  letter  to  Messrs.  Coutts  and 
Co.,  with  intent  to  extort  money.  The  indictment  charged,  that  before  and  at 
the  time  of  the  committing  of  the  felony  and  offence  hereinafter  next  mentioned, 
certain  persons,  that  is  to  say,  Angela  Georgiana  Burdett  Coutts  and  others,  were 
copartners  in  the  trade  or  business  of  bankers,  and  carried  on  the  said  trade  and  busi* 
ness  under  the  name,  style,  and  firm  of  Coutts  and  Company,  in  a  house  and  premises 
in  a  certain  street  called  the  Strand,  in  the  parish  of  St.  Mary-le-Strand,  in  the  county 
of  Middlesex^  and  within  the  jurisdiction  of  the  Central  Criminal  Court : 

(«)  Bcported  by  B.C.  RoBiNtOKy  Esq.,  Barriflter-«t-l«w. 
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That  James  Camithers,  late  of  the  same  parish,  labourer,  heretofore,  to  wit,  on  the 
28th  day  of  August,  in  the  eighth  year  of  the  reign  of  our  Sovereign  Lady  the  Queea 
Victoria,  with  force  and  arms,  at  the  parish  aforesaid,  in  the  county  aforesaid,  and 
within  the  jurisdiction  of  the  said  Court,  knowingly  and  feloniously  did  send  to  the 
said  A.  G.  B.  Coutts,  and  others,  her  copartners,  a  certain  letter  directed  to  the  said 
A.  G.  B.  Coutts  and  others,  by  the  name  and  description  of  J.  Coutts,  Esq.,  bankers. 
Strand,  demanding  money  from  the  said  A.  G.  B.  Coutts  and  others,  with  menaces, 
and  without  any  reasonable  or  probable  cause,  and  which  said  letter  is  as  follows,  that 
is  to  say  (as  infra),  against  the  form  of  the  statute,  &c. 

The  2Dd  count  recited  that  the  said  A.  G.  B.  Coutts  and  others,  being  copartners  in 
the  trade  of  bankers,  were  joint  proprietors  of,  and  did  carry  on  their  business  in,  a 
cdtain  house,  &c. 

The  3rd  count  recited,  that  said  A.  G.  B.  Coutts  did  use,  exercise,  and  carry  on 
trade  and  business  of  a  banker,  in  a  certain  house  called  and  known  as  Coutts'  banking- 
boose,  &c. 

llie  4th,  5  th,  and  6th  counts  each  recited  that  a  certain  other  partner  carried  on 
trade  and  business  as  in  the  3rd  count. 

7th  count. — That  the  prisoner  feloniously  did  send  to  A.  G.  B.  Coutts  a  letter  de- 
manding money,  with  menaces,  then  and  yet  being  one  of  the  members  of  the  co- 
partnership and  firm  aforesaid. 

8th,  9th,  and  10th  counts,  the  same  as  the  7th,  except  that  the  name  of  another 
partner  was  substituted  for  that  of  A.  G.  B.  Coutts. 
The  letter,  of  which  the  following  is  a  copy,  was  set  out  in  each  count : — 
"  Sia, — ^The  most  desperate  gang  in  the  metropolis  have  resolved  to  obtain  posses- 
aoD,  by  whatever  means,  of  a  certain  portion  of  your  property ;  it  is  composed  of 
itarving  men,  and  no  efforts  will  be  spared  in  effecting  their  firm  resolves  ;  if  any  of 
their  numbers  fail  in  the  requirement  of  sustenance  from  those  they  have  marked  out 
for  prey,  the  remainder  have  sworn  full  revenge.     Desperation  is  in  their  hearts.     Not 
from  design,  but  from  accident,  I  was  led  into  their  society — curiosity — being  desirous 
of  contemplating  human  nature  in  all  degrees  of  life,  caused  me  to  seek  initiation  into  all 
their  secrets.     I  now  rue  my  act.     I  had  previously  to  take  a  solemn  oath,  which 
nothing,  however,  will  induce  me  to  break,  that  I  would  preserve  eternal  secrecy  con- 
cerning their  names  and  places  of  abode.     Learning  their  design  upon  you,  as  one  of 
the  proscribed  number,  and  having  further  a  strong  consideration  for  you,  I  made  every 
effort  to  dissuade  them,  at  the  risk  of  personal  suspicion  and  consequent  danger,  to 
aholish  their  intentions  as  respects  yourself ;  further  than  this  I  dared  not  go,  but 
intense  suffering  closes  the  ear  of  mercy.     To  remove  that  suffering  is  the  only  way  to 
girc  access  into  its  natural  dictates  ;  they,  however,  mutually  agree  that  if  I  will  ^ve 
them  one  hundred  pounds  in  solid  gold,  they  will  relinquish  their  design  upon  you  ; 
nothing  less  will  satisfy.     I  communicate  to  you  their  demand  ;  and  personal  safety 
viD,  I  hope,  induce  compliance.     It  is  hard  that  you  should  thus  suffer,  but  I  have 
doDc  my  utmost  in  vain  to  ward  off  the  inevitable  catastrophe.     Had  this   been  an 
ordinary  conspiracy,  it  would  have  been  sufiicient  for  me  merely  to  give  you  warning, 
to  cause  yon  to  be  on  your  guard.     But  so  resolute  and  determined  are  these  men, 
that  no  vigilance  however  acute,  no  defences  however  strong,  will  shield  from  their 
hands.     Fearing  the  inevitable  results  of  their  decisions  in  this  case,  that  I  have  been 
providentially  made  aware  of,  I  have  almost  promised  compliance  with  their  demand, 
satisfied  that  could  I  but  communicate  with  you,  you  would  for  obvious  reasons  con- 
tent.    If  they  receive  the  sum  in  question,  I  am  firmly  convinced  you  will  never 
have  any  cause  of  fear  from  them;    but  if  not,  non-compliance  will  hereafter  be 
repented  of  too  late.     My  oath  prevents  me  from  detailing  their  plans,  which  also,   if 
revealed,  would  subject  me  to  the  most  imminent  danger.     I  have  already  stated  that 
I  am  in  no  way  an  accomplice ;  though  j)oor,  I  am  honest.     If  you  comply  with  my 
recommendation,  you  are  safe.     If  you  preserve  secrecy,  I  am  safe.     But  too  often  the 
innocent  suffer  for  the  guilty.     Circumstantial  evidence  is  too  much  honoured :  purity 
of  motive,  however  generous  the  deed  enacted,  uniformly  denied.     Therefore,  as  I  have 
consented,  through  the  hope  of  securing  good  and  averting  wrong,  to  be  a  mediator,  I 
require,  to  avoid  treachery,  that  inviolable  secrecy  be  preser%'ed ;  t£at  you  take  a  solemn 
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oath  that  you  w31  make  no  attempt*  throngli  younelf  or  by  othera*  direcdy  or  indi- 
rectly, to  discover  -who  I  am,  or  cause  me  in  any  way  to  be  molested.  That  on 
FHday  ni^t  next,  at  half-past  nine  o'clock,  3roa  ^nll  cause  a  little  boy  to  be  sta- 
tioned at  the  base  of  the  fire  Monument  near  Lower  Thames-street,  who  shall  hove  ia 
bis  possession  the  sum  of  one  hundred  pounds  in  solid  gold,  encased  by  boards,  so 
that  he  shall  not  be  aware  of  the  contents,  and  deliver  the  same  to  the  individual  wbD 
asks  for  a  parcel.  That  this  boy  be  alone,  and  in  no  conmiunication,  by  sign  or  word» 
with  any  other  individual  whatsoever.  That  on  Friday  morning  next  you  cause  tiie 
following  advertisement  to  appear  in  the  Times  newspaper  :— 

"  'C.  C.  desires  to  inform  T.  T.  that  his  request  has  been  fully  compUed  with.' 

"  If,  notwithstanding  this  information  and  offer,  3rou  should  foil  to  comply  y/nth.  my 
recommendation,  the  consequences  will  be  fearful.  My  oath  prevents  me  fiK>m  sayii^ 
more. 

"  Private.  Adieu,  yours,  T.  T. 

«'  J.  Coutts,  Esq.  Banker,  Strand.  (Important.)" 

Bodkin  (with  whom  was  Doane),  for  the  prosecution,  having  stated  the  case, 

Clarkson,  for  the  prisoner,  said,  that  as  it  was  impossible  for  him  to  struggle  against 
the  facts  of  the  case,  he  would  submit  to  the  Court  his  objections,  in  point  of  law,  to 
the  indictment.  Hie  letter  was  not  a  threatening  letter  within  the  Act.  For  the 
purpose  of  making  out  the  offence,  it  was  necessary  to  shew  that  there  was  a  threat  and 
deinand  of  money  from  the  writer  to  the  parties  to  whom  it  was  addressed.  By  the 
common  law  this  was  no  offence,  but  made  one  by  statute,  the  very  terms  €i  whidi 
must  be  complied  with.  The  7  &  8  Geo.  4,  c.  29,  s.  8,  that  on  whidi  this  indictment 
was  framed,  enacted  "  that  if  any  person  should  knowingly  send  or  deliver  any  letter  or 
writing,  demanding  of  any  person,  with  menaces,  and  without  any  reasonable  or 
probable  cause,  any  chattel,  money,  or  valuable  security,  &c.'*  It  would  be  deailj 
proved  here  that  J.  Coutts,  Esq.  was  a  non-existing  person,  and,  therefore,  the  ollenee 
could  not  be  brought  within  the  Act.  It  speaks  oitLperstm,  which  evidently  means  an 
existing  person.  Moreover  the  prosecutors  must  be  bound  by  the  terms  of  tbe  letter* 
and  could  not  draw  inferences  beyond  its  literal  interpretation.  The  letter,  mi  the  hce 
d  it,  was  no  more  than  a  suggestion  to  a  non-existing  being  that  the  writer  had  become 
acquainted,  either  casually  or  from  curiosity,  with  an  enterprise  which  other  parties  had 
undertaken,  and  it  went  on  to  recommend  that  certain  demands  of  these  parties,  and 
not  of  the  writer  himself,  should  be  complied  with. 

Mauls,  J.— I  do  not  quite  understand  the  course  you  are  pursuing.  You  seem  to  be 
insisting  that  the  indictment,  on  the  hce  of  it,  is  insufficient,  but  you  can  surely  only  raise 
that  question  by  moving  in  arrest  of  judgment,  or  by  writ  of  error.  It  would  bave  been 
otherwise  if  you  had  demurred,  but  here  you  have  pleaded. 

darksan. — ^I  put  this  as  something  more  than  an  objection  appearing  on  the  fiice  of 
the  record, — viz.  that  there  is  nothing  in  the  letter  which  makes  it  a  matter  for  tfie 
jury's  consideration.  In  the  case  of  R.  v.  Pickford  (4  C.  &  P.  227),  the  Court  hdd« 
that  a  letter,  charged  as  a  threatening  letter,  was  not  within  the  Act. 

Mauls,  J. — ^I  must  decline  to  entertain  this  question  now.  I  should  hesitate  to  de- 
cide it  even  on  a  motion  to  arrest  the  judgment,  and  should  probably  leave  you  to  your 
writ  of  error. 

The  case  then  proceeded,  and  the  letter  was  about  to  be  read. 

Clarkson. — I  submit  that  the  letter  cannot  be  read  in  evidence  for  the  prosecution. 
In  each  of  the  counts  it  is  set  out  as  being  addressed  to  A.  G.  B.  Coutts  and  others, 
respectively,  by  the  name  and  style  of  J.  Coutts,  Esq.  banker.  Strand.  The  letter  is, 
in  foot,  addressed  to  J.  Coutts,  £^.  banker.  Strand,  and  there  is  no  proof  of  its  being 
intended  by  the  prisoner  to  ML  into  the  hands  of  A.  G.  B.  Coutts,  or  others. 

Mauls,  J.— It  is  a  question  for  the  jury,  whether  it  was  addressed  to  them  by  tiie 
name  the  superscription  bears. 

The  case  being  closed,-— 

Clarkson  renewed  his  objection,  that  the  letter  was  not  a  threatening  one  within  tiie 
Act,  and  that  it  was  a  matter  for  the  decision  of  the  Court  rather  than  of  the  jury.  He 
cited  R.  V.  T^ler  (Mood.  Cr.  Ca.  428),  in  which  Denman,  C  J.  stated  be  had  some 
doubts  whether  tiie  question  ought  to  have  been  left  to  tiie  jury.    And  aU  tbat  tfie 
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Court  subsequently  decided  was,  that  the  objection  could  not  be  sustained  after  verdict. 
In  the  case  first  cited,  the  point  was  raised  before  verdict,  although  there  was  no  de- 
murrer. The  difficulty  in  which  the  prisoner  is  placed  is  this,  that  unless  the  matter 
11  determined  now,  it  cannot  be  rendered  available  hereafter. 

Mauls.  J. — ^That  is  no  ground  for  my  acting  contrary  to  the  law.  There  can  be 
so  possible  doubt  that  an  objection  which  is  not  taken  by  demurrer,  if  it  be  on  the 
record^  cannot  be  taken  before  verdict.  If  the  party  has  pleaded,  he  must  abide  the 
consequences.  [His  lordship  then  proceeded  to  sum  up  the  case  to  the  jury.]  In  the 
irst  place  the  prosecutor  must  make  out  to  your  satisfaction  that  this  is  a  letter  ad- 
dressed to  A.  G.  B.  Coutts  and  others,  individually  or  collectively,  by  the  name  of  J. 
Coutts,  Esq.,  banker.  Strand.  The  question  is,  is  it  in  substance  directed  to  them  ?  I 
do  not  think  it  necessary  that  the  direction  should  contain  the  actual  name  of  the 
partners  in  the  firm,  because  nothing  could  then  be  more  easy  than  to  send  a  threaten- 
ing letter  with  perfect  impunity.  Such  a  direction  might  be  used  as  would  insure  the 
paper  reaching  the  parties  for  whom  it  was  intended,  whilst  at  the  same  time  such  a 
fariation  might  be  adopted  as  would  insure  to  the  writer  an  acquittal,  on  the  ground 
of  such  a  variance  as  is  here  urged.  Evidence  has  been  given  by  the  partners  in  this 
banking-house,  that  the  firm  was  once  T.  Coutts  and  Co.,  and  that  none  but  themselves 
carry  on  such  a  business  in  the  Strand,  or  in  London,  by  such  a  style  now.  It  is  for 
you,  then,  to  say  .whether  the  parties  stated  in  the  indictment  are  not  those  for  whom 
the  letter  was  intended.  Secondly,  is  this  a  letter  demanding  money  with  menaces, 
without  any  reasonable  or  probable  cause  ?  To  ascertain  this,  you  must  of  course  look 
to  the  letter  itself,  and  to  Uie  situation  of  the  parties.  It  may  be,  that  under  certain 
drcomstances,  an  apparently  innocent  letter  may  convey  a  threat.  It  may  be,  that  no 
letter  could  be  written  which  it  might  not  be  possible  to  prove,  by  extraneous  matter, 
iBd  not  contain  a  threat.  Now,  I  can  conceive  a  case  where  such  a  letter  as  this  might 
\tt  written :  "  Sir,  I  trust  you  are  well,  and  I  shall  be  happy  to  meet  you  to-morrow." 
There,  I  should  consider  myself  called  upon  to  withdraw  such  a  letter  from  the  jury, 
because  it  would  be  absurd  to  say  that  it  involved  a  threat.  But  as  it  is  impossible  I 
cui  tell  you  that  this  letter  may  not  contcun  a  threat,  I  cannot  decide  that  it  is  not  a 
question  for  the  jury.  Two  cases  have  been  cited.  In  R.  v.  Pickford  the  jury  were  told 
tiiat  the  letter  was  not  a  threatening  one.  They  found,  therefore,  nothing  more  than 
that  it  had  been  sent  by  the  prisoner,  and  the  Court  held  that  they  ought  to  have 
decided  the  whole  question.  This  principle  is  still  further  illustrated  by  R,  v.  Tyler, 
where  a  different  course  was,  in  the  first  instance,  pursued.  The  jury  were  not  there 
told  that  the  letter  did  or  did  not  contain  threats,  but  its  interpretation  was  left  to 
tiiem.  They  came  to  a  certain  conclusion,  and  it  was  upheld  by  the  Court.  These 
two  cases,  then,  shew  what  is  the  proper  cotu-se  in  trials  of  this  kind.  Evidence  is  to 
be  given  of  the  letter  sent,  and  it  is  for  the  jury  to  say  whether  or  not  it  contains  a 
mffident  threat.  At  any  rate,  if  that  is  not  the  proper  mode  of  proceeding,  and  the 
Court  are  competent  to  decide  that  this  letter  cannot,  on  any  construction,  be  held 
to  contain  menaces,  the  objection  will  be  on  the  face  of  the  record,  and  will  be 
open  to  the  prisoner  in  arrest  of  judgment,  or  by  writ  of  error. 


▼OXm  I. 
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NORFOLK  CIRCUIT. 

Buckinghamshire  Spring  Assizes,  1845. 

Aylesbury  J  March  13. 

(Before  Mr.  Justice  Patteson.) 

The  Queen  v.  Stonnell.  (a) 

Certificate  qf  previous  conviction,  form  qf. 

A  certificate  of  a  previous  conviction  for  felony  is  not  admissible,  unless  it  sets  forth,  not  only  tkefaet 
qf  the  prisoner's  conviction,  but  also  the  judgment  qfthe  Court  thereon. 

THE  prisoner  having  been  convicted  on  the  principal  charge  in  an  indictment,  which 
further  charged  that  he  had  been  previously  convicted  of  felony  at  a  certain  Quarter 
Sessions  for  the  county,  the  certificate  of  the  clerk  of  the  peace  was  produced  in  sup- 
port of  the  latter  part  of  the  indictment,  which  simply  alleged  that  he  had  been  con- 
victed of  felony  at  that  time  and  place. 

Sanders,  for  the  prisoner,  objected  that  the  certificate  could  not  be  read  in  support 
of  that  branch  of  the  case,  as  it  was  defective  in  not  setting  forth  the  sentence  of  the 
Court  on  the  occasion  referred  to.  The  principle  of  the  Act  was  to  afford  proof  of  a 
conviction,  followed  by  a  sentence  and  punishment,  and  its  words  were  very  plain. 
The  statute  (7  &  8  Geo.  4,  c.  28,  s.  11)  says  that  "in  an  indictment  for  any  such 
felony  committed  after  a  previous  conviction  for  felony,  it  shall  be  sufficient  to  state 
that  the  offender  was,  at  a  certain  time  and  place,  convicted  of  felony,  without  otherwise 
describing  the  previous  felony ;  and  a  certificate  containing  the  substance  and  effect  only 
(omitting  the  formal  part)  of  the  indictment  and  conviction  for  the  previous  felony,  pur- 
porting to  be  signed,  &c.,  shall  be  sufficient  evidence  of  the  previous  conviction."  These 
words  require  something  more  in  the  certificate  than  in  the  indictment,  for  the  sub- 
stance and  effect  of  the  previous  conviction  ought  to  be  contained  in  the  former,  and 
that  can  only  be  complied  with  by  setting  for&  the  sentence  and  punishment  which 
followed  upon  the  conviction.  That  view  of  the  Act  had  been  taken  by  Cresswell,  J., 
in  the  case  of  Reg,  ▼.  Ackroyd  (1  C.  &  K.  158),  when  a  certificate  in  the  same  form  as 
that  now  produced  was  rejected. 

Power,  contrk,  relied  on  Burgess  v.  Bometefeur  (8  Scott,  N.  R.  294),  where  the 
Court  of  Common  Pleas  had,  in  some  measure,  thrown  doubt  upon  that  decision.  If 
it  was  enough  to  state  the  simple  fiEu:t  of  the  conviction  in  the  indictment,  it  might 
well  be  so  in  the  certificate. 

Pattbson,  J. — It  certainly  appeared  to  me  on  former  occasions  to-day,  that  the 
certificates  which  have  been  produced  have  deviated  from  the  usual  form,  in  omitting 
all  mention  of  the  sentence.  Now  that  the  objection  has  been  expressly  raised  in  diis 
case,  it  seems  that  my  brother  Cresswell  has  given  an  opinion  that  such  certificates  do 
not  comply  with  the  Act,  and  I  am  inclined  to  agree  with  that  learned  judge's  ruling, 
for  it  is  evident  to  me  that  the  Act  required  more  particularity  in  the  certificate  than 
in  the  indictment.  There  it  is  expressly  stated  to  be  sufficient  to  allege  that  the 
offender  was  previously  convicted  of  felony  at  a  certain  time  and  place :  but  the  cer- 
tificate, which  is  made  the  proof  of  that  fact,  is  required  to  contain  the  substance  and 
effect  only  of  the  indictment  and  conviction  for  the  previous  felony.  The  question, 
therefore,  is,  what  is  required  by  the  words  "substance  and  effect?"  Now,  they 
must  mean  not  only  the  fact  of  the  conviction  by  the  jury,  but  also  the  sentence  of  the 
Court,  for  till  judgment  there  is  no  perfect  conviction.  There  must  be  the  finding  of 
the  Court  as  well  as  that  of  the  jury,  and  that  is  what  is  meant  by  the  "  substance  and 
effect  of  the  conviction."  The  case  of  Reg.  v.  Ackroyd  is  very  short  and  clear ;  and  I 
see  that  the  ruling  is  put  on  the  ground,  that  as  the  judgment  might  be  arrested,  there 
might  be  a  conviction  by  a  jury,  and  yet,  in  such  a  case,  no  effect  could  have  followed 
on  it.     That  case  is  quite  in  point,  and  is  followed  by  one  immediately  after  in  the 

(a)  Rq»orted  by  J.  B.  Dabxnt,  Esq.,  Barrister-at-law. 
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same  Tolumef  where  it  was  objected,  in  consequence  of  that  decision,  that  an  indict- 
ment, simply  charging  that  the  prisoner  had  been  duly  convicted  of  a  previous  felony, 
was  insufficient,  as  it  ought  to  have  gone  on  to  set  forth  the  sentence  of  the  Court. 
But  there  the  same  learned  judge  takes  the  distinction  already  adverted  to  as  existing' 
in  the  terms  of  the  Act  between  an  indictment  and  a  certificate,  and  overruled  the 
objection  which  had  assiumed  the  shape  of  a  motion  in  arrest  of  judgment.  These 
cases  are  to  my  mind  quite  conclusive,  and  I  shall  act  on  them  now ;  for,  though  it 
has  been  urged  that  Reg.  v.  Ackroyd  was  questioned  in  Burgess  v.  Bomiefeur,  yet,  as 
I  have  not  that  case  before  me  in  extenso,  I  cannot  say  to  what  extent  it  may  militate 
against  it.  I  think,  therefore,  that  this  certificate  is  not  such  a  certificate  as  was  con- 
templated by  the  Act,  and  I  cannot  receive  it ;  but  the  defect  may  be  altered  in  future 
cases  by  the  clerk  of  the  peace,  by  simply  inserting  the  sentence  of  the  Court. 


WESTERN    CIRCUIT. 

Hants  Lent  Assizes^  1845. 

(Before  Mr.  Justice  Erlb.) 

Thb  Quben  v.  Christancb  and  CHARDET.(a) 

Evidence  qf  the  deposition  qf  a  prisoner  being  a  marksman, 

Semble^  that  an  indictment  for  stealing  so  many  pounds  qf  copper  will  not  be  supported  by  proof  that 

copper  nails  were  stolen, 

IN  this  case,  after  the  prisoners  (Dutchmen)  had  been  asked,  through  an  interpreter, 
if  they  would  be  tried  by  a  jury  de  medietate,  but  had  declined,  and  an  interpreter 
had  been  duly  sworn, 

Sewell,  for  the  prosecution,  in  the  course  of  the  evidence  proposed  to  put  in  a  state- 
ment made  by  one  of  the  prisoners  before  the  magistrate.  It  was  signed  by  the  magis- 
trate, but  only  had  the  mark  of  the  prisoner.  A  person  present  at  the  examination 
deposed,  that  the  clerk  took  the  statement  down  in  writing,  and  that  afterwards  the 
prisoner  put  his  mark  to  it. 

Rawlinson  objected  that  a  paper  could  not  be  identified  by  a  mark. 

Proof  was  then  given  of  the  signature  of  the  magistrate ;  but 

Rawlinson  still  objected  that  this  was  insufficient,  for  the  identity  of  the  statement 
produced  was  not  proved. 

It  was  then  proved  that  the  statement  was  in  the  handwriting  of  the  clerk  of  the 
peace,  who  was  since  dead ;  and  that,  when  finished,  it  was  handed  over  to  the  pri- 
soner, and  that  he  put  his  mark  upon  it ;  but  the  witness  would  not  swear  to  the 
mark. 

Rawlinson  still  objected  that  the  proof  was  insufficient. 

£&LB,  J.,  then  called  the  interpreter  who  had  been  present  at  the  examination,  and 
had  translated  to  the  prisoner  all  that  took  place.  The  interpreter,  after  reading  the 
examination  over,  stated,  in  answer  to  questions  put  by  his  lordship,  that  he  heard  the 
prisoner  make  a  statement  in  Dutch,  that  he  translated  it,  and  saw  the  clerk  write  the 
translation  down,  and,  to  the  best  of  his  belief,  the  words  in  the  statement  produced 
were  the  English  words.  His  lordship  then  read  the  following  passage  from  Russell 
on  Crimes,  vol.  ii.  885  : — "  In  Smith's  case  (2  Lew.  139),  a  writing,  purporting  to  be 
the  examination  of  a  prisoner,  and  to  bear  his  mark,  was  tendered  in  evidence,  and  the 
magistrate's  signature  proved  by  a  bystander,  who  stated  that  the  derk  was  writing 
when  the  prisoner  was  examined,  and  when  the  examination  was  finished  he  repeated 
to  the  prisoner,  apparently  from  the  paper,  what  the  prisoner  had  said  ;  the  prisoner 
then  put  his  mark  to  the  paper ;  but  whether  the  prisoner's  statement  was  taken  down 
correctly,  or  at  all,  he  had  no  means  of  judging.  Res  v.  C^pe// was  cited,  but  Parke, 
B.,  was  disposed  to  admit  the  examination,  as  he  thought  Uiere  was  sufficient  primd 

(a)  Reported  by  S.  W.  Cox,  Esq.,  Barrister-at-lsw. 
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foide  evidence  that  the  prisoner's  examination  was  taken  down  in  £Act  as  the  ]«v 
requires,  and  if  so,  it  most  be  presumed  to  have  been  taken  down  correctly,  and 
read  over  correctly,  until  the  contrary  was  proved."  His  lordship  then  admitted  te 
deposition. 

EttwlinsoH,  at  the  end  of  the  case  for  the  prosecution,  objected  that  the  indictment 
was  bad.  for  it  charged  the  prisoner  with  stealing  ten  pounds  of  copper,  and  it  appeared 
that  the  articles  were  copper  nails,  and  they  should  have  been  so  described,  citing 
Archbold,  48. 

EaLB,  J.,  was  inclined  to  hold  the  objection  good,  but  suggested  that,  as  they  were 
foreigners,  and  there  seemed  little  evidence  against  them,  it  would  be  more  satisfactory 
that  the  case  should  go  to  the  jury,  reserving  the  full  benefit  of  the  objection,  if  it 
should  become  necessary. 

Rawlinson,  on  the  part  of  the  defendants,  assented  to  this,  and  the  prisoners  were 
found  Not  Guilty. 


WESTERN  CIRCUIT. 

Wiltshire  Spring  Assizes,  1846. 

Salisbury y  March  10. 

(Before  Mr.  Justice  Coleridge.) 

The  Queen  v.  Andrews  and  Others,  (a) 

Night  Poaching  Act — Evidence. 

A  constructive  arming  it  sufficient  under  9  Geo.  4,  e.  69,  «.  9,  and  therrfore  if  any  one  qf  the pmif 
is  proved  to  be  armed,  that  will  be  sufficient  evidence  that  they  were  all  armed. 

THE  prisoners  were  indicted  under  the  9  Geo.  4,  c.  69,  s.  1.  The  indictment  was  as 
follows  : — "  J.  A.  (then  naming  the  other  prisoners),  late  of  the  parish  of  FoffoMtt^ 
otherwise  called  Fo/ant,  otherwise  called  Fovant,  in  the  county,  &c.,  together  with  divers 
other  persons  to  the  jurors  unknown,  being  to  the  number  of  three  or  more  together^ 
on  the  25th  of  February,  A.D.  1845,  at  the  parish  aforesaid,  about  the  hour  of  three  in 
the  night,  being  respectively  armed  with  guns  and  other  offensive  weapons,  did  then  and 
there  together,  by  night  as  aforesaid,  unlawfully  enter  into  certain  land  called  Foffanis, 
otherwise  called  Fofant,  otherwise  called  Fovants"  &c.  continuing  the  indictment  to  the 
dose  in  the  usual  form. 

It  was  proved,  on  the  part  of  the  prosecution,  that  two  only  of  the  men  were  armed 
with  guns,  the  rest  having  sticks  only.  The  close  was  proved  to  be  called  Fovant»  and 
that  it  was  known  by  no  other  name. 

For  the  prisoners,  it  was  contended,  that  all  of  them  but  the  two  armed  with  gons 
must  be  acquitted,  and  the  case  of  Reg.  v.  Davis  (8  C.  &  P.  759)  was  cited,  which,  it 
was  s^d,  was  an  express  decision  by  Mr.  Justice  Patteson  on  this  point.  There  it  was 
held  that  a  constructive  arming  was  not  sufficient :  and  as  two  of  the  prisoners  were 
averred  in  that  indictment  to  be  armed,  and  it  was  proved  tbey  were  not,  Mr.  Justice 
Patteson  directed  the  jury  to  acquit  them,  llien  all  the  prisoners  were  alleged  to  be 
armed  with  guns  and  other  offensive  weapons.  The  prosecution  need  not  have  averred 
this  so  widely,  but  should  have  specified  such  as  were  armed,  which  would  have  beea 
sufficient  under  the  statute.  But  having  thought  proper  to  allege  that  they  were 
respectively  armed,  &c.,  he  was  bound  to  have  proved  them  so. 

Secondly,  the  indictment  was  uncertain  as  to  the  parish  and  as  to  the  wood,  since 
they  were  both  described  under  three  several  names. 

Coleridos,  J.,  said  he  should  direct  the  jury  in  opposition  to  the  case  of  Reg.  v. 
Davis,  from  which  (with  several  of  the  other  judges)  he  dissented.  At  the  same  time, 
if  necessary,  out  of  respect  to  Mr.  Justice  Patteson's  opinion,  he  would  reserve  the 

(a)  Reported  by  £.  W.  Cox,  Esq.,  Banister-at-law. 
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pcnnt  for  the  consideration  of  the  fifteen  judges.    He  did  not  consider  there  was  any 
ttiing  in  the  other  objection,  as  all  the  names  were  idem  sonans. 

The  prisoners  were  convicted. 

Mereweather,  for  the  prosecution. 

Hodges  and  Edwards,  for  the  prisoners. 


WESTERN  CIRCUIT. 

Wiltshire  Sprinq  Assizes,  1845. 

Tuesday,  March  11. 

(Before  Mr.  Justice  Eblb.) 
Thb  Queen  v.  Hicks. (a) 

Siai.  7  4*  8  Geo.  4,  e.  29. -^ItuUdmeni. 

Hiino  obfeciioH  to  am  vadietment  wader  tke7  ^S  Geo,  4,  c.  29,  «.  58,  thai  the  mdieimeiti  dUwyw 
that  ihepriioner  received  the  money,  ^e.,  not  then  kaving  cemeed  the  qfender  to  be  apprehended  i 
udpuare, 

THE  prisoner  was  indicted  under  the  7  &  8  €ko.  4,  c.  29»  s.  58,  which  enacts,  that 
every  person  who  shall  corruptingly  take  any  money  or  reward,  directly  or  indi- 
rectly, under  pretence  or  upon  account  of  helping  any  person  to  any  chattel,  money^ 
viluable  security,  or  other  property  whatsoerer,  which  shall  by  any  felony  or  misde- 
meanor have  been  stolen,  taken,  obtained,  or  converted  as  aforesaid,  shall  i^udess  he 
ttmse  the  offender  to  be  apprehended  and  brought  to  trial  for  the  same)  be  guilty  of 
felony,  &c. 

The  indictment  charged  the  offence  as  follows  : — "  Feloniously  did  receive  of  A.  B. 
certain  money  and  reward,  to  wit,  the  sum  of  two  shillings  and  sixpence,  upon  account 
then  and  there  of  helping  the  said  A.  B.  to  certain  goods,  &c.,  lately  before  feloniously 
itolen,  &c. ;  the  said  (prisoner)  not  then  having  caused  the  offenders  by  whom,  &c.  to 
be  apprehended." 

Bali,  for  the  prisoner,  objected  that  the  indictment  was  insufficient.  The  statute 
^ledfied  no  time  when  the  party  taking  the  money  was  bound  to  cause  the  offender  to 
be  apprehended.  At  any  rate,  he  must  be  allowed  a  reasonable  time  to  do  this  before 
tbe  provisions  of  this  very  penal  statute  would  operate  against  him.  But,  as  this 
indictment  was  framed,  a  party  convicted  upon  it  would  have  rendered  himself  liable  to 
an  the  penalties  of  the  statute,  because  he  had  not  apprehended  the  felon  at  the  very 
moment  when  he  took  the  money,  an  injustice  which  the  statute  never  contemplated. 
Hie  words  of  the  indictment  are,  that  the  prisoner  received  the  money  upon  account, 
&c.,  not  then  having  caused  the  offender  to  be  apprehended. 

Eels,  J. — I  do  not  think  the  objection  can  be  supported. 

The  prisoner  was  convicted,  and  sentenced  to  six  months'  imprisonment* 

(a)  Reported  by  E.  W,  Cox,  Esq.,  BaRUter-at-law. 
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CENTRAL  CRIMINAL  COURT. 

January  Session,  1845. 

(Before  Mr.  Justice  Pattbson  and  Mr.  Jastice  Erlb.) 

The  Qus£n  v.  Kbnrick.  (a) 

Bankrupt,  indictment  of,  under  b  8f  6  Vict,  e,  122,  /or  not  surrendering — Indictment — Praetiee. 

Indictment  qfa  bankrupt  under  b  Sf  6  Vict,  c,  122, «.  Z2,/ornot  turrendering  for  tkepurpoee  qfkit 

examination,  after  notice  thereof  in  vfriting,  to  be  eerved  a*  therein  preecribed,  mmtt  contain  an 

averment  that  euch  notice  had  been  served  tqton  the  prisoner. 
Whether  such  service  must  be  at  his  place  of  abode;  quaere  t 
Semble,  that  if  a  bankrupt  has  once  surrendered,  any  subsequent  omission  to  attend  an  adjourned 

meeting  is  not  within  the  Act, 
Where  there  is  a  palpable  dtfect  on  the  face  qfthe  indictment,  the  Court  wiU  direct  an  acquittal,  jf 

counsel  for  the  prosecution  do  not  object, 

THE  prisoner  was  indicted  under  the  32nd  sec.  of  the  5  &  6  Vict.  c.  122,  for  not 
surrendering  under  a  fiat  of  bankruptcy  which  had  issued  against  him.  That 
section  enacts,  "  That  if  any  person  adjudged  bankrupt  after  the  commencement  of 
this  Act,  shall  not  upon  the  day  limited  for  tiie  surrender  of  such  bankrupt,  and  before 
three  of  the  clock  of  such  day,  or  at  the  hour  and  upon  the  day  allowed  him  for  finish- 
ing his  examination,  after  notice  thereof  in  writing,  to  be  left  at  the  usual  or  last-known 
pkce  of  abode  or  business  of  such  person,  or  personal  notice,  in  case  such  person  be 
then  in  prison,  and  notice  given  in  the  London  Gazette  of  the  issuing  of  the  fiat  and  of 
the  sittings  of  the  Court  authorized  to  act  in  the  prosecution  of  the  fiat  against  him, 
aurrender  himself  to  such  court,  and  sign  or  subscribe  such  surrender,  and  submit  t» 
be  examined  before  such  Court  from  time  to  time  on  oath,  &c."  The  indictment 
charged.  That  before  the  committing  the  offence  hereinafter  next  mentioned,  to  wit; 
on  16th  June,  6  Vict.,  T.  Kenrick,  horse-dealer  and  livery-stable-keeper,  being  a  trader 
within  the  meaning  of  the  laws  relating  to  bankrupts,  was  indebted  to  Jolm  Forster 
in  a  certain  sum  of  money  exceeding  the  sum  of  50/.,  to  wit,  52/.  10s.,  being  the 
amount  of  a  certain  bill  of  exchange,  dated  London,  May  27,  1843,  drawn  by  one 
Samuel  Lazarus  Lawrence,  upon  and  accepted  by  the  sud  T.  Kenrick,  payable  to  the 
order  of  said  S.  L.  Lawrence,  fourteen  days  after  the  date  thereof,  and  by  the  said 
S.  L.  Lawrence  indorsed  to  the  said  John  Forster,  which  said  bill  was  not  paid  when  satid 
biU  became  due ;  and  afterwards,  to  wit,  on  the  4th  July,  7th  Victoria,  still  remained 
xmpaid  and  owing  to  the  said  John  Forster,  and  that  the  said  T.  Kenrick,  so  being 
such  trader  and  indebted  as  aforesaid,  afterwards,  on  the  day  last  aforesaid,  did  commit 
«n  act  of  bankruptcy :  that  is  to  say,  by  wilfully  refusing  and  omitting  to  attend  befora 
the  Court  of  Bankruptcy,  in  the  dty  of  London,  on  30di  June  in  the  year  last  afore- 
jaid,  for  the  purpose  of  enabling  the  said  Court  to  ascertain,  in  manner  and  form  pre- 
scribed by  the  statutes  in  that  case  provided,  whether  or  not  he,  the  said  T.  Kenrick, 
admitted  the  said  debt  and  demand  of  the  said  John  Forster,  although  he,  the  said 
Thomas  Kenrick,  was  duly  summoned  by  Robert  George  Cecil  Fane,  Esq.,  one  of  the 
commissioners  of  the  said  Court,  on  said  16tfa  June,  to  appear  at  said  Court  of  Bank- 
ruptcy, on  said  30th  June,  for  the  purpose  aforesaid.  That  afterwards  and  within  the 
space  of  two  months  next  after  filing  in  the  said  Court  of  an  affidavit  of  the  truth  of 
^  said  debt  and  particulars  relating  thereto,  to  wit,  on  the  3rd  July,  a  fiat  in  bank- 
ruptcy was  in  due  form  of  law  granted  and  issued  against  the  said  Thomas  Kenrick, 
and  the  said  fiat  was  duly  transmitted  to  the  said  Court  of  Bankruptcy,  and  after- 
wards, on  the  4th  of  July,  the  said  Court  did  adjudicate  upon  the  said  fiat,  and  said  T. 
Kenrick,  by  said  Court,  and  in  pursuance  of  said  fiat,  in  due  form  of  law,  adjudged 
and  dedaied  to  be  and  then  was  a  bankrupt,  within  the  meaning  of  the  several  statutes 
in  that  case  provided,  or  one  of  them,  of  all  which  notice  in  writing,  together  wiUi 

(a)  Beported  bj  B.  C.  Bobiksok,  Esq.,  Burister-at-law. 
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duplicate  of  such  adjudication,  on  4th  July  ^was  served  on  said  T.  Kenrick,  by' 
delivering  same  to  said  T.  Kenrick  personally.  That  afterwards,  on  said  4th  July, 
the  said  T.  Kenrick  did  personally  surrender  himself  under  said  fiat  to  said  Court  of 
Bankruptcy,  and  notice  was,  by  consent  of  said  Thomas  Kenrick,  given  in  the  London 
Gazette  of  the  issuing  of  said  fiat,  and  that  commissioners  of  said  Court  had  appointed 
two  public  sittings  of  said  Court,  to  be  respectively  holden  on  11th  July  and  on  9th 
August  in  the  year  last  aforesaid,  at  the  said  Court  of  Bankruptcy,  to  surrender  and 
onform  to  the  said  fiat.  That  said  T.  Kenrick  having  been  duly  summoned  in  that 
behalf  on  11th  July  then  next  at  the  said  Court  and  on  said  9th  August  respec- 
tkely,  did  duly  appear  at  the  said  Court,  and  did  duly  surrender  himself  to  be  examined 
at  said  sittings  respectively  held  under  and  in  pursuance  of  said  fiat  before  J.  S.  M. 
F)nblanque,  Esq.,  then  being  one  of  the  commissioners  of  said  Court  of  Bankruptcy, 
aid  having  lawful  power  and  authority  to  hold  and  preside  at  the  said  sittings.  That 
OB  9th  August  the  further  examination  of  said  T.  Kenrick  under  said  fiat  was,  by  order 
a  said  J.  S.  M.  Fonblanque,  Esq.,  the  commissioner  presiding  at  said  meeting  afore* 
add,  duly  adjourned  to  14th  September,  to  be  further  proceeded  with  at  said  adjourned 
meeting,  of  which  said  adjournment  he,  said  T.  Kenrick,  on  said  9th  August,  had 
personal  notice,  and  said  adjournment  was  duly  indorsed  by  said  J.  S.  M.  Fonblanque> 
Esq.,  on  summons,  by  which  said  T.  Kenrick  had  been  summoned  to  surrender  and 
onfbrm  under  said  fiat  as  aforesaid.  That  on  said  14th  September  said  adjourned 
neeting  was  duly  held  under  said  fiat,  and  said  Thomas  Kenrick  duly  appeared  at  said 
adjourned  meeting  at  said  Court,  and  was  then  examined  in  pursuance  of  said  fiat. 
That  at  said  adjourned  meeting  as  aforesaid  on  14th  September  at  said  Court  of 
bankruptcy,  in  presence  and  hearing  of  said  T.  Kenrick,  he,  the  said  T.  Kenrick,  was, 
ly  said  J.  S.  M.  Fonblanque,  Esq..  being  such  commissioner  as  aforesaid,  allowed  fiir- 
ha  time  for  finishing  his  said  examination  under  said  fiat,  and  thereupon  said  J.  S.  M. 
?onbkmque,  Esq.,  in  presence. and  hearing  of  said  T.  Kenrick  at  the  meeting  last  afore-^ 
■id,  appointed  8th  December  then  next  at  the  hour  of  one  o'clock  in  forenoon  of 
lie  said  day  as  the  said  day  and  hour  which  the  said  Court  allowed  said  T.  Kenrick' 
br  finishing  his  said  examination,  and  said  last-mentioned  meeting  was  thereupon,  in' 
tie  presence  and  hearing  of  said  T.  Kenrick,  adjourned  to  said  8th  December  at  the 
bur  of  one  of  same  day,  to  be  holden  for  said  Court,  of  which  limitation,  appointment, 
aid  adjournment,  he,  said  T.  Kenrick,  on  said  14th  September,  at  this  Court  afore* 
ttd,  had  personal  notice.  That  said  T.  Kenrick  being  such  bankrupt  as  aforesaid, 
■d  well  loiowing  the  premises,  on  said  8th  December,  knowingly,  wilfully,  unlawfully, 
aid  feloniously  did  not,  at  the  hour  nor  upon  the  day  allowed  him  for  finishing  his 
Bid  examination  under  the  said  fiat  as  aforesaid,  to  wit,  on  said  8th  December,  at  the 
Max  of  one  o'clock,  surrender  himself  to  be  examined  before  said  Court,  but  on  the' 
OQitrary  thereof,  unlawfully,  wilfully,  knowingly,  and  feloniously  did  wholly  neglect 
ant  refuse  to  attend  said  Court,  at  time  limited  by  said  Court  for  finishing  his  said 
exanination  under  said  fiat. 

^d  Count. — That  afterwards,  and  before  the  committing  the  offence  hereinafter 
mcttioned,  to  wit,  on  16th  June,  the  said  T.  Kenrick,  so  being  a  trader  within  the 
mealing  of  the  laws  relating  to  bankrupts,  was  indebted  to  John  Forster  in  a  certain 
anmof  money  exceeding  50/.,  to  wit,  52/.  10s.,  for  price  and  value  in  first  count  men- 
tiond.  That  on  Srd  July  a  fiat  of  bankruptcy  was  in  due  form  of  law  granted  and 
isaod  against  said  T.  Kenrick,  and  said  fiat  was  duly  transmitted  to  Court  of  Bank- 
raptor*  and  on  4th  July  Court  did  adjudicate  upon  said  fiat,  and  said  Thomas 
Kenick  was  by  said  Court,  under  and  in  pursuance  of  said  fiat,  in  due  form  of  law, 
adjnqed  and  declared  to  be  and  then  was  a  bankrupt,  of  all  which,  notice  in  writing, 
togeter  with  a  duplicate  of  said  adjudication,  was  afterwards  on  said  4th  July  served 
on  aEd  T.  Kenrick,  and  notice  was  also,  and  with  consent  aforesaid  of  T.  Kenrick, 
givenin  the  London  Gazette  of  the  issuing  of  said  fiat  and  meetings  of  said  Court 
nnda  same.  And  said  Court  afterwards,  on  11th  July,  9th  August,  and  14tli- 
Septenber,  did  duly  hold  meetings  under  and  in  pursuance  of  said  fiat,  at  which  several 
meetigs  said  T.  Kenrick  attended  in  his  proper  person  before  said  Court,  in  pursuance- 
of  a  iimmons  duly  issued  to  him  in  that  behalf,  and  was  examined  by  said  Court  on 
each  of  those  days,  under  and  in  pursuance  of  said  fiat.     That  on  14th  September 
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laid  Conrt  did  fix  and  appoint  8th  December  at  the  hour  of  one  in  the  aftemoon  a 
said  day  as  the  day  which  the  said  Court  allowed  said  T.  Kenriek  for  finishing  his  tak 
examination  under  said  fiat,  and  said  examination  was  thereupon  adjourned,  &c«9  a»  k 
font  count . 

3rd  Count. — That  afterwards,  on  4th  July,  and  after  commencement  of  a  oertan 
Act  of  Parliament,  intituled  "  An  Act  for  the  Amendment  of  the  Law  of  Bankruptcy/ 
a  fiat  in  bankruptcy  was  duly  granted  and  issued  against  said  T.  Kenriek,  and  said  T 
Kenriek  afterwards,  on  day  aforesaid,  was  in  due  form  of  law  adjudged  a  bankrupt 
That  a  certain  day,  that  is  to  say,  9th  August,  was  limited  for  surrender  of  said  % 
Kenriek  under  said  adjudication  of  bankruptcy  so  made  as  aforesaid,  and  notice  a 
writing  was  in  due  form  of  law  given  to  said  T.  Keurick,  of  the  said  fiat  having  beea 
iaaued  against  him,  said  T.  Kenriek,  and  of  said  adjudication  and  oi  the  sittings  of  til 
Court  authorized  to  act  in  the  prosecution  of  said  fiat,  and  notice  was  given  in  tk 
London  Gazette,  to  the  tenor  and  effect  last  aforesaid.  That  on  said  9th  Augmh 
said  T.  Kenriek  did  duly  surrender  himself  to  said  Court,  and  that  on  14th  Septen* 
ber  a  certain  hour  and  day  was  allowed  to  said  T.  Kenriek  for  finishing  his  said  exami- 
nation under  said  fiat  by  J.  S.  M.  Fonblanque,  Esq.,  that  is  to  say,  one  o'clock  on  8ii 
December.  That  said  T.  Kenriek  having  had  personal  notice  of  said  hour  aid 
day  limited  by  said  Court,  wilfully,  unlawfully,  and  feloniously,  on  said  8th  day  4 
Deioember,  did  omit  to  appear  and  surrender  himself  to  said  Court  of  Bankruptcy. 

4th  Count. — ^That  he,  on  said  8th  December,  did  wilfully  neglect  to  appear 
and  wilfully,  unlawfully,  and  feloniously  neglected  and  omitted  to  appear  before  sail 
Court. 

The  prisoner  pleaded  not  guilty. 

BotUan  (with  whom  was  Doane),  for  the  prosecution,  having  stated  the  case, 

BaUantine,  for  the  prisoner,  objected  to  the  indictment,  that  it  contained  no  aver 
ment  that  notice  in  writing  had  been  served  at  the  place  of  abode  of  the  prisoner,  am 
this  the  Act  rendered  absolutely  necessary.  It  might  moreover  be  further  questionable 
whether  a  bankrupt  who  had  once  surrendered  could  be  brought  within  the  Act,  h* 
default  of  appearance  at  any  subsequent  meeting. 

EaLB,  J. — I  certainly  take  this  view  of  the  case.  Either  at  the  day  for  the  firi 
examination  or  at  the  last,  he  is  bound  to  surrender,  but  if  he  has  surrendered  at  anf 
time,  he  has  complied  with  the  terms  of  the  Act  of  Parliament. 

Pattxson,  J. — ^It  is  not,  however,  necessary  to  decide  this  question,  for  we  a£ 
clearly  of  opinion  that  a  notice  in  writing  is  necessary,  and  that,  in  consequence,  tb 
declaration  must  contain  an  averment  to  that  effect.  In  strictness  this  is  not  tiB 
paroper  time  for  taking  an  objection  of  this  kind ;  but  if  Mr.  Bodkin  does  not  interfiMb 
we  think  there  can  be  no  obstacle  to  our  directing  an  acquittal.  Such  a  proceedlf 
has  been  usual  where  the  indictment  is  palpably  bad  upon  the  face  of  it. 

Bodkin  acquiesced,  and  the  prisoner  was  acquitted. 
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Jakuaby  Ssssioms,  1845. 

(Before  Mr.  Justice  Pattbson  and  Mr.  Justice  Erlx.) 

Thb  Qubbn  v.  Bissbtt.  (a) 

Farmer  eomnetion — huUeimemt — Varianet. 

Ji  9etHnj/  <mi  ajmrmer  ccmrieiion  m  an  mdietmeni  for  uttering  counterfeit  eoin,  a  veariemee  %  At 
flMMe  if  erne  qfthe  megietratet  before  whom  thepremoue  tried  woe  had,  hddfUat, 

rVlHE  prisoner  was  indicted  for  uttering  counterfeit  coin,  and  a  previous  convictio  wia 

,1       alleged,  which  made  the  present  offence  a  felony.     In  the  caption  of  the  frmer 

indictment,  as  set  out  on  the  record,  the  name  of  one  of  the  magistrates  before  ' ' 

(«)  Reported  by  B.C.  Robiksom,  Esq.,  Batrister-ak-law. 
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the  previous  trial  was  bad  was  spelt  Dalivon,  whilst  in  the  conviction  produced  in 
Court  it  appeared  to  be  Dalison. 

Payne,  for  the  prisoner,  submitted,  that  on  this  variance  the  prisoner  was  entitled  to 
an  acquittal.  He  cited  a  case  before  Mr.  Baron  Maule,  in  which  a  like  objection  had 
prevailed,  the  name  of  Mr.  Alderman  Ansley  having  been  mis-spelt  in  the  recital  of  a 
previous  conviction. 

Bodkin  (for  the  prosecution). — I  apprehend  that  if  it  appears  by  the  statement  of  the 
caption  of  the  indictment  that  there  were  a  sufficient  number  of  persons  present  to  try 
the  cause,  this  variance  will  not  vitiate.  It  is  only  necessary  to  state  so  many  as  form 
the  Court.     The  mention  of  the  name  at  all  is  mere  surplusage. 

Payne, — How  does  that  appear  ? 

Bodkin, — ^Because  the  Court  will  take  judicial  notice  that  there  were  sufficient 
magbtrates  presiding  at  the  trial,  a  great  number  being  set  out  on  this  record.  Sup- 
posing that  four  constituted  a  quorum — that  four  were  set  out,  and  one  of  the  namei 
was  mis-spelt,  that  might  be  bad  ;  but  here  many  more  are  named  than  were  requisite. 

Payne. — That  will  depend  upon  the  commission. 

Patteson,  J. — I  think  that  the  variance  has  been  held  fatal  at  Nisi  Prius,  where,  ia 
t  commission,  one  of  the  judges'  names  was  spelt  incorrectly.  It  may  not,  perhaps, 
be  necessary  to  set  out  all  the  names,  but  if  they  are  set  out,  it  ought  to  be  done  cor« 
lectly.  It  might  be  that  the  magistrate  who  is  thus  misnamed  was  one  of  those* 
lefore  whom  the  case  was  tried. 

An  acquittal  was  accordingly  directed. 


rpi 
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January  Sessions,  1845. 

(Before  Mr.  Justice  Pattbson  and  Mr.  Justice  Erlb.) 

Thb  Qubbk  v.  MuMFORD.(a) 

Maliciously  wounding  cattle — Evidence. 

Qiify»  whether  in  an  indictment  for  malicioualy  toounding  cattle  under  the7  SfS  Geo.  4,  e.  30, 1. 16, 
it  ie  neceeeary  eince  the  1  Vtct.  c.  90,  $.  2,  to  prove  malice  againtt  the  owner  7 

1H£  prisoner  was  indicted  for  maliciously  wounding  cattle  under  the  7  &  8  Geo.  4« 
X      c.  30,  8.  16. 

At  the  conclusion  of  the  evidence,  no  proof  of  malice  against  the  owner  having  beea 
iddnced, 

Pattbson,  J.,  observed,  that  there  was  a  case  now  under  the  considerarion  of  the 
judges  as  to  how  far  the  offence  was  a  felony  at  all,  unless  it  appeared  to  have  been 
committed  from  malice  to  the  owner  of  the  animal.  The  Act  of  Parliament  which 
rendered  such  proof  unnecessary  had  been  apparently  repealed  by  the  statute  of  1  Vict, 
c.  30,  s.  2.  llie  former  statute  did  not  say  that  the  offence  should  be  complete, 
although  no  malice  were  shewn.  Should  the  prisoner  be  convicted,  it  would  be  neces* 
sary,  therefore,  to  reserve  the  point.  (6) 

The  prisoner  was  acquitted. 

(a)  Reported  by  B.  C.  Robinson,  Esq.,  fiarris-  mitted,  or  otherwise."    The  1  Vict.  c.  90,  s.  2,  after 

ter*at-law.  redtiDK  the  16th  section  of  the  foregoing  Act,  goes 

(fr)  The  7  &  8  Geo.  4,  c.  30,  s.  16,  enacts,  **That  on  to  declare,  **  That  so  much  of  the  said  Act  as 

if  any  person  shaU  nnlawfoUy  and  malidonsly  Idll,  relates  to  the  pwMshmtnt  of  persons  convicted  of  any 


,  or  wound  any  cattle,  he  shall  be  guilty  of  of  the  offences  hereinbefore  specified,  shall  be  re- 

ieloDy,  and  liable  to  be  transported,  Sec.  for  bfe,  or  pealed ;"  and  it  then  proceeds  to  award  a  different 

for  not  less  than  seren  years."    The  25th  section  punishment.    The  Act  of  Geo.  4,  therefore,  not  de* 

€f  the  same  Act  declares,  "  That  every  punishment  daring  the  offence  to  be  complete  without  proof  of 

cut  /btfeiture  by  this  Act  imposed  on  any  person  such  malice,  but  merely  that  the  punishment  mighty 

■Mlffiniinlj  committing  any  offmce,  shall  equally  nevertheless,  be  awarded ;  and  the  statute  of  YkU 

npfHj  and  be  enforced,  whether  the  offence  shall  be  repealing  so  much  of  the  former  Act  aa  relates  to 

committed  from  malice  concdved  against  the  owner  such  punishment,  it  would  seem  that  the  25th  sec* 

m  the  property  in  respect  of  which  it  shall  be  com-  tion  has  no  longer  any  operation. 
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CENTRAL  CRIMINAL  COURT. 

January  Sessions,  1845. 

(Before  the  Rbcordbr.) 

The  Queen  v,  Ashk.  (a) 

Practice. 
Where  a  Juryman  i$  suddenly  taken  ill  and  obliged  to  leave  the  court  in  the  midst  qfa  trial,  the  jury 
will  be  discharged,  a  new  jury  sworn  comprising  the  eleven  remaining  jurymen,  and  the  evidence 
gone  through  de  novo, 

DURING  the  trial  of  this  prisoner  a  juryman  was  suddenly  taken  ill,  and  obliged 
to  leave  the  court.  He  was  in  a  dying  state,  and  there  was  no  probability  tibat 
he  would  resume  his  duties. 

The  Recorder  remarked  that,  under  the  melancholy  circumstances  announced  by 
the  medical  gentleman,  it  would  be  useless  waste  of  time  longer  to  delay  the  proceed- 
ings in  the  case  under  trial.  The  only  question  was,  what  should  be  done  in  the 
matter  as  it  now  stood.  There  was,  he  believed,  no  authority  as  to  the  course  to  be 
pursued  under  similar  circumstances,  though  it  was  somewhat  singular  that  the  ordi- 
nary works  of  reference  were  silent  upon  the  point. 

Payne  referred  to  Rex  v.  Ann  Scalbert  (Leach's  Crown  Cases,  620).  This  was  an 
indicbnent  for  murder,  tried  at  the  Summer  Assizes  at  York,  in  1794,  before  Mr. 
Justice  Laurence.  During  the  trial,  one  of  the  jury  was  seized  with  a  fit,  and  was 
carried  out  of  the  court  in  an  insensible  state.  The  judge  waited  some  time,  in  the 
hope  that  the  juror  might  recover,  but  at  length  it  was  proved  on  oath  that  he  would 
be  unable  to  attend  the  trial  immediately.  Mr.  Justice  Laurence  thereupon  discharged 
the  jury,  and  ordered  a  new  jury  to  be  sworn ;  the  new  jury  being  composed  of  the 
eleven  remaining  jurors,  with  the  addition  of  another  fresh  juryman. 

Ryland  (amicus  curia)  said,  that  some  years  Ago  he  had  been  counsel  in  a  trial  at 
the  Hertford  Assizes,  before  Mr.  Justice  Littledale,  and  that  when  he  (Mr.  Ryland) 
had  concluded  the  case  for  the  prosecution,  one  of  the  jury  was  suddenly  taken  ill,  and 
became  wholly  unable  to  remain  in  the  jury-box.  A  surgeon,  after  examining  the 
juror,  on  oath  proved  that  it  would  be  impossible  for  him  to  resume  his  duties  within  a 
'reasonable  time.  On  this  evidence  Mr.  Justice  Littledale  directed  another  gentleman 
to  be  called  and  sworn,  and  the  other  remaining  eleven  jurors  were  re-swom,  and  the 
"whole  of  the  evidence  was  then  gone  through  de  novo. 

The  Recorder  observed,  that  this  was,  no  doubt,  the  proper  course  of  proceeding, 
and  it  must  be  followed  in  the  present  instance. 

Accordingly,  another  juror  was  sworn,  and  his  fellows  re-swom.  ITie  evidence  was 
recapitulated  by  the  witnesses,  and  the  trial  terminated  in  the  acquittal  of  the 
prisoner. 

(a)  Reported  by  B.  C.  Robinson,  Esq.,  Barrister-at-law. 
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CROWN  CASE  RESERVED. 

EXCHEQUER   CHAMBER. 

Saturday^  January  18,  1845. 

(Before  Lord  Dsnman,  C.J.,  Pollock,  C.B.,  Patteson,  Williams,  Coleridge, 
CoLTMAN,  Maule,  Wiohtman,  Crbsswell,  and  £rle,  JJ.,  and  Parke,  Al« 
DSRSON,  and  Rolfe,  BB.) 

^Thb  Queen  v.  William  Howkll,  Walter  Howell,  and  C.  SHiPLEY.(a) 

Evidence — Admitnbility  qf  dying  declaraiions. 

The  deelarationM  of  a  party  toho  repeatedly  expressed  his  apprehension  that  he  should  never  recover, 
and  was  in  a  very  desponding  state^  admitted  in  evidence^  although  his  surgeon  and  other  persona 
used  expressions  calculated  to  give  him  hope.-  although,  being  a  Roman  Catholic^  he  refused  to  send 
for  a  priest,  and  although,  when  it  was  proposed  to  him  that  a  magistrate  should  take  his  depo» 
sition,  he  replied,  **  Not  yet.** 

U  is  not  necessary  that  the  man  should  be  in  articulo  mortis,  strictly  speaking,  or  should  so  con* 
sider  himself.  It  is  enough  if  he  is  in  a  dying  state  from  an  illness  of  which  he  afterwards 
dies.     Per  Alderson,  B. 

THE  prisoners  were  indicted  for  murder  before  Williams,  J.,  at  the  Winter  Assizes 
of  1844,  for  the  county  of  Suflfolk,  and  were  convicted,  subject  to  the  opinion 
of  the  judges  upon  the  following  case. 

The  prisoners  were  convicted  before  me,  at  the  late  assizes  for  the  coimty  of  Suffolk* 
of  murder,  by  shooting  James  M'Fadden,  a  police-constable ;  and  the  question  for  the 
opinion  of  the  judges  is,  whether  certain  statements  of  the  deceased,  made  under  cir- 
cumstances hereafter  detailed,  were  admissible  in  evidence  as  dying  declarations. 
Before  stating  these  circumstances,  it  may  be  convenient  to  give  some  material  dates. 
The  deceased  received  his  wound  between  twelve  and  one  of  the  morning  of  Monday, 
the  29th  of  July,  and  died  about  half-past  nine  of  the  night  of  Tuesday,  the  30th. 
The  statements  in  question  were  made  between  six  and  seven  of  the  night  of  Tuesday. 

The  deceased  upon  the  night  of  Sunday,  till  the  occurrence  happened,  was  watching 
the  bam  of  one  Mary  Britton.  Five  men,  including  the  three  prisoners,  came  and 
broke  into  the  barn,  and  were  retreating  with  their  booty,  when  the  deceased  fell  in 
with  and  followed  them,  and  was  shot  by  a  gun,  which,  by  the  medical  testimony, 
must  have  been  discharged  near  to  him,  and  was  loaded  with  shot  above  the  ordinary 
size,  which  nearly  penetrated  his  thigh,  the  wound  being  about  the  middle  of  the  thigh, 
in  front,  and  two  shots  produced  having  been  extracted  from  the  back  part.  The 
deceased  fell  instantly,  and  was  never  able  to  stand.  He  contrived,  however,  with 
great  difficulty,  to  crawl  from  the  spot  to  the  house  of  the  said  Mary  Britton,  three  or 
four  minutes'  walk,  and  to  give  an  alarm.  Upon  Mrs.  Britton  appearing  at  the  win> 
dow,  the  deceased  said,  "  1  am  shot,  I  am  dying/'  Upon  being  helped  into  the  house, 
and  laid  upon  a  bed,  he  repeated,  several  times,  that  "  he  was  dying,"  according  to  the 
testimony  of  the  same  witness,  and  wished  a  doctor  to  be  sent  for.  He  was  in  very 
great  pain,  and  complained  much.  Between  one  and  two  (Monday  morning)  Samuel 
Smith  came,  he  being  the  first  medical  man  who  saw  the  deceased.  His  testimony  was, 
"  that  deceased  then  was  in  a  weak,  faint  state ;  he  was  suffering  very  acutely,  he 
spoke  very  little ;  he  never  rallied  from  that  weak  state."  The  deceased  was  removed 
to  his  lodgings,  about  a  mile  distant,  and  between  four  and  five  (Monday  morning)  his 
wound  was  dressed.  About  that  time  (the  witness  was  not  sure  whether  before  or 
after)  the  deceased  said,  "  Oh  dear !  doctor,  I  will  never  get  over  this."  To  which  it 
did  not  appear  that  the  doctor  made  any  observation.  This  witness  last  saw  the 
deceased  between  four  and  five  on  Monday  afternoon ;  and  his  evidence  as  to  that 
time  was,  "  he  was  no  better ;  I  said  very  little  to  the  deceased ;  he  did  not  seem  less 
desponding."  Another  surgeon  (John  Prentice),  who  saw  the  deceased  from  time  to 
time,  till  within  an  hour  of  bis  death,  from  between  two  and  three  of  Mgnday  morning* 

(a)  Reported  by  A.  Bittlbston,  Esq.,  Barrister-at-law. 
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said,  that  upon  his  first  coming  to  him,  he  accosted  him.  "  Mac,  how  are  you  ?  To 
which  the  deceased  replied,  "  Oh  dear !  I'll  never  get  over  this."  The  doctor  "endea* 
Toured  to  cheer  him."  and  said,  "  Mac,  I  hope  we  shall  see  you  out  again/'  The 
deceased  said  nothing,  hut  shook  his  head ;  and  the  witness  added,  that  he  did  not 
seem  at  all  cheered  hy  the  hope  expressed.  This  witness  having  descrihed  the  wound 
substantially  as  above  stated,  added,  "  that  he  appeared  to  have  received  a  severe 
shock  to  the  nervous  system,  and  that  he  never  rallied  from  it."  This  witness  further 
stated,  that  upon  this  his  first  visit,  he  staid  with  the  deceased  two  or  three  hours* 
and  that  during  the  course  of  it  (he  could  not  say  precisely  when)  the  deceased  again 
said,  "  Oh !  doctor,  I'll  never  get  over  this ;"  and  added,  that  he  seemed  in  "  a  de- 
sponding state."  It  appeared  that  this  witness  saw  the  deceased  again  between  four 
and  five  on  Monday  afternoon,  when  "  he  was  not  materially  worse ;"  and  then  told 
him  "  that  he  hoped  he  would  get  better,"  but  added,  that  the  remark  did  not  appear 
to  raise  him  in  cheerfulness.  After  this,  though  the  witness  continued  to  see  the 
deceased  till  near  his  death,  as  above  mentioned,  he  had  no  recollection  of  any  thing 
said  by  him  to  deceased,  or  by  deceased  to  him.  About  eleven  on  Tuesday  morning, 
he  observed  that  fatal  symptoms  had  come  on.  and  had  no  hopes  whatever  of  recofver- 
ing.  At  that  time,  part  of  his  description  of  the  deceased  was,  that  "  his  spirits  were 
much  depressed."  Observing  that  both  the  medical  men  had  used  the  word  "  despond- 
ing "  in  their  account  of  the  state  of  mind  of  deceased,  I  desired  this  witness  to  explain 
what  he  meant.  In  reply  to  questions  put  by  me,  his  answers  were  as  follow: 
*'  When  I  said,  '  Mac,  I  hope  we  shall  see  you  out  again,'  he  shook  his  head  in  a  veiy 
desponding  way."  "  I  collected  from  it,  that  he  thought  that  he  never  should  rally 
again."  "  That  was  my  impression  at  the  time."  "  From  his  speech  and  manner^ 
deceased  convinced  me  that  he  thought  he  should  not  recover."  "  He  was  not  a  person 
of  low  spirits,  but  of  firm  mind." 

This  further  evidence  was  given  as  to  the  state  of  mind  of  the  deceased :  Muf 
Julien.  with  whom  the  deceased  lodged,  came  into  his  room  after  the  fotal  symptoms  had 
appeared,  viz.  about  one  on  Tuesday  afternoon,  when  the  deceased  said.  "  Mother  "  (so 
lie  used  to  call  her),  "  I  shall  never  be  well  more."  To  which  she  replied.  "  My  dear,  yon 
have  nothing  to  do  but  to  pray  to  God  to  save  your  soul."  She  added,  that  tiie 
deceased  said  nothing  to  that,  but  seemed  as  if  he  was  going  to  expire — as  if  he  had 
not  power  to  speak.  About  two  o'clock  on  the  same  afternoon,  Harriet  Dean,  wife  of 
an  inspector  of  police,  intimate  with  deceased,  went  to  see  him.  V  He  shook  hands 
with  me,  and  I  said,  '  Oh  !  Mac.  I  am  sorry  to  see  this.'  He  said, '  Yes,  mistress,  this 
will  finish  me.' "  Whereupon  an  infant  child  of  the  witness,  which  had  been  left 
below  stairs,  was  brought  to  the  bedside ;  when  the  deceased  took  the  child  by  tiie 
hand,  and  said,  "  My  dear  little  boy,  I  shall  never  see  you  more."  James  Larl^ 
inspector  of  police,  said,  that  he  saw  deceased  between  ten  and  twelve  of  the  Tuesday* 
and  found  him  in  a  very  weak  state,  but  then  had  no  conversation  with  him.  He  them 
added,  that  he  saw  the  deceased  again  in  the  first  part  of  the  afternoon,  and  had  some 
conversation  with  him.  The  witness  told  him,  "  that  he  would  be  provided  feat,  not 
only  in  the  present  case,  but  also  if  he  should  be  lame  for  life."  He  said,  '*  It's  of  no 
use.  I  shan't  want  it."  What  was  said  about  providing  for  him  did  not  appear  to  cheer 
him.  This  witness  then  proceeded  as  follows  :  "  Towards  six  or  seven  (Tuesday),  I 
can't  speak  positively,  I  helped  him  out  of  bed  to  make  water ;  I  gave  him  a  chamber* 
pot,  and  he  endeavoured  to  pass  water ;  after  severe  pain  and  struggle  he  did.  hut  il 
was  chiefly  blood.  I  supposed  he  saw  it,  because  he  made  a  motion  with  his  hand  to 
put  the  chamber-pot  aside ;  he  rested  his  head  upon  my  shoulder,  and  said,  '  It's  all 
np  with  me.'  I  then  lifted  him  into  bed  again."  This  witness  added,  that  he  said  to 
the  deceased,  in  what  part  of  the  conversation  did  not  distinctly  appear,  but  I  believe 
in  that  part  which  respected  a  provision  for  him,  "  You  are  very  severely  wounded,  and 
I  believe  mortally  so.  He  said  nothing,  but  slightly  grasped  my  hand."  The  witness 
then  proceeded  thus :  "  I  waited  a  litde  time  after  he  got  into  bed  (after  making  the 
Uoody  water,  as  above  stated),  to  let  him  recover  himself,  he  having  been  flurried  by 
getting  up  ;"  and  then  began  the  conversation  which  I  received  in  evidence,  and  upon 
wlddi  the  questicm  arises.  The  witness  said,  that  the  deceased  was  very  serious  al 
tiiis  time,  and  appeared  to  be  sinking  very  fast ;  his  manner  was  that  of  a  man  in  a 
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d^iog  state.  The  conyersation  lasted  till  near  seven  o'clock.  Soon  after  this  was 
oyer,  the  same  witness  (Lark)  proposed  to  fetch  a  priest ;  to  which  deceased  replied, 
"lliat's  not  of  much  use."  Witness  then  sud,  "  Have  you  any  objection  to  make  a 
depoeitioii  to  a  ma^trate  ?"  Deceased  said,  "  No."  Witness  said,  "  Mr.  Clark,  a 
■agistrate,  is  in  the  other  room."  Deceased  said,  *'  Not  yet."  It  was  not  shewn  that 
deceased  spoke  after.     He  then  seemed  very  much  suffering. 

The  deceased  was  a  Roman  Catholic,  and  the  Rev.  Henry  Bingham  (a  Catholic 
priest)  gave  the  following  evidence  :  "  If  a  Roman  Catholic  wishes  to  make  his  peace 
with  Ood,  he  usually  sends  for  a  priest,  to  receive  extreme  unction,  having  previously 
Bade  confession  and  received  the  Holy  Communion,  if  there  be  time.  Except  he  be 
dead  to  all  sense  of  religion,  a  person  thinking  himself  upon  the  point  of  death  would 
send  for  a  priest.  There  are,  of  course,  different  degrees  of  seriousness  and  devotion 
in  our  church,  as  in  every  other ;  but  people  who  may  generally  have  neglected  the 
ordinances  invariably  send  for  a  priest  to  receive  extreme  unction.  Extreme  unction 
11  not  deemed  by  our  chtu-ch  necessary  for  salvation  ;  but  if  a  priest  were  at  hand,  and 
offered  his  services,  and  a  person  at  the  point  of  death  refused  them,  I  should  say, 
dtber  be  was  no  Catholic,  or  not  in  the  way  of  salvation.  Attending  Protestant  places 
of  worship  is  considered  to  be  a  proof  of  being  a  lax  Catholic."  It  was  also  proved, 
Aat  the  nearest  place  where  a  Catholic  priest  resides  is  fourteen  or  fifteen  miles  from 
where  the  deceased  was  lying ;  and  that  he  (deceased)  had  attended  the  parish  church 
and  an  Independent  meeting  at  Hadleigh,  *'  more  than  once,"  there  being  a  Roman 
Catholic  chapel  in  the  neighbourhood. 

Notwithstanding  this  last  evidence,  I  received,  as  I  have  already  said,  the  dedara- 
tioQs  of  deceased,  made  to  Lark  at  the  time  and  under  the  circumstances  above 
detailed ;  which  declarations  went  to  shew  that  William  Howell  fired  the  shot.  I  beg 
leave  to  refer  the  judges  to  the  cases  collected  in  2  Russell  on  Crimes  (Greaves's  edi- 
tion), p.  752  et  seq.,  and  especially  to  the  case  of  12.  v.  Mosley, 

Premdergaat,  for  the  prisoner. — The  question  here  is,  whether  the  declarations  of  the 
deceased,  which  have  been  received  in  evidence,  were  admissible.  The  reception  of 
^ing  declarations  in  any  case  is  an  infraction  of  the  general  rules  of  evidence,  difiUcult 
to  be  defended ;  a  relic  of  the  ancient  laxity  of  proof,  it  ought  to  be  confined  within  the 
narrowest  limits ;  and  if  that  is  true  in  every  case,  it  is  especially  so  where,  as  in  this 
CMe,  the  declarations  are  those  of  the  person  who  has  suffered  most  from  the  prisoner, 
ud  has  necessarily  the  strongest  prejudice  against  him.  The  general  rule  on  the  sub« 
ject  is  laid  down  in  2  Russell  on  Crimes  (Greaves's  edit.),  752,  where  it  is  said** 
**  The  general  principle  on  which  this  species  of  evidence  is  admitted  is,  that  they  are 
declarations  made  in  extremity,  when  the  party  is  at  the  point  of  death,  and  when 
every  hope  in  this  world  is  gone,  when  every  motive  to  falsehood  is  silenced,  and  the 
mind  is  induced  by  the  most  powerful  considerations  to  speak  the  truth ;  a  situation  so 
solemn  and  so  awful  is  considered  by  the  law  as  creating  an  obligation  equal  to  that 
which  is  imposed  by  a  positive  oath  administered  in  a  court  of  justice.  It  is  therefore 
efident  that  declarations,  though  proved  to  have  been  made  by  a  person  in  a  dying 
state,  are  not  admissible,  unless  it  also  appears  that  the  deceased  himself  apprehended 
fliat  he  was  in  such  a  state  of  mortality  as  would  inevitably  oblige  him  soon  to  answer 
before  his  Maker  for  the  truth  or  falsehood  of  his  assertions ;"  adopting  the  language 
of  Eyre,  C.B.,  in  Woodcock' $  case  (a)  (1  Leach,  500),  where  that  learned  judge  left  it 
to  the  jury  to  say  "  whether  the  deceased  was  not  in  fact  under  the  apprehension  of 
death,  though  she  did  not  seem  to  expect  immediate  dissolution ;  and  said  that  if  they 
were  of  opinion  that  she  was,  then  the  declarations  were  admissible ;  but  that  if  they 
were  of  a  contrary  opinion,  they  were  not  admissible."  So  in  R,  ▼.  Hayward  (6  Car. 
&P.  157)  Tindal,  C.J.,  observed,  that  "  any  hope  of  recovery,  however  slight,  existing 
in  tiie  mind  of  the  deceased  at  the  time  of  the  declarations  made,  would  undoubtedly 

(«)  lo  WooieoeVM  ease,  the  ^dfe  of  the  prisoner  before  her  death.    It  will  be  seen  that  the  learned 

iMmof  baea  nortallr  woonded  by  him,  waa  taken  to  jodge  in  that  case  left  the  question  to  the  jary ;  but 

tt*  fcnr-honte,  where  she  was  attended  by  a  magis-  It  has  since  been  decided  that  the  question  as  to  the 

tuAitt  who,  in  the  absence  of  the  prisooer,  adminis-  admissibility  of  dying  declarations  is  'ODe  entirely 

toedf  n  oath  to  her  and  took  down  her  statement  for  the  Court.    {R.  ▼.  Huekt,  I  Stark.  N.  P.  C.  531 ; 

iawiitiBg,  aad  the  telaration  waa  afterwards  ad-  R,  ▼.  WObtmrn^  1  East,  P.  C.  968 ;  JL  v.  John,  1 

'  ia  eridenoe,  though  made  forty-eight  hoars  East,  357.) 
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render  the  evidence  of  such  declarations  inadmissihle."  There  most  therefore  be  an 
exclusion  of  all  hope  of  recovery ;  which  is  much  more  than  an  apprehension  of  death ; 
for  it  constantly  happens  that  parties,  although  under  the  apprehension  of  death,  never 
lose  all  hope  of  recovery.  In  Greenl.  Evid.  189,  the  rule  is  carried  even  further;  and 
it  is  laid  down  that  "  it  is  the  impression  of  almost  immediate  dissolution,  and  not  the 
rapid  succession  of  death,  in  point  of  fact,  that  renders  the  testimony  admissible." 
Now  the  state  of  the  deceased's  mind  is  to  be  inferred  from  all  the  circumstances  of 
the  case ;  amongst  others,  the  nature  of  the  wound  is  an  important  one ;  and  in  the 
present  case,  the  wound  was  a  gun-shot  wound  in  the  fleshy  part  of  the  thigh,  not 
necessarily  a  mortal  or  very  dangerous  wound,  and  causing  death  only  by  the  shock 
given  to  the  constitution.  Further,  it  was  in  evidence  that  the  medical  man  had  said 
to  the  deceased,  "  I  hope  we  shall  soon  see  you  out  again ; "  and  although  the  witness 
inferred  from  the  manner  of  the  deceased  that  those  words  did  not  cheer  him,  still 
it  was  scarcely  possible  that  at  that  time  there  could  have  been  the  necessary  exclusion 
of  all  hope. 

Crbsswbll,  J. — ^That  observation  of  the  medical  man  was  only  made  in  answer  to 
the  declaration  of  the  deceased,  **  I  shall  never  get  over  it." 

Prendergast. — ^The  object  of  the  doctor  was  to  cheer  the  man,  and  to  give  him  a 
hope  of  recovery.  In  R,  v.  Christie  (Carr.  Supp.  232  ;  2  Russ.  on  Crimes,  last  edit 
754),  the  deceased  asked  his  surgeon  if  the  wound  was  necessarily  mortal,  and  on 
being  told  that  recovery  was  just  possible,  and  that  there  had  been  an  instance  where 
a  person  had  recovered  after  such  a  wound,  he  said,  "  I  am  satisfied ;"  and  after  this 
he  made  a  statement ;  this  statement  was  held  by  Abbott,  C.J.,  and  J.  A.  Park,  J.,  to 
be  inadmissible  as  a  declaration  tit  articulo  mortis,  as  it  did  not  appear  that  the  deceased 
thought  himself  at  the  point  of  death,  for  being  told  that  the  wound  was  not  necessarily 
mortal,  he  might  still  have  had  a  hope  of  recovery.  This  is  a  much  stronger  case ;  for 
tiie  surgeon  here  speaks  of  soon  seeing  the  patient  out  again ;  but  there  is  another 
circumstance  here  tending  to  the  conclusion  that  the  deceased  was  not  under  such  as 
apprehension  of  death  as  would  make  his  declaration  admissible — I  mean  the  commu- 
nication of  the  policeman  that  the  deceased  would  be  provided  for  during  his  illness, 
and  also  if  he  should  be  lame  for  life.  That  was  calculated  to  give  him  hope ;  and 
although,  it  is  true,  he  replied  despondingly,  yet  frequently  very  desponding  expressions 
are  used  by  persons  slightly  ill ;  and  even  though  the  deceased  might,  at  that  time, 
have  despaired  of  his  ultimate  recovery,  that  would  not  be  enough ;  for  the  declaration 
must  be  made  under  the  apprehension  of  almost  immediate  death.  That  was  laid  down 
in  R,  V.  Van  Butchell  (3  Car.  &  P.  629).  There  the  deceased  said  to  his  surgeon, 
"  I  feel  that  I  have  had  such  an  injury  in  the  bowels  that  I  think  I  shall  never 
recover ;"  upon  which  the  surgeon  endeavoured  to  encourage  him,  as  his  symptoms 
were  not  then  such  as  to  lead  the  surgeon  to  consider  him  in  danger  of  dying  ;  but  his 
expression  was  that  he  felt  satisfied  that  he  should  never  recover.  That  was  on  the 
10th  of  May,  and  the  deceased  died  on  the  17th ;  and  HuUock,  B.  said :  "  The  prin- 
ciple on  which  declarations  tit  articulo  mortis  are  admitted  in  evidence,  is,  that  they  are 
made  under  an  impression  of  almost  immediate  dissolution,  (a)  A  man  may  receive  an 
injury  from  which  he  may  think  that  he  shall  ultimately  *  never  recover  ;*  but  still  that 
would  not  be  sufficient  to  dispense  with  an  oath.  I  must  reject  the  evidence."  In 
the  present  case,  the  Court  will  take  into  consideration  that  the  deceased  was  an  Irish- 
man, and  probably,  like  most  of  his  countrymen,  in  the  habit  of  using  strong  language ; 
80  that  when  he  said  "  I  am  dying ;  send  for  a  doctor ;"  a  very  fair  interpretation  of 
his  meaning  would  be,  "  I  have  very  good  hope  of  life ;  send  for  a  doctor  that  I  msLj 
be  cured." 

Alderson,  B. — More  probably  he  meant  '•  Send  for  a  doctor,  that  I  may  be  relieved 
from  pain ; "  for  as  soon  as  the  doctor  arrives,  he  says,  "  I'll  never  get  over  it." 

Prendergast, — But  his  conduct  leads  to  the  supposition  that  he  had  no  apprehensiQii' 
of  immediate  death  ;  and  all  the  circumstances  must  be  taken  into  consideration.  In 
R.  V.  Spilsbury  (7  Car.  &  P.  187),  the  declarations  of  the  deceased  were  rejected  by 
Coleridge,  J.,  although  it  was  proved  that,  seven  days  before  making  the  declaration, 
be  had  said,  "  I  shall  die  this  time ;"  that  at  times  he  thought  he  should  recover,  and 
(a)  The  same  words  were  used  by  Bosanquet,  J.,  in  R.  ▼.  Croekettt  4  C.  &  P.  544. 
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at  other  times,  thought  he  should  not.  On  the  day  before  his  death,  which  happened 
on  a  Sunday,  he  thought  he  should  not  recover ;  but  on  the  Wednesday  before,  he 
thought  he  should.  In  giving  judgment  upon  those  facts,  Coleridge,  J.,  said :  "  When 
I  consider  that  this  species  of  proof  is  an  anomaly,  and  contrary  to  all  the  rules  of 
evidence ;  and  that,  if  received,  it  would  have  the  greatest  weight  with  the  jury,  I 
diink  I  ought  not  to  receive  the  evidence,  unless  I  feel  fully  convinced  that  the  deceased 
was  in  sudi  a  state  as  to  render  the  evidence  clearly  admissible.  It  appears  from  the 
evidence  of  the  witness,  Redfem,  that  the  deceased  said  that  he  should  not  recover,  as 
he  was  very  iD.  Now  people  often  make  use  of  expressions  of  that  kind,  who  have  no 
conviction  that  their  death  is  near  approaching.  If  the  deceased  in  this  case  had  felt 
that  his  end  was  drawing  very  near,  and  that  he  had  no  hope  of  recovering,  I  should 
e^)ect  him  to  be  saying  something  of  his  affairs,  and  of  who  was  to  have  his  property, 
or  giving  some  directions  as  to  his  funeral,  or  as  to  where  he  would  be  buried,  or  that 
he  would  have  used  expressions  to  his  widow  importing  that  they  were  soon  to  be 
separated  by  death,  or  that  he  would  have  taken  leave  of  his  friends  and  relations  in  a 
way  that  shewed  that  he  was  convinced  that  his  death  was  at  hand.  As  nothing  of 
this  sort  appears,  I  think  that  there  is  not  sufficient  proof  that  he  was  without  any 
hope  of  recovery,  and  that  I  therefore  ought  to  reject  the  evidence."  So  in  the  pre- 
sent case  nothing  of  that  sort  appears ;  the  deceased  was  a  Roman  Catholic,  but  not  a 
word  fell  from  him  as  to  his  burial ;  and  he  even  refused  to  send  for  a  priest.  The 
importance  of  extreme  unction  in  the  eyes  of  a  Roman  Catholic  was  stated  in  evidence 
by  a  priest  of  that  church,  and  is  also  maintained  in  all  their  books  of  authority ;  (a)  so 
great  is  the  efficacy  attached  to  it,  that  it  may  certainly  be  inferred  that  no  Roman 
Catholic  who  beHeved  himself  to  be  dying  would  fail  to  send  for  a  priest,  or  reject  a 
proposal  that  one  should  be  sent  for.  It  is  true,  the  deceased  said  that  "  it  would  not 
be  of  much  use,"  and  the  distance  to  send  was  great;  but  then,  according  to  the 
doctrines  of  the  Roman  Catholic  church,  the  benefit  of  extreme  unction  extends  even 
to  persons  in  a  state  of  unconsciousness ;  and  the  statement  of  the  deceased,  that  he 
had  no  objection  to  make  a  deposition,  but  "  not  yet,"  made  it  still  clearer  that  he  was 
not  under  any  apprehension  of  immediate  death.  R,  v.  Megson  (9  Car.  &  P.  418) 
was  a  much  stronger  case  than  the  present ;  there  the  deceased,  before  making  the 
statement  said,  she  found  herself  growing  worse ;  she  had  been  in  hopes  she  would 
have  got  better,  but,  as  she  was  getting  worse,  she  thought  it  her  duty  to  mention 
^ihat  had  taken  place ;  and  yet  Rolfe,  B.,  thought  that  it  did  not  sufficiently  appear 
that  she  was  without  hope  of  recovery,  and  therefore  rejected  the  evidence.  In  the 
present  case,  the  deceased  evidently  contemplated  making  a  more  formal  statement, 
even  after  the  declaration  which  was  received  in  evidence  had  been  made ;  but  such 
declarations  are  only  admissible  as  being  the  final  account  of  the  transaction  given  by 
the  party  making  them  in  articulo  mortis, 

Aldxrson,  B. — I  think  the  words  articulo  mortis  are  very  incorrectly  used  in  some 
of  the  reports ;  for  in  one  case  the  declaration  admitted  was  as  much  as  seven  days 
before  the  death.  (Jb) 

Prendergast, — Yes ;  but  the  deceased  must  believe  himself  to  be  in  articulo  mortis. 

AiJ>BasoN,  B. — I  don't  think  that  it  is  even  necessary  that  the  deceased  should 
eoosider  himself  to  be  in  articulo  mortis,  if  you  mean  by  those  words,  in  the  act  of 
dying.  There  are  cases  enough  to  shew,  that  if  the  man  is  in  a  dying  state  from  an 
iUoess  of  which  he  afterwards  dies,  that  is  sufficient  to  render  his  declarations  admis- 
sible. In  22.  V.  Mosley,  the  surgeon  thought  that  the  man  would  recover,  and  he  did 
not  in  fiEu;t  die  for  several  days  after  making  the  declaration,  which  was,  nevertheless,, 
leoeived  in  evidence. 

Prendergast, — In  Grreaves'  edition  of  Russell  on  Crimes  (vol.  2,  p.  752),  it  is  said, 
"  The  general  principle  on  which  this  species  of  evidence  is  admitted  is,  that  they  are 
declarations  made  in  extremity,  when  the  party  is  at  the  point  of  death."  Unless  that  be 
the  correct  rule,  unless  there  must  be  an  apprehension  of  immediate  death,  the  decla- 
rations of  a  man  who  was  in  a  consumption,  or  other  lingering  disease,  which  must 
Ul  him,  but  at  a  distant  time,  would  be  good  evidence. 

[m)  Otiag  "  The  Catholic  Christian  Instnicted."      lome  of  the  declarations  received  in  evidence  were 
'i)  In  JL  ▼.  Moiley  (1  Ry.  &  Moo.  C.  C.  R.  97)  >     made  even  ten  days  before  the  death. 
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Aldbrsok,  B. — In  R.  v.  Mosley,  the  deceased,  after  haying  made  the  dedarations 
which  were  received  in  evidence,  said,  "  I  shall  not  continue  manif  days  ;**  yet  all  the 
judges  thought  the  evidence  admissible. 

Prendergast. — ^That  case  was  not  so  strong  as  the  present ;  and  the  other  decisiona, 
which  I  have  cited,  are  all  subsequent  to  R,  v.  Mosley,  There  is  also  an  Irish  case,  o£ 
R,  V.  Minion,  quoted  in  2  Russ.  on  Crimes  (Ghreaves*  edit.)>  p.  760,  from  Macknally's 
Evidence  on  Pleas  of  the  Crown,  p.  386,  and  Rose.  Cr.  Evid.  30,  in  which  the  deda- 
rations of  a  Roman  Catholic  were  admitted  by  Lord  Kilwarden,  C  J.,  and  KeUy,  J.» 
because  it  appeared  that,  previous  to  making  the  declaration,  the  deceased  had  con- 
fessed, been  absolved,  and  had  received  extreme  unction  from  a  priest;  and  theae 
are  considered  the  last  rites  administered  in  the  Roman  Catholic  church,  and  are 
esteemed  sacraments  by  its  disciples ;  and  that,  although  she  did  not  intimate  that  she 
considered  herself  in  a  dying  state,  or  that  she  had  any  apprehension  of  immediata 
death.  If,  then,  the  presence  of  these  circumstances  is  sufficient  of  itself  to  lead  to  the 
conclusion  that  death  b  apprehended,  the  absence  of  them  will  warrant  the  oppoaite 
inference. 

H,  J.  Hodgson,  for  the  Crown,  was  not  called  upon. 

Lord  Dbnman,  C.J.,  delivering  the  Judgment  of  all  the  judges. — ^This  case  is  dear 
of  all  doubt.  It  is  conclusively  proved,  that  at  the  time  of  the  declaration  great  danger 
existed ;  and  there  is  also  abundant  evidence  to  shew  that  the  deceased  entertained  no 
hope  of  recovery ;  and  we  have  heard  no  argument  sufficient  to  convince  us  that,  under 
these  circumstances,  the  evidence  was  not  admissible. 

Qmviction  held  right. (a) 


CROWN  CASE  RESERVED. 

EXCHBQUBR  CHAMBEB. 

Saturday f  January  18,  and  Monday ^  January  20,  1845. 

(Before  Loan  Denman,  C.J.,  Pollock,  C.B.,  Pattbson,  Williams,  Colkridoi* 
CoLTMAN,  Mauls,  Wightmak,  Cresswbll,  and  Eble,  JJ.,  and  Pajiks,  Al* 
DBRSON,  and  Rolfe,  BB. 

The  Queek  v.  Paul  Downing  and  Charles  Powts.(&) 

Indictment — Several  eotm/f — General  verdict — Judgment. 

Am  indictment  for  murder  by  shooting,  againet  A  and  B,  charging,  in  the  1st  count,  A  as  prineipd 
in  the  first  degree,  and  B  as  present,  aiding  and  abetting  s  and  m  the  2nd  count,  B  asprindpei^  • 
and  A  as  aiding  and  abetting,  is  supported  by  a  general  verdict  of  Guilty  against  both,  though  iks 
Jury  add  that  they  are  not  satisfied  which  of  the  prisoners  fired  the  gun,  but  were  satisfied  that  one 
^  them  fired  the  gun,  and  that  the  other  was  present,  aiding  and  abetting. 

It  is  no  objection  in  arrest  qf  judgment  that  the  2nd  count  (f  an  indictment  so  framed  ehargm  that 
interwords,  to  wit,  Sfc,  the  said  A  and  B  did  kill  and  murder  **  the  said  C,**  being  tie  eame 
person  charged  to  have  been  murdered  in  the  1st  count. 

PAUL  DOWNING  and  Charles  Powys  were  tried  before  Coltman,  J.,  at  the  Stif- 
fordshire  Winter  Assizes,  1844,  on  an  indictment  for  murder;  and  recehred 
aentence  of  death,  subject  to  the  opinion  of  the  judges  on  the  following  case. 

Paul  Downing  and  Charles  Powys  were  tried  before  me  at  the  last  special  Session  of 
Oyer  and  Terminer  and  Gkwl  Delivery  for  the  county  of  Stafford,  for  the  murder  of  a  per- 
son named  Cooper,  by  shooting  him  with  a  gun.  In  the  first  count  of  the  indictment; 
Paul  Downing  was  charged  as  a  principal  in  the  first  degree;  Powys,  as  being  present 

(a)  See  farther  on  this  inl^ect,  R.  ▼.  Pike  (SCar.  ▼.  8eai/e  (1  Moo.  &  R.  651) ;  R,  ▼.  Baker  (2  M.  ft 
&  P.  598)  ;  R.  ▼.  Perkins  (9  Car.  &  P.  395,  2  Moo.  R.  53) ;  R,  ▼.  Craven  (1  Lewin,  C.  C.  77) ;  JL  ▼. 
C.  C.  135) ;  R,  y.  Bonner  (6  Car.  &  P.  386) ;  R,  r.      Simpson  (1  L.  C.  C.  78) ;  R.  ▼.  Smith  (1  L.  C.  OS* 


Lhvd  (4  C.  &  P.  333) ;  R.  ▼.  Crockett  (4  C.  &  P.      81) ;  R,  ▼.  Brringion  (2  L.  C.  C.  148). 
M4) ;  R.  V.  Dingier  (2  Leaeh,  561) ;  R,  ▼.  Gay  (7         (6)  Repo      -  -      •  ^ 
Car.  &P.230);  JI.T.Fa9rcii/(7Car.&P.238);  A.     tar^t-law. 
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aiding  and  abetting  Downing.  In  the  second  count,  Powys  was  charged  as  principal 
in  the  first  degree ;  Downing  as  present,  aiding  and  abetting  Powys.  The  jury  found 
both  prisoners  guilty,  but  added,  that  they  were  not  satisfied  which  of  the  prisoners 
fired  the  gun,  but  were  satisfied  that  one  of  them  fired  the  gun,  and  that  the  other  was 
present,  lading  and  abetting.  I  told  the  jury  (referring  to  the  doctrine  of  1  Hale,  463) 
tliat  it  was  immaterial  whose  hand  it  was  that  fired  the  gun,  if  they  were  satisfied  that 
one  of  the  two  fired  the  gun,  and  that  the  other  was  present  aiding  and  abetting.  It 
WIS  thereupon  submitted,  by  the  prisoners'  counsel,  that  the  prisoners  being  charged 
differently  in  the  two  counts  of  the  indictment,  the  jury  must  be  instructed  to  Snd 
them  guilty  on  one  or  other  of  the  counts  only.  It  seemed  to  me,  that  as  the  evidence 
eqfoally  supported  either  count  of  the  indictment,  it  was  not  necessary  to  give  the  jury 
any  such  direction.  I  therefore  told  them,  as  before,  that  if  they  were  satisfied  that 
one  of  the  two  fired  the  gun,  and  that  the  other  was  present,  aiding  and  abetting,  they 
were  both  liable  to  be  found  guilty.  The  verdict  was  then  again  taken  in  the  usual 
tana,  and  the  jury  returned  a  general  verdict  of  guilty ;  and  I  therefore  passed  sentence 
of  death  upon  the  prisoners,  and  request  the  opinion  of  the  judges,  whether  there  is 
any  legal  objection  to  the  sentence  b^g  carried  into  effect. 

HuddUston,  for  the  prisoners. — First,  one  general  finding  on  both  counts  cannot  be 
supported.  The  jury  must  find  the  prisoners  guilty  on  one  or  other  of  the  counts,  or 
separately  upon  both.  The  introduction  of  several  counts  is  a  modem  innovation, 
an  the  old  entries  of  indictments  contain  but  one ;  the  first  instance  of  the  modem 
practice  is  to  be  found  in  the  Srd  Term  Reports  {Young  v.  The  King,  3  T.  R.  98)  ;(a) 
and  there  can  be  no  doubt  that  it  arose  from  the  circumstance  that  to  charge  different 
ofiences  in  different  counts  of  one  indictment  was  not  objectioxiable  on  demurrer  or  in 
axrest  of  judgment.  2  Hale's  P.O.  173.  There  it  is  said,  "  If  there  be  one  offender, 
and  several  capital  offences  committed  by  him,  they  may  be  all  contained  in  one  indict- 
ment, as  burglary  and  larceny.  Larcenies  committed  of  several  things,  though  at 
several  times,  and  from  several  persons,  may  be  joined  in  one  indictment."  The  prin- 
ciple of  the  joinder  of  counts  is  that  of  the  joinder  of  offences  ;  and  the  practice  accord- 
ingly is  to  charge  a  different  time  in  the  second  count.  1  Chitty's  Criminal  Pleading, 
p.  249,  where  it  is  said  :  "  The  introduction  of  several  counts,  therefore,  which  merely 
describe  the  same  transaction  in  different  ways,  cannot  in  general  be  made  the  subject 
of  objection ;  for  the  defendant  can  neither  demur,  apply  to  the  Ck)urt  to  relieve  him, 
or  move  in  arrest  of  judgment.  It  seems  also  to  foUow,  from  these  principles,  that 
every  separate  count  should  charge  the  defendant  as  if  he  had  committed  a  distinct 
offence,  because  it  is  upon  the  principle  of  the  joinder  of  offences  that  the  joinder  of 
counts  is  admitted,  and  to  the  supposed  second  or  third  offence  in  each  count  should 
be  prefixed  a  statement  that  the  jury  super  sacramentum  auum  uUerius  pnesenttrnt.'* 
So  in  Young  v.  The  King  (3  T.R.  98),  BuUer,  J.,  said  :  "  On  the  face  of  an  indict- 
ment every  count  imports  to  be  for  a  different  offence,  and  is  charged  as  at  different 
tunes."  The  same  doctrine  is  laid  down  also  in  the  recent  case  of  O'Connell  v.  The  Queen 
(11  C.  &  F.  155).  In  delivering  his  opinion  in  that  case,  Patteson,  J.,  said  (p.  262)  : 
"  Looking  at  any  record  of  conviction,  where  there  are  several  counts,  and  a  general 

(a)  It  is  qaite  clear  that  the  practice  was  in  exist-  to  quash  the  indictment,  lest  it  should  confound  the 

OMe  vhea  Young  ?.  The  King  was  decided ;  for  in  prisoner  in  his  defence  or  prejudice  him  in  his  chal- 

fBkat  case,  Buller,  J.,  observed: — **  Am  to  the  re-  lenge  of  the  jury ;  for  he  might  object  to  a  juryman's 

*>><-^*—  oljjection,  that  is  founded  on  a  point  which  trying  one  of  the  offences,  Uiongh  he  might  have  no 


embairrassed  me  a  great  deal.     Some  years  reason  to  do  so  in  the  other.    But  these  are  only 

hsie  dapaed  since  I  looked  into  it,  but  I  beliere  I  matters  of  prudence  and  discretion.    If  the  judge, 

em  state  pretty  aecurately  how  it  stands.    In  mis-  who  tries  the  prisoner  does  not  discorer  it  in  time^ 

inmcaaoors,  the  case  in  Burrow  (R.  t.  BenJUldy  Burr.  I  think,  he  may  put  the  prosecutor  to  make  his 

IM)  aliewB  tiiat  it  is  no  objection  to  an  indictment  election  on  which  charge  he  will  proceed.    I  did  it 

Bat  it  mmtafas  aereral  eharges.    The  ease  of  felo-  at  the  last  Sessions  at  the  Old  Bailey,  and  hope, 

rial  admits  of  a  different  consideration,  but  even  in  that,  in  exercising  that  discretion,  I  did  not  infringe 


I  it  is  no  objection  in  this  stage  of  the  pro-  on  any  rule  of  law  or  justice.  But  if  the  case  has 
On  the  foee  of  an  indictment  every  count  gone  to  the  length  of  a  verdict,  it  is  no  objection  in 
Sipotti  to  be  ibr  a  different  oflienoe  and  is  charged  arrest  of  judgment.  If  it  were,  it  would  overturn 
IS  «t  diffnent  times ;  and  it  does  not  appear  on  the  every  indictment  which  contains  several  oouats.'^ 
iMord  whether  the  offences  are  or  are  not  distinot.  And  per  Aahurst,  J.,  *'  Perhaps  each  count  re- 
Bat  if  it  appear  before  the  defendant  has  pleaded  or  lated  to  the  same  fraud,  though  it  is  charged  dif* 
te  jonr  are  ch«i«d  that  he  is  to  be  tried  for  sepa-  fercntfy.*' 
!als  oftneesy  it  has  been  the  practice  of  the  judges 
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verdict  of  guilty,  and  a  general  judgment*  a  Court  of  Error  cannot  indeed  tell  whedier, 
in  point  of  fact,  more  than  one  offence  was  proved  or  not ;  and  it  may  be  assumed,  for 
the  purpose  of  this  argument,  that  such  Court  is  bound  to  suppose  that  as  many  offences 
as  there  are  counts  were  proved."  And  Lord  Campbell  (p.  415)  :  "  It  is  an  utter  mis- 
take to  suppose  that  there  is  only  one  corpus  delicti  which  is  made  the  subject  of  severid 
counts  in  one  indictment.  Even  with  respect  to  felony,  the  law  supposes  a  separate 
offence  to  be  charged  in  each  count ;  and  in  misdemeanors  there  are  not  unfrequently 
in  the  different  counts  entirely  different  offences,  of  different  sorts,  committed  at  dif- 
ferent times." 

Maule,  J. — The  second  count  here  says  "  afterwards." 

Aldersox,  B. — ^The  two  counts,  taken  together,  charge  a  killing  of  the  same  man 
twice,  which  is  absurd. 

Huddleston. — ^That  is  one  point,  which  appears  upon  the  record.  It  is  quite  clear  that 
there  is  here  one  bad  count  in  the  indictment,  with  a  general  verdict.  That  was  held 
to  be  bad  in  0*Connell  v.  The  Queen,  though  certainly  some  doubt  was  expressed 
whether  that  would  apply  to  capital  cases,  (a) 

Alderson,  B. — ^That  is  no  decision ;  we  are  not  bound  by  that,  and  I  do  not  agree 
in  it. 

Muddiest  on, — ^Your  lordship's  opinion  was,  that  in  every  case,  if  any  one  count 
was  good,  that  was  sufficient. 

Alderson,  B. — Here  both  are  good. 

Huddleston,—U  they  are  taken  separately ;  but  the  main  ground  here  is,  that  tiie 
prisoners  have  a  right  to  be  disembarrassed  of  the  count  on  which  there  is  no  verdict. 

Patteson,  J. — How  are  the  judgments  usually  entered  now  ?  Formerly  they  were 
simply  entered  in  the  words  "  therefore  it  is  considered  that  the  prisoner  be  hanged,** 
not  saying  for  what. 

Huddleston, — I  believe  the  form  is  different  now. 

Parke,  B. — Here  both  counts  are  proved ;  the  same  evidence  proves  both ;  they  are, 
in  effect,  the  same,  and  cannot  be  distinguished. 

Huddleston. — ^The  authorities  say,  that  in  looking  at  the  indictment  you  must  con* 
sider  the  two  counts  as  charging  separate  offences. 

Pollock,  C.  B. — Practically  they  must  be  taken  to  be  the  same ;  otherwise  the 
judge  would  stop  the  trial. 

Huddleston, — Suppose  an  indictment  for  murder  charged  the  means  of  death  differ- 
ently in  different  counts, — in  one  by  shooting,  in  another  by  hanging,  and  in  a  third  bf 
poisoning  ;  then,  those  counts  being  inconsistent,  surely  the  prisoner  would  be  entitled 
to  a  verdict  upon  all  but  one. 

Coleridge,  J. — Different  evidence  would  be  required  to  prove  each  of  those  counts. 
Alderson,  B. — I  agree  that  if  each  count  required  different  evidence  to  prove  it,  the 
prisoner  would  be  entitled  to  a  verdict  as  to  those  specific  offences  not  proved. 
Huddleston. — ^The  jury  must  agree  in  their  verdict  upon  every  count. 
Alderson,  B. — Yes ;  if  four  of  the  jury  thought  that  the  death  was  occasioned  bj 
hanging,  four  by  drowning,  and  four  by  poisoning,  there  could  be  no  verdict ;  because 
they  could  not  agree  upon  any  one  count. 

Huddleston. — In  Hawk,  P.  C.  lib.  2,  c.  23,  s.  76,  it  is  laid  down,  "  that  where 
several  are  present  at  the  fact,  and  one  only  actually  does  it,  and  the  others  abet  and 
encourage  him,  it  is  in  the  election  of  the  plaintiff,  either  to  suppose  in  his  declaradoa 
that  every  one  of  them  did  the  fact,  because  in  such  a  case  the  act  of  one  is,  in  tiie 
judgment  of  the  law,  the  act  of  all ;  or  to  shew  the  special  manner  of  the  case  as  in 
truth  it  was,  and  set  forth  the  fact  to  have  been  done  only  by  the  person  who  did  it; 
and  the  others  to  have  been  his  abettors,  &c."  So  here  there  is  no  doubt  that  bdih 
the  prisoners  might  have  been  charged  with  shooting  :  but  they  are  not  so  charged. 
The  offence  is  pleaded  according  to  the  facts  and  not  according  to  their  legal  effect; 
the  consequence  is,  that  two  offences  are  stated  in  the  indictment,  and  the  prisoner  bat 
a  right  to  ask  for  a  verdict  on  one. 

Alderson,  B. — ^Try  the  prisoners  on  the  first  count,  would  not  the  verdict  againit 
(a)  Per  Parke,  B.,  11  C.  &  F.  pp.  S97t  902 ;  and  per  Lord  Denman,  C.  J.,  p.  38S« 
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them  be  supported  by  the  evidence,  if  applied  only  to  that  count  ?  No  doubt.  Then 
try  them  on  the  second  count,  would  not  the  same  evidence  support  the  same  verdict  ? 
Unquestionably  it  would ;  is  it  not  reasonable,  therefore,  to  say  that  the  evidence  8up« 
ports  both,  when  the  prisoners  are  tried  upon  both  ? 

Hmddleston. — ^No ;  because  there  being  two  counts,  the  prisoner  may  demur  to  one 
and  plead  to  the  other ;  and  although  it  be  true  that  the  evidence  may  be  applicable 
to  the  one  or  the  other  count,  standing  alone,  still  it  cannot  be  distributed  over  both. 

Pattsson,  J.—- Then  you  import  the  facts  of  the  case ;  for  it  is  quite  possible  that 
two  g^ns  might  be  fired. 

Huddleston. — If  so,  there  would  be  two  distinct  felonies.  The  practice  adopted  by 
Pktteson,  J.,  and  Erie,  J.,  since  the  decision  of  O'Connell  v.  The  Queen,  has  been  to 
take  the  verdict  on  one  count  only.  That  course  was  pursued  in  the  case  of  R,  v.  Bur* 
gess,  a  post-office  case,  not  yet  reported. 

CoLEHiDGE,  J.— What  verdict  should  be  entered  on  the  other  counts  ? 

Huddleston, — As  to  that,  the  officer  of  the  court  felt  some  doubt;  but  he  thought  that 
not  guilty  should  be  entered  on  the  other  counts. 

Parke,  B. — ^Then  the  record  would  be  inconsistent ;  there  would  appear  an  entry 
of  guilty  and  not  guilty  of  the  same  offence. 

Uuddleston, — No ;  for  the  word  "  afterwards  "  is  introduced  into  the  second  count. 

Pollock,  C.  B. — Is  not  this  the  same  case  as  that  of  different  counts  on  a  bill  of 
exchange,  where  a  verdict  is  entered  on  all  the  counts,  though  there  is  but  one  bill  ? 

Huddle8ton,—\n  O'Connell  v.  The  Queen  (II  C.  &  F.  375),  Lord  Denman  said:  "I 
am  deliberately  of  opinion,  that  the  practice  of  selecting  at  the  time  of  trial  the  counts 
on  which  judgment  may  be  lawfully  awarded,  is  the  right  and  wholesome  practice, 
producing  no  inconvenience,  and  affording  a  great  security  for  justice;"  and  Lord 
Campbell  (p.  418) :  "  Strictly  speaking,  where  only  one  felony  is  proved  there  ought  to 
be  a  verdict  of  guilty  only  on  one  count." 

Pollock,  C.B. — Certainly,  the  practice  is  to  take  a  general  verdict  of  guilty  or  not 
guilty  of  the  offence,  leaving  it  open  to  enter  up  judgment  as  the  prosecutor  might 
afterwards  be  advised.  In  this  respect  the  distinction  between  civil  and  criminal  pro* 
ceedings  seems  to  be  this :  that  in  the  former  the  defendant  has  a  right  to  say  at  the 
trial,  *•  select  the  count  upon  which  the  verdict  is  to  be  taken  now ;"  but  in  the  latter 
the  prosecutor  may  make  that  selection  afterwards. 

Huddleston, — Such  a  practice  is  irregular,  though  in  many  cases  it  may  not  be 
worth  while  to  object  to  it. 

Alderson,  B. — If  separate  offences  are  charged  in  an  indictment^  the  prisoner  ia 
liable  to  be  tried  upon  all,  and  though  in  such  cases  the  judge  humanely  puts  the  prose- 
cutor to  his  election,  that  is  not  a  matter  of  right ;  it  is  in  the  discretion  of  the  judge, 
and  he  will  not  exercise  that  discretion  where  there  is  only  one  offence  stated  in  dif« 
ierent  ways.  There  are  many  cases  in  which  a  judge  would  never  put  the  prosecutor 
to  his  election.  For  instance,  suppose  an  indictment  for  rape  containing  four  counts, 
charging  A,  B,  C,  and  D  respectively  with  that  offence,  and  arising  out  of  one  trans- 
action, in  such  a  case  the  prisoners  could  not  be  embarrassed  and  the  prosecutor  would 
iK>t  be  called  upon  to  elect. 

Huddleston. — R.  v.  Felkes  (1  Moo.  C.C.  354)  was  a  case  of  that  sort.  There  the 
indictment  in  the  first  count  charged  Folkes  as  principal  in  the  first  degree  in  the  com- 
mission of  a  rape,  and  in  other  counts  as  aiding  and  abetting  others.  Before  the  pri- 
aoners  pleaded,  the  Court  was  urged  to  quash  the  indictment  or  to  require  the  prosecutrix 
to  elect ;  but  both  objections  were  overruled,  and  a  general  verdict  of  guilty  being 
found  against  Folkes,  the  judges  were  of  opinion  that  the  conviction  was  good  upon 
the  first  count.  So  here  I  submit  that  there  can  only  be  a  good  conviction  upon 
one  count.  In  O'Connell  v.  The  Queen  (11  C.  &  F.  296),  Parke,  B.,  said :  "  The 
qnestion  then  being  how  these  counts  are  to  be  dealt  with  on  the  fiace  of  the 
lecord,  I  should  have  said,  H  priori,  that  it  was  the  duty  of  the  Court  acting 
between  the  Crown  and  the  accused,  and  the  right  of  the  accused,  to  have  the 
diarge  of  each  offence  (for  as  such  I  must  treat  it)  properly  and  finally  disposed  of 
on  tiie  record,  so  that  the  accused  as  well  as  the  Crown  might  know  for  what 
offience  the  punishment  was  inflicted  and  for  what  not ;  and  so  that  the  accused  might 
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{dead  his  oonTiction  in  bar  of  anodier  indictment  for  the  offence  for  which  he  wii 
punished,  and  that  the  Crown  might  also  know  that  it  might  again  prosecute  for  thKt 
offence  for  which  he  was  not ;"  and  further  (p.  306) :  "  The  consequences  of  holding 
that  one  good  count  will  not  in  all  cases  support  a  judgment  may  be  said  to  be,  that  t 
different  and  very  inconvenient  course  will  become  necessary  on  criminal  trials.  I 
rather  think  that  no  great  practical  inconvenience  will  be  found  to  result.  In  moat 
oases  of  indictments  with  many  counts,  the  defendant  will  be  entided,  if  the  matter  h 
attended  to  on  the  trial,  to  an  acquittal  on  all  but  one."  So  Lord  Cottenham  (p.  402), 
after  supporting  the  same  view,  said  :  *'  The  only  inconvenience  which  could  arise  frai 
the  rule  would  be,  that  the  prosecutor  must  be  careful  as  to  the  counts  upon  whidi  he 
means  to  rely.  The  evidence  at  the  trial  must  afford  him  the  means  of  ™nlfi«g  the 
selection,  and  the  defendant  has  now  the  means  of  compelling  him  to  do  so.  Bat 
what  are  the  evils  which  may  arise  from  rejecting  the  rule  ?  A  defendant  having  t^ 
ceived  sentence  for  an  offence  with  which  he  was  not  legally  charged,  or  as  to  whidi 
there  was  no  legal  finding,  would  not  have  the  means  of  being  reheved  from  it.  That 
being  one  good  count  in  the  indictment,  he  would  in  effect  be  deprived  of  the  benefit  of 
the  writ  of  error.  It  is  no  answer  that  this  is  not  likely  to  happen,  because  generally 
the  different  counts  are  only  various  modes  of  charging  the  same  offence.  It  is  oer& 
tainly  not  improbable  that  it  should  happen,  and  it  is  sufficient  that  it  is  possible.*' 
The  second  objection  is,  that  the  verdict  as  found  will  not  support  either  count  of  the 
indictment.  Now  the  whole  of  the  law  on  the  subject  of  principals  in  the  first  and 
second  degree  is  to  be  found  in  the  Appendix  to  Foster's  Crown  Law,  where  (it 
p.  427),  after  quoting  Bracton,  Fleta,  Lord  Coke,  and  others,  it  is  said  :-^"  At  tiie  tins 
when  these  authors  wrote,  and  indeed  for  a  long  time  afterwards,  the  law  was  taken  ti 
be,  that  persons  present,  aiding  and  abetting,  were  to  be  considered  in  the  rank  of 
aocessaries  not  liable  to  answer  till  the  principal  was  convicted  or  outlawed ;  but  the 
mischiefis  of  this  rule  were  very  great  and  many ;"  and  further  (p.  428)  :  "  If  I  may  ha 
allowed  to  make  a  conjecture,  I  would  say,  that  to  obviate  these  mischiefiB,  and  wiA 
that  view  alone,  the  judges  by  degrees  came  into  the  rule  of  the  law  as  it  now  standi^ 
that  aU  prt9ent  and  abetting  are  principals.  Which  rule  was  by  no  means  settled  til 
after  the  time  of  Edward  III. ;  and  so  late  as  the  1st  of  Queen  Mary,  a  Chief  Juatiai 
of  En^and  strongly  doubted  of  it,  though  indeed  it  had  been  sufficiently  aettied  ak 
that  time."(a)  The  passage  referred  to  by  the  learned  judge,  in  1  Hale's  P.  C.  463»  H 
"  That  although  the  indictment  were  that  B  gave  the  stroke,  and  tiie  rest  were  preaeot 
aiding  and  assisting,  though  in  truth  C  gave  the  stroke,  or  that  it  did  not  appear,  opoA 
the  evidence,  which  of  them  gave  die  stroke,  but  only  that  it  was  given  by  one  of  the 
rioters,  yet  that  evidence  was  sufficient  to  maintain  the  indictment,  for  in  law  it  wai 
the  stroke  of  all  tiiat  party,  according  to  the  resolution  in  Mackallf's  case  (9  Co.  Repi. 
67  b.) ;"  but  that  passage  is  not  fully  borne  out  upon  reference  to  MackaUy*9  case,  te 
tiiere  the  point  tunied  upon  a  variance  between  the  indictment  and  the  finding  of  the 
jury,  where  there  was  a  certain  finding ;  and  it  was  said  "  If  A,  B,  and  C,  are  indidad 
for  killing  J.  S.,  and  that  A  struck  hum,  and  that  the  others  were  present,  procoiiiig^ 
abettmg,  &c.,  and  wipon  the  evidence  it  appears  that  B  struck,  and  that  A  tmd  C  wen 
present,  SfC,  in  this  case  the  indictment  is  not  pursued  in  the  circumstance ;  and  yet  it 
b  sufficient  to  maintain  the  indictment,  for  the  evidence  agrees  with  the  effect  of  the 
indictment,  and  so  the  variance  from  the  circumstance  of  the  indictment  is  not  nuUeriai; 
for  it  shall  be  adjudged  in  law  the  stroke  of  every  one  of  them,  and  is  as  strongly  te 
act  of  the  others,  as  if  they  all  three  had  held  the  weapon,  &c.,  and  had  all  togethtf 
struck  the  deceased."  In  the  present  case  it  is  not  found  at  all,  which  of  the  two  gave 
the  stroke. 

Aldbrsok,  B. — In  R.  v.  Towle  (Russ.  &  Ry.  C.C.  314),  there  were  three  good 
counts,  charging  the  prisoner  Towle  as  princi|Md  in  the  first  degree ;  and  diree  bal 
counts,  charging  him  with  being  present,  aiding  and  abetting.  The  jury,  upon  being 
asked  the  question,  said  that  they  did  not  find  that  Towle  was  the  man  who  fired  Aa 
pistol ;  but  they  returned  a  general  verdict  of  guilty  against  him  ;  and  the  judges  hell 
til  •finding  sufficient,  and  the  conviction  right.    The  case  is  the  same  here. 

Huddleston. — ^The  only  question  there  was,  whether  the  prisoner  could  be  caanttfi 
(c)  AnadttBg  to  Bnaieff  C.  J.,  In  Griffith**  eote,  Flowd.  97. 
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mt  tiie  ooimts  charging  him  as  principal  in  the  first  degree,  although  he  did  not  fire  the 
pistol ;  and  that  is  not  disputed*  The  objection  in  the  present  case  is«  that  the  finding 
m  vnoertain.  In  Mackalfy's  case  there  is  a  reference  to  Plowd.  98 ;  but  there  this  point 
did  not  arise  upon  the  facts.  So  in  Benson  v.  Offley  (2  Shower,  510,  3  Mod.  121),  the 
ferdiet  was  certain.  That  was  an  appeal  of  murder  against  two ;  A.  as  giving  the 
itroke,  and  then  B.  as  present,  auxilians  et  abettans  ;  yerdict,  that  B.  gave  the  stroke. 
ud  A.  was  abetting ;  and,  per  Curiam  :  "  You  can  say  nothing  against  this,  but  what 
mtkj  be  said  against  an  indictment ;  here  they  are  found  guilty  of  the  fiact."  In  the 
«ue  of  R.  ▼.  Plwmmer  (Kelyng,  109),(a)  there  was  a  special  verdict,  which  certainly  did 
not  find  who  fired  the  gun,  but  was  certain  as  to  the  part  which  the  prisoner  took  in 
tike  transaction.  There  the  prisoner  was  held  to  be  not  guilty  upon  other  grounds* 
fi.  T.  Borikwick  (1  Doug.  207)  is  a  strong  authority  to  shew  that  judgment  cannot 
be  given  against  the  prisoners  in  this  case.  That  was  an  indictment  for  murder  against 
Bcnrthwick  and  sixteen  others,  charging  that  B.  gave  the  blow,  and  the  others  were 
{■eaent*  aiding  and  abetting.  The  jury  found  the  facts  specially,  not  saying  who  gave 
tibe  blow,  nor  that  the  prisoners  were  "  present,  aiding  and  abetting,"  at  the  time  when 
Ike  blow  was  given ;  and  Willes,  J.,  in  delivering  the  opinion  of  tibe  Court,  said :  "  In 
die  present  case,  as  it  is  not  found  that  all  the  prisoners  were  of  the  same  party,  and 
m  the  same  pursuit,  &c.  when  the  fact  was  committed,  as  it  is  not  foimd  who  gave  the 
Haw  or  who  was  present,  we  are  all  of  opinion  that  the  prisoners  must  be  diachu-ged:" 

Crbbswbll,  J. — In  that  case  the  question  turned  upon  the  absence  of  a  common 
dengn. 

Hnddleston. — In  R.  v.  Taylor  and  Shaw  (1  Leach,  360),  the  prisoners  were  indicted 
far  murder,  Taylor  as  principal  in  the  first  degree,  and  Shaw  as  aiding  and  abetting. 
Hie  jury  found  that  Shaw  fired  the  gun,  and  retiuned  a  verdict  of  guUty  against  him, 
but  acquitted  Taylor.  Perryn,  B.,  respited  the  sentence,  thinking  the  indictment  de- 
isetiTe ;  but  a  majority  of  the  judges  were  of  opinion  that  the  conviction  was  right,  the 
Uictiiient  concluding  that  both  the  prisoners  murdered  the  deceased,  and  the  verdict 
finding  that  Shaw  did  the  fact.  But  no  express  determination  was  made  on  the  case. 
lir.  Baron  Perryn  thinking,  under  all  the  circumstances,  it  was  a  proper  case  for  a 
IBidoa.  The  prisoner  in  that  case  accordingly  received  a  free  pardon.  In  Starkie's 
ikiBinal  Pleading,  81,  that  case  is  mentioned,  as  well  as  the  other  cases  on  this  point. 
Agaao*  it  has  been  decided,  that  where  the  principal  in  the  first  degree  is  not  convicted, 
the  principal  in  the  second  degree  cannot  be  convicted.  {R,  v.  J)fler,  8  Car.  &  P.  616.) 
Ibere  the  prisoners  were  indicted  for  the  murder  of  Nicholas  Meares.  The  1st 
count  charged,  that  John  Thom,  otherwise  called  Sir  William  Courtenay,  on,  &c., 
Irt^  &€.,  had  murdered  the  deceased  hy  shooting  him  with  a  pistol,  and  that  the  pri« 
ioners  were  present,  aiding  and  abetting.  The  2nd  count  charged  them  as  principals 
m  the  first  degree.  There  it  appeared,  that  the  principal  was  a  lunatic,  and  it  was 
lidd  that  the  prisoners,  therefore,  could  not  be  convicted  on  the  1st  count. 

Pattxsok,  J. — ^The  ground  there  was,  that  Thom  could  not  be  convicted  at  all. 

LoKD  Dbnxan,  C.  J.—- The  ground  of  my  judgment  in  that  case  was,  that  the  per* 
son  charged  as  principal  was  incapable  of  committing  a  felony,  and  that  therefore  there 
eoold  be  no  aiding  or  abettmg  in  the  commission  of  a  felony  by  him ;  but  I  thought 
Alt  if  the  prisoners  were  conscious  of  the  illegal  purpose  entertained  by  Thom,  and 
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^  JL  ▼.  Phuuner,    Indictment  for  the  mnrder  word,  &c.,  and  thereupon  all  of  them  ued  their 

^bhn  Harding  charged  that  one  Glover  fired  the  utmost  endeavour  to  seize  the  wool :   whereapon 

and  that  Plnmmer  and  others  were  present,  one  of  the  eight  persons  in  company  with  Plummer, 

J  and  abetting.    The  special  verdict  found : —  whose  name  u  unknown,  did  shoot  att  the  ftisee,  and 

TWt  J.  B.  was  duly  appointed  to  seize  all  wool,  thereby  did  kill  the  said  John  Har^g,  being  one 

tf  the  growth  of  this  kingdom,  that  should  be  car-  of  the  eight  persons  and  a  partner  with  them  in 

ifsd  to  be  transported  into  parts  beyond  the  seas,  that  design,  &c."    Upon  that  verdict  all  the  judges 

Mi  also  aU  nok  persons  as  should  carry  the  wool  were  of  opinion  tiiat  Plummer  was  not  guilty  of  the 

|»  ka  traasported ;  that  Plummer,  the  deceased,  murder  of  John  Harding :  first,  because  it  did  not 

lad  others,  whose  names  are  unknown,  to  the  num*  appear  positively  that  the  gun  had  been  fired  against 

kr  of  eiclit  persons,  on  &c.,  at  &r».  did  load  three  any  of  the  king's  officers;  and,  secondly,  beotuse, 

hnaea  imh  800  pounds  of  wool,  &c.    And  J.  B.  even  If  there  were  malice  prepense  in  the  party 

hnlag  Botioe  thereof,  came  with  divers  other  per-  firing,  it  did  not  i4>petf  to  be  done  in  the  proseca- 

loaa  to  his  assistance  to  a  certain  lane,  &c.  to  stop  tion  of  the  unlawful  act,  in  which  the  whole  were 

'  le  the  wool.    And  J.  B.,  with  his  company,  engaged,  and  the  others  might  not  know  of  ttie 

the  three  horses,  &c.»  pronounced  a  watch-  mallckNis  design  of  him  thai  UUcd  hia  oooipaBloa. 
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were  acting  together  with  him  in  the  prosecudon  of  that  illegal  purpose,  then  they 
might  be  convicted  as  principals  in  the  first  degree  upon  the  second  count. 

Maulb,  J. — ^There  the  only  objection  was,  that  in  the  1st  count  the  felony  was 
misdescribed. 

Yardley,  for  the  Crown. — ^The  first  objection  was  rested  mainly  upon  some  supposed 
inconvenience  to  the  prisoner ;  but  what  the  inconvenience  would  be  was  not  specified, 
and  it  is  difficult  to  imagine.  Here  both  prisoners  are  equally  guilty  of  the  whole 
offence  charged  in  the  indictment,  and  the  dicta  of  the  judges  in  O^Connellv,  The  Qiiees 
are  not  apphcable ;  for  those  dicta  refer  only  to  cases  in  which  different  offences  are 
charged  in  the  same  indictment,  or  in  which  the  same  evidence  would  not  support 
either  the  one  or  other  of  the  counts. 

Lord  Dbnman,  C.  J. — ^We  are  all  satisfied  that  the  evidence  here  is  quite  sufiicieBt 
to  prove  the  whole  of  either  the  1st  or  2nd  count,  standing  alone  and  without  refer- 
ence to  the  other ;  but  the  doubt  which  we  entertain  is  as  to  the  mode  of  statement  m 
the  2nd  count.  Towle's  case  has  never  been  overruled,  was  acted  upon  in  the  matt 
recent  case  of  22.  v.  Tyler,  and  is  not  to  be  called  in  question. 

Maulb,  J. — In  my  mind,  the  doubt  is  whether  the  grand  jury  must  not  be  under- 
stood as  speaking  of  a  different  transaction  in  the  2nd  count.  It  may  be  inconsistokt 
with  the  ordinary  course  of  nature  to  suppose  so  ;  but  that  is  by  no  means  concloaiftt 
of  the  question. 

rarrffoy.— In  Young  v.  The  King  (3  T.  R.  98),  Lord  Kenyon,  C.  J.,  answered  tint 
objection  ;  he  said :  "  The  fourth  objection  would  be  well  founded  if  the  legal  judg- 
ment on  each  count  was  different ;  it  would  be  like  a  misjoinder  in  civil  actions.  Bot 
in  this  case  the  judgment  in  all  the  counts  is  precisely  the  same  ;  a  misdemeanonr  il 
charged  in  each.  Most  probably  the  charges  were  meant  to  meet  the  same  facts ;  but 
if  it  were  not  so,  I  think  they  may  be  joined  in  the  same  indictment." 

Aldbbson,  B. — ^There  was  not  the  same  difficulty  in  that  case  ;  there  was  notiniigv 
to  shew  that  the  2nd  count  might  not  relate  to  an  altogether  different  transactioiL 
The  difficulty  here  arises  from  the  introduction  of  the  words  "  afterwards/'  and  "  tbi 
said ;"  as  though  the  same  man  had  been  murdered  twice. 

larc^^.— -Suppose  that  the  indictment  on  the  face  of  it  imported  that  the  saat 
offence  was  charged  in  both  counts,  then  every  thing  was  rightly  done ;  and  suppose 
it  imported  that  they  were  different  offences,  then  the  matter  rested  in  the  discretion  cl 
the  judge  at  the  trial,  according  to  the  case  of  Young  v.  The  King. 

Aldbbsok,  B. — ^The  difficulty  is  this  :  the  2nd  count,  taken  literally,  charges  fM 
murder  of  a  dead  man,  and  that  is  no  offence ;  then  the  2nd  count  is  Imd ;  and  liien 
being  a  general  judgment  on  an  indictment  containing  one  good  and  one  bad  couot^ 
O'Connell  v.  The  Queen  decides  it. 

Yardley, — ^The  word  "  afterwards"  may  be  rejected  as  surplusage. 

Maulb,  J. — You  may  as  well  reject  all  the  other  words  of  the  2nd  count. 

Pollock,  C.  B. — One  consideration  is,  whether  you  would  be  bound  to  prove  tial 
it  was  "  afterwards." 

Yardley. — Clearly,  it  could  not  be  necessary ;  for  the  time  is  immaterial. 

Pollock,  C.  B. — Suppose  that,  by  the  mistake  of  the  officer,  one  count  was  copied: 
twice. 

Yardley. — No  objection  could  be  made  to  such  an  indictment.  Suppose  the  two 
counts  mentioned  different  days,  and  one  offence  was  proved  on  a  day  not  named  in 
either,  still  that  evidence  would  support  the  indictment. 

Huddleston,  in  reply. — ^Although  the  particular  day  and  year  is  laid  under  a  vid§» 
licet,  and  is  immaterial,  the  word  "  afterwards  "  is  laid  as  material,  and  it  is  essential 
to  make  the  two  counts  distinct. 

Pollock,  C.B. — Suppose  the  two  counts  charged  two  entirely  distinct  offences,, 
would  the  word  "  afterwards  "  in  the  2nd  count  compel  you  to  prove  that  it  was  aftov 
wards? 

HuddlestoH.'^SvLch  an  indictment  would  be  bad ;  it  would  not  be  sufficiently  cer- 
tain as  to  time  to  state  it  with  reference  to  another  offence.  The  judgment  in  this 
case  would  be,  that  "  for  the  felony  and  murder  aforesaid  "  the  prisoner  be  hanged ; 
then  upon  looking  to  the  record  two  distinct  offences  would  appear. 
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Aldbrson,  B. — If  the  record  must  be  taken  to  refer  to  two  distinct  offences,  they 
must  be  those  offences  which  the  jury  have  foimd,  and  they  have  found  only  one,  not 
saying  which. 

Huddlegton. — It  seems  impossible  to  enter  judgment  upon  this  indictment  in  accord- 
ance with  the  finding  of  the  jury. 

Upon  consideration,  a  majority  of  the  judges  held  the  conviction  right,  (a) 


(c)  In  (TCoimenv.  The  Queen  (11  C.  &  F.  155)  the 
loOowing  pointo  were  decided : . 

A  general  judgment  for  the  Crown,  on  an  indictment 
eontaining  tereral  counts,  one  of  which  i«  bad,  and 
where  ^e  punishment  is  not  fixed  by  law,  cannot  be 
nyp^wtfii  ■ 

A  good  finding  on  a  bad  count,  and  a  bad  finding 
ta  a  good  eount,  stand  on  the  same  footing,  both 
bfl&u^  nullities. 

"Whtre  a  count  in  an  indictment  contains  only  one 
dhMge  against  sereral  defendants,  the  jury  cannot 
find  any  one  of  the  defendants  guilty  of  more  than 
one  charge.  Where,  therefore,  a  count  in  an  indict- 
meat  diarged  sereral  defendants  with  conspiring  to- 
gether to  do  sereral  illegal  acts,  and  the  jury  found 
one  of  them  guilty  of  conspiring  with  some  of  the 
drCeiidants  to  do  one  of  the  acts,  and  guilty  of  con- 
niriDg  with  others  of  the  defendants  to  do  another 
m  the  aets,  such  finding  is  bad,  as  amounting  to  a 
iadiiig  that  one  defendant  was  guilty  of  two  con- 
ifiiiiYnt  though  the  count  charged  only  one. 

Aaiadietment  against  different  defendants  con- 
dited  of  sereral  oounts,  charging  them  with  various 
llkgal  aets ;  some  of  the  counts  were  bad,  and  on 
MBe  of  the  good  oounts  there  were  bad  findings. 
The  judgment  against  each  of  the  defendants  was 
itited  to  be  in  respect  of  '*  his  offences  aforesaid.'* 
Hddy  that  eaeh  eount  must  be  considered  as  charg- 
ks  a  separate  ofljence,  and  that  the  expression  **  1^ 
sfneet  aforesaid  "  must  be  treated  as  extending  to 
iDthe  ofencea  of  which  each  defendant  had  been 
kmad  gidlty ;  and  as  some  of  the  counts  and  some 
of  the  findings  were  bad,  such  judgment  could  not  be 


JpOQ  a  count  In  an  Indictment  against  eight  de- 
fcadants,  eharsing  one  conspiracy  to  effect  certain 
objscti,  a  finmng  that  three  of  the  defendants  are 
ffitff  generally,  that  four  of  them  are  guilty  of  con- 
;  to  effect  some,  and  not  guilty  as  to  the 
I  of  these  ohiects,  is  bad  in  law  and  repugnant, 
idi  as  the  finding  that  the  three  were  guilty 
«aa  a  finding  that  ihej  were  guilty  of  conspiring 
«i(h  the  other  five  to  effect  all  the  objects  of  the 
wepiiacy ;  whereas  by  the  same  finding  it  appears 
that  the  other  five  were  guilty  of  oonspinng  to  effect 
only  looie  of  thoee  objects. 

A  eount  diarging  defendnnts  with  conspiring  **  to 
cnte  and  procure  dirers  sulgects  to  meet  together 
la  large  numbers  for  the  unlawful  and  seditious  pur- 
pose a  obtaining,  by  means  of  the  intimidation  to  be 
therehy  eaused,  and  by  means  of  the  exhibition  and 
desBonstration  of  neat  physical  force  at  such  meet* 
iigt«  chaagee  in  tne  government,  laws,  and  const!- 
tatloB  of  the  realm,*^is  bad;  first,  because  **inti- 
■idalioa  "  is  not  a  technical  word,  having  a  neces- 
■vy  leaning  in  a  bad  sense ;  and  secondly,  because 
itia  not  dfstinetly  shewn  what  species  of  intimidation 
fa  ialcaded  to  be  produced,  or  on  whom  it  is  intended 
loopcnte* 

A  plea  In  abatement  is  a  dilatory  plea,  and  must 
be  pleaded  with  strict  exactness.  Where,  therefore, 
dcJendanta  In  an  Indictment  in  the  Ck)urt  of  Queen's 
I  In  Dahlin  pleaded  in  abatement,  that  the  in- 


dictment was  found  on  the  evidence  of  witnesses 
who  had  not  been  sworn  in  open  court  according  to 
the  Act  56  Geo.  3,  c.  87,  but  did  not  set  out  in  the 
plea  the  names  of  those  witnesses,  nor  allege  that 
there  were  no  other  witnesses  duly  sworn,  on  whose 
evidence  the  indictment  was  found,  nor  allege  that 
the  witnesses  on  whose  evidence  it  was  found  were 
not  affirmed,  the  nlea  was  held  bad.  And  for  the 
same  reasons,  a  plea  in  abatement,  on  the  ground 
that  the  swearing  of  the  witnesses  had  not  been  duly 
certified  by  the  signature  of  the  foreman  or  other 
member  of  the  grand  jury,  under  the  1  &  2  Vict, 
c.  37,  was  held  bad. 

The  56  Geo.  3,  c.  87,  is  repealed  by  the  1  &  2 
Vict.  c.  37 ;  and  this  latter  Act  applies  to  the  Ck)urt 
of  Queen's  Bench,  as  well  as  to  the  Courts  of  Assize 
and  Quarter  Sessions  in  Ireland. 

A  challenge  to  the  array  in  the  Court  of  Queen's 
Bench  in  Dublin  alleged,  that  the  juror's  book  had 
not  been  completed  in  conformity  wiUi  the  requisites 
of  the  Act  3  &  4  Wm.  4,  c.  9 ;  that  the  names  of 
fiftv-nine  persons  duly  qualified  to  serve  on  juries 
had  been  fraudulently  ondtted  from  the  veneral  list 
from  which  the  book  was  made  up,  and  from  the 
book  itself,  for  the  purpose  of  prejudicing  the  de- 
fendants ;  but  the  challenge  did  not  contain  any  spe- 
cific accusation  against  tte  sheriff  or  other  returning 
officer  concerned  In  preparing  the  list.  Qu.  Whether 
the  causes  of  challenge  to  the  array  thus  alleged  were 
sufficient  ?   Per  Lord  Denman :  they  were  sufficient. 

The  Court  of  Queen's  Bench  in  Dublin,  in  Hilary 
Term,  made  an  order  for  a  trial  at  bar  in  that  Term, 
and  another  order,  declaring,  that  in  case  the  trial 
should  not  terminate  before  ^e  end  of  the  Term,  the 
next  and  every  sucoeeding  day  until  the  first  day  of 
the  following  Term,  or  so  many  days  as  should  be 
necessary,  should  be  appointed  for  the  continuation 
of  such  trial,  and  that  every  day  so  appointed  should 
be  deemed  a  part  of  Hilary  Term.  Held,  that  this 
order  was  property  made  under  the  authority  of  the 
1  &  2  Wm.  4,  c.  31,  8.  3,  and  had  the  effect  of  duly 
continuing  the  trial  during  the  days  appointed. 

After  that  order,  which  was  entered  on  the  record,  a 
continuance  was  also  entered  from  the  dav  in  vacation 
on  which  the  verdict  was  found  until  the  following 
term : — Held,  that  there  was  no  discontinuance. 

Qu.  Whether  a  judgment  which  directs  that 
each  of  several  defendants  shall  enter  into  recog- 
nizances to  keep  the  peaoe,  &c.  **  for  the  space  of 
seven  years  next  ensuing  the  acknowleogment 
thereof,"  is  good,  as  no  pmod  is  fixed  for  entering 
into  the  recognizances? 

Several  ddeodants,  charged  in  one  indictment 
with  different  illegal  acts,  severed  in  their  defence, 
and  being  convicted  and  sentenced  to  different 
punishments,  brought  separate  writs  of  error: — 
Held,  that  thev  were  entitled  to  appear  by  several 
eounsel,  and  that  such  counsel  were  severally  en- 
titled to  reply. 

The  counsel  for  the  Crown,  where  the  Crown  is 
the  defendant  in  a  writ  of  error,  is  not  necessarily 
entitled  to  the  final  reply,  though  the  Crown  is  the 
real  litigant  party. 
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CROWN   CASE  RESERVED. 

8ebjeantVinn-hall. 

Friday^  February  14,  1845. 

(Before  Lord  Dbnmak,  C.J.,  Tikdal,  G.J.,  Pollock,  C.B.,  Pattbsok,  Colvuim 
CoLTMAK,  Crxsswsll,  Erle,  and  Platt,  J  J.,  and  Parks  and  Rolfb,  BB. 

The  Quxxn  v.  John  Kenton  WiNTBRBOTTOH.(a) 

Fbrperf — Bill  of  esehmngt^ExtetUon, 

Am  miieimaU  ehargin§  thejorgery  qfa  rimgle  imdortetmemi  on  the  back  qfa  bill  of  exek&mftf  m 
paifobU  to  the  party  wkoit  name  it  forged,  together  with  eeveral  othere  at  execMtrixeOf  i»  a  good 
dtetmeni  wder  II  Goo.4^  I  Wm.  4,  e.  66,  «.  3. 

THE  prisoner  was  tried  before  Gumey,  B.,  at  the  Chester  Winter  Assizes,  1844, 
an  indictment  for  forging  an  indorsement  on  a  bill  of  exchange ;  and  was  oc 
yicted,  subject  to  the  opinion  of  the  judges  on  the  following  case. 

The  1st  count  of  the  indictment  charges  that  the  prisoner,  on  the  4th  January,  18^ 
at  the  castle  of  Chester,  in  the  city  of  Chester,  having  in  his  custody  and  his  possesa 
a  certain  bill  of  exchange,  which  said  bill  of  exchange  is  as  follows : 

£5,000.  Manchester,  Dec.  20,  183J 

At  seven  days'  sight,  pay  to  Mrs.  Elizabeth  Isherwood,  widow,  Miriam  Isherwoi 
spinster,  Anne  Magdalene  Isherwood,  spinster,  also  Anne  Maria  Lherwood,  now  t 
wife  of  Charles  Bdlairs,  Esq.,  or  order,  the  executrixes  of  the  late  John  Isherwo 
Esq.,  five  thousand  pounds  in  full  for  loss  under  policy.  No.  11,012. 
To  the  trustees  of  the       I 
Pilican  Life  Office,  London.  I  W.  J.  Tate. 

he  the  said  prisoner  afterwards,  to  wit,  on  the  day  and  year  aforesaid,  &c.,  feloniou 
did  forge  on  the- back  of  the  said  bill  of  exchange,  a  certain  indorsement,  which  m 
forged  indorsement  is  as  follows,  that  is  to  say : 

Anne  Magdalene  Isherwood, 
with  intent  to  defraud  the  said  John  Petty  Muspratt,  and  others,  as  trustees  of  \ 
Pelican  Life  Office,  against  the  statute  and  the  peace,  &c. 

2nd  Count. — ^That  the  prisoner  having  in  his  custody  and  possession  a  certain  oti 
bill  of  exchange,  which  said  last-mentioned  bill  of  exchange  is  as  follows,  duU 
to  say  (as  set  out  in  the  first  count),  on  the  back  of  which  said  last-mentioned  biU 
exchange  was  then  and  there  written  a  certain  forged  indorsement  of  the  said  la 
mentioned  bill  of  exchange ;  which  said  last-mentioned  forged  indorsement  is  as  i 
lows,  that  is  to  say  (as  ret  out  in  the  first  count),  he  the  said  prisoner  well  knowi 
the  premises  last  aforesaid,  afterwards,  to  wit,  &c.,  feloniously  did  ofier,  utter,  disp 
of,  and  put  off  the  said  last-mentioned  forged  indorsement,  &c.,  with  intent  to  defri 
the  said  John  Petty  Muspratt,  and  others,  as  trustees  of  the  Pelican  Life  Office,  he  t 
Faid  prisoner,  at  the  time  he  so  offered,  uttered,  disposed  of,  and  put  off  said  la 
mentioned  forged  indorsement,  then  and  there  well  knowing  the  said  last-mentia 
indorsement  to  be  forged,  against  the  statute,  &c. 

drd  and  4th  Counts. — Similar  to  1st  and  2nd,  with  intent  to  defraud  AbnJb 
Wildey  Robarts,  and  others. 

oth  and  6th  Counts. — Similar  to  1st  and  2nd,  with  intent  to  defraud  John  Jackaai 

7th  and  8th  Counts. — Similar  to  1st  and  2nd,  with  intent  to  defraud  Anne  Magi 
lene  Isherwood,  and  others,  executrixes  of  the  last  will  and  testament  of  one  Jo 
Isherwood,  deceased. 

9th  Count. — ^That  the  prisoner  having  in  his  custody  and  possession  a  certain  od 
bill  of  exchange  for  the  sum  of  £5,000  (omitting  to  set  out  the  bill),  did  forge  on  t 
back  of  the  said  last-mentioned  bill  a  certain  indorsement  (as  in  the  first  count,  a 
with  the  like  intent). 

10th  Count.— For  uttering  said  forged  indorsement  with  the  like  intent. 

(c)  Reported  by  A.  Bittlkston,  Esq.,  Barritter-at  law. 
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11th  and  12th  Counts. — Similar  to  9th  and  10th  counts,  only  charging  the  intent 
to  be  to  defraud  Abraham  Wildey  Robarts,  and  others. 

13th  and  14th  Counts. — Similar  to  the  9th  and  10th,  with  intent  to  defraud  John 
Jickson. 

15th  and  16th  Counts. — Similar  to  the  9th  and  10th,  with  intent  to  defraud  Anne 
Magdalene  Isherwood  and  others,  as  executrixes  of  the  said  John  Isherwood,  deceased. 

The  prisoner  was  an  attorney  at  Stockport,  in  considerable  business,  and  had  main* 
tBined  an  excellent  character.^ 

He  was  confidential  attorney  to  the  late  Mr.  Isherwood,  of  Marple  Hall,  who  died 
JD  May,  1839,  leaving  a  widow  and  three  daughters  executrixes  to  his  will,  and  a  gen- 
tieman  as  executor,  who  never  took  out  probate. 

Mr.  Isherwood  had  insured  his  life  in  the  Pelican  Office  for  £5,000. 

The  probate  to  Mrs.  Isherwood  and  the  daughters  was  taken  out  early  in  December, 
ind  the  prisoner,  without  their  instruction  or  knowledge,  made  application  to  the  office 
for  payment;  he  had  possession  of  the  policy,  and  producing  that  and  the  probate  to 
Mr.  Tate,  the  agent  of  the  office,  it  was  settled  that  payment  should  be  made.     , 

Mr.  Tate  proposed  that  the  mode  of  payment  should  be  by  his  drawing  a  bill  upon 
the  office,  and  the  executrixes  indorsing  the  bill ;  this  was  arranged,  and  Mr.  Tate  drew 
tite  bill  and  gave  it  to  the  prisoner,  to  obtain  the  indorsements  of  the  executrixes. 

This  was  on  the  20th  December ;  about  the  3rd  of  January,  1840,  the  bill  was  paid 
hj  the  prisoner  into  the  bank  at  Stockport,  with  which  he  kept  an  account,  with  the 
apparent  indorsements  of  Mrs.  Isherwood  and  her  three  daughters  (among  them  the 
Qoe  named  in  the  indictment),  and  his  own  indorsement  after  theirs ;  and  it  was  on  that 
day  placed  to  his  account,  and  he  instantly  began  drawing  upon  it,  drawing  on  that  day 
£2,450,  several  other  drafts  before  the  bill  became  due,  and  in  the  course  of  the  month 
to  the  amount  of  upwards  of  £4,600. 

The  manager  and  public  officer  of  the  Stockport  bank  was  John  Jackson ;  he  indorsed 
tiie  bill,  and  remitted  it  to  the  house  of  Jones,  Loyd,  &  Co.,  in  London. 

The  acceptance  of  Muspratt  and  Clarke  was  obtained,  and  the  bill  was  paid  to  Jones, 
Loyd.  &  Co.,  by  Robarts  &  Co.,  and  Jones  and  Loyd  carried  it  to  the  credit  of  the 
Stockport  bank. 

The  forging  of  the  name  of  Anne  Magdalene  Isherwood  was  clearly  proved,  and  it 
qipeared  that  the  whole  transaction  was  without  the  knowledge  of  any  one  of  the  exe- 
CDtrixes,  the  prisoner  assuring  them,  from  time  to  time,  when  they  were  inquiring  about 
tile  money,  with  a  pretence  that  it  was  necessary  to  take  out  a  Canterbury  probate, 
vid  that  the  office,  in  the  meantime,  were  allowing  interest. 

In  the  summer  of  1840  the  discovery  of  the  forgery  was  made,  and  a  warrant  issued 
to  apprehend  the  prisoner,  but  he  absconded,  and  was  not  taken  until  the  month  of 
September  last. 

It  appeared  in  the  course  of  the  evidence,  that  the  title  of  the  Pelican  Office 
m  misdescribed  in  the  bill  of  exchange,  which  description  is  followed  in  the  indict- 

Tbe  title  of  the  office,  as  appeared  by  the  policy,  is  "  Pelican  Life  Insurance  Com- 

Mr.  Muspratt  and  Mr.  Clarke,  who  accepted  the  bill,  were  proved  to  be  two  of  the 
sanagers  or  directors,  who  were  elected  annually,  and  the  clerk  said  they  all  acted  as 
tnutees ;  Mr.  Jervis  and  Mr.  Welsby  took  the  several  objections.  I  must  observe,  the 
honh  appears  to  me  to  be  founded  on  a  misapprehension  of  the  evidence. 

There  was  no  evidence  of  any  direction  by  the  prisoner  to  send  the  bill  up  to 
LoDdon  for  acceptance  and  payment ;  there  was  nothing  more  than  the  deposit  of  the 
Ul,  the  placing  it  to  his  credit,  and  drawing  upon  it. 

The  jury  found  the  prisoner  guilty,  and  I  forbore  to  pass  sentence,  and  reserved 
tile  case  for  the  opinion  of  the  judges. 

Objections. 

1.  That  the  bill  of  exchange  mentioned  in  the  indictment,  being  made  payable  to 
Mrs.  Elizabeth  Isherwood.  Miriam  Isherwood,  Anne  Magdalene  Isherwood,  and 
Anoe  Maria  Isherwood,  or  order,  the  executrixes  of  John  Isherwood,  was  negotiable 
^y  upon  indorsement  by  all  the  said  payees,  and  therefore  that  the  forgery  of  one  of 
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the  said  names  was  not  a  "  forged  indorsement "  of  the  said  hill,  as  alleged  in  this 
indictment. 

2.  As  to  the  counts  chargmg  an  intent  to  defraud  certain  persons  as  trustees  of  the 
Pelican  Life  Office,  that  hy  such  allegation  the  latter  words  are  made  material ;  and  it 
appeared  in  evidence  that  the  title  of  the  company  was  not  ^'  The  Pelican  Life  Office,** 
but  "  The  Pelican  Life  Insurance  Company." 

3.  As  to  the  counts  charging  the  intent  to  defraud  A.  W.  Robarts  and  others,  that 
they  were  not  proved,  inasmuch  as  Messrs.  Robarts  and  Co.  were  merely  the  agents  of 
the  insurance  company  to  pay  the  bill,  after  its  having  been  accepted  by  the  directors, 
on  behalf  of  the  company,  with  the  forged  indorsement  thereon,  and  therefore  thef 
could  not  be  liable  upon  the  bill,  or  otherwise  in  respect  of  it,  by  reason  of  the  forgeiy. 

4.  As  to  the  counts  charging  an  intent  to  defraud  John  Jackson,  that  they  were 
not  proved,  inasmuch  as,  according  to  the  evidence,  the  bill  was  delivered  by  the  pri- 
soner to  John  Jackson,  merely  as  the  agent  of  the  prisoner,  to  procure  the  acceptance 
thereof  by  the  insurance  company. 

5.  As  to  the  counts  charging  an  intent  to  defraud  the  executrixes : — 

(1.)  That  if  the  indorsement  by  the  prisoner  was  without  authority,  and  so  t 
forgery,  the  executrixes  could  not  be  defrauded,  because  the  insurance  company  wooM 
nevertlieless  be  liable  to  them  for  the  amount  of  the  policy. 

(2.)  That  the  description  "  as  executrixes,  &c."  was  material  as  laid ;  and  it  iq>- 
peared  that  there  was  also  an  executor  named  in  the  will,  although  it  was  not  proved 
by  him. 

Welshy,  for  the  prisoner. — The  first  objection  taken  to  this  indictment  is  that  die 
forgery  of  the  indorsement  of  one  person  will  not  constitute  the  forgery  of  an  indorse- 
ment of  this  bill,  which  is  a  bill  payable  to  several  persons  or  order,  t.  e.  their  jomt 
order.  And  the  question  arises  whether  one  executor  can  indorse  a  bill  so  as  to  bind 
his  co-executors  by  such  indorsement.  The  only  ground  on  which  a  party  can  be 
convicted  of  forgery  is  that  some  person  is  defrauded ;  and  if  the  bill  in  questioo 
were  not  negotiable,  no  person  could  be  defrauded  by  it.  Such  a  bill  is  not  assets,  and 
does  not  fcdl  within  the  principle  that  one  executor  can  deal  with  assets  so  as  to 
bind  his  co-executors.  {King  v.  Thorn,  1  T.  R.  487.)  The  indorsement  of  one  executor 
could  not  operate  as  any  assignment  of  the  bill ;  and  there  is,  moreover,  no  coont 
charging  any  intent  to  defraud  Anne  Magdalene  Isherwood  alone,  although  there  is  a 
count  charging  an  intent  to  defraud  A.  M.  Isherwood  and  others,  executrixes.  Tlie 
Law  Merchant  prevents  executors  so  disposing  of  the  effects  of  their  testator,  and  in 
Childs  V.  Moinins  (2  Bro.  &  Bing.  460),  it  was  held  that  executors  were  personally 
liable  upon  a  joint  and  several  promissory  note  drawn  by  them  as  executors.  The 
form  of  the  bill  required  the  indorsements  of  all  the  payees,  and  the  secretary  to  the 
insurance  company  stated  to  the  prisoner  that  he  must  procure  the  indorsements  of 
all  the  ladies.  It  may  perhaps  be  said,  non  constat  that  the  bill  did  not  bear  the 
genuine  indorsement  of  the  other  three  executrixes  at  the  time  of  the  forgery  of  the 
one  in  question ;  but  there  are  separate  indictments  for  forging  the  other  indorsements, 
and  if  the  bill  bore  the  genuine  indorsements  of  the  other  parties  the  case  would  really 
be  the  same,  as  the  indictment  must  charge  the  forgery  of  something  which,  if  genuio^ 
would  bind  the  party ;  and  here  the  indorsement  of  all  the  executrixes  is  one  indone- 
ment  in  law.  The  party  whose  indorsement  is  here  charged  to  be  forged  could  not,  it 
is  submitted,  be  chaiged  as  a  new  drawer ;  but  if  so,  it  should  be  so  described  by  the 
indictment.  (Burmester  v.  Hogarth,  11  M.  &  W.  97.)  It  is  also  to  be  considered,  that 
if  the  defendant  forged  the  whole  of  the  indorsements  it  would  be  but  one  felony ;  but 
here  are  several  indictments,  by  the  form  of  which  the  defendant,  though  convicted  on 
one,  would  be  prevented  from  pleading  autrefois  convict  to  the  others,  (a) 

Lord  Denman,  C.J. — ^Does  this  indictment  follow  the  terms  of  the  Act  so  as  to 
charge  an  offence  within  it  ? 

E.  V.  Williams,  contra.— The  terms  of  the  Act  (11  Geo.  4  &  1  Wm.  4,  c.  66,  s.8) 
are,  "  If  any  person  shall  forge  or  alter,  &c.,  any  indorsement  on,  or  assignment  of, 
any  bill  of  exchange,  &c.;"  and  the  indictment  charges  that  the  defimdant  forged  on  the 
back  of  the  bill  an  indorsement  of  it.  These  terms,  it  is  submitted,  distinctly  charge 
the  ofienoe  mentioned  in  the  Act ;  it  charges  a  forgery  of  an  indorsement  of  the  bw» 
(a)  The  other  objeetiims  raised  at  the  trial  were  not  aigned. 
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and  it  alao  charges  that  forgery  of  an  indorsement  to  have  been  made  on  the  bill ;  and 
this  is  clearly  the  forgery  of  an  indorsement  on  the  bill  within  the  Act.  The  signature 
In  question  is  some  indorsement  of  the  bill ;  if  it  be  the  indorsement  of  any  person 
who  can  be  made  liable  by  it,  it  will  satisfy  the  terms  of  the  Act.  If  the  defendant  was 
guilty  of  forging  any  indorsements  which  would  be  efficacious  either  alone  or  with 
odiers,  the  statute  is  satisfied.  The  words  "  or  assignment  of."  in  the  Act,  it  is  sub« 
mitted*  do  not  confine,  but  enlarge  the  sense. 

Pollock,  C.B. — The  indorsement  of  the  bill  with  the  name  of  a  stranger,  being  a 
penon  of  credit,  would  give  the  bill  greater  currency. 

WUiiams. — Exactly  so ;  and  the  only  question  is,  whether  the  indorsement  is  cal- 
culated to  deceive  the  party  to  whom  it  is  uttered,  and  in  this  view  of  the  case  it  may 
be  admitted  for  the  purpose  of  the  argument  that  the  indorsement  should  be  efficacious ; 
Tic.  that  the  thing  forged,  supposing  it  to  have  been  genuine,  would  have  been  valid. 
The  principal  case  on  this  point  is  that  of  Rex  v.  Wicks  (R.  &  R.  149).  where  it  was 
held  that  uttering  a  forged  bill,  payable  to  the  drawer's  order,  with  intent  to  defraud, 
was  a  complete  offence,  although  there  was  no  indorsement  on  it  purporting  to  be  that 
of  the  drawer.     It  is  said  in  the  report  of  this  case  that  Mr.  Justice  Bayley  (who  was 
not  present  at  the  argument)  dissented  from  the  judgment,  but  this  is  most  probably  a 
mistake,  as  Sir  J.  Bayley  has  found  that  learned  judge's  notes  of  the  case,  in  which 
there  is  no  mark  or  appearance  of  dissent.     The  importance  of  this  case  was  felt  by 
tiie  counsel  on  the  other  side,  as  he  anticipated  the  argument  that  Ann  Magdalen 
Iflherwood  would  have  been  liable  on  her  indorsement  as  the  drawer  of  a  new  bill. 
Hie  question  is  then  reduced  to  the  meaning  of  the  words  "  any  indorsement  en."  and 
whether  the  allegation  in  the  indictment,  that  the  defendant  forged  on  the  bill  of  ex- 
diange  "  an  indorsement  of  it."  amounts  to  an  allegation  that  he  forged  an  indorse- 
sent  on  the  bill.     And  it  is  submitted,  that  unquestionably  the  act  in  question  was  an 
indorsement,  if  it  did  not  amount  to  an  assignment  of  the  bill.     Let  it  be  supposed 
that  a  bill  payable  to  the  order  of  three  persons  is  uttered  with  the  forged  indorsement 
of  one  of  them,  on  the  understanding  that  the  person  to  whom  it  is  uttered  can  pro- 
cure the  indorsements  of  the  remaining  parties,  the  argument  on  the  other  side, 
would  make  this  no  offence ;  so  in  the   case  of  the  forgery  of  the  indorsement  of  a 
Btme  of  great  credit  not  being  a  payee  of  the  bill.     The  argument  on  the  other  side, 
that  there  is  no  count  charging  an  intent  to  defraud  A.  M.  Isherwood  alone,  is  a  mere 
fallacy.     The  intent  is  not  to  defraud  the  party  whose  indorsement  is  forged,  but  the 
party  to  whom  the  forgery  is  uttered,  who  is  in  this  case  the  public  officer  of  the 
Stodcport  Bank.    On  ^is  indictment  it  must  certainly  be  assumed  that  the  act  charged 
bthe  forgery  of  the  indorsement  of  A.  M.  Isherwood  only ;  but  an  indorser  may  always 
he  treated  as  a  new  drawer,  as  decided  in  Penny  v.  Innes  (1  C.  M.  &  R.  439),  and  the 
nme  principle  was  recognized  in  Burmester  v.  Hogarth  (11  M.  &  W.  97),  although  in 
tiiat  case  it  was  held  that  proof  of  the  defendant's  indorsement  did  not  support  the 
allegation  in  the  declaration  that  he  made  the  bill  as   therein  described.     The  case 
of  Gwinuell  v.  Herbert  (5  A.  &  E.  436)  also  recognizes  the  authority  of  Penny  v. 
Jaaef .    There  are  other  cases  also  shewing  that  if  the  indorser  could  not  be  charged 
dbeetly  on  the  bill,  he  could  on  his  collateral  undertaking  (Hill  v.  Lewis,  1  Salk.  132 ; 
Jaekmm  v.  Hudson,  2  Camp.  447) ;  and  under  this  indictment  it  is  only  necessary  that 
the  defendant  should  have  forged  an  indorsement,  which,   if  genuine,  would  give  the 
other  party  a  remedy  against  the  indorser.     In  the  case  of  Hill  v.  Lewis  the  indorse- 
ment was  by  a  person  not  being  a  payee,  and  in  Penny  v.  Innes  the  indorsement  was 
by  a  party  not  being  regularly  capal^le  of  assigning:  it.     It  is  therefore  submitted  that 
two  propositions  are  made  out,  viz.  that  the  Act,  by  the  words  '*  any  indorsement,"  does 
not  mean  merely  the  primary  indorsement,  but  any  such  indorsement  as  is  treated  by 
the  commercial  world  as  an  indorsement,  and  such  as  would  make  the  party  indorsing 
fiable  on  it ;  and  also  that  the  indorsement  is  efficacious  if  the  party  could  be  sued 
by  the  holder  of  the  bill.     Even  taking  the  words  of  the  Act  in  the  strictest  sense, 
aod  luppoBing  them  to  mean  such  an  indorsement  as  would  pass  the  bill,  it  is  sub- 
mitted Uiat  tbos  IS  such  an  indorsement.     Looking  at  the  whole  of  the  bill,  it  is  im- 
poaaible  to  doubt  that  it  was  given  to  the  payees  as  executrixes.     One  of  them  is  de- 
scribed aa  being  A  B«  the  wife  of  C  D,  and  the  only  way  she  could  indorse  it  alor.e 
would  be  as  an  executrix ;  if  this  is  so,  the  authorities  make  it  clear  they  might 
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mie  on  it  as  ezecatrixes  (Partridge  v.  Court,  5  Price,  412;  Caiherwoodr.  Cknhwwif 
1  B.  &  C.  150)  ;  and  in  Heath  v.  Chilton  (12  M.  &  W.  632)  this  rule  is  considered  is 
too  firmly  settled  to  be  shaken.  In  "  Shepherd's  Touchstone/'  484,  it  is  laid  down  that 
**  all  the  executors,  where  there  are  more  than  one,  in  the  eye  of  the  law  are  bat  as  one^ 
in  which  respect  the  law  doth  esteem  most  acts  done  by  or  to  any  one  of  them,  as  aeti 
done  by  or  to  all  of  them,  and  that  a  release  made  by  or  to  one  of  them  is  a  release  by 
or  to  them  all."  And  therefore  this  bill  being  made  to  the  payees  as  executrixes,  aU 
the  incidents  of  that  character  would  attach  ;  any  one  of  them  could  release  an  actioa 
brought  on  it,  and  the  case  does  fedl  within  the  principle  that  assets  may  be  dealt  with 
by  any  one  executor.  If  one  executor  having  possession  of  a  bond  can  hand  it  to  a 
stranger  so  as  his  co-executor  cannot  maintiun  trover,  one  executrix  here  could  transfer 
this  bill  as  part  of  the  assets,  as  if  she  had  been  sole  executrix  ;  so  that  taking  tiK 
words  of  the  Act  in  the  strictest  sense,  this  indorsement,  if  genuine,  would  have  been 
▼alid,  and  such  as  would  pass  the  bill.  It  is  to  be  observed  that  the  prosecutors  wot 
put  to  their  election  on  which  indictment  they  would  proceed,  and  that  there  is  no  evi- 
dence whether  the  other  indorsements  were  forgeries  or  not.  This  is  not  an  objectioa 
appearing  on  the  record,  but  a  mere  question  of  evidence,  and  this  is  found  to  be  t 
forged  indorsement.  If  the  others  are  considered  as  genuine,  then  the  transfer  of  tiie 
bill  is  complete  in  the  view  of  the  case  taken  by  the  other  side  ;  but  it  is  not  necessiiy 
to  resort  to  this,  as  the  indorsement  of  one  party  would  have  been  efficacious  to  gife 
credit  to  the  bill  and  make  the  indorser  liable  on  it. 

WeUhy,  in  reply. — ^The  principle  may  be  admitted  that  one  executor  alone  may  detl 
with  assets,  but  there  is  no  authority  to  shew  that  one  executor  may  indorse  a  biil,  ao 
as  to  bind  his  co-executor.  At  all  events,  it  is  submitted  that  it  must  be  done  in  tiie 
name  of  the  co-executor  as  well  as  his  own.  It  is  also  submitted  that  the  Act  mittt 
be  construed  to  mean  such  an  indorsement  as  would  transfer  the  bill.  The  wordi 
"  any  acceptance"  would  not  be  satisfied  by  the  acceptance  of  one  of  several  drawees. 
And  here  the  prosecutors  have  not  chosen  to  allege  the  forgery  of  an  indorsement  oa 
the  bill  in  the  terms  of  the  Act,  but  that  the  defendant  on  the  bill  forged  an  indorse- 
ment  of  it.  No  doubt  the  indorser  may  be  treated  as  a  new  drawer ;  but  then  te 
question  arises  on  the  authorities,  whether  he  is  not  to  be  considered  and  described  u 
die  drawer  of  a  new  bill. 

The  judges,  upon  consideration,  were  unanimously  of  opinion  that  the  conviction  Mff 
right. 


CROWN  CASE  RESERVED. 

serjeant's-inx  hall. 

Friday,  February  14,  1846. 

(Before  Lord  Denmax,  C.J.,  Tindal,  C  J.,  Pollock,  C.B.,  Patteson,  CoLBRXoa^ 
CoLTMAN,  Cresswell,  Erlb,  and  Platt,  J  J.,  and  Parke  and  Rolfe,  BB. 

The  Queen  v.  Joseph  Radford,  (a) 

Uttering  a  forged  receipt — Evidence, 
The  exhibiting  qf  a  forged  receipt  to  the  party  with  whom  the  prisoner  ie  claiming  credit  on  se- 
count  qf  that  receipt,  ie  an  uttering  to  that  party,  although  the  prisoner  never  voluntaritg  perk 
with  the  posseuion  qf  it. 

Tffi  prisoner  was  convicted  at  the  Chester  Winter  Assizes,  1844,  before  Gbmey.B., 
on  an  indictment  for  uttering  a  forged  receipt ;  but  sentence  was  not  passed,  the 
following  case  being  reserved  for  the  opinion  of  the  judges. 

Joseph  Radford  was  convicted  before  me,  at  the  late  Winter  Assizes  for  the  coan^f 
of  Chester,  for  uttering  a  forged  receipt  for  5/.  14s.  6d.,  laid  in  different  counts,  witt 
intent  to  defiraud  Mr.  Lee,  George  Turner,  and  others. 

(a)  Reported  by  A*  Bittlbston,  Eiq.,  Bsrrister-at-law. 
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The  pxiiimer  was  a  stone  mason,  and  purchased  stone  at  a  qnany  the  property  of 
Ifr.Lee. 

At  the  time  of  the  dealing,  the  quarry  was  managed  by  George  Turner. 

Thepnaoner  incuned  the  debt  of  5/.  14  s.  6d.  on  the  6th  July,  1840;  an  invoice 
WM  sent  without  any  receipt. 

The  prisoner  was  repeatedly  applied  to  for  payment,  and  made  repeated  promises  of 


At  last,  in  July,  1844,  he,  for  the  first  time,  alleged  that  he  had  paid  for  the  stone  at 

the  time  (1840),  and  that  he  had  a  receipt  signed  by  Turner. 
Qn  this,  Forster,  who  had  succeeded  Turner  as  manager,  went  orcr  to  him,  17tl& 

Aogust ;  the  prisoner  produced  the  receipt,  and  exhibited  it  to  him  to  look  at,  but 

voold  not  part  with  it  out  of  his  hand. 
On  the  21st  August  Forster  returned  to  him,  taking  Turner  with  him,  and  again 

cdled  on  him  to  produce  the  receipt;  he  did  produce  it,  and  held  it  up  for  him  and  Turner 

to  look  at,  but  refused  to  part  with  it  out  of  his  hand.  Mr.  Forster,  however,  got  it  from 

liiai»  and  he  was  apprehended. 
Mr.  Townsend,  for  the  prisoner,  contended  that  this  was  not  an  uttering,  and  cited 

fte  case  of  Rex  v.  Shttkard  (Russ.  &  R.  200). 
I  inclined  to  think  that  the  exhibiting  it  to  the  person  with  whom  he  was  claiming- 

aedit  for  it  was  an  uttering  and  publishing,  even  though  he  had  not  parted  with  it  out 

oC  his  hand,  but  I  forbore  passing  sentence,  and  reserved  the  point  for  the  consideration 

flf  the  judges. 

Tmauend^  for  the  prisoner. — ^The  evidence  here  stated  does  not  support  an  uttering 
uader  the  Act  11  Geo.  4  &  1  Wm.  4,  c.  6Q,  s.  10,  which,  being  a  highly  penal  statute, 
ii  to  be  strictly  construed.     At  the  trial  the  words  "  disposed  of  or  put  off,"  contained 
ia  that  section,  were  considered  as  out  of  the  question ;  and  so,  I  submit,  is  tlie  word 
••  offer ;"  the  word  "  utter "  is   the   only  one  that  can  by  possibility  be  considered 
tpplicable.     In  Rex  v.  Shukard(R.  &  R.  200),  the  fabricated  instrument  was  not  read, 
hoX  merely  shewn  to  the  party,  and  the  judges  were  of  opinion  that,  in  order  to  con- 
idtnte  an  uttering,  it  must  be  parted  with  or  tendered,  or  offered,  or  used  in  some  way 
to  get  money  or  credit  upon  it.     The  word  utter  has  acquired  a  technical  meaning ;  it 
isin  law  to  publish  or  send  into  circulation ;  there  must  either  be  a  publication,  or  some- 
thing tantamount.     A  definition  of  the  word  utter  will  be  sought  for  in  vain  amongst 
the  old  precedents ;  in  Rex  v.  Champion  (Tremaine's  Pleas  of  the  Crown,  129),  txn^Rex 
i.Lady  Ivy  (ib.  135),  the  words  are  •'  publicavit  et  publicari  causavit/*     In  the  sta- 
tute 5  Eliz.  c.  14,  s.  1,  "  uttering  and  publishing  '*  appear  to  be  treated  as  the  same 
thing.  The  act  of  uttering  a  forged  instrument  with  intent  to  defraud  is  precisely  ana- 
k^us  to  the  publishing  a  libel  with  intent  to  defame ;  and  there  must  be  either  a 
ddivery  of  the  false  paper,  or  a  communication  of  the  context  to  the  party  to  whom  the 
uttering  takes  place.     The  circumstances  constituting  the  publishing  a  libel  were  fully 
ccmaidered  in  Rex  v.  Bttrdeti  (3  B.  &  Aid.  717,  and  4  B.  &  A.  Ill) ;  in  the  latter 
case  (p.  143),  uttering  and  publishing  are  treated  by  Holroyd,  J.,  iis  synonymous.    In 
the  present  case,  the  facts  disprove  a  publication ;  it  does  not  appear  the  contents  of  the 
ptper  were  communicated  to  the  witness,  as  not  a  particle  of  the  forged  receipt  was 
ittd,  and  the  prisoner  did  not  part  with  or  deliver  it ;  for  the  phrase  used  shews  that 
it  was  gotten  from  him  by  force  when  he  was  apprehended ;  and  although  there  might 
be  a  bc^nning  or  intent  to  utter,  the  act  was  not  perfected  or  consummated,  and  at  the 
atmost  it  was  but  a  partial  uttering.     At  most,  tlie  facts  amount  to  a  tendering,  and 
tendering  and  uttering  are  treated  by  a  statute  in  pari  materid  (15  Geo.  2,  c.  28,  s.  2),  as 
distinct  offences,  and  so  it  was  held  in  Frank*s  case  (2  Leach,  646).     It  may  admit  of 
great  doubt  whether  this  amounts  to  a  tendering  ;  and  if  it  docs  not,  (i  fortiori  it  docs 
not  amount  to  an  uttering — neither  does  it  amount  to  an  offering.    Accorduig  to  John- 
son's Dictionary,  to  offer  is  to  present  a  thing,  so  that  it  may  be  taken  or  received  ; 
and  according  to  Webster's  Dictionary,  to  present  for  acceptance  or  rejection,  to  exhi- 
bit something  that  may  be  taken  or  received,  or  not ;  and  the  examples  given  arc  very 

fiuniliar,  as,  "  he  offered  me  a  sum  of  money,*'  "  he  offered  me  his  umbrella." 

Pollock,  C.  B. — ^That  is  not  so  with  respect  to  a  receipt,  although  it  may  be  so  as 
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to  a  piirse  or  umbrella,  or  even  a  promissory  note ;  a  receipt  is  not  to  be  retained  hj 
the  party  to  whom  it  is  exhibited. 

Toumsend, — The  observations  of  the  learned  judge  cannot  be  answered  without 
referring  to  facts  of  the  case  not  appearing  on  the  abridged  statement  submitted  by  the 
learned  Baron,  with  a  view  only  to  the  question,  whether  the  facts  would  satisfy  the 
word  utter,  and  not  as  to  the  word  offer.  The  jury  returned  a  verdict  of  guilty  of 
uttering,  and  the  question  intended  to  be  submitted  was,  whether  there  was  an  uttering 
in  law ;  and  it  is  submitted,  that  a  mere  shewing,  as  in  this  case,  does  not  amount  to  aa 
uttering.  Other  statutes  in  pari  materia  use  other  words,  which,  perhaps,  might  include 
this  case.  The  o  hQ  Wm.  4,  c.  24,  s.  3,  as  to  forging  naval  certificates  and  protec- 
tions, has  the  words  **  produce,  utter,  or  make  use  of;"  the  2  Wm.  4.  c.  16,  s.  4,  as 
to  forged  excise  permits,  the  words  "  utter,  give,  or  make  use  of;"  and  the  stat. 
2  &  3  Wm.  4,  c.  59,  s.  19,  as  to  false  certificates  for  transferring  annuities,  the  words 
"  utter,  or  deliver,  or  produce  ;*'  it  is,  therefore,  a  fair  inference,  from  the  omission  of 
such  words  in  the  statute  in  question,  that  the  act  of  producing  or  shewing  should  not 
be  visited  with  the  penalties  of  that  statute.  The  act  of  uttering  being,  it  is  submitted, 
analogous  to  publishing,  it  follows,  that  what  is  necessary  to  publishing  is  necessary  to 
constitute  uttering  ;  and  if  a  mere  shewing  is  not  a  publishing  in  law,  this  is  not  an 
uttering  in  law.  The  words  of  the  5  Eliz.  c.  14,  are,  "  publish  or  shew  forth  in  evi- 
dence," and  if  a  thing  be  shewn  forth  in  evidence,  it  must  be  so  shewn  that  either 
party  may  use  it ;  and  it  is  submitted,  that  the  word  utter  has  received  an  artificial  or 
technical  sense,  synonymous  with  shewing  forth  in  evidence ;  but  in  this  case  it  was  not 
so.  The  party  to  whom  the  document  was  shewn  wished  it  to  be  so,  but  the  prisoner 
refused ;  the  uttering  was  therefore  not  completed,  and  it  is  submitted  that  the  pri- 
soner is  entitled  to  have  the  judgment  arrested. 

The  judges,  upon  consideration,  held  the  conviction  right. 
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serjeant's-inn  hall. 

Friday,  February  14,  1845. 

(Before  Lord  Denman,  C.J.,  Tindal,  C.J.,  Pollock,  C.B.,  Pattesox,  Coleridge, 
CoLTMAN,  Cresswell,  Erle,  and  Platt,  JJ,,  and  Parke  and  Rolfe,  BB.) 

The  Queen  v.  Thomas  Carter,  (a) 

Forgery — Warranty  or  order  for  t/te  payment  of  money — Indictment — Intent. 

A  letter  addressed  to  the  managing  agent  of  a  banking  company  at  one  of  their  branch  banks,  ad 
purporting  to  be  signed  by  one  of  their  customers  ^  in  the  following  words^  '*  Please  to  pay  to  J.J» 
the  sum  of  13/.,  by  order  uf  C.  S,  (the  customer).  I  shall  see  you  on  Monday t"  is  property 
described  as  an  order  for  the  payment  of  money  in  an  indictment  under  11  Geo.  4  ij*  1  Wm.  4, 
c.  66,  s.  3  ;  although  the  state  of  the  accounts  between  the  bank  and  the  customer  may  be  left  « 
doubt. 

The  intent  was  laid  in  some  counts  to  defraud  the  public  officer  of  the  company;  in  others,  to  defraud 
**  H.  D.  (one  ff  the  pari  tiers)  and  others;**  and  in  a  third  set,  to  drfraud  the  customer.  A  verdict 
of  not  guilty  uras  entered  upon  the  latter  set  of  counts ;  as  to  the  former,  the  public  officer  of  the 
company  was  examined,  and  stated  his  appointment ;  bid  the  statutory  evidence  was  not  given;  end 
held  sufficient ;  as,  if  the  evidence  of  his  being  a  public  officer  had  altogether  failed,  the  other  intent 
might  have  been  relied  on  and  was  proved, 

INDICTMENT.— The  first  count  stated,  that  Thomas  Carter,  late  of  the  parish  of 
Northallerton,  in  the  County  of  York,  labourer,  on  the  20th  day  of  July,  1844, 

(a)  Kqported  by  A.  Bittlsston,  Esq.,  Barrister-at-law. 
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with  force  and  arms,  at  the  parish  of  Thursk,  in  the  county  aforesaid,  feloniously  did 
(arge  a  certain  order  for  the  payment  of  money,  which  said  forged  order  for  the  pay-, 
ment  of  money  is  as  follows,  that  is  to  say  : — 
"  Mr.  Johnson,—  "  Thomton-le-Moor,  July  20th,  1844. 

••  Sir,  please  to  pay  to  James  Jackson  the  sum  of  £13,  by  order  of  Chrs. 
SadleTj^  Thomton-le-Moor,  brewer, — the  District  Bank.     I  shall  see  you  on  Monday. 

"Your  obliged, 

"  Chrs,  Sadler." 
and  which  said  forged  order  for  the  payment  of  money  is,  on  the  back  thereof,  addressed 
to  "  Mr.  Johnson,  District  Bank,  Thursk,"  with  intent  to  defraud  one  Henry  Dresser, 
then  and  there  being  one  of  the  pubhc  officers  of  the  Yorkshire  District  Bank,  duly 
nomiuated  according  to  an  Act  passed  in  the  7  th  year  of  the  reign  of  his  late  Majesty  King 
George  the  4th,  intituled  "  An  Act  for  the  better  Regulating  Copartnerships  of  certain 
Bankers  in  England,  and  for  amending  so  much  of  an  Act  of  the  d9th  &  40th  years  of  the 
reign  of  his  late  Majesty  King  George  the  3d,  intituled,  'An  Act  for  Re-estabHshing  aa 
Agreement  with  the  Governor  and  Company  of  the  Bank  of  England,  for  advancing  the*, 
sum  of  Three  Millions  towards  the  Supply  for  the  Service  of  the  year  1 800,'  as  relates 
to  the  same,"  against  the  form  of  the  statute  in  such  case  made  and  provided,  and  against . 
the  peace  of  our  Lady  the  Queen,  her  crown  and  dignity. 

The  second  count  states,  that  the  said  Thomas  Carter  afterwards,  to  wit,  on  the  day 
and  year  aforesaid,  with  force  and  arms,  at  the  parish  aforesaid,  in  the  county  aforesaid,  ^ 
felomously  did  offer,  utter,  dispose  of,  and  put  off  a  certain  o^er  forged  order  for  the 
payment  of  money,  which  said  last- mentioned  forged  order  for  the  payment  of  money 
is  as  follows — (setting  it  out,  as  in  the  first  count) — and  which  said  last- mentioned 
forged  order  for  the  payment  of  money  is,  on  the  back  thereof,  directed  to  "  Mr.  John-  - 
son,  District  Bank,  Thursk,"  with  intent  to  defraud  the  said  Henry  Dresser,  he,  the  said 
Heary  Dresser,  then  and  there  being  one  of  the  public  officers  of  the  Yorkshire  District 
Bank,  duly  nominated  according  to  the  said  Act,  passed  in  the  7th  year  of  the  reign  of 
his  late  Majesty  King  George  the  4th,  aforesaid,  he,  the  said  Thomas  Carter,  at  the  time 
he  80  offered,  uttered,  disposed  of,  and  put  off  the  said  last-mentioned  forged  order  for 
the  payment  of  money  as  aforesaid,  then  and  there  well  knowing  the  same  to  be 
fiirged,  against  the  form  of  the  statute  in  such  case  made  and  provided,  and  against  the 
peace  of  our  Lady  the  Queen,  her  crown  and  dignity. 

The  third  count  states,  that  the  said  Thomas  Carter  afterwards,  to  wit,  on  the  day 
and  year  aforesaid,  in  the  county  aforesaid,  feloniously  did  forge  a  certain  other  order 
for  the  payment  of  money,  which  said  last- mentioned  forged  order  for  the  payment  of 
money  is  as  follows,  that  is  to  say — (setting  it  out  as  before) — with  intent  to  defraud 
the  said  Henry  Dresser  and  others,  against  the  form,  &c.,  in  such  case  made  and  pro-i-- 
vided,  and  against  the  peace  of  our  Lady  the  Queen,  her  crown  and  dignity. 

The  4th,  5th,  and  6th  counts,  slightly  varying  the  statement,  charged  the  intent  to^ 
defraud  the  said  Henry  Dresser  and  others.  The  7th,  8th,  9th,  and  10th  counts  laid 
the  intent  to  defraud  Christopher  Sadler. 

The  prisoner  was  tried  at  the  last  Winter  Assize  for  the  county  of  York,  before 
Coleridge,  J.,  on  the  above  indictment,  and  was  found  guilty  on  the  counts  for  uttering 
tiie  order  with  intent  to  defraud  the  public  officer,  and  for  uttering  with  intent  to 
defraud  the  shareholders ;  and  not  guilty  on  the  other  coimts.  Objections  were  taken 
tt  die  trial  that  the  forged  document  could  not  be  construed  as  an  order,  and  Mr. 
Justice  Coleridge  ruled  against  the  objection,  but  reserved  the  point  for  the  consider- 
ttion  of  the  judges,  observmg  that  he  thought  it  an  order  in  form  on  the  face  of  it ; 
jmt  that  doubt  might  arise,  as  it  was  left  uncertain  how  the  account  stood,  whether 
if  Sadler  had  no  right  to  make  an  order,  that  could  be  an  order  which  none  were  bound 
to  obey.  Mr.  Hadl,  the  prisoner's  counsel,  also  objected  at  the  trial,  that  the  proof 
tendered  of  Mr.  Dresser  being  the  public  officer  was  insufficient,  that  proof  being 
given  by  Mr.  Dresser  himself,  who  produced  a  copy  of  the  Stamp  Office  return  made 
by  one  of  his  clerks,  and  examined  by  him,  Mr.  Dresser. 

Hall,  for  the  prisoner. — It  will  be  convenient,  in  the  first  place,  to  deal  with  the  third 
objection  raised  at  the  trial,  as  that  disposes  of  the  whole  indictment :  that  objection 
tti  that  the  instrument  in  question  is  improperly  described  as  an  order.     There  are 
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many  cases  on  this  point  decided  under  the  statute  of  7  Geo.  2,  e.  22,  to  the  i 
that  the  words  warrant  or  oider  are  synonymous,  which  are  not  authorities  as  to  fimr 
meaning  of  those  words  in  the  present  forgery  statute  (1 1  Qeo.  4  &  1  Wm.  4»  c.  Mk 
s.  3),  as  this  Act  contains  the  word  undertalung,  which  is  not  found  in  the  former  Act. 
In  Roberts's  case  (1  Car.  &  M.  652)(a) ;  RusseU,  onCrimes,  2522 ;  and  Gileknti's  ca8e,(i) 
(ib.  526,  1  Car.  &  M.  224),  the  distinction  between  warrants  and  orders  is  pointed  oat. 
It  may  perhaps  be  collected,  as  the  result  of  the  authorities,  that  every  order  is  a  wammt, 
but  every  warrant  is  not  an  order. 

Where  the  document  is  not  unequivocal,  the  criterion  is,  what  is  the  legal  eflfeet  of 
the  instrument,  and  not  the  accidental  form  of  expression.  (See  Raake's  case,  (t)  2 
Kossell,  523 ;  2  Mood.  C.  C.  66  ;  8  C.  &  P.  627.)  Here  there  is  no  evidence  tbrt 
there  were  any  funds  in  the  hands  of  the  drawer,  and  therefore  it  was  not  proved  to  be 
an  order.  The  document,  on  the  whole,  is  equivocal,  but  the  last  words  shew  it  not  to 
be  an  order.  A  cheque  on  a  banker  is  not  an  order  unless  the  party  has  fiinda  in  his 
hands ;  otherwise,  it  is  only  a  request. 

Cresswsll,  J.,  referred  to  CUaek's  case  (1  Leach.  540).  (d) 

HalL-^The  second  point  on  this  indictment  is,  whether  in  the  case  of  abanking  company 
it  is  allowable  to  lay  the  intent  to  defraud  one  of  them  and  others  ;  the  Bankers  Act, 
7  Creo.  4,  c.  46,  the  9th  section  of  which  provides  for  laying  the  intent  to  defraud  any 
public  officer  of  a  banking  company,  having  passed  on  the  same  day  as  the  7  Geo.  4, 
c.  64,  sec.  14  of  which  Act  provides  that  in  cases  of  partnership  it  shall  be  sufficient  to 
state  the  property  to  belong  to  one  person  named,  and  another  or  others,  as  the  case 
may  be.  In  Steward  v.  Greaves  (10  M.  &  W.  711),  the  words  "  shall,  and  lawfully 
may,"  in  the  former  statute,  were  held  to  be  obligatory  in  civil  cases,  and  the  same 
words  are  used  in  the  same  section  with  respect  to  indictments  for  forgery ;  and  it  is 


(a)  R.  ▼.  Robfris,  D.  was  io  the  habit  of  bayinp 
bones  for  F.  and  of  drawing  on  F.  for  the  price  before  he 
delivered  the  bones.  The  prisoner  forged  D.*s  name  to 
a  letter  to  F.  asking  for  3/.,  and  stating  that  be  had 
boQg^t  a  large  qnantitj  of  bones.  F.  did  not  at  this 
time  owe  any  money  to  D.  Held,  that  this  was  not 
an  order  for  the  payment  of  money  within  the  stat. 
11  Geo.  4  &  1  Wm.  4,  c.  66,  s.  3;  though,  per 
Tlndal,  C.  J.,  '*  It  might  be  a  rery  good  warrant  for 
the  payment  of  it.** 

(b)  R.  V.  Gitchrist,  In  that  case  a  person  was  in- 
dieted  for  stealing  four  warrants  and  orders  for  the 
payment  of  money.  In  one  coont  they  were  called 
**  warrants  and  orders  for  the  payment  of  money  ** 
merely  ;  in  another,  '*  warrants  and  orders  for  the 
payment  of  money,  commonly  called  post-office  money 
orders  ;**  and  in  a  third  comit  they  were  described  al) 
"  four  valuable  secarities,  that  is  to  say,  four  war- 
rants and  orders  for  the  payment  of  money,  com- 
monly called  post-ofEcc  money  orders."  They  pur- 
ported to  be  signed  by  the  postmaster  of  Shrewsbury, 
and  were  addressed  **  To  the  Post  Office,  London." 
The  form  of  the  body  of  them  was,  *'  Credit  the  per- 
son named  in  my  letter  of  advice  the  sum  of  51.  and 
debit  the  same  to  this  office  :'* — Held,  that  the  in- 
struments were  both  warrants  and  orders  for  the 
payment  of  money :  and  also  that  it  was  not  neces- 
sary to  consider  whether  they  were  in  such  a  form 
as  to  require  a  stamp  under  the  General  Stamp  Act, 
because  it  was  the  pmctice  of  the  Post  Office  to  issue 
them  unstamped,  and  that  practice  was  sanctioned 
and  legalized  by  the  stat.  3  jte  4  Vict.  c.  96. 

(r)  jR.  V.  Raake.  The  prisoner,  a  German,  went 
to  Messrs.  Rothschild  with  the  following  letter, 
purporting  to  come  from  Cologne,  from  Messrs. 
SchaaiThausen,  who  were  cor rr^pon dents  of  Roths- 
child, whose  house  had  money  of  SchaaiThausen* s  in 
their  hands.  He  presented  himself  as  Dr.  F.  A. 
Stern, 

"  Cologne,  asrd  March,  1838. 

"  Gentlemen, — I  beg  to  introduce  to  you  Dr.  F.  A. 
Stern,  who  intends  stopping  some  time  in  England 


for  sdentiflc  purposes.  You  would  therefore  mnch 
oblige  me  if  you  could  acquire  him  the  necessary  aeons 
to  public  buildings,  snch  as  libraries,  &e.  I  aba 
request  you,  in  case  he  should  be  at  any  time  la 
want  of  money,  to  pay  him,  at  his  desire,  to  the  ex- 
tent of  60{.  sterling,  as  he  is  accredited  with  ■«» 
and  I  am  consequently  prepared  to  pay  tnA.  m 
amount  against  his  receipt.  It  will,  in  dmBarcMM, 
be  my  zeiUons  endeavour  doubly  to  outweigk  all  tte 
kindness  you  may  be  pleased  to  shew  him^  aad  I 
have  the  honour  to  reniain,  &c. 

**  A.  ScnAAFFRArSlN.** 

When  the  prisoner  presented  this  letter,  he  6tm 
scribed  himself  as  Dr.  Stem  therein  menUoncd*  bet 
at  that  time  no  money  was  paid  him ;  but  in  t«« 
days  he  called  for  30/.  and  it  was  paid  him  oa  tfct 
ciedit  of  the  letter ;  he  brought  thefoHowingreeaipfi 
with  him.  '*  For  account  of  Mr.  A.  Schaaffhaosou 
of  Cologne,  to  have  received  of  Rothschild  wd 
Sons  the  sum  of  30/.  Attests,  Dr.  F.  A.  Steia." 
He  again  went  in  two  days  more  with  another  !•• 
ceipt  for  301.  more,  and  got  that  money,  601.  alto- 
gether. It  was  proved,  that  when  such  a  paper  as 
this  letter  is  brought  to  Messrs.  Rothsehikl  from  a 
correspondent  who  has  money  in  tlieir  hands,  tte 
person  who  brought  it  is  paid  whatever  he  cl^ms» 
not  exceeding  the  amount  mentioned.  If  such  per- 
son does  not  require  the  whole,  the  house  writes  upoa 
the  letter  whatever  is  paid,  and  they  consider  aaeh 
a  document  exactly  as  they  would  a  bill  of  exehaa|0, 
and  equally  obligatory  on  them  to  pay  to  the  eztcat 
of  the  fond  in  hand.  The  question  was,  whrtfacr  the 
above  document  was  a  warrant  or  order  for  the 
payment  of  money  within  the  1  Wm.  4,  c.  66,  8. 3? 
and  upon  a  case  reserved,  the  judge*  were 
mously  of  opinion  that  the  facts,  with  the  i 
warranted  their  considering  this  document  as  an 
order. 

(cO    Where  it  was  held  that  it  ought  to  1 
appeared  in  the  indictment  that  the  person  t  ' 
name  was  subscribed  to  the  order  had  authority  te 
makt  it. 
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wlnDitted  that  the  Courts  will  not  constroe  the  same  words  difierently  in  different  parts 
of  the  some  section.  Then  the  only  question  will  he,  whether  the  7  Geo.  4,  c.  46, 
8.  14.  makes  any  difference.  That  section  expressly  states,  that  it  is  passed  in  order  to 
remove  a  difficulty ;  in  this  case  there  was  no  difficulty,  as  a  remedy  had  already  been 
provided  by  the  former  Act.  The  count  of  the  indictment  in  which  the  intent  was 
laid  to  defraud  the  public  officer  was  not  proved  at  the  trial,  but  there  was  sufficient 
proved  to  shew  the  prosecutors  to  be  a  banking  company  within  the  statute. 

Pollock,  C.  B. — If  the  evidence  as  to  the  party  being  a  public  officer  was  defective, 
does  not  that  let  in  the  other  description  ? 

HaU.^U  Edwards  v.  Buchanan  (3  B.  &  Ad.  788,  1  Har.  Dig.  701,  Campb.)  be 
kw,  the  statement  of  the  party  is  sufficient  for  this  purpose  although  the  statutory 
evidence  fiailed ;  but  if  the  statutory  evidence  alone  is  admissible,  then  there  is  not  suf- 
fident  evidence.  The  case  of  Sietcard  v.  Greaves,  in  effect,  overrules'  Edwards  v.  Bu- 
ckamm,  (a)  and  the  consequence  of  adhering  to  the  latter  case  would  be,  that  where  a 
phmtiff  sued  a  person  registered  as  a  public  officer,  end  it  should  turn  out  that  another 
penon  had  been  i^pointed,  the  latter  must  be  sued,  although  not  registered,  (b) 

BUss,  for  the  Crown,  Wfxa  not  called  upon. 

The  judges,  upon  consideration,  held  the  conviction  right,  (c) 


CENTRAL  CRIMINAL  COURT. 

March  Sessiov,  1845. 
March  10. 

The  Quben  v.  Jacobs,  Tidmabsh,  and  Partridge,  (d) 

Conapiraey. 

nif/  is  tf^ffieient  evidence  qf  the  connection  between  the  parties  charged  to  warrant  the  admUtion 

tfetmiements  made  ly  one  of  them, 
Vtnsnee  in  the  date  t^fthe  inttrument  which  formed  the  m^ect-mmtter  qfthe  charge  as  between  the 

imdieimeni  and  the  evidence,  held  immaterial,  or  at  least  the  subject  of  amendment. 
Where  drfendante  were  indicted  for  falsely  conspiring  to  indict  the  prosecutor  for  an  offence — 

Held,  that  the  faUity  of  the  original  charge  was  not  essential  to  be  proved,  though  the  absence  qf 

mckproqfwas  matter  Jor  the  jury  to  take  into  their  consideration  in  estimating  the  bona  or  mala 
/Use  of  the  former  prosecution, 

THE  prisoners  were  indicted  for  conspiring  together  fiedsely  to  indict  the  prosecutor 
for  keeping  a  bawdy-house,  with  intent  to  extort  money.  In  the  course  of  the 
evidence  it  appeared  that  Tidmarsh  came  to  the  prosecutor  to  make  certain  propositions 
to  him,  which  implicated  Jacobs  and  Partridge  in  a  conspiracy  to  extort  money.  For 
ths  purpose  of  connecting  him  with  the  two  latter  prisoners,  it  was  proved  that  at 
subsequent  interviews  between  the  prosecutor,  Jacobs,  and  Pkfftridge,  Tidmarsh  was  pre- 
Mat,  but  in  another  part  of  the  room,  and  unable  to  hear  what  passed.  Subsequently,  Tid- 
nuali  cune  with  Jacobs  and  Partridge  to  the  prosecutor,  after  an  appointment  made 
vith  the  two  latter,  to  receive  the  money  which  had  been  the  subject  of  the  former  pro- 
podtion.  He  waited  with  them  at  the  prosecutor's  for  the  space  of  an  hour  and  a  half 
OQ  that  occasion,  but  was  not  proved  to  have  said  any  thing. 

Cfarkgon,  for  the  prisoner  Jacobs,  submitted  that  enough  had  not  been  shewn  to 
juitify  the  subject-matter  of  the  propositions  being  given  in  evidence. 

(«)  Edwards  t.  Buchanan  was  not  cited  i&  Steward  field,  1  Mood.  C.  C.  416 ;  R.  ▼.  AtkiMson,  1  C.  &  M. 

V.  Qrtsses,  325  ;  R.  v.  WHIsughby,  2  East,  P.  C.  944 ;   R.  v. 

(I)  See  Jt.  T.  James  (7  Car.  &  P.  553),  where  it  Shepherd,  I  Leadi,  226  ;  R,  v.  Lockett,  1  L.  94, 

«ishdd,thattlieprovisionsof  7Geo.  4,  c.46,are  2  East,  P.  C.  940 ;  R.\,Baker,  IM.C.C.  231; 

ciadltife,  and  that  the  prosecutor  may,  notwith-  R.  t.  Tkom,  1  Car.  &  M.  206 ;  IZ.  ▼.  Ellor,  1  Leach, 

<^*a&f,  lay  the  intent  according  to  11  Geo.  4  &  923. 

1  W«.  4,  e.  66»  s.  28,  to  be  to  defraad  any  spedlM  (d)  Repotted hy  B.  C.  RoBUf  SON,  Esq.,  fiarris* 

■tvber  of  the  company  **  and  otliers.*'  ter>  at*law. 

(0  See  also,  as  to  warrants  and  oidarir  A.  v.  Bam* 
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The  Rbcobdeb,  however,  held  that  the  connection  between  the  parties  had  been  now 
sufEciently  made  out  to  warrant  the  proof  of  Tidmarsh's  original  statement  against 
the  prosecutor  being  given  against  all  the  prisoners. 

The  indictment  stated  that  the  defendants,  on  the  1st  November,  conspired,  &c.,  and 
as  an  overt  act  went  on  to  aver,  that  afterwards,  to  wit.  on  the  day  and  year  aforesaid, 
the  defendants  preferred  an  indictment  in  the  Queen's  Bench  at  Westminster.  It  ap- 
peared, on  the  production  of  the  indictment  itself,  that  it  was  preferred  on  the  22nd 
November. 

Clarkson  contended  that  this  was  a  fatal  variance. 

Ballantine  and  Baldwin,  for  the  prosecution,  insisted  that  the  Court  would  take  judi- 
cial notice  that  the  indictment  could  not  have  been  preferred  on  the  1st,  as  Michaelmas 
Term  did  not  commence  until  the  2nd.  But  at  least  the  Court  had  power  to  amend 
in  misdemeanours,  and  this  was  a  case  in  which  it  would  exercise  such  an  authority. 

The  Recorder  was  of  opinion  that  this  was  an  immaterial  variance,  but  that  at  any 
rate  it  was  within  the  statute  which  permitted  amendments,  being,  under  the  circum- 
stances, an  impossible  day. 

The  indictment  was  for  conspiring /a/^e/y  to  indict  the  prosecutor  for  an  offence,  but 
no  proof  of  the  falsity  of  the  original  charge  was  given. 

It  was  submitted,  on  behalf  of  the  prisoners,  that  such  proof  was  absolutely  essential 
to  support  the  present  indictment,  since,  if  the  original  accusation  was  well  founded, 
there  could  be  no  crime  in  conspiring  to  prosecute  the  charge. 

Baldwin  contended  that  the  truth  or  falsity  of  the  charge  was  wholly  immaterial.  In 
R.  V.  Hollingberry  (4  B.  &  C.  329),  it  ^tw  so  laid  down  under  similar  circumstances, 
the  offence  being  the  conspiring  to  extort  money  by  preferring  the  indictment. 

The  Recorder  w*as  of  this  opinion,  but  he  observed,  that  it  was  material  for  the  con- 
sideration of  the  jury,  as  shewing  the  bona  or  mala  fides  of  the  original  prosecution. 

The  prisoners  were  all  convicted. 


HOME  CIRCUIT. 

Kent  Spring  Assizes,  1845. 

March  12. 
(Before  Mr.  Baron  Aldebson.) 

The  Queen  v.  Kidman  Stewart  and  Rosina  Stewart. (a) 

Practice — Bight  of  chaUenge-^Evidence — Larceny. 

Where  a  party  hoe  the  right  ofchallenye,  he  is  not  entitled  to  ask  a  juryman  queetionafor  the  pwrpoK 

of  eliciting  whether  it  would  be  expedient  to  exercise  inch  right. 
A  cheque  drawn  under  circunutancee  which  would  render  a  stamp  eeeential  to  its  validity  may  ke 

given  in  evidence,  though  unstamped,  to  prove  the  fact  of  its  having  been  drawn  by  the  prisoner. 
Semble,  that  a  prisoner  jointly  indicted  with  another  may  be  examined  as  a  witness  in  beha(f  qf  the 

other,  without  an  acquittal  being  first  taken;  sed  q%uere? 
Where  goods  ordered  by  a  party  to  be  sent  to  a  particular  place  are*  so  sent  by  a  servant,  with 

directions  from  the  owner  not  to  part  with  them  without  the  price,  and  the  servant  is  induced  by 

the  buyer  to  receive  a  valueless  cheque  as  payment t  the  case  is  one  of  larceny. 

THE  prisoners  were  indicted  for  larceny,  under  the  following  circumstances.  They 
passed  for  husband  and  wife,  and  having  taken  a  house  at  Tunbridge  Wells. 
Mrs.  Stewart  went  to  the  shop  of  the  prosecutor,  selected  the  goods  in  question  to  the 
amount  of  10/.,  and  ordered  them  to  be  sent  to  her  home.  The  prosecutor  accord- 
ingly despatched  the  goods  by  one  Davies,  and  gave  him  strict  injunctions  not  to  leave 
them  without  receiving  the  price.  Davies,  on  arriving  at  the  house,  told  the  two  pri- 
soners he  was  instructed  not  to  leave  the  goods  without  the  money,  or  an  equivalent. 

(a)  Reported  l»y  B.C.  Robinson,  Esq./Barrister-at-law. 
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After  a  vain  attempt  on  the  part  of  K.  Stewart  to  induce  Davies  to  let  him  have  the 
property  on  the  promise  of  payment  on  the  morrow,  he,  Stewart,  wrote  out  a  cheque 
for  the  amount  of  the  hill  and  gave  it  to  Davies,  requesting  him  not  to  present  it  until 
the  next  day.  It  was  drawn  on  the  London  Joint  Stock  Bank,  Prince's-street,  Lon- 
don, and  Davies  having  left  the  goods,  returned  with  the  cheque  to  his  employers.  It 
was  presented  at  the  Bank,  in  London,  the  next  morning,  when  it  was  dishonoured  for 
want  of  effects.  It  was  also  proved,  that  although  the  prisoner  had  opened  an  account 
it  the  said  Bank,  it  had  been  some  time  before  overdrawn,  and  several  of  his  cheques 
had  been  subsequently  dishonoured.  At  the  commencement  of  the  case>  and  as  each 
juiyman  came  into  the  box, 

C.  Jones,  Seijt.,  for  the  prisoners,  asked  him  whether  he  was  a  member  of  a  certain 
tBBociation  for  the  prosecution  of  parties  committing  frauds  upon  tradesmen. 

Clarkson  and  Bremridge,  for  the  prosecution,  objected  to  this  proceeding. 

ALnsRSON,  B.-— It  is  quite  a  new  course  to  catechise  a  jury  in  this  way. 

Janes,  Seijt. — I  have  a  right,  my  lord,  to  challenge,  and  I  submit  that  I  am  enti- 
tled to  ask  for  information  that  is  necessary  to  enable  me  effectively  to  exercise  that 
right.  At  all  events,  your  lordship  will  perhaps  intimate  to  the  jury,  that  such  of 
them  as  are  members  of  this  association  had  better  retire  from  the  box. 

ALniRSOK,  B. — I  cannot  allow  you  to  cross-examine  the  jury,  nor  will  I  intimate 
to  them  any  thing  on  the  subject  you  mention.  If  you  hke  to  challenge  absolutely 
yoo  may  do  so. 

On  the  cheque  being  tendered  in  evidence, 

Jones,  Seijt.,  objected  that  it  was  inadmissible  for  want  of  a  stamp,  it  being  drawn 
more  than  fifteen  miles  ft'om  the  place  where  it  was  payable. 

ALosasoN,  B. — ^The  rule  docs  not  apply  in  a  criminal  case  where  the  mere  fact  of 
rach  a  cheque  being  drawn  is  sought  to  be  proved.  It  may  be  used  for  a  collateral 
purpose,  according  to  the  case  of  Coppock  v.  Bower  (4  M.&  W.  361). 

At  the  close  of  the  evidence  for  the  prosecution, 

Jones,  Serjt.,  submitted,  that  there  was  no  evidence  against  the  female  prisoner,  and 
acked  that  she  might  be  at  once  acquitted. 

ALOBasoN,  B. — I  cannot  consent  to  that.  If  you  desire  to  call  her  as  evidence  in 
&voar  of  the  male  prisoner,  you  may  do  so  without  taking  an  acquittal.  It  is  com- 
petent for  you  to  call  him  for  her  and  her  for  him  (a)  But  I  cannot  withdraw  her  case 
from  the  jury,  although  the  evidence  is  slight  against  her. 

Jones,  Serjt.,  then  submitted  that  the  charge  of  larceny  against  Kidman  Stewart 
could  not  be  sustained.  The  shopman  parted  not  only  with  the  possession  of  the 
goods,  but  also  with  the  property  in  them.  Nor  was  any  false  representation  made  to 
bim  to  induce  him  so  to  do.  The  prisoner  requested  that  the  cheque  might  not  be 
presented  until  the  next  day,  but  it  was  presented  on  the  next  morning,  and  had  never 
been  taken  to  the  banking-house  since.  Although  there  were  no  funds  there  in  the 
morning,  it  did  not  follow  that  provision  might  not  have  been  made  for  the  cheque  in 
the  course  of  the  day.  This  is  like  the  case  of  JR.  v.  Parker  (7  C.  &  P.  825),  where 
the  priBoner  was  charged  with  falsely  pretending  that  a  post-dated  check,  drawn  by 
himself,  was  a  good  and  genuine  order  for  25/.,  whereby  he  obtained  a  watch  and 
chain :  there  the  prisoner  represented  as  here,  that  he  had  an  account  with  the  bank» 
tod  had  authority  to  draw  the  cheque,  both  which  were  proved  to  be  false,  and  the 
Court  held  the  case  one  of  false  pretences. 

ALOBaaoK,  B. — It  is  for  you  to  shew  that  the  prisoner  had  reasonable  ground  for 
bdieving  that  the  cheque  would  be  paid.  The  case  seems  to  me  to  approach  more 
nearly  to  -R.  v.  Small  (8  C.  &  P.  46)  than  to  R.  v.  Parker.  In  the  former,  a  trades- 
inan  was  induced  to  send  his  goods  by  a  servant  to  a  place  where  he  was  met  by  the 
prisoner,  who  induced  the  servant  to  give  him  the  goods  in  exchange  for  a  counterfeit 
crown  piece,  and  it  was  held  to  be  larceny.  If  the  owner  of  goods  parts  with  the 
possession,  he  meaning  to  part  also  with  the  property,  in  consequence  of  a  fraudulent 
representation  of  the  party  obtaining  them,  it  is  not  larceny,  but  a  mere  cheat.     But 

(fl)  It  wteaa  diiBcaU  to  reconcile  this  dictum  with  nues ,  "  provided  that  this  Act  shall  not  render  com- 
fbe  eiaoM  in  Lord  Denman's  Act,  in  which,  after  petent  any  party  to  any  suit,  action,  or  proceeding 
Icfifisiog  the  evidence  of  certain  parties,  it  conti-     individaaUy  named  in  the  record." 
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if  the  owner  does  not  mean  to  part  even  with  the  possesaon,  except  in  a  certain  efctt 
-which  does  not  happen,  and  the  prisoner  causes  him  to  part  with  them  by  means  o 
fraud,  he,  the  owner,  still  not  meaning  to  part  with  the  property,  then  the  caae  is  on 
of  larceny.  Here,  if  the  owner  had  himself  carried  the  goods  and  parted  with  thei 
as  the  servant  did,  no  doubt  it  would  have  been  a  case  of  false  pretences :  or  if  th 
servant  had  had  a  general  authority  to  act,  it  would  have  been  the  same  as  though  tlii 
master  acted.  But  in  this  instance  he  had  but  a  limited  authority,  which  he  chose  t 
exceed.  I  am  of  opinion,  as  at  present  advised,  that  if  the  prisoner  intended  to  ge 
possession  of  these  goods  by  giving  a  piece  of  paper,  which  he  had  no  reaaonabi 
ground  to  believe  would  be  of  use  to  anybody,  and  that  the  servant  had  received  posi 
tive  instructions  not  to  leave  the  articles  without  cash  payment,  the  charge  of  kicav 
is  made  out. 


HOME  CIRCUIT. 
Kent  Spring  Assizes,  1845. 
Maidstone  J  March  14, 
The  Queen  r.  Hughes,  (a) 

Lareemf — Bndenee. 

Where  a  prisoner ,  charged  wilh  I  he  larceny  of  poods  found  in  hie  poteeeeion,  ffives  an  account  of  km 
he  obtained  them,  it  ie  a  quettion  for  the  Jury  whether  that  it  nch  a  reaeonable  aeeount,  andfith 
nishes  tueh  information  to  the  prosecutor  as  might  enable  him  to  negative  the  prisoner  s  statement 
if  so,  he  is  bound  to  do  it. 

riiriE  prisoner  was  indicted  for  stealing  a  cow-hide,  and  the  evidence  was,  that  il 
JL  was  found  in  his  possession  a  week  after  the  theft.  On  being  asked  how  h 
obtained  it,  he  said  he  got  it  from  Mr.  Malins,  of  Westwell.  It  appeared  that  then 
was  no  such  person  at  Westwell,  but  there  was  a  Mr.  Malins  residing  in  the  adjoining 
parish,  about  four  or  five  miles  from  Westwell. 

Russell,  for  the  prisoner,  contended,  on  the  authority  of  R,y,  Crotrhurst  (1  C.  A 
Kir.  370),  that  the  case  for  the  prosecution  was  not  complete  without  this  Mr.  Maliiu 
being  called  to  negative  the  prisoner's  statement.  In  that  case  it  was  laid  down»  thai 
where  a  person  charged  with  stealing  property  gives  a  reasonable  account  of  how  Im 
became  possessed  of  it,  as  for  instance,  by  particularizing  a  person  from  whom  Ik 
bought  it,  it  is  the  duty  of  the  prosecution  to  produce  the  individual  if  he  can  be  found 

Dowling,  Seijt.  (who  presided  in  an  additional  Court),  after  consulting  Mr.  Barai 
Alderson. — His  lordship  considers  that  the  rule  he  laid  down  in  R.  v.  Crotrhmrst  h 
the  proper  one  ;  namely,  that  where  such  an  account  is  given,  that  its  accuracy  maj 
be  easily  inquired  into  and  tested,  the  prosecution  is  bound  to  shew  that  that  has  been 
done ;  but,  then,  he  thinks  it  is  still  a  question  for  the  jury,  whether  there  is  a 
sufficiently  reasonable  account  given  by  the  prisoner  to  the  prosecutor  to  enable  tin 
latter  to  find  the  party  named. 

The  question  was  so  left  to  the  jury,  and  the  prisoner  was  convicted. 

{(i)  Reported  by  B.  C.  Robinson,  Eiq.,  Barrbter-at-Uw. 
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HOME  CIRCUIT. 

Kent  Spring  Assizes,  1845. 

Maidstone,  March  14. 

The  Queen  w.  Jenkins  and  Another,  (a) 

Aceompliee-^Emdenee, 
Wkert  an  accomplice t  in  giving  evidence  agakut  two  prisonere,  i»  confirmed  attohU  eiaiemeni  againti 
one  qfthem,  it  ought  not  to  operate  aa  a  conflrmatum  of  hie  ieetimong  against  the  other. 

THE  prisoners  were  indicted  for  larceny.     The  principal  witness  against  them  was 
an  accomplice.     He  was  supported  by  other  evidence  in  his  statement  against 
one  of  the  prisoners,  but  not  against  the  other. 

Aldbrson,  B.,  in  summing  up. — ^Where  there  is  one  witness  of  bad  character 
givmg  evidence  against  both  prisoners,  a  confirmation  of  his  testimony  with  regard  to 
one,  is  no  confirmation  of  his  testimony  as  to  the  other.  If,  therefore,  you  find  there 
is  a  corroboration  applicable  to  one  prisoner,  take  it  as  against  him;  but  unless  it 
exists  with  regard  to  both,  it  seems  to  me  it  would  be  unjust  to  give  it  a  general  effect. 


HOME  CIRCUIT. 

Kent  Spring  Assizes,  1845. 

Maidstone,  March  14. 
(Before  Mr.  Baron  Aldbrson.) 

The  Queen  v.  Hunt,  Swanton,  and  Others. (a) 

IUot—4ffrag. 

t%e.prmcipt[l»  and  seeonde  in  a  prize  Jight  cannot  be  indicted  either  for  a  riot  or  an  affrag  where  the 
Jight  takes  place  at  a  distance  from  any  public  highway,  and  being  at  an  end  when  the  constables 
arrive,  the  parties  yield  on  being  required  to  do  so. 

Btmbie,  they  might  be  indicted  for  an  assault. 

THE  prisoners  were  indicted  in  one  count  for  a  riot,  and  in  another  for  an  affray. 
The  evidence  was,  that  the  two  first  prisoners  had  fought  together  amidst  a 
great  crowd  of  persons,  and  that  the  others  were  present,  aiding  and  abetting.  That 
the  place  where  they  fought  was  at  a  considerable  distance  from  any  highway,  and 
when  the  ofi&cers  made  their  appearance,  the  fight  was  at  an  end.  The  prisoners,  on 
bemg  required  to  do  so,  quietly  yielded. 

Aldxrson,  B.— It  seems  to  me  that  there  is  no  case  against  these  men.  As  to  the 
affray,  it  must  occur  in  some  public  place,  and  this  is  to  all  intents  and  purposes  a 
pnvate  one.  As  to  the  riot,  there  must  be  some  sort  of  resistance  made  to  lawful 
authority  to  constitute  it,  some  attempt  to  oppose  the  constables  who  are  there  to 
preserve  the  peace.  The  case  is  nothing  more  than  this  : — ^Two  persons  choose  to 
fight,  and  others  look  on.  and  the  moment  the  officers  present  themselves,  all  parties 
quietly  depart.     The  defendants  may  be  indicted  for  an  assault,  but  nothing  more. 

(a)  Reported  by  B.  C.  Robixsox,  Esq.,  Barrister-at-Iaw. 
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CENTRAL  CRIMINAL  COURT. 

Mat  Session,  1845. 

May  15. 

Ths  Quben  v.  Dknnt.  (a) 

**  Pl€a»t  to  pay  R.  Jone9,  or  bearer,  the  eum  qfbl,  lOt. 

*'  Payable  at  Hoare  Sf  Co.,  272,  Fleet^treet, 

•*  £5  lOf.  "  H.  S,  PhiUipe.*' 

Held,  not  to  be  an  order  for  the  payment  of  money  under  the  statute,  there  being  wo  tufieient  orderee 

on  the  face  of  the  inetrument. 

rilHE  prisoner  was  indicted  for  uttering  a  forged  order  for  the  payment  of  money. 
J^     The  alleged  order  was  in  the  following  form : — 

^'  Please  to  pay  R.  Jones,  or  bearer,  the  sum  of  5/.  10s. 

"  Payable  at  Hoare  and  Co.,  272,  Fleet-street. 
•'  £5  lOs.  "  H.  S.  Phillips." 

A  person  of  the  name  of  H.  S.  Phillips  was  called,  who  stated  that  although  the 
-signature  was  very  like  his,  he  had  not  written  it.  He  had  no  funds  in  the  hands  of 
Hoare  and  Co. 

Clarkson,  for  the  prisoner,  objected  that  this  was  not  an  order  within  the  meaning  of 
the  statute.  If  it  was  any  thing,  it  was  a  request.  Please  to  pay,  seemed  to  leave  a 
discretion  in  the  banker  to  pay  or  not.  Again,  the  order  must  be  upon  some  person 
who  was  compellable  to  pay  it ;  but  here  the  bankers  could  not  be  bound  to  pay, 
because  they  had  no  assets  in  their  hands  of  the  party  whose  name  the  instrument 
bears.  It  is  laid  down,  in  Archbold,  that  "  the  order  must  purport  to  be  signed 
by  some  person  who  might  command  the  payment  of  the  money,  and  to  be  dir«;ted 
to  a  person  who  was  compellable  to  pay  it."  (7th  Edit.  p.  357.)  Now,  would 
an  action  lie  against  the  banker  for  refusing  to  pay  a  document  of  this  kind,  if  even  be 
had  funds  belonging  to  the  person  whose  name  it  bears  ?  This  paper  is  not  directed 
to  any  one.  The  words,  "  payable  at  Hoare  and  Co."  are  nothing  more  than  a 
memorandum  intimating  to  the  party  who  takes  it  that  it  would  be  paid  there,  but  it 
cannot  be  construed  into  an  order  to  the  bankers  to  pay  the  money. 

The  Recorder. — I  do  not  agree  to  your  first  proposition,  that  this  is  a  request  apd 
not  an  order.  The  words  "  please  to  pay  "  are  a  mere  courteous  form  of  requnriog 
payment.  It  is  the  mode  in  which  cheques  are  commonly  drawn  on  bankers,  who 
would  undoubtedly  be  bound  to  pay  them.  Neither  can  I  assent  to  the  position  that 
this  is  not  an  order,  merely  because  the  banker  has  no  assets  in  his  hands  of  the  party 
who  appears  to  have  signed  it.  All  that  is  necessary  is,  that  it  should  purpori  to  be 
directed  to  some  one  who  would,  if  the  instrument  were  genuine,  be  compellable  to 
pay  it,  and  this  is  ordinarily  the  case  with  orders  drawn  upon  a  banker.  But  I  think 
the  third  objection  must  prevail.  This  document  is  defective  for  want  of  a  aufficient 
orderee.  It  is  addressed  to  no  one,  and  I  doubt  whether  a  banker  would  feel  juidfied 
in  paying  money  on  such  a  demand  as  this.  The  prisoner  must  therefore  be  acquitted. 
(a)  Reported  by  B.  C.  Robinson,  Esq.,  BarrUter-at-law. 


COURT  OF  QUEEN'S  BENCH. 

Saturday y  May  3. 
John  Williams  v.  The  Quben.  {a) 

IN  £|IR0B. 

Ihdietment^  Conclusion  eontrhform.  stat 

uin  indieimeni  need  not  conclude  contrh  formam  statuti,  unleu  the  qfence  is  created  by  the  statute, 

and  not  where  the  punishment  only  is  regulated. 
An  indictment  for  horse -stealing  need  not  so  conclude,  in  order  to  justify  infliction  of  the  statutable 

punishment  i  but  semble,  an  indictment  for  killing  cattle^  with  intent  to  steal  the  carcass,  Sfc,  under 

7^8  Geo,  4,  c.  29,  s.  25,  ought  so  to  conclude. 

ERROR  from  the  Somersetshire  Quarter  Sessions. 
The  record  set  out  that,  at  the  October  Sessions,  1844,  for  that  county,  John 
Williams,  late  of  the  parish  of  Shepton  Mallet,  in  the  county  of  Somerset,  labourer, 
waa  indicted  for  that  he,  on  the  30th  day  of  September,  A.D.  1844,  with  force  and 
arms,  at  the  parish  aforesaid,  in  the  said  county,  one  mare,  of  the  price  of  10/.,  one 
saddle,  of  the  value  of  5s.,  and  one  bridle,  of  the  value  of  2s.,  of  the  goods  and  chattels 
of  James  Speed,  then  and  there  being  found,  then  and  there  feloniously  did  steal,  take, 
lead,  and  carry  away,  against  the  peace  of  our  said  Lady  the  Queen,  her  crown  and 
dignity ;  that  he  pleaded  not  guilty ;  that  the  jury  found  him  guilty,  and  that  there- 
upon, all  and  singular  the  premises  being  seen  and  understood  by  the  Court  there,  it 
was  considered  and  adjudged  by  the  said  Court,  that  the  said  John  Williams  be 
tnmsported  beyond  the  seas  for  the  period  of  fifteen  years. 

The  assignment  of  errors  was  as  follows : — 

*'  And  now  (that  is  to  say),  on  the  28th  day  of  January,  in  this  Term,  before  our 
said  Lady  the  Queen,  at  Westminster,  cometh  the  said  John  Williams,  in  his  own 
proper  person,  and  saith,  that  in  the  record  and  proceedings  aforesaid,  and  also  in  the 
giving  of  the  judgment  against  the  said  John  Williams,  there  is  manifest  error  in 
this,  to  wit,  that  the  said  indictment  is  an  indictment  framed  at  common  law,  and 
Ujpaa  the  said  indictment,  so  framed  as  aforesaid,  the  said  Court  of  Quarter  Sessions 
had  no  legal  power  to  pronounce  or  inflict  the  said  punishment  of  fifteen  years*  trans- 
portation, or  to  sentence  the  said  John  Williams  to  any  longer  term  of  transportation 
than  seven  years ;  and  there  is  error  also  in  this  (to  wit),  that  it  is  uncertain  from  the 
said  indictment  of  the  larceny  of  what  goods  or  chattels  the  said  John  Williams  has 
been  diarged  and  convicted ;  and  there  is  error  also  in  this  (to  wit),  that  the  indictment 
and  proceedings  aforesaid,  and  the  matters  therein  contained,  are  not  sufficient  in  law 
la  warrant  the  said  judgment  so  given  against  the  said  John  Williams  as  aforesaid ; 
ttd  the  said  John  Williams  prays  that  the  judgment  aforesaid  for  the  said  errors,  and 
odier  errors  appearing  on  the  record  and  proceedings  aforesaid,  may  be  reversed, 
aanulled,  and  wholly  held  for  nothing,  and  that  he  may  be  restored  to  all  things 
which  by  reason  of  the  judgment  and  proceedings  aforesaid  he  has  lost." 

F*  Edwards,  for  the  prisoner. — At  common  law  there  is  no  distinction  between 
stealing  a  horse  and  stealing  any  other  chattel ;  but  by  the  7  &  8  Oeo.  4,  c.  29,  s.  25, 
it  was  enacted,  that  if  any  person  shall  steal  any  horse,  mare,  gelding,  colt,  or  filly, 
or  any  boll,  cow,  ox,  heifer,  or  calf,  or  any  ram,  ewe,  sheep,  or  lamb,  &c.,  every  such 
offender  shall  be  guilty  of  felony,  and  being  convicted  thereof,  shall  suffer  death  as  a 
febn.  By  the  2  &  3  Wm.  4,  c.  62,  s.  1,  the  punishment  of  death  was  abolished,  and 
transportation  for  life  substituted ;  and  by  7  Wm.  4  &  1  Vict.  c.  90,  s.  1,  the  punish- 
ment is  still  further  reduced  to  transportation  for  any  term  not  exceeding  fifteen  y^rs, 
oor  less  than  ten,  or  imprisonment  for  any  term  not  exceeding  three  years.  Notwith- 
standing these  statutes,  the  common  law  offence  remains  precisely  as  before ;  the 
effect  of  them  is,  that  there  are  now  two  distinct  offences — there  is  the  common  law 
offence  of  horse-stealing,  subject  to  one  punishment ;  and  the  statutable  offence  of 
Innie-stealing,  subject  to  another  punishment,  llie  question  is,  whether  this  is  an 
(a)  Reported  by  A.  BiTTLBSTON,  Esq.,  Barritter-at-law. 
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indictment  at  common  law  or  under  the  statute.  It  is  clear  that  this  indictment  would 
be  supported  by  proof  of  the  stealing  of  a  saddle  or  bridle ;  and  yet  if  the  sentence 
passed  upon  tlie  plaintiff  be  right,  it  follows  that,  before  the  punishment  of  death  was 
abolished,  that  sentence  might  have  been  passed  upon  a  similar  indictment,  and  a 
man  might  have  been  hung  for  stealing  a  saddle  or  bridle ;  for  this  Court  has  co 
means  of  knowing  upon  wluit  evidence  the  conviction  took  place.  This  is  sufficient 
to  shew  that  this  indictment  can  only  be  treated  as  charging  a  common  law  larceny ; 
but  that  is  rendered  still  clearer,  because  At  does  not  conclude  contrd  formam  siatutL 
All  the  authorities  shew  that  that  conclusion  b  necessary  in  order  to  bring  an  indict- 
ment under  the  operation  of  a  statute,  whenever  the  statute  defines  or  creates  the 
offence,  and  does  not  merely  regulate  the  punishment ;  and  no  doubt  that  rule  had  its 
origin  at  the  time  when  parties  were  supposed  to  know  the  common  law,  but  not  tfe 
statute  law.  It  cannot  be  said  that  it  makes  no  material  difference  whether  the 
pnsoner  is  tried  for  the  common  law  offence  or  under  the  statute.  There  is  generally 
a  much  greater  difficulty  in  convicting  in  the  latter  than  in  the  former  case.  Fbr 
example,  perjury  is  almost  invariably  indicted  as  a  common  law  offence,  ch  aocoinit 
of  the  difficulty  of  proving  the  averments  required  by  the  statute  of  Elizabetli.  («)  So 
under  the  very  statute  (7  &  8  Qeo,  4,  c.  29)  the  description  of  the  animal  bcuiiaes 
material ;  if  the  indictment  charged  the  stealing  of  a  horse,  and  it  turned  ont  tbat  a 
marc  was  stolen,  the  variance  would  be  fiatal  to  the  indictment.  In  R,  t.  PMSfmi 
(1  Moo.  C.  C.  247)  an  indictment  for  stealing  sheep  was  held  not  to  be  supported  by 
prcx>f  of  stealing  a  ewe. 

Pattbsox,  J. — It  is  now  held  that  sheep  wOl  do  fbr  any  thing,  even  for  a  Iamb.  (I) 

F.  Edwards, — But  lamb  would  not  do  for  sheep. 

Pattkson',  J. — Perhaps  not. 

F.  Edwards, — ^The  same  degree  of  strictness  would  not  be  required  at  common  hnr; 
ao  that  if  tried  under  the  statute,  a  prisoner  might  be  acquitted,  when  be  would  haie 
been  convicted  if  tried  for  the  common  law  offence.  If  an  objection  of  this  sort  weie 
taken  upon  an  indictment  thus  framed,  it  might  be  met  by  saying  that  it  was  a  oonnnon 
law  offence ;  then  if  the  statute  is  not  to  be  used  fbr  him,  neither  can  it  be  used  against 
him.  Now,  in  2  Hale's  P.  C.  191,  it  is  laid  down  **  that  if  an  offence  be  at  coramfln 
law,  and  also  prohibited  by  statute,  with  a  corporal  or  other  penalty,  yet  it  aeent 
the  party  may  be  indicted  at  common  law ;  and  then,  though  it  condude  not  caaM 
formam  statkti,  it  stands  as  an  indictment  at  common  law,  and  can  receire  only  the 
penalty  that  the  common  law  inflicts  in  that  case." 

Loan  Dexmax,  C.J. — ^The  assumption  there  is,  that  the  case  does  not  come  widnn 
the  statute. 

F,  Edwards, — ^This  is  sm  indictment  at  common  law ;  and,  if  so,  the  authority  of 
Hale  is  conclusive ;  only  the  common  law  punishment  can  be  inflicted.  Lord  Hale 
proceeds :  "  Thus  an  indictment  for  a  riot  is  good,  though  it  conclude  not  eomM 
formam  staiitti,  because  an  offence  at  common  law,  though  prohibited  also  by  Acts  of 
Fu-Hament  uud.^r  severe  penalties.  So  it  seems  if  perjury  be  committed,  that  is> 
within  the  stnt.  5  Eliz.  c.  9,  but  concludes  not  comhxi  formam  statmti,  yet  it  is  a  good 
indictment  at  common  law,  bat  mot  to  bring  him  witkin  the  corporal  pwrisimtemt  of  tkt 
statute.'*  .\nd.  in  2  Hawkins,  P.C.  c.  25,  s.  116,  upon  the  question,  how  far  it  is 
necessary  for  an  indictment  on  a  statute  to  conclude  comtrit  formam  statuti^  the  law  is 
laid  down  thus :  *'  It  seems  that  jud^ent  on  a  statute  shall  in  no  case  be  given  on  an 
indictment  which  does  not  so  conclude.'"  This  view  of  the  case  is  strongly  supported 
by  the  recent  case  of  B.  v.  Pciiy  (1  Car.  &.  K.  77V  which  was  an  indictment  he 
burglary,  not  conoladiag  "  against  the  form  of  the  statute."  The  objection  was  iSbat 

(a^  5  Elix.  C.9.  Bt  23  Geo.  H,  c.  11,  s.  1.  it  either  in  law  or  tqaixj  (other  tLam  as  ■fwiinH). 
was  proviiie-i  **  thst  in  erery  iofcncaoioa  or  isdict-      or  the  actlioritf  of  the  Coort   or  pcrKw 


cat  for  vilfol  au:i  cormpt  {wijarr.  i:  $hall  be  snf-  wboa  the  peijorr  was  ccaEutted:**  and.  in  JL  ▼. 

fidcnt  to  set  forth  the  nisluvfr  of' the  cflesce.  and  DmHm  ^5  T.  K.  317^.   Litrd  KenTOB.  CJ^    mUk 

hy  what  Ccnrt  or  belbre  whooi  the  oath  was  taken  *'  We  haxe  oetasion  t^lnment,  inalaostaU Ihctiiabi 

laverris^  sack  Coort  or  p«rsoa  to  h&Te  a  ccmpctent  for  peijuy,  that  the  prvsentor  does  not  axafl  hia- 

nlhority  to  ninxfsi^tcr  the  s«ske\  toeet&cr  with  seffofthis'cxcell.-Bt  law.  whkhwnspnsMdtooMrte 

th«  pio^  areratcnt  or  avcvDent»  to  fslsiiy  the  dsffiraltks  in  «ira«in|:  iwiircaeat*  for  tUa  iitfi  it  " 

■alter,  wheran  the  peQuy  is  a»si;a<«i.  wiihoat  >;  See  Jt.  t.  MiiSlity  v^Moo.  CX.M>. 
*    ;  fHtk  aaf  part  of  the  recQid  or  proeecdinss. 
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taken;  and  Erakine,  J.»  after  taking  time  to  consider,  thus  disposed  of  it:  "  The 
objection  was  put  in  two  ways :  first,   on  the  ground  that  a  recent  statute  had  altered 
the  offence ;  and,  secondly,  that  the  punishment  had  been  altered.     On  the  first 
groaad,  it  was  said  that  the  stat.  7  Wm.  4  &  1  Vict.  c.  86,  had  altered  the  offence  by 
substituting  the  hours  nine  and  six  for  the  old  hours,  and  that  therefore  the  '  contrH 
formam  siatuti'  became  neccssar}^     It  appears  to  me  that  th«  offence  is  not  altered 
by  the  statute.     Burglary  is  the  breaking  and  entering  a  dwelling-house,  in  the  night- 
time, with  intent  to  commit  felony.     The  common  law  fixed  the  test  of  night  as  being 
vhen  a  man's  features  could  not  be  discerned.     This  was  found  to  be  inconvenient, 
and  the  le^slature,  by  the  stat.  7  Wm.  4  &  1  Vict.  c.  86,  s.  4,  has  enacted,  '  that, 
80  far  as  the  same  is  essential  to  the  offence  of  burglary,  the  night  shall  be  considered, 
and  is  hereby  declared  to  commence '  at  nine  p.m.,  and  to  conclude  at  six  a.m.  on  the 
next  succeeding  day.  This  does  not  at  all  alter  the  offence ;  and  therefore,  on  that  groimd, 
the  present  indictment  need  not  conclude  *  contril  formam  statutU     The  other  ground 
liar  the  objection  was,  that  the  punishment  was]  altered  by  statute,  and  a  passage  from 
Mr.  Archbold's  work  on  the  Criminal  Law  was  cited,  as  shewing  that  any  alteration 
of  the  punishment  made  the  conclusion  '  conirh  formam  statuti'  essential  to  the 
indictment ;  and,  if  that  passage  had  been  a  correct  transcript  of  the  passage  in  Lord 
Hale,  it  would  seem  that  the  conclusion  '  contrd.  formam  statuti  *  was  required,  eyeh 
where  the  punishment  was  reduced  ;  and  if  that  were  so,  tlie  indictments  for  burglary, 
horse- stealing,  larceny,  and  several  other  offences,  preferred  within  the  last  few  years, 
have  been  all  bad.     However,  on  referring  to  the  passage  in  Lord  Hale,  it  does  not 
appear  to  me  to  point  to  a  case  like  this,  as  Lord  Hale  says  (citing  tlic  passage  above 
quoted).     This  appears  to  apply  to  a  case  where  there  had  been  a  common  law 
offence,  and  a  statute  has  afterwards  prohibited  that  offence  and  given  a  new  punish- 
ment.    The  stat.  7  Wm.  4  &  1  Vict.  c.  86,  merely  alters  the  punishment  by  reducing 
it,  and  the  words  of  the  statute  are,  '  that  whosoever  shall  be  convicted  of  the  crime 
of  burglary '  shall  be  liable  to  be  transported,  &c. ;  and  not  whosoever  shall  break 
and  enter  a  dwelling-house,  in  the  night-time,  with  intent  to  steal,  shall  be  transported, 
&C.     I  am,  therefore,  of  opinion  that  this  statute,  not  having  altered  the  offence,  and 
not  having  prohibited  the  offence,  but  merely  having  reduced  the  punishment,  it  is  not 
necessary  that  the  indictment  should  conclude  '  against  the  form  of  the  statute,'  and 
the  present  indictment  for  burglary  is  therefore  good."(«)     There  the  learned  judge 
clearly  intimates  that  where  the  statute  does  more  than  simply  alter  the  punishment, 
the  conclusion  contra  formam  statuti  is  necessary  ;  and  as  the  words  of  the  statute  in 
that  case  were  referred  to,  for  the  purpose  of  shewing  that  there  was  no  alteration  of 
the  offence,  so,  in  this  case,  they  may  be  referred  to  for  the  very  opposite  purpose ;  for 
the  words  of  the  7  &  8  Greo.  4,  c.  29,  s.  25,  are,  "  that  if  any  person  shall  steal  any 
hone,"  &c.,  every  such  offender  shall  be  guilty  of  felony,  &c. ;  and  not,  as  in  the 
7  Wm.  4  &  1  Vict.  c.  86, "  if  any  person  shall  be  guilty  of  the  crime  of  horse-stealing." 
la  the  case  of  R.  v.  CJiatburn  (1  Moo.  C.C.  403),  it  was  held  by  eleven  of  the  fifteen 
jiidges,  that  when  a  prisoner  was  convicted  of  mansLiughter,  on  an  indictment  for 
niQrder,  the  statutable  sentence  might  be  passed  ;  but  the  ground  of  that  decision  was 
afterwards  stated  by  Parke,  B.,  in  R,  v.  Berry  (1  M.  &.  Rob.  463),  to  be,  that  the 
conclusion   contrd,  formam  statuti    **  is  only  necessary  when  a  statute  creates  the 
offisnce,  not  when  it  merely  regulates  the  punishment."     Further,  the  precedents  of 
indictments  under  this  and   similar  statutes,  in  Mr.  Archbold's   book  on  Criminal 
Heading  and  Evidence  (pp.  196,  198,  &c.),  uU  conclude  contrtL  formam  statuti;  but 
if  the  Court  should  hold  this  judgment  right,  then  all  those  precedents  are  bad  ;  for 
Lord  Hale  (Pleas  of  the  Crown,  vol.  ii.  p.  192)  says,  "  And,  on  the  other  side,  if  an 
<^ce  be  purely  at  common  law,  if  it  conclude  contra  formam  statuti,  it  is  insufficient, 
^  shall  bis  quashed."     If,  therefore,  this  offence  of  horse-stealing  is  neither  created, 
Bor  defined,  nor  altered  by  statute,  but  is  simply  and  purely  an  offence  at  common  law, 
thea  the  conclusion  contrd  formam  statuti  would  make  the  indictment  bad.     But,  upon 

^W  To  that  easels  appended  the  followini^  note :  1839,  he  took  a  similar  objection  to  the  indictment, 

'we  are  informed  by  Mr.  Keatin)^,  that  in  the  case  \fluch,  after  time  taken  to  consider,  was  overruled 

^£.  T.  Andrews,  for  horse-stealing,  tried  before  by  the  learned  baron.*' 
Siroa  AldertoD,  at  the  Oxford  Summer  Assizes, 
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this  indictment,  at  all  events,  the  statutable  punishment  of  horse- stealing  cannot 
be  inflicted  ;  for  the  jury  might  only  have  been  satisfied  that  the  prisoner  stole  the 
bridle. 

Pattesox,  J. — ^We  cannot  suppose  that,  because  they  have  found  him  guilty  of  the 
whole. 

3f.  D.  HiU  was  not  called  upon. 

Lord  Denman,  C.J. — ^This  is  an  indictment  for  horse-stealing,  not  concluding 
"  against  tbe  form  of  the  statute  ;*'  the  question,  therefore,  is,  whether  an  indictment 
for  a  common  law  offence,  which  is  also  prohibited  by  statute,  is  good,  though  not 
concluding  "  against  the  form  of  the  statute  ?"  and  I  am  astonished  to  hear  the  ques- 
tion raised ;  for  I  have  always  understood,  from  the  earliest  moment  at  which  my 
attention  was  directed  to  these  subjects,  that  a  common  law  offence  is  properly  described 
as  such  in  any  indictment,  though  a  particular  punishment  may  be  attached  to  it  by 
statute.  If  a  horse  is  stolen,  as  well  as  a  saddle,  that  is  an  offence  at  common  law, 
with  a  particular  punishment  imposed  by  statute ;  and  it  is  really  against  common 
sense  to  speak  of  that  as  an  offence  against  the  form  of  the  statute.  The  offence  u 
that  which  is  stated  in  this  indictment.  As  to  the  dictum  of  Lord  Hale,  that  can 
hardly  be  considered  law  after  the  case  of  R,  v.  Matthews  (5  T.R.  1 62) ;  there  an  indict- 
ment for  a  common  law  offence  concluded  contrcL  formatn  statuti,  and  it  was  objected 
to  on  that  ground ;  but  the  Court  said  "  that  there  was  clearly  no  ground  for  that 
objection.  It  had  been  frequently  overruled,  and  determined  that  the  words  '  against 
the  form  of  the  statute '  might  be  rejected  as  surplusage."  There  must,  therefore,  be 
judgment  for  the  Crown. 

Pattbson,  J.— •!  do  not  understand  Mr.  Edwards  to  contend  that  the  concluaon 
*'  against  the  form  of  the  statute"  is  necessary  where  the  statute  merely  regulates  the 
punishment ;  but  his  argument,  as  I  understand  it,  is  founded  on  the  particular  words 
of  the  Stat.  7  &  8  Geo.  4.  c.  29,  s.  25,  which,  he  contends,  create  a  new  offence :  and 
upon  the  doctrine  that  whenever  the  statute  does  not  merely  add  to  or  diminish  the 
punishment,  but  creates  or  defines  the  offence  itself,  then  that  conclusion  is  necessary. 
Here,  therefore,  he  says,  there  is  a  new  offence  created  by  statute,  which  the  indict- 
ment charges  as  a  common  law  offence,  and  which  is,  therefore,  liable  only  to  the  com- 
mon law  punishment ;  and  I  agree  that  that  would  be  so,  if  the  words  of  the  statute 
did  create  a  new  offence ;  but  what  are  tbe  words  of  the  Act  ?  "  If  any  person  shall 
steal  any  horse,  mare,  gelding,  colt  or  filly,  or  any  bull,"  &c. ;  these  are  all  common 
law  offences ;  "  or  shall  wilfully  kill  any  such  cattle  with  intent  to  steal  the  carcass  or 
skin,  or  any  part  of  the  cattle  so  killed,  every  such  offender,"  &c. ;  if,  therefore,  t 
person  steals  a  horse,  he  is  guilty  of  felony  under  this  statute,  although  stealing  a 
horse  is  a  felony  at  common  law ;  and  there  is,  consequently,  as  to  that,  no  creation  of 
any  new  offence ;  but  the  killing  of  cattle,  with  intent  to  steal  the  carcass,  is  not  an 
offence  at  common  law ;  and  I  am  not  prepared  to  say  that  an  indictment  for  killing, 
with  intent  to  steal,  under  the  latter  part  of  that  clause,  must  not  conclude  contrdfoT' 
mam  statuti.     This  makes  the  distinction  clear. 

Williams,  J. — The  learned  counsel  must  go  the  length  of  contending  that  the  con- 
clusion corUniformam  statuti  is  necessary  in  order  to  justify  the  heavier  punishment; 
but  the  rule  is  settled  and  clear,  that  where  an  offence  exists  at  common  law,  and  the 
punishment  is  aggravated  by  statute,  that  conclusion  is  unnecessary,  llie  whole  ftd- 
lacy  here  consists  in  supposing  that  the  stat.  of  7  &  8  Greo.  4  creates  any  new  offence, 
whereas  it  does  nothing  of  the  sort ;  horse-stealing  was  as  much  an  offence  before  that 
statute  as  since ;  and  in  1  Hale  (P.  C.  468),  it  is  said,  "  the  indictment  need  not  con- 
clude contrdformam  statuti,  no  more  than  in  burglary  or  robbery,  for  the  statute(a)  doth 
not  make  the  offence  to  be  felony,  but  ousts  the  prisoner  of  his  clergy."  Taking,  there- 
fore, all  that  Lord  Hale  ^ys  upon  this  subject  together,  I  believe  it  to  be  perfectly 
good  law. 

WiGHTMAN,  J.,  concurred. 

Judgment  for  the  Cnmm* 
(a)  iJac. e.8. 
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WESTERN   CIRCUIT. 

Somerset  Spring  Assizes,  1845. 

Taunton,   Tuesday,  April  1. 

(Before  Mr.  Justice  Golebidge.) 

The  Queen  v.  Mary  Buncombe,  (a) 

Husband  and  vfife — Robbery, 
Quare,  can  a/emme  covert  be  convicted  of  robbery  if  her  husband  were  present  at  the  committing 

of  the  crime  ? 

PRISONER  was  indicted  for  assaulting  and  robbing  W.  Boley. 
Marshman  stated  the  case  for  the  prosecution,  from  which  it  appeared  that  the 
oflFence  was  committed  by  the  prisoner  in  the  presence  of  her  husband,  who  had 
absconded. 

Coleridge,  J. — Can  you  proceed  with  this  case  ?  If  the  offence  was  committed  in 
the  presence  of  her  husband,  how  can  she  be  liable  ? 

Marshman  contended  that  the  wife  is  liable  for  an  offence  committed  in  the  presence 
of  her  husband  where  violence  is  used :  citing  the  following  passage  from  Russell  on 
Crimes,  vol.  1,  p.  18,  in  reference  to  ^femme  covert,  "And  if  she  commit  a  theft  of  her 
own  voluntary  act,  or  by  the  bare  command  of  her  husband,  or  be  guilty  of  treason, 
murder,  or  robbery  in  company  with  or  by  coercion  of  her  husband,  she  is  punishable  as 
if  she  were  sole." 

Coleridge,  J. — On  such  an  authority  the  case  must  proceed.  But  if  the  prisoner 
be  convicted,  I  shall  reserve  the  point  for  the  consideration  of  the  judges. 

The  prisoner,  however,  was  found  Not  ffuilty. 


WESTERN  CIRCUIT. 

«  Somerset  Spring  Assizes,  1845. 

Taunton,  I'hursday,  Aprils. 
(Before  Mr.  Justice  Coleridge.) 

The  Queen  v.  Eli  Andrews  and  George  Patne.  (a) 
Etidenee — Accomplice, 

The  cfmfirmation  qf  the  evidence  qf  an  accomplice  against  one  qf  two  prisoners  jointly  indicted  is 

iufieieni.     Sed  qu<fre  7 
The  Court  has  no  right  to  withdraw  the  evidence  qfan  accomplice,  even  though  unconfirmed,  from 

the  consideration  qf  the  jury, 

^YVtlE  prisoners  were  indicted  for  burglary. 

X  The  facts  were  proved  by  an  accomplice.  Having  detailed  the  manner  in  which 
the  entry  had  been  made,  and  the  property  carried  off,  he  proved  that  the  prisoners  first 
took  the  goods  to  the  house  of  Andrews,  where  they  divided  the  spoil ;  Payne  then 
canried  his  share  to  his  own  house,  and  hid  it  in  an  outhouse. 

llie  confirmatory  evidence  against  Andrews  was,  that  he  was  seen  in  a  pub9ic-house 
about  seven  o'clock  with  the  prisoner  Payne,  the  accomplice,  and  others ;  as  against 
Payne,  thpt  some  of  the  goods  were  found  in  his  house. 

Edwards,  for  the  prisoners,  submitted  that  the  evidence  of  the  accomplice  as  against 
Andrews  was  not  confirmed  in  some  material  particular,  shewing  his  connection  with 
the  transaction. 

(a)  Reported  by  E.  W.  Cox,  Esq.,  Barrister-at-law. 
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CoLERiDOB,  J. — I  do  not  thmkit  necessary  that  there  should  be  a  confirmation  as  to 
each  of  the  prisoners  ;  a  confirmation  as  to  one  will  be  sufficient. 

Edwards  cited  Rex  v.  Willes  (2  Russell  on  Crimes,  964),  and  other  cases. 

Coleridge,  J. — It  is  a  question  for  the  jury.  I  think  it  right'  to  say  that  in  my 
opinion  the  necessity  for  the  confirmation  of  an  accomplice  has  been  stated  too  strongly 
in  some  of  the  cases.  I  do  not  wish  it  to  be  understood  that  I  am  overruling  any  of 
the  decided  cases ;  but  it  appears  to  me  that  even  the  testimony  of  an  accomplice, 
though  entirely  unconfirmed,  must  go  to  the  jury,  accompanied,  of  course,  by  such 
recommendations  as  the  judge  in  such  cases  would  fed  it  his  duty  to  make.  If  a  wit- 
ness be  admissible  at  all,  I  have  no  risht  to  withdraw  his  testimony  from  the  considera* 
tion  of  the  jury,  and  the  law  having  admitted  the  evidence  of  an  accomplice,  it  is  the 
province  of  the  jury  to  determine  its  value. 

Hadow,  for  the  prosecution. 

Edwards,  for  the  prisoner.  Guilty. 


WESTERN  CIRCUIT. 

Dbvon  Spriko  Assizes,  1846.  - 

Exeter,  Saturday,  March  22. 

(Before  Mr.  Justice  Eklb.) 

The  Qubbn  v.  John  HATD0N.(a) 

Murder  by  poison. 

The  term  "  deadly  pouon  "  in  an  indictment  for  murder  need  not  be  itrictly  proved.  The  weH 
^*  deadly**  it  eurplueaye,  and  it  will  be  sufficient  to  shew  that  the  substance  administered  is  e^mUi 
qf  destroying  life,  without  shewing  it  to  be  what  is  usually  called  "  deadly.** 

THE  prisoner  was  indicted  for  the  murder  of  an  infant  child,  by  administering  to 
her  a  certain  deadly  poison,  called  spirits  of  hartshorn,  with  intent,  &c,.  twff 
knowing  the  said  spirits  of  hartshorn  to  he  a  deadly  poison. 

It  was  proved  by  the  medical  men  and  the  apothecary,  that  spirits  of  hartshorn  was 
not  sold  in  the  shops  as  a  poison,  nor  was  it  treated  of  as  a  poison  in  medical  books. 
They  should  certainly  not  term  it  a  deadly  poison ;  and  it  was  further  proved  that  it 
was  commonly  bought  and  taken  by  the  people  of  the  neighbourhood  for  bodily  ail* 
ments. 

Cox,  for  the  prisoner,  submitted  that  spirits  of  hartshorn  was  not  a  deadly  poisout 
and  therefore  that  the  evidence  did  not  sustain  the  indictment,  which  charged  not  only 
that  it  was  a  deadly  poison,  but  that  the  prisoner  knew  it  to  be  a  deadly  poison.  He 
cited  from  Taylor's  Medical  Jurisprudence,  p.  4,  a  case  which  occurred  on  the  Norfolk 
Spring  Circuit,  in  1836,  in  which  the  point  was  raised,  but  not  decided.  He  contended 
that  the  term  deadly  must  have  some  definite  meaning.  It  could  not  be  construed  to 
apply  to  every  thing  that,  taken  in  excess,  would  destroy  life.  For  instance*  jomw 
bread,  eaten  largely,  in  some  circumstances  would  produce  death,  but  it  could  not  be 
described  as  a  deadly  poison.  What,  then,  was  meant  by  the  term  ?  He  would  sug- 
gest that  it  was  applicable  only  to  those  substances  which  are  poisons  in  the  common 
understanding  of  the  term,  and  which  by  apothecaries  and  medical  men  would  be 
described  as  such. 

£rl£,  J. — ^The  word  "  deadly"  appears  to  me  to  be  used  merely  in  pursuance  of  an 
ancient  form,  and  not  to  be  essential  to  the  validity  of  the  indictment.  It  would  be 
sufficient  to  describe  it  simply  as  a  poison,  and  under  that  term  would  fall  any  thing 
calculated  to  destroy  life.  Substances  harmless  in  themselves  might  become  poisons  by 
the  time  or  manner  of  their  administration.  This  seems  to  me  the  view  most  accordant 
with  common  sense,  and  therefore  I  hold  this  indictment  to  be  good,  even  though  it 
describes  spirits  of  hartshorn  as  a  deadly  poison.  Not  guilty. 

•    TyrreU  and  Kekewick,  for  the  prosecution. 

Cox,  for  the  prisoner. 

(a)  Repoctsd  by  E.  W.  Cox,  Biq*,  Bsnlitcr-it-lsw. 


185 


MUNSTER  CIRCUIT. 

Limerick  County  Assizbs,  1845, 

Friday^  March  7. 

CBOWN   SIDE. 

(Before  the  Honourable  Mr.  Justice  Jackson.) 
The  Queen  v.  0'BBiB!r.(a) 

Witness — Evidence, 

Thi  testimony  of  a  deefand  dumb  person,  teho,  although  intelligent  and  capable  of  eommunieating  and 
rteeimmg  information  by  eiyna^  yet  cannot  be  made  to  understand  cleaHy  the  nature  and  obligation 
of  an  oath — Held,  inadmissible. 

rS  primmer  was  indicted  for  the  murder  of  Thomas  Mac  Namara,  by  striking  him 
a  blow  upon  the  back  of  the  head,  of  which  he  died.  The  evidence,  which  was 
diefly  of  a  circumstantial  nature,  went  to  shew  that  the  prisoner  struck  the  deceased 
t  Uow  upon  the  head  with  a  spade,  while  they  were  both  in  a  turf-bog,  in  which 
tereral  persons  were  at  the  time  occupied  in  drawing  turf. 

Catharine  Heany,  one  of  the  witnesses  for  the  Crown,  deposed  to  having  seen  the 
prisoner  and  the  deceased  together  upon  the  day  named  in  the  indictment  on  the  bog, 
the  prisoner  having  a  spade  in  his  hand  ;  that  she  then  lost  sight  of  them  behind  a  stack 
oftnif  for  a  short  time,  when  she  saw  the  prisoner  going  away  towards  his  house  with 
tke  spade  in  his  hand,  and  shortly  after  she  perceived  Mac  Namara  lying  dead  and 
Uttd&ng  from  a  wound  in  his  head.  The  witness  also  stated,  that  her  sister  was  with 
her  both  at  the  time  she  saw  the  prisoner  and  Mac  Namara  together,  and  also  when 
the  afterwards  saw  his  dead  body. 

It  was  tiien  proposed  by  the  Crown  to  examine  Bridget  Heany,  who,  it  appeared^ 
nu  deaf  and  dumb,  and  had  been  so  from  an  early  period  of  her  life ;  Catharine  Heany 
stated  that  her  sister  could  make  herself  understood  by  signs,  and  that  she  (Catharine) 
uidefstDod  them,  and  could  make  her  understand  her  question,  and  that  she  (Bridget) 
^old  speak  the  truth.  That  she  had  ideas  of  religion,  and  that  she  used  to  attend 
tke  duties  of  the  Roman  Catholic  religion,  and  that  the  former  priest  of  her  parish 
could  understand  her  and  communicate  with  her  by  signs.  Catharine  Heany  was  then 
directed  to  administer  to  her  sister  the  oath,  which  was  repeated  by  the  Clerk  of  the 
Cbwn ;  upon  which  she  made  several  very  curious  signs  to  the  deaf  and  dumb  witness, 
not,  however,  employing  the  well-known  finger  alphabet  by  which  deaf  and  dumb 
persons  are  able  to  hold  conversation. 

Coppmger,  for  the  prisoner,  desired  to  know  what  was  the  precise  meaning  of  the 
signs  and  gestures  used. 

Catharine  Heany  stated,  that  they  meant  that  if  the  witness  did  not  tell  the  truth 
'*tiie  priest  would  kill  her,"  and  she  stated  that  she  had  no  doubt  that  the  witness 
would  tell  the  truth ;  but  it  appeared  that  the  precise  terms  and  nature  of  the  oath 
could  not  be  conveyed  to  the  witness,  upon  which, 

Coppinger,  under  these  circumstances,  objected  to  her  testimony  being  received ;  it 
did  not  appear  that  the  witness  could  clearly  understand  the  nature  of  an  oath. 

Jackson,  J. — The  counsel  for  the  Crown  have  done  their  duty  in  producing  this 
witness,  but  I  do  not  think  that  she  can,  with  propriety,  be  examined. 

The  witness  was  then  withdrawn. 

For  the  Crown,  Bennett,  Keller,  and  M'Dermott. 

For  the  prisoner,  Coppinger, 

(a)  Reported  by  W.  St.  Leger  Babington,  Esq.,  Barriater-at-law. 
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CENTRAL  CRIMINAL  COURT. 

January  Session,  1845. 

(Before  Mr.  Justice  Pattkson  and  Mr.  Justice  Erle.) 

The  Queen  v.  Bateman.  (a) 

Forgery — Evidence. 

Where  a  party  receives  a  blank  cheque  signed^  with  directions  to  fill  in  a  certain  amount,  and  /» 
appropriate  the  instrument  to  a  certain  purpose,  and  he  fraudulently  fills  in  a  deferent  amount, 
a/id  devotes  the  cheque  to  other  purposes^  he  commits  forgery. 

But  to  sustain  the  charge^  it  is  essential  to  negative  every  fact  from  which  an  authority  to  act  as  he  hof 
done  might  be  presumed. 

THE  prisoner  was  indicted  for  forgery  under  the  following  circumstances.  He  was 
clerk  to  Messrs.  Sewell  and  Cross,  and  had  been  in  the  habit  of  getting  blank 
cheques  signed  by  the  firm,  and  filling  in  tlie  amount  himself,  to  meet  demands  upon 
them.  It  was  proved  that  on  a  certain  day  he  brought  the  cheque  in  question  to  one 
of  the  partners,  and  requested  him  to  sign  it,  stating  at  the  time  that  he  had  been  told 
by  Mr.  SewcU  to  pay  certain  rent  which  was  due  from  Mr.  Sewell  to  a  Mr.  Gardiner, 
but  that  the  amount  was  not  ascertained.  The  cheque,  when  completed,  was  as 
follows : — 

"  No.  7476  **  London.  Dec.  18th.  1844. 

•'  London  and  Westminster  Bank.    Pay  to  1238  or  bearer  100/.    "  Sewell  and  Co." 

At  the  bottom  was  written  "pay  in  notes;"  but  neither  this  memorandum,  nor  the  date, 
nor  the  amount,  was  filled  in  when  it  was  signed.  The  words  "  and  Co."  were  across  the 
cheque  originally.  The  name  of  the  firm  was  written  by  the  partner  above  mentioned, 
who  stated  that  he  never  gave  the  prisoner  any  authority  to  receive  cash  for  the  cheque, 
or  to  appropriate  it  otherwise  than  for  the  rent. 

Clarkson,  for  the  prosecution,  opened  the  case  as  clearly  one  of  forgery.  That 
where  a  party  had  authority  to  fill  up  cheques  under  certain  circumstances,  and  with 
certain  limitations,  and  he  chose  to  do  so  for  purposes  of  his  owp,  and  quite  beside 
such  authority  (which  he  was  in  a  condition  to  prove  was  the  case  in  the  present 
instance),  the  offence  was  undoubtedly  committed. 

Before  the  evidence  was  gone  into,  Ballantine  and  Wilkins,  for  the  prisoner,  sug- 
gested that  as  there  would  be  no  question  made  as  to  the  facts,  it  might  be  convenient 
at  once  to  discuss  the  law  of  the  case. 

£rle,  J. — We  cannot  in  a  criminal  case  take  any  thing  as  admitted,  and  therefore 
the  evidence  must  be  gone  into. 

In  addition  to  the  testimony  given  by  the  partner  above  referred  to,  it  was  then 
proved  that  the  amount  of  the  cheque  had  been  received  by  the  prisoner ;  and  the 
notes  were  traced  to  the  possession  of  parties  to  whom  the  prisoner  had  paid  them  on 
account  of  certain  gaming  debts  of  his  own.  It  was  admitted  by  the  prosecution  that 
the  rent  due  to  Mr.  Gardiner  was  much  larger  in  amount  than  the  sum  for  which  the 
cheque  was  filled  up.     Neither  Mr.  Sewell  nor  Mr.  Gardiner  was  called. 

Ballantine,  on  tlie  case  for  the  prosecution  being  closed,  contended  that  there  was 
no  evidence  to  sustain  a  charge  of  forgery.  How  could  a  party  be  charged  with 
\\  forging  an  instrument  which  he  had  a  lawful  authority  to  make  ?  Admitting  that  such 
authority  was  limited,  still  in  this  instance  it  had  not  been  exercised  to  its  full  extent ; 
inasmuch  as  the  amount  actually  filled  in  was  less  than  he  was  permitted  to  insert.  Of 
what  part  then  of  the  cheque  could  the  forgery  be  asserted  ?  It  is  true  that  there 
might  be  a  subsequent  misappropriation  of  the  proceeds,  but  that  could  not  be  adduced 
in  support  of  the  present  charge,  although  it  might  be  available  under  a  different  one. 
It  is  necessary  to  look  to  the  precise  period  when  the  cheque  was  completed,  and  if 
the  prisoner  had  authority  at  that  time  to  act  as  he  did,  no  subsequent  conduct  coulti 
make  that  a  forgery  which  was  not  one  in  the  first  instance.     Again,  the  evidence  of 

(a)  Reported  by  B.  C.  Robinson,  Esq.,  BarrUter^atlaw. 


THE  QUEEN  v.  B£ARCX)CK.  187 

Mr.  Sewell  and  of  Mr.  Gardiner  is  absolutely  essential  to  the  support  of  any  charge  at 
all.  We  know  nothing  of  what  were  Mr.  Sewell's  directions  to  the  prisoner,  except 
as  £ur  as  he  himself  stated  them  to  one  member  of  the  firm,  and  that  statement  is  not 
at  all  inconsistent  with  his  having  implicitly  obeyed  his  instructions  in  appropriating 
the  money  as  he  has  done.  Neither  can  the  jury  be  satisfied  in  Mr.  Gardiner's  absence 
that  the  rent  has  not  in  fact  been  paid. 

Eblb,  J.,  to  Mr.  Clarkson. — Without  now  expressing  an  opinion  upon  this  point,  I 
will  ask  you  whether  you  are  content  to  rest  the  case  where  it  is,  without  calling  these 
gentlemen  ? 

Clarkson.'^l  have  sent  for  them,  my  lord,  and  expect  them  here  every  moment. 

EaLB,  J. — I  will  wait  then  a  short  time  for  the  chance  of  their  arrival. 

The  witnesses,  however,  did  not  arrive. 

Eble,  J.,  observed. — I  think  the  prisoner  must  be  acquitted.   It  is  clear  that  he  had 
authority  to  fill  up  the  cheque  in  some  way  or  another  ;  that  was  an  authority  derived 
from  Mr.  Sewell,  and  there  is  no  evidence  to  shew  that  his  directions  were  not  to  get  a    \  [ 
blank  cheque  filled  up  for  100/.  and  appropriate  it  as  this  has  been.     Moreover,  it 
should  have  been  shewn  that  Mr.  Gardiner  did  not  authorize  him  to  receive  the  money. 
He  might,  for  any  thing  that  appears  in  evidence,  have  gone  to  that  gentleman,  have 
tendered  him  the  cheque,  and  got  it  subsequently  cashed  by  his  directions.     On  this 
groond,  therefore,  the  charge  fails.     But  as  some  doubt  appears  to  exist  as  to  the  law 
in  cases  of  this  sort,  it  is  my  duty  to  state,  that  I  look  upon  the  principle  as  laid  down 
by  the  prosecution  to  be  perfectly  correct.     If  a  cheque  is  given  to  a  person  with  a 
certain  authority,  the  agent  is  confined  strictly  within  the  limits  of  that  authoritjs  and    ^  ^ 
if  he  choose  to  alter  it,  the  crime  of  forgery  is  committed.     If  the  blank  cheque  was     J  \ 
delivered  to  him  witli  a  limited  authority  to  complete  it,  and  he  filled  it  up  with  an 
amount  different  from  the  one  he  was  directed  to  insert ;  and  if,  after  the  authority  was 
at  end,  he  filled  it  up  with  any  amount  whatever,  that  too  would  be  clearly  forgery. 

Patteson,  J. — I  quite  agree  with  my  learned  brother,  that  if  the  prisoner  filled  up 
the  cheque  with  a  different  amount,  and  for  different  purposes  than  those  which  his 
authority  warranted,  the  crime  of  forgery  would  be  undoubtedly  made  out. 
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Cambridgeshire  Spring  Assizes,  1845. 

Cambridge,  Tuesday,  March  25. 
(Before  Mr.  Justice  Patteson.) 

Thk  Quern  v.  Beakcock.  (a) 

Embezztemeni'-Authority  to  receive  money— Employment. 
^  indictment  for  embezzlement  cannot  be  tupported,  unleta  there  either  be  an  employment  of  the 
f^ifoner  as  a  servant  by  the  prosecutor ^  or  an  express  authority  be  given  to  him  to  demand  and 
*''Cttw  the  money  charged  to  have  been  embezzled  by  him, 

THE  prisoner  was  indicted  for  having  feloniously  embezzled  the  sum  of  10s. 
received  by  him  by  virtue  of  his  employment  as  the  servant  of  the  prosecutor. 
Zanders,  for  the  prosecution,  proved  that  the  prisoner  had  formerly  been  apprenticed 
to  the  prosecutor,  who  is  a  shoemaker,  and  that  on  a  certain  day  he  came  to  him  and 
Offered  two  pairs  of  shoes  to  be  made  for  two  ladies.  When  the  shoes  were  made,  he 
**Iled  again,  and  offered  to  take  home  the  shoes.  They  were  therefore  given  to  him  for 
^  purpose  by  the  prosecutor,  but  no  authority  whatever  was  given  to  him  to  ask  for 
^  receive  the  price  of  them.  Not  long  after  this,  the  prosecutor  met  him,  and  demanded 

(a)  Rcportedby  J.B.  Dasent,  Esq.,  Barrister-at-law. 
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the  money,  which,  though  he  ^  not  deny  to  hare  receired,  he  dedincd  to  hni 
oTQr« 

Patteson,  J. — ^This  charge  cannot  he  supported  on  thia  evidence.  An  ezpreaa  aa* 
thority  to  receive  the  money  charged  to  have  heen  felonxoualy  embezzled*  or  a  genoa 
emplo3rment  as  a  servant,  must  be  proved ;  for  the  indictment  alleges  that  the  monc] 
was  received  by  virtue  of  such  employment  as  servant.  The  prisoner  in  this  case  mi 
not  employed  to  carry  home  these  goods  as  a  servant,  nor  had  he  any  authority  ti 
demand  or  receive  the  price  of  them.  He  did  not,  therefore,  receive  money  by  Turtw 
of  any  employment  by  the  prosecutor :  and  if  customers  pay  money  under  such  ctrcom* 
stances,  they  do  so  in  their  own  wrong ;  and  being  still  liable  to  the  prosecutor,  ha  ii 
not  damnified  by  the  act  of  the  prisoner.    The  prisoner,  therefore,  must  be  acquitted. 
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Febrijart  Session,  1845. 

Monday^  February  10. 

The  Quxbn  v.  Smison.  (a) 

Indieiment  wnder  5^6  JTm.  4,  c.  19,  against  a  master  of  a  vntttfor  leamng  behind  in  foreign  parti 

a  teasRim,  one  qfhie  crew — Evidence, 

A  certifieaie  hy  the  authorized  officer^  to  the  effect  that  the  wuuter  had  ewom  brfore  him  that  the 

seaman  had  deserted,  is  insufficient  under  the  A2nd  section  ofbSfS  Wm.  4,  c.  19. 
2%efaet  qf  the  desertion  msisi  be  certified  bg  the  officer, 

THE  defendant  was  indicted  under  the  5  &  6  Wm.  4,  c.  19,  for  having,  as  master  of 
a  vessel,  left  behind,  in  foreign  parts,  a  seaman  who  had  been  one  of  the  crew  of 
the  said  vessel,  engaged  for  a  certain  voyage.     Tlie  indictment  was  as  follows  : — 
"  Central  Criminal  Court,  "l      The  jurors  of  our  lady  the  Queen,  upon  their  oath,  pie- 
To  wit,  j  sent,  that  Alexander  Smison,  late  of  London,  mariner, 

heretofore,  to  wit,  on  the  Ist  day  of  May,  in  the  seventh  year  of  the  reign  of  our 
Sovereign  Lady,  &c.,  upon  the  high  sea,  within  the  jurisdiction  of  the  Admiralty  d 
England,  and  within  the  jurisdiction  of  the  said  Court,  was  the  master  of  a  certain 
ship,  that  is  to  say,  a  certain  British  merchant  ship,  called  the  Elizabeth,  of  Bristol, 
belonging  to  certain  subjects  of  the  United  Kingdom  of  Great  Britain  and  Ireland, 
that  is  to  say,  the  said  Alexander  Smison  and  one  William  Martin ;  and  that  one 
William  Burgess  was  then  and  there  a  person  belonging  to  the  crew  of  the  said 
Alexander  Smison,  and  on  board  the  said  ship,  duly  engaged  by  the  said  Alexander 
Smison,  so  being  such  master  as  aforesaid,  as  one  of  tlie  original  crew  to  serve  in  the 
said  ship  in  a  certain  voyage,  to  wit,  a  voyage  from  the  port  of  London  to  the  city 
of  Quebec,  in  Lower  Canada,  North  America,,  in  parts  beyond  the  seas,  and  back  to 
the  port  of  London.  And  the  jurors  aforesaid,  on  their  oath  aforesaid,  do  further 
present  that  the  said  Alexander  Smison,  so  being  such  master  as  aforesaid,  and 
whilst  he  was  such  master  as  aforesaid,  and  whilst  the  said  William  Burgess  was 
■one  of  his  crew  as  aforesaid,  afterwards,  to  wit,  on  the  1 3th  June,  in  the  year  afore- 
said, with  force  and  arms,  unlawfully,  wilfully,  and  wrongfully  did  leave  the  said 
William  Burgess  behind  on  shore  at  a  certain  place  in  her  Majesty's  dominions,  to 
wit,  at  Quebec,  in  Lower  Canada,  North  America,  aforesaid,  before  the  return  oi 
the  said  ship  to  the  said  United  Kingdom,  and  before  the  completion  of  the  said 
voyage,  for  which  he,  the  said  William  Burgess,  had  been,  and  tlien  was,  engaged 
as  aforesaid ;  against  the  form  of  the  statute  in  such  cases  made  and  provided*  and 
against  the  peace,  &c.  And  the  jurors  aforesaid,  upon  their  oatli  aforesaid,  do  say 
that  the  said  Alexander  Smison  afterwards,  to  wit,  on  the  28th  day  of  January,  in 
the  8th  year  of  the  reign,  &c.,  was  found,  happened  to  be,  and  now  is,  at  the  parish 
of  St.  Dunstan,  Stebonhcath,  otherwise  Stepney,  in  the  county  of  Middlesex,  and 
within  the  jurisdiction  of  the  said  Court." 

(a)  Reported  by  B.  C.  Robinson,  Esq.,  Barri«ter.at>Um 
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Hie  42nd  section  of  the  above  statute  enacts,  "  That  no  such  master  shall  be  at 
liberty  to  leave  behind  at  any  place  abroad,  dther  on  shore  or  at  sea,  any  person  of 
his  oew,  as  aforesaid,  on  the  plea  of  such  person  not  being  in  a  condition' to  proceed 
oa  die  voyage,  or  having  deserted  from  the  ship,  or  otherwise  disappeared,  unless 
mNm  a  previous  certificate  in  writing  of  one  of  such  functionaries  or  merchants  as 
mesaid,  if  there  be  any  such  at  or  within  a  reasonable  distance  from  the  place  where 
die  ship  shall  then  be,  if  there  be  time  to  procure  the  same,  certifying  that  such  person 
ii  not  in  such  condition,  or  has  deserted,  or  disappeared,  and  cannot  be  brought  back  ; 
and  all  such  functionaries  as  aforesaid  are  hereby  authorized  and  required,  on  the 
application  of  any  such  master,  to  inquire,  by  examination  on  oath,  into  the  circiun- 
stances,  and  to  give  or  refuse  such  certificate,  according  to  the  result  of  such  exami- 
nation." 

BaUantine,  for  the  defendant,  put  in  a  certificate  of  which  the  following  is  a 
copy:— 

"  Province  of  Lower  Canada,  District  of  Quebec. 
"  Personally  came  and  appeared  before  me  this  day,  Alexander  Smison,  master  of 
the  bark  Elizabeth,  of  Bristol,  who,  being  duly  sworn  on  the  Holy  Evangelists,  declared 
and  said  that  Wm.  Burgess  and  Augustus  Wamby,  seamen  belonging  to  the  said 
vessel,  did  on  the  10th  instant  desert  from  her  while  at  Quebec,  and  further  saith  that 
they  are  now  absent  without  leave, 

(Signed)  "  EnwABD  Boxbb, 

"  Commissioner  for  carrying  into  effect  the  Imperial  Act  of 
5  &  6  Wm.  4,  c.  19,  respecting  Merchant  Seamen. 
"  Sworn  before  me  at  Quebec,  this  11th  day  of  June,  1844." 
Mr.  Commissioner  Bullock. — This  is  merely  the  evidence  of  the  captain,  which 
does  not  seem  to  have  been  acted  upon.     He  seems  to  have  taken  the  first  step 
properly,  but  there  is  no  such  certificate  as  the  Act  requires. 

Ballantine, — It  is  proved  in  evidence  that  this  is  the  only  certificate  ever  granted. 
There  is  no  question  that  the  party  granting  it  was  duly  authorized  to  do  so.  The 
captain's  information  was  duly  taken  upon  oath,  and  that  seems  by  the  Act  all  that  is 
required  to  give  security  to  the  master. 

Mr.  Commissioner  Bullock,  after  consultation  with  the  Recorder. — I  cannot  receive 
this  as  a  certificate  under  the  Act.  It  does  not  state  the  facts  as  ascertained  by  the 
proper  authority ;  it  merely  proves  that  the  captain  swore  certain  things  before  him. 
The  Act  requires  the  proper  officer  to  certify  tiiat  the  truth  is  so,  not  that  another 
^posed  to  it. 
The  case  proceeded,  but  the  defendant  was  acquitted. 
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March  Session,  1845. 

Friday,  March  7. 

The  Queen  v.  Scully  and  OTHERS.(a) 

Zsoreeny, 
^^^abax  of  plate  was  brought  up  from  the  bottom  of  the  river  by  ballast-heavers  while  engaged 
«•  thiir  ordimtry  business^  and  the  contents  were  disposed  of  by  them^  it  is  a  question  for  the  jury 
whether,  under  ike  circumstances ,   they  had  sufficient  means  of  discovering  the  owner,  or  had 
^^ilfitOy  aHtaineijjrom  making  any  endeavours  towards  such  discovery,  to  constitute  a  larceny, 

T^HE  prisoners  were  indicted  for  larceny  under  the  following  circumstances : — 
J.    The  prosecutor,  in  October  last,  in  going  up  the  river  with  a  box  of  plate,  had 
■oitit  oveiboard  under  Waterloo-bridge.    There  was  a  card  with  his  name  on  it 
(«)  Repotted  by  B.  C.  Bobikson,  Esq.,  Banister«ftt*law. 
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-fitftened  on  the  box  at  the  time.  Early  in  Febniary  the  prisoners,  in  getting  up  baOaat 
from  the  bottom  of  the  river,  in  a  spot  considerably  below  Waterloo-bridge*  had  picked 
up  the  said  box»  and  having  broken  it  open,  had  sold  the  plate  to  difierent  parties,  to 
-whom,  however,  they  related  how  they  became  possessed  of  it.  There  was  no  evidcDce 
to  shew  whether  the  card  was  on  the  box  at  the  time  it  was  found,  but  having*  laita 
under  water  so  long,  and  having  drifted  so  for,  the  fedr  presumption  might  be  that  it 
was  destroyed. 

Payne,  for  the  prisoners,  suggested  that,  under  these  circumstances,  the  charge  of 
larceny  could  not  be  sustained.  It  is  laid  down  in  Arch.  173,  7th  ed.  that  if  a  maa 
lose  goods  and  another  find  them,  and,  not  knowing  the  owner,  convert  them  tt> 
iiis  own  use,  it  is  no  larceny,  even  although  he  deny  the  finding  of  them  or  secrete 
them. 

Bodkin,  as  amicus  curia,  mentioned  the  very  late  case  of  R.  v.  Mole  (1  Car.  &-Kir. 
417),  in  which  it  was  held  by  Mr.  Justice  Coleridge  that  the  finder  of  a  purse  of  gold, 
converting  the  money  to  his  own  use,  could  not  be  convicted  of  larceny  if  he  acted 
under  the  bond  fide  belief  that  by  the  finding  he  had  acquired  a  right  so  to  appro- 
priate  it. 

Mr.  Commissioner  Bullock,  after  consulting  Mr.  Baron  Parke. — ^The  learned 
baron  is  of  opinion  that  the  question  must  be  left  to  the  jury,  whether,  under  the  cir- 
cumstances, the  prisoners  had  sufficient  means  of  discovering  the  owner,  or  had  w3- 
fiilly  abstained  ^m  making  any  endeavours  towards  such  discovery.  In  either  of 
these  cases  the  offence  would  be  larceny  ;  but,  on  the  other  hand,  if  they  believed  at 
the  time  they  obtained  the  property  that  inquiry  would  be  useless,  or  if  the  jury  should 
be  of  opinion  that  no  sufficient  means  of  inquiry  was  open  to  them,  an  acquittal  ought 
to  be  the  result. 

The  question  was  so  left,  and  the  jury  immediately  acquitted  the  prisoners. 
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Monday y  March  3. 
The  Queen  v.  Howell  and  Others,  (a) 

Burfflary. 

Indictment  for  burglary.     The  dtpeUiny- house  was  alleged  to  be  in  parish  A. ;  the  evidence  iheited 

that  it  was  partly  in  parish  A.  and  partly  in  parish  B,,  but  that  the  part  broken  was  situated 

in  A, — Held  a  good  detcription. 
The  indictment  alleged  the  intent  to  be  then  and  there  (viz,  in  the  parish  of  A.)  to  steal,  and  further  f 

that  the  prisoners  did  then  and  there  steal  certain  property. 
The  room  in  which  the  felony  was  committed  was  partly  in  parish  A,  and  partly  in  B. ;  the  property 

actually  stolen  was  in  part  B.,  but  in  the  same  room  there  was  abundant  other  property  qf  the  fm" 

secutor  situated  in  part  A, 
Held,  that  the  portion  of  the  charge  which  alleged  an  actual  stealing  in  A.  might  be  rejected,  mtdtke 

prisoners  might  be  convicted  of  breaking,  with  intent  to  steal  property  in  the  parish  qf  A, 

fTHHE  prisoners  were  indicted  for  burglary,  upon  the  following  indictment  -— 

•*  Central  Criminal  Court,  1      The  jurors  of  our  Sovereign  Lady  the  Queen,  upon 
to  wit.  J  their  oath,  present,  that  T.  Howell,  late  of  the  parish  «f 

St.  Edmund  the  King  and  Martyr,  in  London,  and  within  the  jurisdiction  of  Ae 
Central  Criminal  Court,  labourer ;  F.  Smith,  late  of  the  same  place,  labourer;  and  R. 
Franklin,  late  of  the  same  place,  labourer,  on  the  10th  day  of  January,  in  the  6th 
year  of  the  reign  of  our  Sovereign  Lady  Victoria,  by  the  grace  of  Ood,  &c.,  about  tii^ 
liour  of  ten  in  the  night  of  the  same  day,  with  force  and  arms,  at  the  parish  afore- 
said, and  within  the  jurisdiction  of  the  said  Court,  the  dwelling-hoaae  of  Otc^ 
(a)  Reported  by  B.  C.  RoBUisoir,  E«q.,  BarTlttcr*at4air. 
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Warmer,  there  eituate^  feloniously  and  burglariously  did  break  and  enter,  with  intent 
the  goods  and  chatteb  in  the  same  dwelling-house  then  and  there  being  feloniously 
and  burglariously  to  steal,  take,  and  carry  away,  and  then  and  there,  with  force  and 
arms,  two  rings  of  the  vidue  of  five  shillings,  of  the  goods  and  chattels  of  Felix 
Gatayes,  in  the  same  dwelling-house  then  and  there  being  found,  feloniously  and 
burglariously  did  steal,  take,  and  carry  away,  against  the  peace  of  our  said  Lady  the 
Queen,  her  crown  and  dignity." 

The  house  in  which  the  burglary  was  committed  was  a  tavern,  of  which  Geo. 
Warriner  was  the  proprietor,  and  Felix  Ghitayes  was  a  guest  occupying  a  room  in  the 
said  tavern.  The  outer  door  of  the  house  always  rematined  open  during  the  day,  and 
through  this  the  prisoners  had  made  their  way  to  the  room  in  question,  which  they  en- 
tered by  means  of  a  skeleton  key.  The  tavern  was  situated  within  two  parishes,  the  boun- 
dary line  which  separated  them  running  through  the  room  of  Gatayes.  The  door  of  the 
hoiue,  the  door  of  the  room,  and  the  greater  portion  of  the  room  itself,  were  in  the 
parish  laid  in  the  indictment ;  but  a  chest  of  drawers  from  which  the  rings  were  ab- 
stracted was  in  the  parish  of  St.  Michael,  Cornhill. 

Payne,  on  behalf  of  the  prisoner  Howell,  submitted  that  there  was  a  variance  be- 
tween the  local  description  in  the  indictment,  and  that  proved.  The  prisoners  were 
alleged  to  be  of  a  certain  parish,  and  this  was  referred  to  subsequently  in  describing 
the  dwelling-house  as  there  situate,  meaning  in  the  parish  of  St.  Edmund  the  King 
and  Martyr;  but  it  was  proved  in  evidence  that  the  dwelling  was  situate  in  two 
parishes,  and  therefore  the  allegation,  which  was  a  material  one,  was  not  sustained. 
It  was  true  that  the  part  of  the  house  broken  was  in  the  parish  laid,  but  the  statement 
was  not  that  the  breaking  was  in  the  parish,  but  that  the  dwelling-house  was  so.  It 
is  further  alleged  that  certain  property  was  there  stolen,  meaning  in  the  before- 
mentioned  parish  ;  but  it  was  now  clear  that  the  place  where  the  rings  were  deposited 
was  in  another  parish.  He  then  referred  to  JR.  v.  Bennett  (R.  &  R.  289),  where  a 
somewhat  similar  point  was  raised  but  not  determined.  This  was,  therefore,  a  new 
case,  and  one  which,  he  confidently  submitted,  must  be  decided  in  favour  of  the 
prisoner.  At  any  rate,  he  was  entitled  to  ask  of  the  prosecution  whether  they  would 
rely  on  the  burglary,  or  relinquishing  that,  rest  their  case  on  the  larceny  of  the  goods. 
5.  C.  Robinson,  for  the  prosecution. — It  is  not  less  true  that  the  dwelling-house  of  a 
party  is  in  a  particular  parish,  merely  because  some  small  portion  of  it  is  in  another 
parish.  Every  part  material  to  the  present  indictment  is  situated  as  laid,  and  this 
constitutes  the  distinction  between  the  present  case  and  that  of  JR.  v.  Bennett.  There 
tbe  part  broken  was  not  in  the  parish  laid,  but  was  assumed  to  be  parcel  of  a  dwelling- 
lionse  situated  in  the  alleged  parish.  A  single  dwelling,  part  of  which  is  occupied  by 
A.  and  another  part  by  B.,  may  be  taken  to  be  two ;  so  that  a  burglary  in  B.'s  portion 
may  be  alleged  to  be  in  his  dwelling-house.  This  shews  that  a  house  is  severable 
^hen  occupied  by  two  persons,  and  why  may  it  not  be  so  when  occupied  by  one  ?  As 
to  the  goods  stolen  being  located  in  another  parish,  it  is  immaterial,  since  there  is  no 
i^ecessity  to  allege  a  stealing  at  all ;  breaking,  with  intent  to  steal,  is  the  gist  of  the 
cliarge,  and  as  there  were  other  goods  in  the  same  room  which  were  situated  in  the 
•fleged  parish,  it  will  be  a  question  for  the  jury  whether  the  intent  was  not  to  steal 
*J»em  as  well  as  those  which  were  actually  stolen.  The  portion  of  the  indictment, 
^erefore,  which  sets  out  the  stealing  may  be  rejected  as  surplusage,  as  far  as  the 
'^"fgi^ry  is  concerned.  But  still  the  jury  may,  if  they  think  proper,  convict  of  the 
«mple  larceny,  for  local  description  is  for  such  purpose  unnecessary,  and  a  stealing 
Wng  alleged,  the  words  there  situate  are  superfluous,  and  may  be  struck  out. 

The  RECORnsR. — ^The  common  sense  of  the  matter  seems  to  me  to  be,  that  the 
^^dling-house  may  be  properly  laid  to  be  in  the  parish  where  all  the  acts  necessary 
to  support  the  charge  were  committed,  although  some  part  of  it  is  in  another  parish  ; 
^IJit  it  is  for  you  to  consider  whether  it  may  not  be  safer  to  rely  on  the  larceny  alone, 
•n^,  if  I  am  wrong  in  my  view  of  the  point,  the  whole  indictment  will  fail. 

o,  C.  Robinson  submitted  that  he  was  not  bound  to  elect,  and  considering  that  no 
Pj^pcrty  was  found  upon  the  prisoners,  though  they  were  immediately  apprehended, 
™« jury  might  perhaps  think  tlmt  the  larceny  was  not  sufficiently  proved.    He  deemed 
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it  right,  therefore,  that  the  whole  case  should  go  to  the  juiy,  and  tiie  |MTMecatIutt 
woidd  take  the  risk  of  such  verdict  as  they  might  think  proper  to  pronoonoe. 

The  Recordbr  (in  summing  up). — ^It  appears  to  me  that  the  indictment  is  sufficient. 
The  objection  relied  on  is,  that  the  word  "  dwelling-house"  has  relation  to  the  wbcHe 
house,  and,  as  the  whole  house  is  not  in  the  parish  laid,  that  there  is  therefore  a 
variance.  But  whatever  might  have  been  the  mode  of  access,  or  whether  we  take  the 
outer  door  or  the  door  of  the  room  itself,  they  are  all  in  the  alleged  parish.  •  It  mi^t 
have  been  charged  that  the  dwelling-house  was  in  two  parishes,  but  I  doubt  whether 
that  would  have  been  correct,  inasmuch  as  the  part  broken  could  only  be  atuated  in 
one.  It  is  true  that  the  local  description  must  be  strictly  proved,  but  I  think  it  is  heat 
fully  established  by  the  evidence.  I  would,  however,  n««iiming  you  believe  the  fust*. 
recommend  you  to  limit  your  verdict  to  the  breaking  with  intent  to  steal,  rejectmg  tint 
part  which  alleges  the  stealing,  since  it  is  clear  that  the  stealing,  if  any,  was  in 
another  parish.  Or  you  may  in  your  discretion,  omitting  all  reference  to  the  bur- 
glary, limit  your  verdict  to  the  mere  stealing. 

The  jury  pronounced  the  following  verdict : — Ghulty  of  the  offence  of  bar|^ary  m 
the  parish  in  the  indictment  mentioned ;  not  guilty  of  stealing  the  goods. 

The  Recorder  respited  the  judgment  until  he  should  have  had  an  opportunity  of  ooa- 
sulting  the  judges  on  the  point  above  raised. 

March  7. — ^The  Recorder  said  that  he  had  consulted  two  of  the  learned  judges  on 
the  above  case,  and  they  were  of  opinion  that  the  evidence  supported  the  indictoMnt* 
and  that  the  conviction  was  good. 
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nisi  prius  court. 

Suffolk  Spring  Assizes,  1845. 

(Before  Mr.  Justice  Patteson.) 

The  Queen  v.  Welham.  (a) 

Misdemeanor  and  felony — Merger — Inciting  to  commit  felony — Principal  and  Acceuorg, 
Jn  an  indictment  for  inciting  another  to  commit  a  felony,  the  party  charged  to  have  been  incited  wmti 

be  ehetcn  to  have  been  aware  that  the  act  contemplated  ttaa  a  felony, 
V  the  party  incited  is  not  an  innocent  agent,  and  the  act  incited  be  committed,  the  party  inciting  is  « 

principal  felon,  inasmuch  as  he  is  an  accessory  brfore  the  fact  to  a  felony,  and  the  misdemmmr 

merges  m  the  felony, 

THE  indictment,  which  had  been  removed  into  this  court  by  certiorari,  charged  that 
defendant,  on,  &c.,  at,  &c.,  falsely,  wickedly,  and  unlawfully  did  solicit,  move» 
incite,  counsel,  and  command  one  Robert  Hood  feloniously  and  unlawfully  to  steal, 
take,  and  carry  away  a  load  of  wheat  in  the  straw  of  the  vialue  of  40s.,  one  load  of 
unthreshed  wheat  of  the  value  of  40s.,  and  one  load  of  straw  of  the  value  of  lOs.  of 
the  goods  and  chattels  of  one  James  Ward.  A  second  count  laid  the  property  to  be 
in  John  Henry  Gell  and  others. 

Byles,  Serjt.  (O'Malley  with  him),  called  several  witnesses  for  the  pnisecution,  fixMn 
whose  testimony  it  appeared  that  the  defendant  was  a  miller  living  in  the  paxiah  aC 
Haughley,  in  the  county  of  Suffolk,  where  the  prosecutor,  Mr.  Ward,  occupies  ft* 
large  farm.  Some  time  ago  a  dispute  arose  between  Mr.  Ward  and  Mr.  John  Hcmjr 
Gell,  and  other  gentlemen,  the  trustees  of  a  charity  called  "  Dr.  Triplett's  Chaii^,^^ 
who  claimed  the  tithe  over  certain  portions  of  his  property.  The  consequence  of  tii0 
dispute  was,  that, in  1842,  Mr.  Ward  "  set  out  the  tithe"  of  several  acres  of  land, 
which  was  repudiated  by  the  trustees ;  and  as  neither  party  would  remove  it;  th^ 
(a)  Reported  by  J.  B.DASBNT,  Esq.,  BarrUter.at-law. 
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wlmt  mm  left  on  the  ground  to  rot,  and  eventually  was  eaten  by  the  prosecator's 

pigs,  irhenhe  turned  them  into  his  fields.    In  1844»  similar  disputes  arose,  and  on  the 

Srai  of  August,  1844,  a  large  quantity  of  wheat  in  liie  straw  was  set  out  by  the  pio- 

aecotor,  as  tithe  for  the  trustees,  who  again  refused  to  take  it.    Not  far  from  the 

defendant's  mill  lives  one  Robert  Hood,  a  publican,  and  it  was  proved  that  on  the  6th 

of  September,  Welham  went  to  Hood's  house,  and  calling  him  out,  told  him  to  *'  go 

and  take  his  (Welham's)  waggon^  and  get  the  wheat."    This  Hood  at  first  declined  to 

do^  but  on  Welham's  saying  "  Gk>  and  get  it,  and  get  some  men  to  help  you,  and  I  will 

be  answerable  if  any  thing  happens,"  Hood  assented,  and,  going  into  his  tap-room, 

adced  the  company  there  assembled,  who  had  overheard  this  conversation,  to  "  go  and 

hc^  him  to  get  the  wheat  in  Mr.  Ward's  field,  and  stack  it  on  theNull  Hill."    Some  of 

Him  assentei,  and  went  to  Welham's  for  the  waggon  and  horses,  but  Hood  remained 

at  home*    While  the  men  were  on  Welham's  premises  they  saw  him,  and  received 

&om  him  some  directions  about  the  matter;  after  which  they  went  to  the  field  at 

fife  o'doek  p.m.,  and  were  engaged  in  loading  the  waggon  with  the  tithe  wheat,  when 

Mr.  Ward  came  up  and  ordered  them  to  desist  and  leave  his  field.    Tliis  they  did,  and 

ictnmed  witii  their  horses  to  Welham,  who,  on  learning  what  had  happened  with  the 

wheat  and  the  waggon,  said,  "  I  would  have  brought  t^m  away  1^  force  if  I  couldn't 

Vj  any  other  way."    These  men,  on  cross-examination,  denied  aU  knowledge  of  the 

natter,  and  asserted  tiiat  tiiey  did  not  think  they  were  doing  any  harm  in  obeying 

Hood's  wishes.    This  being  the  case  for  the  prosecution, 

Prmdtr^fogi  (with  whom  was  Power)  submitted  that  the  case  had  entirely  fiuled* 
Tbe  evidence  adduced  by  the  prosecutor  proved  a  fdony  in  the  defendant,  if  any  offenoe 
bad  been  committed  at  all  by  him,  and  as  the  charge  was  that  of  a  misdemeanor,  this 
infictment  fell  to  the  ground,  for  the  minor  ofience  was  merged  by  law  in  the  major 

0B8. 

Faitbsov,  J. — That  question  is  now  under  discussion.  Hie  judges  are  eiiqgaged 
m  £scnsnng  it,  and  are  inclined  to  think  that  the  principle  has  hitherto  been  quite 
nunnderstood. 

Frendergati.'^At  all  events,  the  law  is,  tiiat  if  a  dear  felony  is  proved  to  have  been 
committed,  any  one  who  is  an  accessory  before  the  fact  is  indictable  for  a  principal 
Uoay,  and  not  for  a  misdemeanor.  Now  here,  if  tiie  men  employed  by  Hood  under 
the  directions  of  Welham  committed  a  felony  in  removing  tiie  prosecutor^s  wheat  from 
bifl  fidd  into  Welham's  waggon  for  the  purpose  of  taking  it  to  his  premises,  he  is  then 
fiot  liable  in  this  form,  but  as  an  accessory  before  the  feet,  and  that  is  a  felony,  not  a 
susdemeanor. 

Pattssoit,  J.  — The  case,  however,  is  not  even  so  strong  as  tiiat.  Hood  was  the 
cqIj  person  spoken  to  by  Welham,  and  he  did  not  commit  any  felony,  for  he  staid  at 
home,  and  employed  others  to  go  and  get  the  wheat. 

Prtmdergaat. — The  defendant  was  proved  to  have  qioken  to  one  of  the  men  who 
U  take  the  wheat  before  they  went  to  the  fidd,  when  they  were  getting  the  horses. 
TWe  was,  therefore,  a  complete  adoption  on  his  part  of  the  felony,  and  the  wheat 
^  beyond  all  question  stolen  by  them  in  point  of  law. 

PATTBsoir,  J. — Yes,  that  is  so.  I  find  he  did  speak  to  Chamberiayne.  If,  there- 
fore, Chamberlayne  committed  a  fdony,  the  defendant  did  so  too ;  but  the  witness  was 
mnmocent  party,  and  I  very  much  doubt  whether  a  nuatcan  be  indictini  for  indting 
^ttooy  when  the  party  diaiged  to  have  beox  indtad  does  not  iaiMul  m.  what  he  does 
tocoouBit  a  felony.  I  would  wish,  however,  to  obteift  miy  bradwr  FidBe's  opaaaa 
Jtt  tas  snlijlBctv  md  ascertain  whether  he  agrses  with  ne  in  thinking  that  tiie  pasty 
loeitBd  must  be  aware  of  tiie  contemplated  Mmy  and  intend  to  commit  it,  and  that 
tennidemeanor  merges  in  the  felony.    His  lordship  then  retired  for  a  few  moments* 

my  broker  Parke,  and  we  are  both  deady 

I  eomnnt  a  fekmy  unkas  the  party  indted 

igelsefeiBniyw    On llie ether  painty 

o 9Kfm^  t&as  tm  misdfemasner  BMifgea  in  the  hiiamifm 

^  those  oljMlioiia^  tfieniire^  mutpnvail  m  tfaiscsK,  andtfie  piisonermnsebe 


NotguUtf. 
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BAIL  COURT. 

Saturday,  Apnl  2G,  1845. 

(Before  Mr.  Justice  Colbkidgb.) 

Thb  Qubbk  v.  HoDOBS.(a) 

Certiorari, 

When  an  applieaiion  i»  made  to  remove  into  ihie  court  an  indietmeni  found  at  an  it^erior  court,  i 
a  euggeetion  that  difficult  pointe  qf  law  will  most  likelg  arise,  suck  points  should  be  tgseeiJUatig 
stated. 

ON  a  former  day  (April  25),  F.  V,  Lee  applied  for  a  certiorari  to  remove  into  thii 
court  an  indictment  found  at  the  Central  Criminal  Court  against  the  defendant, 
or  peijury  committed  before  one  of  the  commissioners  of  bankruptcy,  under  a  pro- 
■eedlng  taken  by  virtue  of  the  5  &  6  Vict.  c.  122,  s.  12,  in  swearing  that  **  he  verily 
clieved  he  had  a  good  defence  to  the  demand;"  and,  in  support  of  the  application,  it 
«'as  sworn  that  difficult  questions  of  law  would  be  likely  to  arise,  particularly  as  to 
le  construction  of  the.  said  Act  of  Parliament,  and  as  to  what  constituted  a  good 
efence  to  an  action. 
Colbkidgb,  J.,  having  taken  time  to  consider,  now  deliveied  his  judgment  as  follows. 
-This  was  an  application  for  a  certiorari  to  remove  an  indictment  for  peijury  into  this 
>urt,  on  the  suggestion  that  difficulties  in  points  of  law  would  arise,  first,  as  to  the 
instruction  of  tibe  Bankrupt  Act,  the  5  &  6  Vict. ;  and,  secondly,  that  it  would  he  a 
I'lestion  as  to  what  amounts  to  a  good  defence  to  an  action  at  law.     Now,  although 
»ere  are  some  cases  in  which,  from  their  very  nature,  this  general  allegation  would 
i  sufficient,  this  is  one  in  which  the  rule  that  requires  that  the  specific  objections 
lould  be  pointed  out  to  the  Court  applies.     I  am  in  general  not  disposed  to  place 
.uch  confidence  in  this  general  statement,  and  I  think  that  this  is  just  one  of  those 
«ses  in  which  it  ought  to  be  shewn  what  are  the  points  of  law  expected  to  arise.    It 
quite  impossible,  from  this  affidavit,  to  see  how  any  difiiculties  are  to  arise  in  the 
K^.,6e,  and  that  being  so,  I  think  I  ought  to  refuse  the  writ. 

Certiorari  re/ueed. 


BAIL  COURT. 

Wednesday,  April  30,  1845. 

(Before  Mr.  Justice  Colbbidgb.) 

Thb  Queen  v.  Jbffs  and  LANG.(a) 

Certiorari, 

'  ^  is  no  suffieieni  ground  for  granting  a  certiorari  to  remove  an  indictment  from  the  (kntral  Crhninai' 
Court  that  the  dtfendant  is  a  reputable  tradesman,  and  that  he  belieoes  the  prosecution  hoe  been- 
instituted  from  maHcious  motives  by  one  qfthe  witnesses. 

is  a  si^fficient  ground,  however,  for  the  writ,  that  the  prosecution  is  an  unusual  one.  and  is 
instituted  at  the  immediate  instance  qf  the  Crown,  and  upon  which  the  high  Crown  officers  will 
attend  to  prosecute,  and  thai  the  dtfendant  ther^fifre  desires  a  special  jury  and  the  assistance  iff 
Queen's  counsel, 

PRIDEAUX  moved  for  a  certiorari  to  remove  into  this  court  firom  the  Central 
Criminal  Court  an  indictment  found  against  the  two  defendants  for  a  conspiracy 
TQ  defraud  the  revenue.    The  first  count  chaiged  a  oonsptiraqy  to  convey  certain  foreign 
iljerchandize  from  the  port  of  London  to  the  house  oif  the  defendant  Jeffs,  without 
^jayment  of  the  duties.    The  second  was  somewhat  similar  to  the  first ;  and  the  thirds 
(a)  Reported  bj  T.  W.  Saundbrs,  Esq.,  Binister-at-Uw. 
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Dont  chaiged  a  general  conspiracy  tx>  defraud  the  revenue.    The  grounds  of  the  appli* 

^?atiop  were — Ist,  that  the  case  is  a  proper  one  to  be  tried  by  a  special  jury ;  2nd,  Uiat 

-^hc  ddiendant  Jeffii,  who  is  a  bookseller  in  the  Burlington  Arcade,  is  desirous  of  having 

'fdie  assistance  of  Queen's  counsel*  particularly  as  this  l>eing  a  prosecution  instituted 

directly  at  the  instance  of  the  Crown,  it  would  be  prosecuted  by  the  highest  Crown 

lawyers.    3rd.  That  the  defendant  Jeffis  is  a  person  who  for  twelve  years  past  has 

earned  on  with  respectability  his  business  in  the  same  place,  and  that  it  would  be 

Jiighly  derogatory  to  him  to  be  compelled  to  take  his  place  in  the  Central  Criminal 

0>iirt,  and  that  it  was  sworn  that  it  was  believed  the  prosecution  had  been  instituted 

:<rom  malicious  motives  on  tlie  part  of  one  of  the  witnesses.     (Strange,  549 ;  Rex  v. 

Chipping  Norton,  1  Bamardiston.)    4th.  That  the  facts  charged  having  taken  place 

^ur  years  ago,  sad  from  the  very  nature  of  the  case,  it  is  desirable  that  it  shall  be  tried 

liefore  one  of  the  judges  of  this  court. 

Pollock,  on  behalf  of  the  Crown,  contended  that  the  reasons  assigned  were  not 

sufficient,  and  that  fwr  from  the  case  not  being  tried  at  the  Central  Criminal  Court  by 

one  of  the  superior  judges,  it  would  be  tried  by  two  of  them,  as  it  is  always  the 

practice  for  indictments  in  which  the  superior  law-officers  prosecute,  to  be  tried  by 

the  judges  themselves. 

CoutaiDOB,  J.,  thought  that  none  of  the  special  grounds  alleged  sufficient  to  justify 
the  granting  of  the  writ ;  but  conceived  that  inasmuch  as  this  is  for  from  being  an 
or^nary  prosecution,  and  of  sufficient  importance  to  justify  the  attendance  of  the  Crown 
officers,  that  it  is  a  case  in  which  the  defendants  ought  to  be  permitted  to  have  a  special 
jury  and  the  advantage  of  the  assistance  of  Queen's  counsel. 

Certiorari  granted. 


BAIL  COURT. 

Tuesday,  May  6,1845. 
(Before  Mr.  Justice  Coleridge.) 
The  Queen  v,  Newton,  (a) 

Costi — Practice, 

^en  on  an  indictment  found  at  the  oftixeM  the  venue  it  changed  at  the  imtance  of  the  drfendnnt  to 
mother  eonntg,  and  he  enters  with  a  eurety  into  the  usual  bond  to  pay  all  additional  costs  incurred 
in  consequence  qfstich  change,  and  where  the  commission-day  in  the  latter  county  is  on  a  Saturday, 
and  in  the  former  county  in  the  middle  of  the  week,  he  is  property  chargeable  with  the  costs  of  the 
wHnemes  m  staying  ai  the  assize  town  on  the  Sunday,  as  they  were  all  bound  to  have  been  there  on 
the  eommissian'dii,  and  this,  notwithstanding  the  case  is  tried  on  the  Jirst  day  of  businegi, '  The 
Master  is  Justed  in  allowing  what  he  coneeioes  to  have  been  the  real  extra  costs,  notwithstanding 
in  so  doing  he    ay  allow,  in  fact,  all  the  money  which  has  been  really  paid  to  the  witnesses. 

GODSON  shewed  cause  against  a  rule  obtained  herein  by  Newton,  calling  upon 
the  prosecutor  to  shew  cause  why  the  Master  of  the  Crown- office  should  not 
^■^view  his  taxation  of  the  extra  costs  incurred  herein  by  the  prosecutor  by  reason  of  the 
^ial  of  this  cause  having  taken  place  at  Worcester  instead  of  Gloucester. 

It  appeared  that  an  indictment  for  perjury  having  been  preferred  against  the  defim- 
^«iit  at  the  Gloucester  Assizes,  a  motion  was  made  that  the  trial  thereof  should  be  had 
Ha  the  adjoining  county  of  Worcester,  it  being  suggested  that  from  peculiar  circmn- 
^^ances  a  fur  tinal  would  not  be  had  in  the  former  county.  On  the  argument  the  rule 
^^as  made  absolute,  upon  the  usual  undertaking  of  the  defendant  to  pay  the  extra  costs 
^^ccasioned  by  the  change  of  venue.  This  undertaking  was  the  subject  of  a  bond  into 
'^^hich  the  defendant  and  a  surety  entered  for  the  security  of  the  costs.  The  commissioB- 
4hiy  at  Gloucester  was  on  a  Wednesday,  and  the  Assizes  there  occupied  ten  days. 

(a)  Refortfd  by  T.  W.  SAUXDxas,  Esq.,  B«rrister-at-Uw. 
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The  commiancm«day  at  Woroester  yna  on  a  Saturday,  and  the  AmaxtB  lasted  a  ivodc* 
The  indictment,  irlucii,  according  to  the  usual  practice,  was  set  down  for  trial  by  Hie 
defendant,  stood  about  five  in  the  list  of  causes,  and  in  consequence  of  the  Srar  prior 
cases  going  off,  it  was  called  on  at  about  ten  o'clock  on  the  Monday,  when,  at  ihe 
instance  of  the  judge,  it  was  postponed  until  the  following  morning,  whoi  it  was  tried, 
and  the  defendant  was  acquitted.  On  the  tsxation  of  the  extra  costs,  the  Bfaater 
allowed  the  following  items,  which  were  the  subject  of  objection  in  this  motion,  namciyy 
4/.  4s.  for  one  day's  extra  attendance  of  two  ptofessional  gentiemen  from  Loodoii ; 
11/.  Is.  6d.  in  respect  of  tiie  additional  expenses  of  twelve  witnesses,  and  2/.  Ss.  as  tiie 
additional  cost  of  attendance  of  the  attorney.  These  additional  costs  wexe  allowed  by 
the  Master,  on  the  ground  tiiat  as  the  commission-day  at  Worcester  was  on  a  Satur- 
day, when  at  Gloucester  it  was  on  a  Wednesday,  one  day's  additional  expense,  namely, 
that  of  Sunday,  had  been  incurred  in  consequence  of  the  change  of  venue.  It  appeared 
also  that  the  sum  of  11/.  Is.  6d.  was  made  up  of  tiie  conduct-money  paid  to  tbe  wit* 
nesaes,  who  had  to  go  to  Worcester  instead  of  to  Gloucester,  nine  of  whom  connng 
from  Cheltenham,  two  from  Gloucester,  and  one  from  Swindon,  the  whole  of  whose 
conduct-money  had  been  allowed  as  increased  costs. 

In  support  of  the  Master's  taxation  it  was  contended  that  he  had  taken  a  fiur  and 
proper  view  of  the  case ;  that  he  had  exercised  a  sound  discretion,  and  that  all  the  addi- 
tioiud  costs  whidi  he  had  allowed,  making,  with  all  the  other  items,  the  gross  sum  of 
29/.  18s.,  were  fairly  and  necessarily  incumd  in  consequence  of  the  diange  of  vemme. 

NewtoH,  oontriu  contended  that  the  frict  of  the  Sunday  intervening  on^t  not  to  be 
considered  as  necessarily  increasing  the  costs,  since,  as  the  Assizes  at  Gloucester  lasted 
ten  days,  it  could  not  be  assumed  that,  if  the  indictment  had  been  tried  there,  a  Sunday 
would  not  equally  have  intervened  in  that  case  also ;  that  as  the  defendant  had  ^ 
option  of  entering  the  indictment  either  early  or  late  as  he  chose,  he  had,  in  entering  it 
so  that  it  came  on  for  trial  on  the  first  day  of  business  of  the  Assizes,  done  more  to 
avoid  expense  than  the  prosecutor  had  any  right  to  expect ;  that  as  to  the  conduct* 
money  of  the  twelve  v^itnesses,  the  Master,  in  allowing  the  whole  of  what  had  bea 
sworn  to  have  been  paid,  had  acted  upon  a  wrong  principle,  and  that  at  most  he  should 
only  have  allowed  a  part  of  this  sum,  since  some  conduct-money  must  have  been  given 
to  the  witnesses  if  the  trial  had  taken  place  at  Gloucester. 

GoLBRiDGB,  J. — I  am  of  opinion  that  this  rule  should  be  discharged.  The  questkm 
here  is  one  of  principle,  and  imless  it  can  be  shewn  that  the  Master  has  misconceived  the 
principle  upon  which  he  should  have  taxed,  I  must  act  upon  the  rule,  which  is  uni* 
formly  adhered  to,  of  not  disturbing  the  taxation  on  the  mere  question  of  amoui^. 
It  is  impossible,  upon  a  matter  of  amount,  that  the  Court  can  form  any  thing  Bbs 
80  good  an  opinion  as  the  Master  himself  can,  who  has  the  parties  before  him,  exammes 
the  items,  and  investigates  the  various  drcumstances  as  stated  on  either  nde.  Now 
the  three  heads  of  charges  in  this  case  reduce  themselves  in  feet  to  only  two*  and 
indeed  in  the  end  to  (mly  one.  Mr.  Newton  says  that  it  is  not  shewn  that  tiie  two 
London  witnesses  were  delayed  longer  in  consequence  of  the  cause  being  tried  at 
Worcester  than  they  would  have  been  at  Gloucester,  as  peradventure  the  cause  may 
have  been  entered  late  at  Gloucester,  whereas  it  was  entered  early  at  Worcester ;  and 
that  the  judge  may  have  directed  it  to  have  been  tried  on  any  day  which  he  may  haie 
thought  most  convenient.  The  rebus  sic  stantibus,  all  things  being  the  same  excepting 
the  place  of  trial,  is  that  which  should  be  looked  at  in  the  taxation.  Supposing  aU 
things  to  have  happened  as  they  would  have  happened  at  Gloucester,  has  there  been  an 
increased  expenditure  ?  It  cextainly  became  the  duty  of  the  attorney  and  the  witnesses 
to  be  at  the  place  of  trial  on  the  Saturday,  the  commission-day ;  the  cause  may  hafe 
been  entered  the  very  first  thing ;  they  were  in  feet  bound  to  have  been  there.  Aa  to 
the  second  item  of  11/.  Is.  6d.,  but  for  the  explanation  of  the  Master,  I  shonkL  bafe 
thought  that  the  rule  ought  to  be  absolute  on  that  point.  Now,  take  the  first  item  m 
this  sum,  which  is  a  guinea  to  Whately, «  professional  gentleman ;  it  is  said,  tiiat  if 
Iho  trial  had  been  at  Gloucester  he  could  not  have  had  less  tiuui  tiiis  sum ;  but  it  nay 
have  been  that,  for  particular  reasons,  such  as  going  there  on  his  own  business,  he  may 
not  have  charged  any  tiling,  but  woidd  have  chai^^  it  at  Worcester.    It  was  stated 
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to  the  Master  that,  although  not  more  than  the  sums  actually  sworn  to  as  paid  were  in 
fact  paid,  yet  that  the  prosecutor  was  liable  to  the  witnesses  for  more ;  and  the  Master 
sedng  that  in  fact  the  amounts  thus  paid  were  such  as  would  have  been  incurred  as 
extra  costs,  he  allowed  them  accordingly.  The  rule,  therefore,  must  be  discharged, 
bnt  ^thout  costs. 

Rule  discharged  without  costs. 


CENTRAL  CRIMINAL  COURT. 

May  Session,  1845. 

Monday^  May  12. 

Thb  Qusbn  v.  Tbaughton  and  KiN6.(a) 

Wktrt  iht  tnMetmeni  charges  a  joint  assault ^  and  there  is]  but  one  count,  if  an  assault  bg  one  onlg 
is  propsdf  ite  proncution  cannot  give  evidsnes  qf  other  assauUSj  but  ths  drfendants  muet  h9 

rS  defendants  were  jointly  indicted  for  that  they  on  a  certain  day  did  commit  an 
assault  upon  the  prosecutor.  The  latter,  in  giving  his  evidence,  deposed  to  an 
uaanlt  committed  by  King,  but  with  wluch  Traughton  had  nothing  to  do. 

Clarksomt  [for  the  defendant  Traughton,  under  these  circumstances,  subnutted  that 
U&  client  must  be  acquitted.  An  assault  answering  the  description  of  that  in  tiie 
bdictment  had  been  proved,  and  that  excluded  all  participation  on  the  part  of 
IVaugfaton.  There  was  but  one  count ;  more  than  one  offence,  therefore,  could  not 
beproved. 

Mr.  Commissioner  Bctllock  was  of  this  opinion,  and  Traughton  was  acquitted. 

Ballantine,  for  the  defendant  King,  then  submitted  that  the  evidence  did  not  sup- 
port the  indictment  agif Inst  him.  There  was  but  one  count,  and  that  was  for  a  joint 
ananlt ;  the  defendant  could  not,  therefore,  be  convicted  of  an  assault  by  him  alone. 
There  might  have  been  several  assaults  comnutted,  some  justifiable,  others  not.  There 
Bi|^t  be  a  good  answer  to  those  in  which  King  was  alone  concerned,  but  in  conse* 
qocnce  of  the  charge  being  a  joint  one,  he  only  comes  prepared  to  answer  that,  and  it 
VDoki  be  a  great  injustice  done  to  lum,  if,  when  a  special  charge  is  made  and  faik^ 
QaHier  and  a  different  one  should  be  permitted  to  be  established. 

^  Mr.  Commissioner  Bullock,  after  consulting  with  the  Recorder. — I  think  the  objec* 
tionmiist  prevail.  If  the  indictment  had  charged  that  the  defendants  assaulted  the  prose* 
CQtar*  tiie  result  might  have  been  different ;  but  here  one  specific  assault  is  mentioned, 
lad  if  they  cannot  be  convicted  of  that,  they  must  be  acquitted. 

(a)  Reported  by  B.  C.  Robinson,  Esq.»  BanktcrMit-hn^ 
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COURT  OF  QUEEN'S  BENCH. 
Trinity  Term,  1845. 

Thb  Qubbn  v.  Obeooby. 

PracHee — Vmue, 

Beeognizancet  to  pronetite  may  he  entered  hUo  after  the  eeuiom  hat  eowumemeed  at  the  Cemira 
CHannal  Court :  and  the  indietmemt  is  good,  though  it  doee  not  ehew  that  thie  hoe  been  done. 

Central  Criminal  Court  in  the  ffenue  tuffieiently  ehewe  the  jmriedietion^  if  the  place  elated  m  tka  koig 
tffthe  indietmenl  be  within  it, 

INDICTMENT. — ^At  the  sessions  of  the  Central  Criminal  Court,  which  commenced 
Novemher  28, 1 842.  an  indictment  was  preferred  by  the  Duke  of  Brunswick  against 
Mr.  Gregory  for  a  libel,  which  was  afterwards  removed  by  certiorari  to  the  Queen's  Bench. 
The  13th  section  of  the  Central  Criminal  Court  Act,  4  &  5  Wm.  4,  c.  36,  enacts,  "  that 
no  bill  of  indictment  for  any  misdemeanor  (other  than  perjury  and  subornation  of  per- 
jury), which  can  or  may  be  presented  to  the  grand  jury  at  any  session  of  the  peace  for 
^e  said  city  of  Westminster,  and  borough  of  Southwark,  and  counties  of  Middlesex* 
•&c.  respectively,  in  which  such  misdemeanor  was  committed  or  alleged  to  have  been 
^committed,  shidl  be  presented  to  the  grand  jury  to  be  summoned  under  the  authority 
«f  tiiis  Act,  unless  the  prosecutor,  or  other  person  presenting  such  indictment,  shall 
have  been  bound  by  recognizance  to  prosecute,  or  give  evidence  at  the  sessions  to  be 
held  under  the  authority  of  this  Act,  against  the  person  or  persons  accused  of  such 
misdemeanor,  or  unless  such  person  or  persons  accused  shall  have  been  committed  to 
or  detained  in  custody,  or  shall  be  bound  by  recognizance  to  appear  at  the  said  sessions 
to  be  held  under  the  authority  of  this  Act." 

The  indictment  contained  no  statement  that  the  recognizance  had  been  entered  into. 
In  point  of  fact,  the  recognizance  had  been  entered  into  on  the  2nd  of  December,  and 
the  sessions  commenced  on  the  28th  November,  1842.  The  indictment  was  preferred 
after  the  recognizance  was  entered  into.  The  venue  was  Central  Criminal  Court,  tiie 
offence  being  stated  in  the  body  of  the  indictment,  in  the  parish  of  St.  Mary  in  die 
Strand.     On  these  grounds  a  rule  nisi  had  been  obtained  to  arrest  judgment. 

Talfourd,  Seijt.  (with  whom  was  Wordsttorth),  now  shewed  cause.— The  indictmeiit 
is  good;  there  is  a  good  common  law  venue  in  the  body.  (Rex  v.  ConMp,  4  Ad.  &  EIL 
942 ;  Res  v.  Mimter  Hart,  6  Ca.  &  Pay.  123 ;  Reg.  v.  Stowell,  12  Law  Jour.  M.C. 
111.)  The  caption  is  immaterial.  (Rex  v.  Marsh,  6  Ad.  &  £11.  236.)  The  recogni* 
zance  may  be  entered  into  any  time  during  the  session.  (Rex  v.  Carltam,  6  Car.  & 
Fky.  651.) 

Crawder  (with  whom  was  Peacock),  contriu — The  caption  sets  forth  that  the  indict- 
ment  was  found  on  the  28tli  of  November  :  this  was  not  so.  No  recognizance  what- 
ever appears  on  the  face  of  the  indictment,  which  is  essential  according  to  the  tenns 
of  the  Act.  (Hawk.  P.C.  c.  25,  book  2.) 

Judgment. 

Lomn  Denm AN,  C.  J.— In  this  case  a  doubt  was  raised  whether  the  action  could  net 
be  arrested,  in  consequence  of  the  indictment  not  stating  that  the  party  had  been  bound 
over  by  recognizances  to  prosecute  before  the  sessions  at  which  the  bill  of  indictnent 
was  found ;  but  the  Court  is  clearly  of  opinion  thas  it  is  not  necessary  that  sbookl 
appear  in  the  caption,  and  therefore  there  b  no  ground  for  arresting  the  judgment. 
That  is  our  opinion  on  the  point ;  and  if  there  is  error,  of  course  it  wiU  be  sahleet  to 
another  tribunal.  With  r^^  to  the  other  matter,  upon  the  affidavit  that  thm  had 
been  no  such  previous  recognizances,  we  are  required  to  ^lash  the  indictment.  We 
luKfe  considered  that  natter*  and  we  think  we  ought  not  to  take  that  step.    A  power 
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uigiTeii  to  the  grand  jury  of  the  Central  Criminal  Court  in  the  larseat  terms  posiible^ 
and  then  one  of  the  succeeding  dauaes  of  the  Act  says  that  no  biu  shall  be  presented 
before  the  grand  jury  at  the  Central  Criminal  Court  unless  the  party  shall  Imve  beea 
bound  over  by  recognizances  to  appear  at  the  sessions.  There  is  some  future  sessions 
no  doubt  intended,  and  on  one  occasion  the  Lord  Chief  Justice  was  applied  to,  to  per* 
mit  a  party  to  be  examined  at  the  sessions  in-order  to  comply  with  ihst  clause.  We 
tiiink  ne  was  perfectly  right  in  refusing  to  permit  it,  because  it  would  clearly  have  been 
too  late  for  the  purpose  of  removing  die  objection ;  and  we  consider  that  all  he  was 
bound  to  do  was  to  decline  to  act,  and  that  he  was  not  bound  to  give  any  opinion  at  all 
on  the  due  construction  of  the  statute.  But  finding  a  general  power  given  to  the  grand 
jory,  and  finding  that  it  is  directed  by  the  statute  t^^at  no  bills  shall  be  presented  before 
tiie  grand  jury,  yet  no  consequences  attached  to  its  being  so  presented  without  recog- 
nizances being  entered  into,  we  think  those  general  words  must  have  that  effect,  and 
the  particular  words  without  the  bill,  whatever  may  have  been  the  object  for  intro- 
ducing them,  do  not  remove  the  power  of  the  grand  jury  to  find  a  bill  on  the  matter 
before  them,  or  of  the  petit  jury  from  proceeding  upon  it,  or  of  the  Court  in  pronoun* 
dng  judgment.  Therefore  we  are  bound  to  discharge  the  rule.  Of  course,  the  ques- 
tion about  whether  one  libel  or  more  libels  make  a  variance,  does  not  arise.  The  point 
we  decide  upon  makes  it  quite  immaterial  to  inquire  into  that,  because  we  consider  no 
recognizances  are  previously  required. 

Rule  discharged. 
J.  C.  S. 


COURT  OF  QUEEN'S  BENCH. 

IN  ERROR. 

Wednesday,  June  4,  1845. 
Whiter  BAO  v.  The  Queen. (a) 

Slealtng  in  a  dufeUing^houie. 

^ftnaefmmetion/or  ttealing  in  a  dtteWnff- house  above  the  value  qfbl,  under  1  Viet.  e.  90, 1. 1,  the 
frieomer  cannot  be  eenieneed/or  seven  years*  transportation,  or  any  other  punishment  not  mentioned 
hth€  statute. 

Stable,  per  Patteson,  J„  that  the  7  Geo.  4,  e.  64,  ss.  20,  21,  do  not  apply  to  an  indictment  m  which 
the  statement  that  the  jurors  are  good  and  lawful  men  ^fthe  county  is  wholly  omitted. 

rIS  was  a  writ  of  error  upon  a  conviction  for  larceny  from  a  dwelling-house,  and 
judgment  awarded  of  seven  years'  transportation.    The  indictment  omitted  to 
ttate  that  the  jurors  were  lawful  men  of  the  county. 
The  CouBT  called  upon 

Waddington  to  support  the  conviction.— The  objections  here  are — 1st,  that  it  is  not 
stated  that  the  jury  were  good  and  lawful  men  of  the  county ;  2nd,  that  the  punishment 
uvarded  is  not  warranted  by  the  statute.  1.  The  record  does  shew  sufficiently  that 
they  were  good  and  lawful  men  of  the  county,  although  not  stated  in  terms.  The 
commission  is  to  inquire  by  the  oaths  of  good  and  lawful  men  within  the  county  of 
York.  Then  the  venue  of  the  indictment  is  "  Yorkshire  to  wit ;"  and  it  is  stated  that 
'^  was  by  the  oath  of  A.,  B.,  and  C,  presented,  &c.  The  Court  will  not  presume  that 
ttey  were  not  lawful  men.  [Pattbson,  J. — How  can  it  be  collected  that  they  were  ?3 
At  any  rate  it  is  cured  by  7  Geo.  4,  c.  QQ,  s.  21 .  This  is  only  a  misdescription  of  the 
juws.  2.  The  punishment  is  warranted.  The  statute  which  now  regulates  the 
^Ance  is  7  Wm.  4  &  1  Vict.  c.  90.  By  the  previous  statute,  2  &  3  Wm.  4,  c.  62» 
it  Wis  enacted,  in  terms,  that  the  offender  "  shall  be  transported  for  life/'  which  wa» 
^  only  punishment  that  could  be  awarded.  Here  it  is  only  "  shall  be  liable  to  be 
^isaaported  for  any  term  not  exceeding  fifteen  years,  and  not  less  than  ten  years."  The 
^bioe  is  divisible,  for  it  includes  simple  larceny ;  and  if  it  appears  upon  the  whole 
'coord  that  an  offence  has  been  committed,  an  offence  to  justify  the  judgment,  it  wilL 
(a)  Reported  hj  S,  Wisa,  Esq.,  Barrister-at-Uw. 
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"be  supported.  [Patteson,  J. — Is  there  any  case  of  conviction  for  the  whole  o£fenoe» 
and  judgment  for  part  ?  Colbridgb,  J. — ^He  is  liable  to  transportation  for  not  less  thaa 
ten  years,  and  he  is  only  liable  for  a  term  included  in  this  enactment.  Lo&n  JhamAXt, 
C.J. — ^I  recollect  an  action  tried  before  Gibbs,  C.J.,  because  the  sentence  of  whipping; 
had  been  omitted,  and  he  directed  the  jury  to  give  plaintiff  all  the  damages  he  had  sus- 
tained by  not  being  whipped.]  The  case  of  Rex  y.  Fletcher  (Russ.  &  Ryl.  58)  shews 
that  it  is  a  subject  of  great  doubt  whether  the  sentence  may  not  be  given  in  part  only. 

Lord  Dsnman,  C.J.^-There  is  no  doubt  that  the  judge  only  had  power  under  the 
statute,  and  the  statute  requires  that  he  shall  be  transported  for  not  less  than  ten  yearsb 

Pattbson,  J. — It  is  quite  as  imperative  as  the  former  statute.  I  would  not,  hov« 
ever,  be  supposed  to  say  that  the  firet  objection  is  not  good.  I  doubt  very  much  wlie* 
ther  the  7  Geo.  4,  c.  64,  can  apply. 

Bliss  was  to  have  argued  contriu  Judgment  reverstd^ 


COURT  OF  QUEEN'S  BENCH. 

Wednesday,  June  11,  1845. 
The  Quebn  v.  Buchanan,  (a) 

Attorney t  and  SoUeitort  Act. 

An  indictment  upon  6^7  Viet.  c.  73,  t.  2^  for  praetiting  as  an  attorney  at  Quarter  Sesiiom,  wiUnoi 
be  quashed  upon  certiorari^  it  not  being  clearly  bad, 

riiHE  Solicitor 'General  shewed  cause  against  a  rule  obtained  by  Home  to  quash  an 
JL  indictment  which  had  been  removed  into  this  court  by  certiorari.  Tins 
indictment  is  against  a  Mr.  Buchanan  for  acting  as  an  attorney  before  the 
Court  of  Quarter  Sessions  at  Canterbury.  Much  irregular  matter  has  been  intro« 
duced  upon  the  affidavits  by  Mr.  Buchanan  as  to  the  originator  and  the  cause  of 
this  indictment.  To  this  we  have  given  the  fullest  denial,  but  the  whol^  question  ii» 
whether  the  indictment  which  has  b^  removed  into  this  court,  is  sustainable.  It  is 
framed  upon  the  2nd  section  of  6  &  7  Vict.  c.  73.  [Denman,  C.  J. — ^The  question 
is,  whether  it  is  so  clearly  unsustainable  that  we  ought  to  prevent  it  being  tried.]  It 
is  objected  that  the  d5th  and  36th  sections  are  to  be  looked  at,  and  that  as  these  sec* 
tions  impose  certain  disabilities  and  liabilities  for  practising  without  being  duly  quafi- 
fied,  and  the  offence  itself  is  a  new  one,  that  this  is  the  only  remedy  which  can  be 
adopted,  and  for  this  was  cited  2  Hawk.  Pleas,  c.  25,  s.  4 ;  Castle's  case  (Cro.  Jae. 
643) ;  Watson's  case  (1  Salk.  45).  Those  sections,  however,  only  prevent  recovery 
of  feea,  and  render  the  person  liable  to  be  punished  for  contempt  of  Court ;  and  die 
rule  deduced  from  the  above  cases  is  subject  to  this  important  qualification,  that  where 
there  is  a  substantive  prohibitory  clause,  although  there  be  afterwards  a  pardculn 
provision,  and  a  particular  remedy  given,  there  an  indictment  will  lie  upon  Hm 
prohibitory  clause,  and  the  remedy  is  cumulative.  That  is  laid  down  by  Denison,  J.» 
in  Rex  ▼.  Wright  (1  Burr.  545).  In  Rex  v.  Harris  (4  T.  R.  202),  Ashurst,  J.» 
laid  down  ^e  prindple  in  the  following  terms :— "  It  is  a  clear  and  established  prm« 
ciplt  that  where  a  new  oflfence  is  created  by  an  Act  of  Parliament*  and  a  penalty  ii 
annexed  to  it  by  a  separate  and  substantive  clause,  it  is  not  necessary  for  a  prosecutor  to 
sua  for  ^e  penalty,  but  he  may  proceed  on  the  prior  clause,  on  the  ground  of  its  beiq; 
amisdemeanor."  But  this  is  not  a  new  ofience ;  and  then  Uiis  indictment  is  sustainable 
iqKm  the  principle  laid  down  in  Rex  ▼.  Robinson  (2  Burr.  799),  and  Rex  v.  JBofoS 
(§32).  For  in  such  cases  tiie  remedy  given  by  the  statute  is  cumulative,  and  does  not 
take  away  the  former  remedy  (and  see  Rex  ▼.  Dickenson,  1  Saund.  135,  g).  If  this  » 
not  an  indictabk  ofienoe  there  is  no  punishment  in  respect  of  the  public  offence*  Tbr 
Ckmrt  can  punish  only  for  the  disrespect  to  itself,  as  for  a  contempt. 
(«)  XtpuMliy  S.  WssSf  Bsq.f  BmfalsMitJvRr* 
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Home,  in  support  of  the  rule. — ^This  rule  must  be  made  absolute.    Where  an 

offence  is  indictid)le  before  an  Act  of  Ptoliament,  and  by  the  Act  a  penalty  is  annexed* 

so  doubt  it  is  cumulative ;  but  if  the  offence  was  not  indictable  before,  then  the  mode 

of  proceeding  by  the  statute  can  alone  be  pursued.    Such  is  the  uniform  current  of  the 

snthorities.     (2  Hawk.  c.  25,  s.  4 ;    Cattle's  case,  Cro.  Jac.  643.)     Hawkins  writes 

Ana :— "  Where  a  statute  makes  a  new  offence,  which  was  no  way  prohibited  by  Ae 

common  law,  and  appoints  a  particular  mode  of  proceeding,  as  by  commitment,  or 

miction  of  debt,  or  information,  and  without  mentioning  an  indictment,  it  seems  to  be 

settled  at  this  day  that  it  will  not  maintain  an  indictment,  because  the  mentioning  the 

otber  methods  of  proceeding  only  seems  impliedly  to  exclude  that  of  indictment."    And 

^lus  18  the  question  in  all  tiie  cases,  and  not  the  position  of  the  clause  in  the  statute 

^riiidi  makes  the  offence.    Thus,  in  Stepheno  y.  Watoon  (1  Salk.  45),  it  was  liud  down 

"^ihat  the  keeping  an  alehouse  was  not  punishable  by  incUctment,  because  the  statute 

^nade  it  punishable  in  another  manner.     The  qualification  put  by  Mr.  Justice  Ashurst 

w  not  to  be  found  in  any  of  the  old  authorities.     (See  cases  alr^y  cited,  and  Rex  v. 

Wigg,  2  Ld.  Raym*  1163 ;  Rex  v.  Manning,  Fltzgib.  47 ;  Rex  v.  Dixon,  10  Mod.  335  ; 

<}am.  Dig.  tit.  Indictment,  E ;  1  Williams'  Saunders,  250,  e.)    But  this  was  not  an 

indictable  offence.    The  words  of  the  section  are  like  that  of  2  Geo.  2,  c.  23,  s.  1, 

Imt  for  115  years  no  indictment  was  ever  preferred.     [Pattbson,  J. — ^Does  the  85th 

section  apply  to  persons  practising  at  quarter  sessions  ?]     The  words  there  are,  *'  any 

^coort  of  law  or  equity,"  but  in  the  2nd  section  the  court  of  quarter  sessions  is  expressly 

mentioned. 

Hie  Solicitor^General  obserred  that  it  had  been  held  that  a  bill  for  business  done 
«t  quarter  sessions  is  taxable.  (Sylvester  y.  Webster,  1  D.  P.  C.  708 ;  9  Bing.  888.) 
[Fattbsok,  J.— The  22  Geo.  2,  s.  12,  contained  an  express  prohibition  against  un- 
qodified  persons  acting  at  quarter  sessions.  Lord  Dbnman,  C.  J.— -I  am  informed 
ttat,  on  iq)plication  for  re-admission,  practising  at  quarter  sessions  is  not  considered  to 
lenitar  the  applicants  liable  to  be  fined.]  There  is  no  authority  for  saying  that  tiiis 
waa  ever  an  indictable  offence,  and  all  tiie  books  of  practice  have  been  searched  in  vain, 
dftough  the  penalty  has  been  sued  for.  (Matthews  ▼.  Royle,  6  Moore,  70.) 
[Pi3TS80V,  J.«-Could  there  be  any  punishment  for  contempt,  under  sect.  35,  at  a 
anbeequent  court  of  quarter  sessions  ?]  Posably  not ;  this  may  be  a  casus  omissux. 
[Pattssok,  J.— It  may  afford  reason  to  infer  that  the  section  does  not  apply  at  aU  to 
qnarter  sessions.]  Rex  t.  Wright  is  no  authority  for  the  distinction  as  to  the  position 
ji  tiw  prohibitory  words  in  a  statute.  Mr.  Justice  Denison's  dictum  was  extra* 
JQcBcial,  and  the  rule  to  quash  the  indictment  was  ultimately  made  absolute :  and  Lord 
Mantfeld  said,  Crofton's  case  (Ventr.  63),  in  which  it  was  held  an  indictment  would 
Be.  al&ough  the  statute  creating  the  offence  inflicted  a  specific  penalty,  "  had  been 
denied  many  times."  The  35th  section  cannot  be  independent  of  the  second.  By  it  a 
penon  being  himself  a  plaintiff*  or  defendant,  and  acting  as  attorney,  is  exempted  firom 
tiie  penalties  in  that  section,  and  yet,  according  to  the  construction  now  suggested,  he 
aignt  be  indicted  under  the  second.  [Pattsson,  J.— How  can  a  man  act  as  attom^ 
br  himself?]  The  Act  contemplates  such  a  case,  and  we  must  therefore  say  that  it 
is  possible.  If  it  is  held  that  the  insertion  of  the  penalties  in  a  subsequent  clause 
teodem  a  person  liable  to  be  indicted  under  the  general  prohibitory  clause,  great  incon* 
^nie&ces  would  arise,  for  it  is  now  the  practice  to  draw  statutes  in  that  way ;  as  the 
Aketories  Act,  the  Merchant  Seamen's  Act,  and  many  others. 

By  tlie  CouRT.-»If  the  defendant  had  demurred,  he  probably  would  have  had  judg* 
ment  l^  this  time.  This  proceeding  by  rule  is  a  most  inconvenient  mode  of  proceeding* 
Unless  it  is  most  obviously  and  oveipoweringly  dear  that  the  indictment  is  bad.  It  is 
^ibo  a  very  inconvenient  course,  as  it  introduces  a  number  of  affidavits  which  must  be 
^ncvered,  and  probably  at  great  expense.  We  cannot  say  that  this  indictment  is  ao 
«l9vkmsly  bad  as  to  justify  us  in  granting  this  rule,  and  without  giving  any  further 
^i|iDBOii  upon  the  case,  the'nde  must  be  diaehaxged, 

Bude  ^&9chmrfstm 
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COURT  OF  QUEEN'S  BENCH. 

Friday,  June  13,  1845. 
MuRBAT  V.  The  Queen,  (a) 

IN  ERROR. 

Bigamy — Indictment. 

An  indictment  for  higamy  need  not  contain  any  other  averment  qfthe  euleittence  of  the  fret  marria$i 
at  the  time  qfthe  eecond  than  u  involved  in  the  veual  allegation^  '*  A.  B,,  hie  former  vife,  being 
then  alive  J*  In  the  record  qf  the  eentence  it  is  not  necettary  to  make  any  r^ereucc  to  the  etatute 
or  ttatutee  under  which  it  it  pronounced. 

ERROR  on  an  indictment  for  bigamy,  assigning  for  cause  that  the  indictment  was 
defective  in  not  averring  a  continuance  of  the  first  marriage  at  the  time  of  the 
second ;  and  that  the  record  of  the  judgment  was  bad  in  stating  it  to  be  passed  in  pur- 
suance of  the  statute  in  that  case  made  and  provided ;  whereas  the  sentence  for  the  said 
offence  was  regulated  by  more  statutes  than  one. 

G.  T.  White  (with  whom  was  Cowling),  for  the  plaintiff,  argued  that  both  on  reason 
and  on  authority  the  averment,  that  at  the  time  of  the  second  marriage  the  first  mar- 
riage was  continuing,  was  essential  to  the  description  of  the  crime  of  bigamy.  The  sta- 
tutes both  of  1  Jac.  1,  c.  11,  and  35  Geo.  3,  c.  67,  shew  the  necessity  of  that  aver- 
ment, for  they  use  the  words  **  any  person  being  married ;"  and  Lord  Coke,  in  his  read- 
ing on  the  statute  of  Jac.  1  (3  Inst.  88),  puts  that  construction  upon  those  words. 
The  being  married  at  the  time  of  the  second  marriage  is  of  the  essence  of  the  offence  ; 
and  the  omission  to  own  it  is  a  material  defect,  which  cannot  be  supplied  by  any  impli- 
cation or  intendment.  The  averment  must  be  positive  and  distinct ;  and  the  words 
*'  his  former  wife  "  being  still  alive  are  not  sufiBcient ;  they  are  mere  description.  It  is 
quite  possible,  consistently  with  this  indictment,  that  the  first  marriage  may  have  been 
dissolved  before  the  second  took  place ;  and  if  so,  there  is  no  offience ;  and  the  possi- 
bility of  that  ought  to  be  excluded.  The  indictment  is  in  the  words  of  the  statute,  but 
that  is  not  enough.  As  to  the  second  point,  the  record  of  the  judgment  is  defective. 
It  appears  to  be  founded  upon  one  statute  only  ;  whereas  it  does,  in  fact,  depend  upon 
several.  First,  the  35  Geo.  3,  c.  67,  provides  that  this  offence  shall  be  subject  to 
the  same  punishment  as  those  who  were  convicted  of  grand  and  petit  larceny.  Thai, 
the  4  Geo.  1,  c.  11,  enacts  that  persons  convicted  of  grand  or  petit  larceny  should  be 
«ent  to  some  of  her  Majesty's  colonies  or  plantations  in  America  for  seven  years  ;  and 
by  the  19  Geo.  3,  c.  74,  the  punishment  of  transportation  to  America  was  altered  to 
transportation  to  America  or  elsewhere.  All  these  statutes  are  in  force,  and  ought  all 
to  have  been  referred  to.  Where  an  offence  is  prohibited  by  one  statute,  and  the 
punishment  altered  by  another,  the  indictment  must  conclude  contra  formam  statutorum. 
(R.  y.  Adams,  1  Car.  &  M.  299.) 

The  following  authorities  were  also  cited:  Porter's  case  (Cro.  Car.  461)  ;  Duchtss 
4>f  Kingston's  case  (20  How.  St.  Tr.  355) ;  Starkie's  Crim.  PI.  434  ;  R.  v.  Millis  (10 
Clark  &  Fin.  534);  Archbold's  Crim.  PI.  361;  1  Hawkins,  P.C.  c.43;  Thursbyv. 
Plant  (1  Wms.  Saund.  235,  note  8)  ;  Fryer  v.  Combes  (11  Ad.  &  E.  403)  ;  Dayrellr. 
Hoare  (12  Ad.  &  E.  356)  ;  R.  v.  M'Gregor  (3  Bos.  &  P.  106)  ;  Lolly's  case  (1  R.  &R. 
237)  ;  2  Bum's  Eccl.  Law ;  Fletcher  v.  Calthrop  (14  L.  J.  M.C.  N.S,  49). 

Waddington,  for  the  Crown,  was  not  called  upon. 

By  the  Court. — It  is  stated  in  express  terms  that  the  first  marriage  did  take  plaoe ; 
And  why  is  a  divorce  to  be  presumed  ?  On  the  contrary,  the  assumption  is  that  tlie 
status  of  marriage  continues,  until  the  contrary  is  shewn.  Besides,  the  allegatioa  is 
distinct  that  at  the  time  of  the  second  marriage  "  the  former  wife"  was  still  alive ;  and 
tiiat  description  would  not  be  at  all  correctly  applicable,  if  the  first  marriage  had  been 
annulled.  As  to  the  second  point,  it  was  wholly  unnecessary  to  refer  to  any  statote 
in  the  record  of  the  judgment ;  the  only  question  is,  whether  the  sentence  is  one  which 
(a)  Reported  bj  E.  Wisi,  Esq.,  B«rrifter-at*law. 
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the  Court  had  authority  to  pronounce  ?  and  that  is  not  disputed ;  but  if  any  such  refe- 
rence were  necessary,  a  reference  to  one  statute  is  sufficient,  as  it  is  by  one  statute 
thit  the  Crown,  with  the  advice  of  the  Privy  Ck)ttncil,  appoints  the  places  to  which 
offenders  are  to  be  transported. 

Judgment  far  the  Crown. 


NORTHERN  CIRCUIT. 

Yorkshire  Spring  Assizes,  1845. 

York,  Thursday,  March  20. 

(Before  Mr.  Justice  Wightm an.) 

Thb  Queen  v.  William  MABCHANT.(a) 

Bastardy — Indictment — Evidence. 

A  notice  given  by  the  yuardiant  qfa  umon  to  a  per  ton  intended  to  be  charged  e»  father  qfa  batiord 
ehUd  under  the  Of  b  Win.  4,  c.  76,  and  2^3  Vict.  c.  85,  ie  eufieient  {feigned  by  a  majority  of 
the  guardiant  qfthe  union  duly  attembled  at  a  meeting  of  the  board  of  guardians,  and  need  not  be 
signed  by  the  whole  body  of  guardians,  nor  by  a  majority  of  them. 

Am  order  in  bastardy  under  the  same  statutes  alleged  that  it  was  duly  proved  to  the  justices  that  the 
ehUd  was  bam  a  bastard,  and  was  chargeable,  and  that  it  was  duly  proved  on  oath  there,  as  weU 
by  the  evidence  of  the  mother  as  upon  other  testimony  corroborative  in  material  particulars  qfher 
evidence,  that  W.  M.  was  the  father  of  the  said  child. 

QM,  thai  it  was  sufficiently  stated  that  the  evidence  upon  which  the  order  was  made,  was  taken  upon 
oath.  Held  also,  that  if  it  had  not  sufficiently  appeared,  that  would  have  been  an  objection  to  the 
order  ae  weU  under  the  statutes  above  cited  as  under  the  present  statute  qflUfS  Vict.  c.  101. 

THE  indictment  was  for  disobeying  an  order  in  bastardy  made  before  the  Ute 
statute  7  &  8  Vict.  c.  101.  It  consisted  of  three  counts,  two  of  which  stated 
the  substance  of  the  order,  and  the  other  set  it  out  at  length.  The  order  was  as 
fcdlows : — 

"  City  of  York,  1      At  a  Petty  Sessions  of  her  Majesty's  Justices  of  the  Peace  for 
to  wit,         J  the  City  of  York,  holden  at  the  Guidhall  of  and  in  the  said  City, 
on  the  sixteenth  day  of  March,  in  the  Year  of  our  Lord  One  Thousand  Eight  Hun- 
dred and  Forty,  before  us,  two  of  her  Majesty's  Justices  of  the  Peace  of  and  for  the 
the  said  City. 

"  Whereas  the  township  of  Clifton  is  situate  within  the  York  union,  and  part  of  the 
^aid  union  is  within  the  said  city  of  York  : 

"  And  whereas,  the  guardians  of  the  said  union  have  now  applied  to  us,  the  justices 
h^re  assembled,  and  holding  the  Petty  Sessions  aforesaid,  in  and  for  the  city  aforesaid, 
^or  an  order  upon  William  Marchant,  of  the  township  of  Clifton  aforesaid,  labourer, 
^hom  they,  the  said  guardians,  charge  with  being  the  putative  father  of  a  female  child. 
"^hich  has  lately  been  bom  a  bastard  of  the  body  of  Deliah  Clark,  widow,  and  has,  by 
Qie  inability  of  the  said  mother  of  such  child  to  provide  for  its  maintenance,  become 
Chargeable  to  the  said  township  of  Clifton,  to  reimburse  such  union  for  the  mainte- 
^Uuice  and  support  of  the  said  child : 

"  And  whereas  due  notice  of  the  intention  of  the  said  guardians  to  make  this  present 
Application  was,  on  the  twenty-eighth  day  of  February  last,  given  by  the  said  guar- 
'^S&ans  to  the  said  William  Marchant,  and  the  said  William  Marchant  being  now  called, 
And  not  appearing,  either  by  himself  or  his  attorney,  we,  the  said  justices*  so  here 
Aaeembled  as  aforesaid,  nevertheless  proceed  to  hear  such  application,  in  pursuance  of 
'tJie  statute  in  such  case  made  and  provided ;  and  it  being  now  proved  to  us,  the  said 
jvatioea  so  here  assembled  as  aforeisaid,  that  the  said  child  was  on  the  twenty-fourth 
^ay  of  November  last  past,  that  is  to  say,  since  the  passing  of  an  Act  passed  in  the 
•Sftfa  year  of  the  reign  of  his  late  Majesty,  King  William  the  Fourth,  intituled^  '  An 

(a)  Reported  by  J*  B,  Aspikall,  Esq.,  BsirUtcr-at-law. 
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Act  for  the  amendmeat  and  better  adminktratioa  of  the  Laws  lelatiiig  to  the  floor  ia 
Sngland  and  Wales/  at  the  township  of  Clifton  aforesaid,  bom  a  bastud  of  the  bodj 
cf  the  said  Deliah  Clark :  And  that  the  said  child,  on  the  eighteenth  day  of  Febnuoj 
last  past,  and  within  three  calendar  months  of  the  making  of  this  present  applicatiop» 
hj  reason  of  the  inability  of  its  said  mother  to  provide  for  its  maintenance,  became, 
and  from  thence  hitherto  hath  been  and  still  is  chargeable  to  the  said  township  ci 
Clifton :  And  it  being  duly  proved  on  oath  now  here,  as  well  by  the  evidence  of  the 
said  Deliah  Clark,  the  mother  of  the  said  child,  as  upon  other  testimony  corroborative 
in  material  particulars  of  the  evidence  of  the  said  Deliah  Clark,  to  the  satisfaction  of 
us,  the  said  justices  here,  that  &e  said  William  Marchant  is  the  father  of  the  sud 
cl^d :  we,  the  said  justices  here  assembled  as  aforesaid,  having  heard  the  evidence  in 
this  behalf  adduced,  are  satisfied  of  the  facts  aforesaid,  and  that  the  said  William 
Marchant  is  really  and  in  truth  the  father  of  the  said  child :  And  it  appears  to  us,  the 
justices  so  here  assembled  as  aforesaid,  to  be  just  and  reasonable,  under  all  the  circam« 
stances  of  the  case,  that  the  said  William  Marchant  should  pay  unto  the  guardians 
of  the  said  union  such  sum  or  sums  of  money  as  the  sud  union  has  expended,  and  also 
such  sums  as  the  said  union  may  from  time  to  time  eiq>end,  for  the  maintenance  and 
support  of  the  said  child,  not  exceeding  the  sum  of  one  shilling  and  sixpence  by  the 
week. 

"  And  whereas  no  application  has  been  made  with  respect  to  the  said  child  to  any 
Court  of  General  Quarter  Sessions,  under  the  provisions  of  the  said  Act,  so  entitled 
as  aforesaid : 

^'  Therefore,  we,  the  said  justices,  so  here  assembled  as  aforesaid,  do  now  hereby 
order  that  the  said  William  Marchant  do  pay  unto  the  guardians  of  the  said  union, 
the  sum  of  eleven  shillings  and  eightpence  expended  by  the  said  union  for  the  mainte* 
nance  and  support  of  the  said  child  from  the  dghteenth  day  of  February  aforesaid, 
when  the  said  child  became  chargeable  as  aforesaid,  to  the  present  time,  and  do  also 
pay  to  the  guardians  of  the  said  union,  weekly  and  every  week  from  henceforth, 
until  the  said  child  shall  attain  the  age  of  seven  years  (if  the  said  child  shall  so  long 
live  and  continue  to  be  chargeable  to  the  said  township  of  Clifton),  such  sum  and  sums 
of  money  as  shall  be  weekly  expended  by  and  on  behalf  of  the  said  union,  for  the 
maintenance  and  support  of  the  said  child  during  the  time  last  aforesaid,  not  exceeding 
the  sum  of  one  shilling  and  sixpence  in  each  and  every  week. 

*'  Gtiven  under  our  hands  and  seals  at  the  sessions  aforessdd. 

"  Bust.  Stbicklakd^ 
"  Thos.  Barstow/* 

The  indictment  alleged  that  due  notice  of  the  intention  of  the  guardians  of  the  poor  to 
make  the  application  to  the  justices  at  petty  sessions  had  been  given  by  the  said  guardians 
to  the  said  William  Marchant.  The  statute  4  &  5  Wm.  4,  c.  76,  s.  72,  enacts,  "  That 
when  any  child  shall  hereafter  be  bom  a  bastard,  and  shall,  by  reason  of  the  inability 
of  the  mother  of  such  child  to  provide  for  its  maintenance,  become  chargeable  to  any 
parish,  the  overseers  or  guardians  of  such  parish,  or  the  guardians  of  any  union  in  whidi 
such  parish  may  be  situate,  may,  if  they  think  proper,  after  diligent  inquiry  as  to  the 
father  of  such  diild,  apply  to  the  next  general  quarter  sessions  of  the  peace  witiiin  tiie 
jurisdiction  of  which  such  parish  or  union  may  be  situate,  after  such  child  shall  have 
become  chargeable,  for  an  order  upon  the  person  whom  they  shall  charge  with  bdng  tiie 
putative  father  of  such  child,  to  reimburse  such  parish  or  union  for  its  maintenance  and 
support,  &c." 

The  73rd  section  enacts,  "  That  no  such  application  shall  be  heard  at  such  sessions 
imless  fourteen  days'  notice  shall  have  been  given,  under  the  hands  of  such  overseen  or 
guardians,  to  the  person  intended  to  be  charged  with  being  the  father  of  such  duld 
of  such  intended  application ;  and  in  case  there  shall  not,  previously  to  such  sesnoiks, 
have  been  sufficient  time  to  give  such  notice,  the  hearing  of  such  application  shall  lie 
deferred  to  the  next  ensuing  general  quarter  sessions,  &c.'* 

The  2  &  3  Vict.  c.  85,  s.  1,  transfers  the  jurisdiction  of  the  Court  of  Quarter  Sesrioos 

to  special  or  petty  sessions,  uid  provides  that  all  enactments  in  the  4  &  5  Wm.  4«c.7G» 

delating  to  the  Court  of  General  Quarter  Sessions,  shall  be  taken  to  ^ply  to  tiie  nsU 

mstices  in  special  or  petty  ienioD»  except  that  the  notice  to  Ae  person  intended  to  bi 
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duoged  with  being  the  father  of  the  child,  need  not  be  given  more  than  seven  days 
iBBliHid  of  fourteen  days  before  the  session  at  which  the  application  shall  be  heard. 

Hie  notioe  proved  to  have  been  given  in  this  case  was  as  follows,  and  it  appeared  in 
efidcnoe  that  the  parties  whose  signatures  were  attached  were  only  a  small  portion  of 
tiie  gTfnr*fM»"«  of  tibe  union  :— 

"To  William  Marchant. 
''Whereas,  Deliah  Clark,  now  in  the  York  Union  Workhouse,  was,  on  the  twenty* 
fourth  day  of  November  last,  delivered  of  a  female  bastard  child,  and  the  said  child,  by 
leison  of  the  inability  of  its  said  mother  to  provide  for  its  maintenance,  on  the  18th 
day  of  February,  instant,  became  chargeable  to  the  township  of  Clifton,  and  from  thence 
hitherto,  has  been  maintained  and  supported  by  the  York  Union,  in  which  the  said 
township  is  situate :  and  whereas,  we,  the  undersigned,  being  a  majority  of  the 
giunrcHans  of  the  said  union,  dufy  assembled  at  a  meeting  of  the  board  of  guardians 
of  tiie  said  union,  haviko  maub  diligent  inquiries  as  to  the  father  of  the  said  child, 
do  find  and  charge  that  you,  William  Marchant,  are  the  fieither  of  the  same :  Therefore^ 
tske  notice,  that  we,  as  such  guardians  of  the  said  union,  intend,  on  the  sixteenth  daj^ 
of  March  next,  to  apply  to  the  justices  of  the  peace,  at  the  petty  sessions  which  wi& 
be  then  hdden  by  them,  at  half-past  twelve  o'clock  at  noon,  at  the  Guildhall  in  and  for 
die  city  of  York,  widiin  which  city  part  of  such  union  is  situate,  for  an  order  upon 
joa»  tiie  said  William  Marchant,  to  reimburse  the  said  union  for  the  maintenance 
nd  sui^port  of  the  said  child,  and  to  make  such  further  order  for  its  future  mainte* 
nance  and  support  as  to  the  said  justices  shall  seem  meet.  Given  under  our  hands,  at 
ixneetiiig  of  the  board  of  guardians  of  the  said  imion,  held  this  twenty- seventh  day 
of  Febnutry,  one  thousand  eight  hundred  and  forty. 

"  Hsif RT  S  MALES,  Presiding  Chairman* 
"  Geo.  Drummond.  Hekrt  Cobb. 

Joseph  Wade.  W.  Plows. 

KicHD.  Broadmead.        Saml.  Herbert. 
Thos.  Walker.  Thos.  Dews. 

Thos.  Mason.  Fras.  Calvert. 

Thos.  Billesbt.  Kichd.  Smith." 

l^WUps,  for  the  defendant,  objected  that  no  sufficient  notice  had  been  proved.  The 
statute  4  &  5  Wm.  4,  c.  76,  s.  72,  provides  that  the  overseers  or  guardians  of  the 
pariBh,  or  guardians  of  the  union,  may  apply  for  an  order,  &c.  Th^  73rd  section 
enacts  that  no  such  application  shall  be  heard  unless  fourteen  days'  notice  shall  be 
givea  under  the  hands  of  such  overseers  or  guardians  to  the  person  intended  to  be 
cbaiged.  The  subsequent  statute  reduces  the  number  of  da3rs  to  seven,  but  makes  no 
oAer  alteration  in  the  notice  required.  The  notice  here  is  signed  by  twelve  guardians 
of  the  union,  who  are  alleged  to  be  "  a  majority  of  the  guardians  of  the  said  union 
^  assembled  at  a  meeting  of  the  Board  of  Guardians  of  the  said  union."  It  is 
t&oatua  whether  this  means  a  majority  of  the  guardians  of  the  union,  or  only  of 
tboae  who  were  duly  assembled  at  that  meeting.  But  it  is  not  sufficient,  even  if 
^  words  can  be  construed  to  mean,  that  the  notice  was  given  by  the  majority  of  all 
tte  guardians,  because,  according  to  the  words  of  tiie  Act  of  Parliament,  it  ought  to^ 
^  fpna  by  the  guardians,  and  not  merely  by  a  majority,  by  which  must  be  under- 
wood the  whole  S,  the  guardians.  Where  the  Act  requires  certain  things  to  be  done 
V  an  the  guardians,  it  is  not  sufficient  that  they  should  be  done  by  a  majority*  but 
^  less,  l^  a  majority  of  a  meeting  which  iXatSii  comprehended  cmly  a  small  section  of 

iSlut,  for  the  prosecution,  contended,  that  though  the  sections  were  worded  as  above 
^^^ted,  still  that  the  act  of  a  majority  of  a  meeting  of  guardians  was  the  act  of  the 
^llde,  and  was  valid  for  all  purposes. 

WiOHTMAK,  J.-— I  think  tiie  notice  sufficient. 

JPUa^  tiien  objected  that  the  order  was  bad,  because  it  did  not  appear  that  it  was 
I^^^Oved  upon  oath  before  the  justices  that  the  child  was  bom  a  bastard,  or  that  it 
2^^  chaigeable  to  tiie  township.  He  further  contended  that  the  words,  "  and  it 
^^^ing  duly  proved  on  oath  here,  as  well  by  tiie  evidence  of  the  said  Deliah  Claris,  the 
^^kilhar  of  tiie  said  child,  as  upon  other  testimony  corroborative  in  material  particulars 
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of  the  evidence  of  the  said  Deliah  Clark,  to  the  satufaction/'  &c.,  did  not  suffidendj 
shew  that  both  the  evidence  of  the  mother  and  all  the  other  testimony  were  upon  o«du 
With  regard  to  the  first  point,  it  was  material  before  the  justices  that  the  birth 
and  the  chargeability  should  be  proved ;  and,  being  material,  they  must  have  been 
proved  upon  oath,  and  it  should  have  been  so  alleged  in  the  order.  Reg,  v.  neJmBiicei 
of  Buckinghamshire  (4  Law  T.  341)  is  a  case  decided  by  your  lordship  last  Term  invohr- 
ing  this  very  principle.  It  may  be  said  that  this  decision  was  under  the  late  statute^ 
7  &:  8  Vict.  c«  101  ;  but  there  is  no  difference  in  this  respect  between  the  statutes. 

WiGHTMAK,  J. — ^That  case  was  decided  on  general  principle,  not  on  the  particular 
words  of  the  statute. 

Phillips. — ^The  same  case  applies  to  the  second  point.  It  ought  to  appear  distinctly, 
and  without  any  uncertainty,  that  both  the  evidence  of  the  mother  and  the  material 
testimony  in  corroboration,  were  taken  upon  oath ;  but  it  is  consistent  with  the  wording 
of  this  order  that  only  a  part  of  the  evidence  may  have  been  upon  oath,  or  that  tiie 
case  might  have  been  duly  proved  on  oath,  in  the  opinion  of  the  justices,  by  entiiely 
different  evidence,  and  that  neither  that  of  the  mother  nor  the  corroborating  testimony 
alluded  to  by  the  order,  might  have  been  upon  oath  at  all.  Reading  the  words  abofe 
quoted  as  a  parenthesis,  it  does  not  appear  at  all  that  the  mother's  evidence  was  upon 
oath.    (Reg.  v.  Jones,  New  Sessions  Cases,  pt.  2 ;  Ex  parte  Gray,  1  Bitt.  &  S.  116.) 

Bliss,  contrk. — The  two  first  averments  are  merely  introductory,  and  it  is  unneces* 
sary  to  allege  that  they  were  proved  upon  oath.  With  regard  to  the  latter  point,  the 
averment  that  it  was  proved  upon  oath  overrules  the  whole  sentence. 

WiGHTMAN,  J. — It  is  quite  true  that  it  ought  to  appear  clearly  on  the  hce  of  the 
order  that  every  thing  material  was  proved  upon  oath ;  but  I  think  it  was  not  necessary 
to  allege  that  the  birth  and  the  chargeability  were  so  proved ;  and  as  to  the  other  point, 
if  you  put  a  fair  construction  on  the  words  used,  it  must  be  understood  that  all  the 
evidence  taken  was  on  oath.     I  think,  therefore,  the  objections  cannot  be  sustained. 


WESTERN  CIRCUIT. 

Exeter,  Friday,  March  21. 

(Before  Mr.  Justice  Erle.) 
Thb  QuBBir  V.  AvBRY  and  ANOTHBR.(a) 

Praetiee — Evidence. 
T^e  evidence  of  an  accomplice,  though  uncorroborated,  it  evidence  to  go  to  the  Jury. 

PRISONERS  were  indicted  for  entering  lands  by  night,  &c.,  in  pursuit  of  game* 
The  principal  witness  was  an  accomplice. 
Slade,  for  the  prisoners,  submitted  that  the  evidence  of  the  accomplice  was  uncorro- 
borated, and  that,  therefore,  there  was  no  case  to  go  to  the  jury. 

Erlb,  J. — ^My  own  opinion  is,  that  I  have  no  right  to  withdraw  any  case  from  the 
jury  where  there  is  even  one  competent  witness  for  the  prosecution,  although  he  be  an 
accomplice,  and  uncorroborated.    That  is  my  view  of  the  law. 
Greenwood  and  Rowe,  for  the  prosecution. 
Slade,  for  the  prisoner. 

(o)  Reported  hj  E.  W.  Cox,  Esq.,  Barrister-at-law. 


HOME  CIRCUIT. 

Kbnt  Spriko  Assizes,  1845. 

The  Qubbn  v.  Cobus.  (a) 

Praetiee, 

Where  a  pritoner  charged  with  any  offence  hat  been  removed  to  a  lunatic  aeylum,  under  3  Sf  4  Vict. 
e,H,  the  Court  wUl  not  diteharge  the  recognixaneee  qf  the  proteeutor  and  witneotett  but  will 
rttpHe  them  unHl  the  next  aeeiiee, 

THE  priBoner  had  been  committed  on  a  charge  of  murder,  and  on  a  certificate  of  two 
justices  of  the  peace  that  he  was  insane,  the  Secretary  of  State  had  issued  his 
itrrant  under  the  3  &  4  Vict.  c.  54,  for  the  removal  of  the  accused  to  a  lunatic 
tfflom. 

Deedes  now  applied,  on  behalf  of  the  prosecutor  and  the  witnesses  who  had  been 
bound  over  to  prosecute  and  give  evidence,  that  their  recognizances  might  be  dis- 
diarged. 

Aldbeson,  B. — ^I  think  I  ought  to  be  particularly  careful  in  acting  upon  a  statute 
such  as  this,  which  supersedes  the  common  law,  and  the  much  more  wholesome  state  of 
things  that  existed  under  it.  Formerly,  if  a  prisoner,  when  brought  to  trial,  exhibited 
any  symptoms  of  insanity,  it  was  the  judge's  duty  to  empannel  a  jury  in  open  court,  to 
try  wheUier  he  was  insane  or  not,  and  the  question  was  publicly  decided.  Now,  what 
i»  to  prevent  a  murderer  from  being  smuggled  away  into  a  madhouse,  without  the 
slightest  public  investigation  with  regard  to  the  heinous  charge  brought  against  him  ? 
Two  justices  of  the  peace,  behind  the  back  of  the  prosecutor,  give  a  certificate  that  the 
sum  is  insane,  and  the  case  may  be  hushed  up  for  ever.  In  this  instance  there  is, 
perhaps,  no  actual  ground  for  any  exception  being  taken  to  the  course  pursued  ;  I  only 
speak  of  the  principle.  At  any  rate,  I  think  I  should  not  be  acdng  properly  were  I  to 
discharge  these  recognizances.  I  will  respite  them  until  the  next  assizes,  with  an  inti- 
Qttioo  to  the  prosecutor  and  witnesses  that  they  need  not  come  up  again  until  they 
are  summoned.  I  cannot  help  repeating  that  in  this  case,  as  well  as  in  every  similar 
one,  a  prisoner  accused  of  murder  may  escape  justice  altogether,  unless  two  magistrates 
consent  to  certify  that  he  is  sane. 


NORFOLK  CIRCUIT. 

BUCKIMGHAMSHIRB-  SPRINO   AsSIZES,    1845. 

(Before  Mr.  Baron  Pa&kb.) 
Thb  Qubbn  v.  William  Dat,  Clerk. (a) 

Cutting  and  wounding-^Common  aetault — Evidence. 

^  ^n  indictment /or  feloniouelg  cutting  and  wounding,  with  intent  to  dieable  and  do  grievoue  bodily 
^crm,  the  felony  it  not  tupported  by  proof  that  the  proteeutor  ^  in  the  act  qf  warding  off  a  blow, 
fhiMhed  hit  hand  againtt  that  qf  the  pritoner,  and  to  received  a  wound  on  hit  finger,  the  pritoner 
^moing  cut  and  tlit  the  tmoek/rock  of  the  proteeutor  in  a  manner  which  indicated  an  intention  to 
injure  that  garment,  and  not  the  perton  qfthe  proteeutor.  Thete  facte,  however,  are  tufficient  to 
Support  m  conviction  for  a  cfmmon  atiault. 

^■IHE  prisoner  was  indicted  for  cutting  and  wounding  James  Batchelor,  with  intent, 
^^     in  the  first  count,  to  maim  and  disable  him,  and  in  the  second,  to  do  him  some 
(Hevoos  bodily  harm. 

Birch,  for  the  prosecution,  called  the  prosecutor,  who  swore  that  the  defendant  qeing 

(a)  Beported  hj  B.C.  RoBiirsoN,  Esq.,  Barriater-at-law. 
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in  a  public-house,  he  went  to  him  at  the  request  of  the  landlord,  with  the  view  of  per- 
suading him  to  leave  the  house.  To  this  application  liie  prisoner  made  no  reply,  and 
the  prosecutor  retired  into  the  parlour ;  after  which  the  prisoner  was  observed  to  take 
out  a  penknife  from  his  pocket,  open  it-Hind  zetum  it.  In  a  few  moments  afterwards^ 
the  prosecutor  renewed  his  solicitation  to  the  prisoner,  who  thereupon  sprung  on  him  and 
knocked  him  over  a  form  with  his  fists,  in  one  of  which  he  appeared  to  have  some 
instrument.  When  the  prosecutor  recovered  his  legs,  he  put  forth  his  hand  to  ward  off 
the  attack  of  the  prisoner,  and  in  so  doing  he  pushed  it  against  the  right  hand  of  the: 
prisoner,  in  which  was  a  penknife,  which  ran  into  the  prosecutor's  finger,  just  deep 
enough  to  bring  blood.  The  prosecutor  and  other  witnesses*  when  allied  upoa  to 
describe  the  blows  given  by  the  prisoner,  said  that  he  seemed  to  hold  the  penknife  in 
his  hand,  and  to  use  it  as  if  he  were  attempting  to  cut  the  frock  of  the  prosecutor*  for 
his  motion  was  "  up  and  down  several  times,"  as  if  he  was  scarring  the  frock  ;  and  thal» 
on  being  produced,  bore  three  long  marks  as  if  it  had  been  slit  downwards  by  as  many 
cuts  from  a  knife  ;  while  there  were  scars  in  several  other  places,  through  which  the 
knife  had  not  penetrated,  and  all  in  the  same  direction.     In  tiiis  state  of  things, 

Fabke,  B.,  intimated  that  there  was  an  end  to  the  felonious  part  of  the  charge  against 
Hbe  prisoner.  It  was  evident,  frx)m  the  account  given  of  his  conduct  and  actions  by  tiie 
prosecutor  and  the  other  witnesses,  that  the  object  of  his  attack  was  the  dress,  and  not 
the  person  of  the  prosecutor ;  and  the  cut  received  by  the  prosecutor  was  not  one 
inflicted  by  the  knife  coming  against  his  hand,  but  his  lumd  coming  in  contact  witlithe 
knife  at  a  moment  when  no  intention  existed  in  the  mind  of  the  prisoner  to  inflict  any 
wound  on  his  person. 

SoMders,  for  the  prisoner,  then  submitted  that  there  was  not  even  enough  to  sustain 
a  conviction  for  a  common  assault.  If  there  was  no  felony  because  there  was  an 
absence  of  any  intent  to  injure  the  person  of  the  prosecutor,  the  attack  of  the  pri* 
soner  on  the  dress  of  the  prosecutor  exclusively  could  not  amount  in  the  eye  of  tiie 
law  to  an  assault ;  for  every  assault  must  presume  an  injury  to,  or  at  least  an  attack 
on,  the  person.    The  person  here  of  the  prosecutor  was  never  touched. 

Pabkb,  B.— No,  it  was  not ;  but  surely  it  is  an  assault  on  a  man's  person  to  inflict 
injury  to  the  clothes  on  his  back.  In  the  ordinary  case  of  a  blow  on  the  back,  there 
is  clearly  an  assault,  though  the  blow  is  received  by  the  coat  on  the  person.  It  cer- 
tainly appears  to  me  that  there  is  plenty  of  evidence  here  to  support  a  conviction  for  a 
common  assault ;  but  I  will  confer  with  my  brother  Patteson  on  the  subject. 

The  learned  Baron  then  retired  for  a  few  moments,  and  on  his  return  into  court 
announced,  that  the  opinion  of  Mr.  Justice  Patteson  entirely  coincided  with  that  pre* 
viously  expressed  by  himself.  He  accordingly  directed  the  jury  to  acquit  the  prisoner 
of  the  felony,  but  to  find  him  guilty  of  the  common  assault. 

Guilty — «a?  weeks'  imprisonment. 


NORFOLK  CIRCUIT. 

BUCKINGHAMSHIBB  SPRING  AsBlZSB,    1845. 

(Before  Mr.  Baron  Faxkr.) 
The  Qubxn  v.  ABaAHAM.(a) 

Shootimg  at  wiih  imUmi. 

Prisamr  ditckarfed  a  gun  at  the  proiteutor  at  nuk  a  di*tanc€  that  the  tkoi  onlg  rattUd 

haekf  Hi  could  koMdomi  him  n^it^mj^ 
MMf  mi  to  ha  nfieimt  to  auatmu  tho/oUmiouo  ehargo  ^ohooUmg  with  imtmtf  ^ 

TIE  indictment  charged  that  the  prisoner  shot  at  John  Earl,  with  intent  tD 
him  and  to  do  him  some  bodily  hmn. 

(a)  Beporttd  \gfj.  B.  Dassht,  IBoq.,  BnOtltn^oi^m. 
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From  the  endenoe  of  the  prosecator  it  appeared  that  he  was  ina  field  hunting  small 
hods  in  a  hedgaivith  some  otber  boys*  when  tiie  prisoner,  who  was  then  a  gamekeeper, 
cune  np  to  thorn  with  a  gun  on  his  arm,  and  ordered  them  off.  Upon  this  prosecutor 
im  away  with  his  companions,  but  had  not  got  more  than  forty  or  fifty  yards  off  when 
be  heard  the  report  of  a  gun,  and  at  the  same  moment  felt  several  shot  rattling  against 
his  back  and  arms,  one  of  which  struck  him  on  his  hand  and  lodged  in  his  &iger. 
Taming  round,  he  saw  the  prisoner  with  his  gun  up  to  his  shoulder  pointing  towards 
luiii* 

Another  witness  proved  that  ^e  prisoner  said  afterwards,  that  he  had  "warmed 
tUrtuls  a  goodiah  bit  for  them." 

PimKS,  B.— -There  can  be  no  doubt  that  tiiis  is  an  assault,  but  I  think  the  felonious 
|Kt  of  the  charge  cannot  be  supported  by  these  facts.  In  order  to  do  so,  it  must 
i|ipMr  clearly  that  the  prisoner  discharged  the  gun  at  the  prosecutor  with  the  intent 
lad  in  the  indictment ;  but  he  seems  to  have  waited  till  the  prosecutor  had  attained 
WKk  a  distance  firom  him  as  not  to  be  injured  by  the  shot.  He  would  rather  appear  to 
hat  fired  after  the  prosecutor  and  his  companions  with  the  view  of  frightening  them 
tbm  with  any  serious  intention  of  inflicting  any  injury  to  their  persons.  This  con- 
dnct,  tibough  very  reprehensible,  is  yet  not  sufficient  to  bring  the  case  within  the  Act, 
tti  he  ought  therefore  to  be  acquitted  of  the  felony  and  convicted  of  an  assault. 

The  jury  found  the  prisoner  guilty  of  a  common  assault  accordingly. 

Sentence — two  months'  imprisonment. 

WeUs  for  the  prosecution. 

Ssnders  for  the  defence. 


COURT  OF  QUEEN'S  BENCH. 

Trinity  Term,  1846. 
The  Quxbk  v.  Thb  Justices  of  Huntikgdok. 

Ariieim  qf  the  ptaet— Jurisdiction, 

Wkm,  iqKm  ariieks  qf  peace  htin§  esUbited^  ike  Sestimu  order  ike  drfendani  to  find  swreiim  in  a 
Sirtam  amount t  and  do  net  order  ihai,  in  caee  qfd^fauii,  ke  ehall  be  tuynrieoned,  magiiirates  out 
^Sessions  hone  no  power  to  commit  iijMm  refusal  to  find  such  sureties. 

JMGG8  ANDREWS  (with  whom  was  WorlMge)  shewed  cause  against  a  rule  obtained 
by  Ounnmg  for  a  habeas  corpus  to  bring  up  two  persons  of  the  name  of  Ashton, 
IMT  in  the  gaol  at  Huntingdon,  and  for  a  certiorari  to  bring  up  the  order  under  winxik 
they  were  in  custody.  Numerous  points  were  raised  in  the  course  of  the  argument* 
hit  only  that  upon  which  the  decision  is  founded  is  now  reported.  It  appeal  that 
vtieles  of  the  peace  had  been  exhibited  at  the  Huntingdon  Sessions  by  Mr.  Swallow* 
vid  the  Sessions  had  thereupon  ordered  them  severally  to  enter  into  recognizances.  • 
ttemsdves  in  100/.  and  two  sureties  in  50/.  each  to  keep  the  peace  for  six  months. 
Ihey  were  upon  tiiis  order  brought  before  two  magistrates,  and  upon  proof  of  the 
cider,  of  their  identity,  and  their  refusal  to  find  sureties,  the  magistrates  oonmitted 
ttem  for  the  residue  and  yet  unexpbred  term  of  six  months,  from  the  8th  of  April,  tho 
4te  of  the  order  of  Sessions,  unless  in  the  meantime  they  found  the  required  sureties. 

Qsmmng  (witii  whom  was  (yMalley),  oontrit. — ^The  alternative  <i  imprisonment 
k^iBg  been  omitted,  they  could  only  be  indicted  for  disobedience. 

LoED  Denmak,  C.  J.— The  magistrates  only  had  power  to  enforce  the  order  of  lea- 
iiDB8»  and  that  Erected  no  imprisonment.  The  magistrates  have  in  effect  convicted 
^Bunarily  npon  an  indiotnient  for  disobedience  to  the  order  of  Sessions.  lamataloaa 
^  know  what  juris&tion  they  had. 

Ihe  rest  of  the  Court  concurred. 

Vrisomrs  to  he  Xwdstrtni. 


tl9  CRIMINAL  LAW  CASES. 

COURT  OF  QUEEN'S  BENCH,  DUBLIN. 
January  22  and  25,  April  29,  and  May  2  and  8,  1845. 

IN  ERROR. 

Edmond  Coxwat  and  Patrick  Lynch  v.  Thb  Qukbn.  (a) 

Praeiiee    Jury — VertUet, 
In  a  tiqntal  ease,  in  ike  absence  ofmny  Jkiaiitp  or  etideni  tteeetritf,  a  judpe  ktu  mo  ditereHmmf 

power  qf  ditektufiuff  a  jury  uriiAoui  their  ytoimy  a  verdict,  iecauee,  qfter  m  Umy  deUbermtkm,  tk§ 

itate  that  they  eamnot  ayree.(b) 
It  is  no  efficient  reoMon,  per  »e,for  their  dieekarye,  that,  in  thejudye^e  opinion,  more  thmn  m  remm^ 

able  and  eufficient  time  has  elapsed  to  enable  them,  if  they  could  at  aU,  to  ayree. 
Where  ajudye  discharges  a  jury  in  such  a  case  without  their  yiviny  a  verdict,  the  reetmme  wUchhm 

induced  him  to  consider  it  necessary  so  to  do  should  be  set  out  upon  the  record,  in  order  to  tlUlf 

being  reviewed,  if  necessary,  by  a  superior  Court, 

THE  prisoners  were  tried  before  Jackson,  J.,  at  the  county  of  Limeridc  Spdm 
Assizes,  inMarch,  1843,  upon  an  indictment  chargug  them  with  the  murder  « 
the  Rev.  Charies  Dawson.  Hie  jury,  after  having  been  locked  up  for  a  considenlh 
time  without  being  able  to  agree  upon  a  verdict,  and  having  informed  tiie  lettari 
judge  that  they  could  not  agree,  were  at  length  discharged,  and  the  prisoners  detiiMd 
in  custody. 

Upon  the  10th  of  October  in  the  same  year,  at  the  adjourned  Summer  Assizet  ibr 
the  same  county,  the  prisoners  were  again  tried  for  the  same  offence,  and  the  jurj 
having  on  this  occasion  also  been  unable  to  agree,  were,  after  having  been  confined 
for  a  considerable  number  of  hours,  this  being  the  last  case  to  be  tried  upon  the  circuit, 
discharged  by  Jackson,  J.,  who  presided,  and  the  prisoners  were  remanded. 

At  the  ensuing  Spring  Assizes  in 'March,  1844,  the  prisoners  having  been  sgiiii 
placed  upon  their  trial,  they  each  pleaded  to  the  indictment  the  two  following  pleas  :— 

"  And  afterwards,  to  wit,  on  the  2nd  day  of  March,  in  the  year  of  our  Lord  184(i 
to  wit,  at  Limerick  aforesaid,  in  the  county  of  the  city  of  Limerick  aforesaid,  before  tbe 
Right  Hon.  Maziere  Brady,  Chief  Baron  of  her  Majesty's  Court  of  Exchequer  in  Ire- 
land, and  the  Hon.  Joseph  Devonsher  Jackson,  one  of  her  Majesty's  justices  of  the 
Court  of  Common  Pleas  in  Ireland,  being  the  justices  of  our  said  Lady  the  Queen  Sif 
assigned  to  hold  the  assizes  in  and  for  the  said  county  of  Limerick,  comes  tiie  R^ 
Hon.  Thomas  Berry  Cusack  Smith,  her  Majesty's  Attorney- General,  to  prosecute  fat 
and  on  behalf  of  our  said  Lady  the  Queen  ;  and  the  said  Edmond  Conway, (c)  also^tMs 
and  there,  comes  in  his  own  proper  person,  and  the  said  Edmond  Conway  says  that  Sli 
said  Lady  the  Queen  ought  not  fuither  to  prosecute  the  above-mentioned  indkCaMli 
against  him,  the  said  Edmond  Conway,  because  he  says  that  heretofore,  to  wit,  on  the 
2nd  day  of  March,  in  the  year  of  our  Lord  1843,  at  Limerick  aforesaid,  in  the  coonQ 
aforesaid,  at  an  assizes  then  and  there  holden,  in  and  for  the  said  county  of  limeridb 
before  the  Right  Hon.  Nicholas  BaU»  one  of  the  justices,  &c.,  and  the  said  Joscpb 
Devonsher  Jackson,  one  other  of  her  Majesty's  justices,  &c.,  being  then  and  there  ne 
justices  duly  assigned  to  hold  the  assizes  in  and  for  the  said  county  of  Limerick,  the 
jurors  of  the  jury  whereof  mention  is  within  made,  being  then  and  there  called,  dU 
then  and  there  come,  and  thereupon  (setting  out  the  names  of  the  jury)  twelve  of  the 
jurors  last  aforesaid  were  then  and  there  duly  called,  and  did  then  and  there  answer  k> 
their  names  respectively,  and  were  then  and  there  duly  sworn  and  empannelled  to  tif 
the  said  issue  above,  to  wit,  between  our  said  Sovereign  Lady  the  Queen  and  the  M 
Edmond  Conway,  as  above  mentioned ;  and  the  said  last-mentioned  jurors  so  s«o0 
and  empannelled  as  last  aforesaid,  were  then  and  there  duly  charged  inAi  the  siil 
Edmond  Conway,  who  was  then  and  there  duly  given  in  cfaaige  to  the  said  last-tt^ 
tioned  jurors  so  sworn  and  empannelled  as  aforesaid*  and  the  said  Right  Hon.  Thatt^ 


■i!) 

tbost 


Reported  by  W.  St  LaGsa  Babinoton ,  Esq.,  Bsniilcr*at*Uw« 

Cnunpton,  J.  dissentient. 

The  pleu  and  repUeationt  tad  tabtcqvcnt  pfocffsdingi  in  LyncVs  cast  were  pitcisdj  Ibt  i 

pat  in  in  Comoafs  etic. 
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kiyCiiMck  Smith,  Attomej-Genend  as  aforesaid,  on  behalf  of  our  said  Lady  the 
kMB*  did  then  and  there  produce  divers,  to  wit,  ten  witnesses,  for  and  on  behalf  of  our 
Mhidj  the  Queen,  who  were  then  and  there  duly  sworn,  and  who  then  and  there  gave 
sUnee  to  tiie  said  Coort  and  to  the  said  jury  so  sworn  and  empannelled,  and  charged  ' 
ridi  the  said  Edmond  Conway,  touching  ^  said  supposed  felony  of  murder  aforesaid, 
ted  the  said  Edmond  Conway  further  says,  diat  the  said  jurors  so  sworn  and  empan- 
ided  as  last  aforesaid,  were  then  and  there,  and  after  they  were  so  charged  with  the 
Md  Edmond  Conway,  as  last  aforesaid,  discharged  of  him,  the  said  Edmond  Conway, 
Mtby  reason  of  any  fEdality  of  him,  the  said  ^niond  Conway,  or  for  or  by  reason  of 
mf  fiitality  of  them,  the  said  jurors,  so  sworn  and  empanneUed  as  last  aforesaid,  or 
iBjof  them,  or  for  or  by  reason  of  any  other  sufficient  or  legal  cause  whatsoever ;  and 
)m  he,  the  said  Edmond  Conway,  is  ready  to  verify ;  wherefore  he  prays  judgment : 
■d  that  he  may  be  dismissed  by  the  Court  here  from  the  premises  in  the  said  indict- 
mi  above  menticmed,  and  that  the  same  may  not  be  further  prosecuted  against  him, 
ki  laid  Edmond  Conway. 

*'And  thereupon,  the  said  Edmond  Conway  again  says,  that  our  said  Lady  the 
keen  ought  not  further  to  prosecute  the  said  indictment  against  him,  the  said 
BdBMmd  Conway,  because  he  says  that,  heretofore,  to  wit,  on  the  lOth  day  ojf  October, 
it^  year  of  our  Lord  1843,  to  wit,  at  Limerick,  in  the  county  of  Limerick,  at  an 
Roomed  assizes,"  &c. 

The  plea  here  sets  out  the  trial  of  the  prisoner  on  the  10th  of  October,  as  in  the 
bit  plea,  the  only  difference  being  that  the  names  of  the  witnesses  for  the  prosecution 
on  the  latter  trial  are  given,  and  then  proceeds  as  follows  :— 

"  And  the  said  Edmond  Conway  says  that  the  jurors  last  aforesaid,  so  sworn  and 
npsonelled  as  aforesaid,  and  i^ter  they  were  so  charged  with  the  said  Edmond 
Conway  as  aforesaid,  and  after  they  had  heard  the  evidence  as  aforesaid,  were  then  and 
there  discharged  of  him,  the  said  Edmond  Conway,  not  by  reason  of  any  fatality  of 
him,  the  said  Edmond  Conway,  or  for  or  by  reason  of  any  fatality  of  or  to  them,  the 
nid  jurors,  so  sworn  and  empannelled  as  aforesaid,  or  of  any  of  them,  or  for  or  by 
nmou  of  any  accident  to,  or  infirmity  or  illness  of,  them  the  said  jurors  sworn  and 
^ptonelled  as  aforesaid,  or  any  of  them,  or  for  or  by  reason  of  any  other  sufficient 
or  legal  cause  whatsoever,  and  this  the  said  Edmond  Conway  is  ready  to  verify ;  where- 
fiftf  he  prays  judgment,  and  that  he  may  be  dismissed  by  the  Court  here  from  the 
PRDIMS  in  the  said  indictment  mentioned ;  and  that  the  same  may  not  be  further  pro* 
lecQted  against  him,  the  said  Edmond  Conway." 

To  these  pleas  the  following  replications  were  put  in  : — 

"  And  the  Bight  Honourable  lliomas  Berry  Cusack  Smith,  the  Attomey*General  of 
oir  «ud  Lady  the  Queen,  &c.,  comes,  and  protesting,  &c.,  nevertheless,  to  tbe  said  plea, 
he.  the  said  Attorney- General,  &c.,  &c„  says  that  our  said  Lady  the  Queen  ought  not 
tsbe  barred  from  further  prosecuting  the  said  indictment,  nor  ought  the  said  Edmond 
GoDway  to  be  discharged  or  go  without  a  day,  for  or  by  reason  of  any  thing  in  said 
phi  alleged,  because  he,  the  said  Attorney-General,  Slc,  says,  that  at  and  after  the 
9ttd  time  of  the  said  swearing  and  empannelling  of  the  said  jurors  in  the  said  plea 
nentioned  and  named,  and  at  and  after  the  said  time  of  the  giving  in  charge  of  tlie 
<tid  Edmond  Conway,  to  wit,  on  the  day  and  year  in  said  plea  mentioned,  at  the 
•iiizes  in  the  said  plea  mentioned,  divers,  to  wit,  thirteen  witnesses  ;  that  is  to  say 
(here  their  names  were  set  out),  then  and  there,  in  the  presence  of  the  said  justices, 
vmI  of  the  said  jurors,  and  of  the  said  Edmond  Conway,  in  open  court,  were  duly 
*«am  upon  their  oaths  respectively,  true  evidence  to  give  between  our  said  Lady  the 
Queen  and  the  said  Edmond  Conway,  touching  and  concerning  the  felony  and  matters 
in  the  said  indictment  contained ;  and  the  said  several  witnesses  being  so  sworn,  were 
then  snd  there  examined,  and  gave  evidence  upon  their  oaths  respectively,  in  the  pre- 
sence and  hearing  of  the  said  justices  and  of  the  said  jurors  and  of  the  said  Edmond 
CoQway,  in  the  said  open  court,  then  and  there  being  at  the  assizes  aforesaid,  in  said 
plet  mentioned,  and  said  several  witnesses  then  and  there  gave  evidence,,  upon  their 
1^8  respectively,  for  and  on  behalf  of  our  said  Lady  the  Queen,  in  said  open  court, 
i*  tlie  presence  and  hearing  of  the  said  justices  and  of  the  said  jurors  in  said  plea 
"^e&tkmed,  and  in  the  presence  and  hearing  of  the  said  Edmond  Conway,  then  and. 
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tbefe  in  nid  opea  eonrt  beuig  praaent,  tonicbiiig  aod  of  and  eooeeniiBg^  tfie  Hid  Um 
in,  tiie  said  indBebnoit  awntionad*'* 

The  geplioatimi  then*  after  atating;  in  aimilar  manner»  tiw  pradnetioB  and  cnad 
nation  ftf  divera  witneaaea  on  behalf  of  the  priaoner,  and  tiiat  tiM]F  wna  the  enljr  nil 
pcaaaa  tenderedonbehalf  of  the  priaoner,  went  onto  aay?—' 

"  That  all  the  evidence  tiien  and  there*  or  at  any  time,  produced  or  tendevad  c 
offered  bj  or  on  tiie  part  or  bdialf  of  the  aaid  Edmond  Gonsvay,  &e^  waa  dnly  Imm 
and  recemd  by  the  aaidjnatioea^  then  and  there  preaiding^  &e.»  and  bf  the  aaid  jurani 
and  waa  by  the  aaid  jnstioea  afterwaxda  thai  and  there  duly  kft  and  anhmitted  to  ik 
conaideration  of  tiie  nid  jnran ;  and  that  the  aaid  Kdmond  Conway  then  and  ttea 
dedared,  in  the  aaid  open  court,  in  the  preaenoe  of  the  aaid  joatioea  and  of  the  aai 
jurora  ao  empannelled  aa  aforeaaid,  that  he,  the  aaid  Edmond  Conway,  had  not  m 
foztiier  or  other  evidence  to  offer  or  produce  to  or  before  the  aaid  Coiut,  or  tiie  aai 
juaticea,  or  the  aaid  jurare,  touching,  or  of  or  oonoeming  aaid  fielony  and  mattere  a 
said  indictment,  or  any  of  them. 

"  And  &e  aaid  Attorney-General,  &c«,  further  aaith,  that  after  aU  the  aaid  aeven 
witneaaea,  being  ao  aa  a£areaaid  duly  awom  and  examined  in  aaid  open  court,  had  thai 
and  there  given  their  evidence  aaaforeaaid,  and  in  the  preaence  of  the  aaid  juatioea  aai 
of  the  aaid  juron  80  empannelled  aa  afornaid,  and  in  the  preaenoe  of  the  and  EdmoBi 
Conway,  and  after  the  aaid  Edmond  Conway  had  so  aa  aforesaid  declared  that  he  hai 
not  any  further  or  other  evidence  to  produce  or  offer  to  or  before  the  aaid  Court,  or  tti 
aaid  juaticea,  or  the  aaidjurora,  towit»  on  the  aame  day  and  year  in  aaid  plea  mentionad 
the  aaid  jurors  being  so  charged,  and  having  heard  the  aaid  evidence,  were  then  am 
there,  in  the  presence  and  hearing  of  the  aaid  Edmond  Conway,  duly  diarged  hf  tih 
aaid  juaticea,  then  and  there  preaiding  in  the  aaid  open  court,  touching  and  conceadai 
the  felony  mod  matten  in  tiie  indictment  aforeaaid  mentioned,  and  the  iaaue  joiaai 
thereon  between  our  aaid  Lady  the  Queen  and  the  aaid  Edmond  Conway ;  and  afkar 
wards  the  said  jurors,  then  and  there,  by  the  directiona  of  the  said  juaticea,  retired  froa 
tiie  aaid  public  court  into  their  private  jury-room,  adjoining  the  said  public  court,  h 
the  purpoae  of  conaidering  and  defiberating  in  private  upon  their  aaid  verdict;  and  A 
aaid  Attorney-General  further  saith,  that  the  said  jurors  then  and  there,  and  froa 
thenceforth,  remained  and  continued  in  their  said  private  jury-room,  and  without  mead 
drink,  or  fire,  or  other  refinerimient  being  had  or  received  by  the  aaid  jnrore  or  any  c 
them,  for  a  long  apace  of  time,  to  wit,  for  twenty-four  boon,  thence  next  enaoing 
and  tiiat  afterwards,  and  after  the  said  jurors  had  so  retired,  and  after  the  lapae  c 
much  more  than  a  sufficient  and  reaaonable  time  fior  enabling  the  said  jurore  to  oonwh 
and  folly  deliberate  upon  their  verdiet  toudung  the  said  fidbny  and  matten  in  the  aai 
indictment  mentioned,  and  to  agree  upon  their  verdict  in  caae  they  could  have  at  al 
agreed  together  toudiing  or  respecting  the  same,  to  wit,  after  twenty-four  houn  ha 
elapsed  from  the  time  of  their  so  retiring  from  the  said  public  court  into  tiieir  aai 
private  jury-room  as  aforesaid,  to  wit,  on  the  3rd  day  of  March,  in  &e  aaid  year  of  oa 
Lord  1843,  being  the  day  next  after  tiie  aaid  day  on  which  the  aaid  Edmond  Conwn 
waa  ao  givenin  charge  to  the  said  juron,  aa  in  said  plea  mentioned,  tiie  said  jnroraihe 
and  thm  came  from  thdr  said  private  jury-room  into  said  open  court,  and  then  aa 
there,  in  said  open  court,  at  said  aaaisea,  there  declared,  to  and  before  and  in  tl 
preaence  and  hearing  of  the  aaid  juaticea,  and  in  the  preaenoe  and  hearing  of  the  aai 
Edmond  Conway,  then  and  there  being  pceaent  in  aaid  open  court,  that  they,  die  aai 
juron,  had  not  agreed  qpon.  their  verdict,  and  that  they ,  the  aaid  juron,  couldnotagn 
together  xiponk  any  verdict  i^pon,  or  tondnng,  or  concerning  tiie  said  indictment  or  iaaoi 
or  any  of  the  matten  herein  contained ;  and  that  they,  tibe  said  jurare,  had  not  agree 
together  nor  found,  and  could  not  agree  together  or  find,  or  say,  upon  their  oothi 
whether  or  not  the  said  Edmond  Conway  waa  guilty  of  the  said  Mony,  or  matten  i 
the  aaid  indictment  mentioned,  or  any  of  diem. 

"  And  the  aaid  Attorney-Goieral  further  saith,  that  afterwards,  and  after  the  lapaec 
the  aaid  dme,  being  more  than  a  reaaonable  dme  aa  aforeaaid  for  die  aaid  jarora  eon 
aidering  and  ddiberating  upon  their  aaid  verdict,  and  alter  the  aaid  jnran  had  a 
dedared  to  the  aaid  jnatioea,  in  open  conrt  at  aaid  aaaiiea,  and  in  the  fiawnoa  of  Ih 
aaidBdouiid  CaBwav  aa  afaceaaid^  that  thcj,  tfac  aaid  jnnaa^had  aetagaaad  tn  thai 
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ferdict»  md  that  they  could  not  agree  together  upon  any  verdict  on  the  said  indictinent, 

the  Mod  joatices  then  and  there  presiding  at  the  eaid  trial  at  aaid  assizes,  then  and  there* 

witihout  any  objection  being  made  by  or  on  behalf  of  the  said  Edmond  Conway  to  the 

diMharge  of  the  said  jurors,  of  their  the  said  justices'  own  authority,  and  in  the  exer- 

ctu  of  the  discretionary  power  and  authority  by  law  in  them  the  said  justices  vested  in 

tint  behalf,  and  without  the  consent  of  our  said  Lady  the  Queen,  or  of  the  said 

Attorney-General,  or  of  any  other  person  on  behalf  of  our  said  Lady  the  Queen,  in  that 

Wialf,  released  and  discha^d  them,  the  said  jurors,  from  finding  any  verdict  on  said 

indictment,  and  then  and  tto-e  allowed  the  said  jurors  to  separate  and  go  at  large,  as 

tbey  lawfully  might,  for  the  cause  aforesaid,  and  thereupon  the  said  jurors  then  and 

there  separated  and  went  at  large  without  finding  any  verdict  upon  the  said  indict- 

Bent  or  the  matters  therein  contained,  or  any  of  them,  and  this  the  Attorney- General 

■ready  to  verify.    Wherefore  he  prays  judgment  if  the  said  Edmond  Conway  ought  to 

be  discharged  from  the  said  indictment  or  go  without  a  day,  or  if  our  said  Lady  the 

Queen  ought  to  be  barred  from  further  prosecuting  the  same." 

The  replication  to  the  second  plea,  after  the  same  prefatory  averments  as  were  con- 
tuned  in  the  first,  was  as  follows  :^"  And  the  said  Attorney- General  further  saith, 
that  the  said  jurors  then  and  there  and  from  thenceforth  remained  and  continued  in 
dieir  said  private  jury-room,  and  without  meat,  drink,  or  fire,  or  other  refreshments 
being  had  or  received  by  the  said  jurors,  or  any  part  of  them,  for  a  long  space  of  time* 
t>  vnt,  for  twelve  hours,  thence  next  ensuing ;  and  that  afterwards,  and  after  the  said 
joron  had  so  retired,  and  after  the  lapse  of  much  more  than  a  sufiicient  and  reasonable 
fine  for  enabling  the  said  jurors  to  consider  and  fiilly  deliberate  upon  their  verdict 
tDodiing  the  said  fielony  and  matters  in  said  indictment  mentioned,  and  to  agree  upon 
their  verdict  in  case  they  could  have  at  all  agreed  touching  or  respecting  the  same,  to 
vit,  after  twelve  hours  had  elapsed  from  the  time  of  their  so  retiring  from  the  said 
pnUic  court  into  their  said  private  jury-room  as  aforesaid,  and  after  all  the  other  busi- 
leiBof  the  said  adjourned  assizes  had  finished  and  been  concluded,  and  when  the  Sab- 
bith-day  was  drawing  near,  to  wit,  on  the  11th  day  of  October,  1843,  being  the  day 
lext  after  the  said  day  on  which  the  said  Edmond  Conway  was  given  in  charge  to  the 
ttid  jurors  as  in  said  last-mentioned  plea  stated,  the  said  jurors  then  and  there  came 
from  their  said  private  jury-room  into  the  said  open  court,  and  then  and  there,  in  the 
Mid  open  court,  at  said  adjourned  assizes,  there  declared  to  and  before  and  in  the  pre- 
tence of  the  justices,  and  in  the  presence  and  hearing  of  the  said  Edmond  Conway,  thea 
nd  there  being  present,  that  they,  the  said  jurors,  had  not  agreed  upon  their  verdict, 
md  that  they,  the  said  jurors,  could  not  agree  together  upon  any  verdict  upon  or 
toodiing  or  concerning  the  said  indictment  or  issue,  or  any  of  the  matters  therein  con- 
tlined ;  and  that  they,  the  said  jurors,  had  not  agreed  together  or  found,  and  could  not 
igne  together  and  find,  or  say  upon  tiieir  oaths,  whether  or  not  the  said  Edmond  Con- 
vif  was  guilty  of  the  said  felony  or  matters  in  the  said  indictment  mentioned,  or  any 
of  tiienu"  The  replication  then  stated,  in  the  same  terms  as  the  preceding  one,  the 
Uncharge  of  the  jurors  by  the  justices,  and  prayed  judgment,  &c. 

To  these  replications,  the  prisoner's  counsel  demurred  (see  3  Law  T.  23),  and  con- 
tended that  they  disclosed  no  valid  ground  for  the  discharge  of  the  jurors.  The  counsel 
fa  the  Crown  having  joined  in  demurrer,  the  learned  judge  (Jackson,  J.)>  considering 
the  question  too  important  to  be  decided  in  a  summary  way,  said  he  would  overrule 
the  demurrer,  and  in  case  of  a  conviction,  reserve  the  question  for  the  twelve  judges. 
^  trial,  accordingly,  was  proceeded  with,  and  the  prisoners,  having  been  found  guilty, 
Vtte  sentenced  to  be  hanged  on  the  8th  May  following.  But  having  sued  out  a  writ 
terror  upon  the  record,  assigning  as  grounds  the  insufficiency  of  the  replication, 
^  that  the  demurrer  ought  to  have  been  allowed,  in  last  Hilary  Term  they  were 
h^ht  up  to  the  bar  of  the  Court,  and  the  case  was  argued  on  two  different  days  (the 
22nd  and  25th  January).  The  sole  question  raised  by  5ie  prisoners'  counsel  was,  whe- 
ther the  judge  below  had,  as  averred  in  the  replication,  a  discretionary  power  to  dis- 
^^Uffge  the  jury,  without  the  consent  of  the  parties,  and  without  the  occurrence  of  any 
^Wity  or  evident  necessity  for  their  dischaige. 

CkrUtcpko'  Copmger  and  John  Waller  (with  whom  was  Sir  Colman  O'Loughlen), 
**  tte  priaonera,   cited  the  following  casea  and  authorities :    1  Inatit.  227  b ; 
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3  ib.  110;  Vim  Ab.  338.  pL  4,  tiU  Trial,  x.  c.4;  2  Hawk.  P.  B.  2,  cM7»  s.  1 
4Black8.  C.  360;  R,  v.  Edwards  (4  Taunt.  311);  22Vin.Ab.  341,  tit.  TriaL  j.  e. 
Ferraris  case  (Sir  T.  Raym.  84 ;  Kel.  26)  ;  2  Hales,  P.  C.  294-5,  and  note  ib. ;  Wkk 
bread: 8  case  (7  St.  Tr.  311);  R.y.  Jeff  (2  St.  Tr.  984)  ;  Chedwick  ▼.  Hwghes  (CuEtfa 
465)  ;  Lord  Delamere's  case  (1 1  St.  Tr.  510)  ;  Rookwood^s  case  (13  St.  Tr.  139,  161 
and  165) ;  R.  ▼.  Wade  (Mood.  C.  C.  86)  ;  Dick,  Qr.  Sess.  553  ;  R.  v.  Stoke8  (6  C.  • 
P.  151) ;  R.  V.  Kelt  (1  Cr.  &  Dix.  151 ;  and  Hayes.  Cr.  L.  830)  ;  Kimlock's  case  (Foe 
Cr.  L.  and  cases  there  collected,  17,  22,  and  31)  ;  Bac.  Ab.  tit.  Juries,  G. ;  Trials  pi 
Pais,  629  ;  Stat.  55  Geo.  3,  c.  42,  s.  34 ;  Deac.  Cr.  L.  705 ;  Dick.  Qx.  Sess.  535 ; 
Chitt.  Cr.  L.  634 ;  R.  v.  Scalhert  (Leach.  C.  C.  620) ;  R.  v.  Edwards  (4  Taunt.  311) 
R.  V.  Shields  (28  St.  Tr.  647  ;  2  (rab.  Dig.  521) ;  R.  v.  Leary  and  Cook  (3  Cr.  &  I 
213)  ;  and  JR.  v.  Lecken  (ib.  374) ;  R.  v.  Oulahan  (Jebb's  Cr.  C.  270)  ;  Ferrar's  m 
(Sir  T.  Raym.  84) ;  1  Reeve's  Hist.  C.  L.  85  ;  Glanville,  lib.  11 ;  Bracton,  lib.  4,  ca] 
19,  sec.  4 ;  22  Viner's  Ab.  445,  tit.  Trial;  R.  v.  Wardle  (1  Car.  &  Marsh.  647) ;  A' 
Wolff  and  Others  (1  Chit.  Rep.  401). 

Greene,  S.  G.,  and  Keller,  for  the  Crown,  cited  also  Home  Tooke's  case  (25  St.  T 
129-30)  ;  Hardy's  case  (24  St.  Tr.  414-15)  ;  R.  v.  Wolff  and  Others  (421,  per  Abbd 
C.  J.,  and  426-7.  per  Best,  J.) ;  Lord  Delamere*s  case  (4  St.  Tr.) ;  3  Bum's  Just.  97' 
and  R.  ▼.  Cobbett,  there  cited ;  R.  v.  Wardle  (1  Car.  &  Marsh.  647)  ;  R.  ▼.  OuUdk 
(Jebb's  Cr.  C.  270)  ;  Stone's  case  (6  T.  R.  527) ;  Rex  v.  Scalbert  (Leach's  C.  C.  620] 
R.  V.  Dunn  (1  Cr.  &  D.  535). 

Tuesday^  Jpril  29. 

Mr.  Justice  Burton  having  been  absent  during  the  argument  of  this  case  in  Hilai 
Term,  the  Court  directed  that  it  should  be  again  spoken  to  by  one  counsel  at  each  eid 
and  accordingly,  now. 

Sir  Colman  O'LougMen  opened  the  case  again  on  behalf  of  the  prisoners,  dtii 

1  Reeve's  Hist.  C.  L.  85  ;  Glanvil.  lib.  11 ;  Bracton,  lib.  4,  cap.  19,  sec.  4  ;  Fieta,  5S 

2  Reeve's  Hist.  C.  L.  268 ;   3  ib.  105  ;  Vin.  Ab.  tit.  Trial,  y.  e. ,  Co.  litt.  227,  b. 

3  Inst.  Minor,  c.  4,  s.  24  ;  Wingate's  Maxims,  697  ;  Perkin's  case  (Post.  C.  L.  24] 
Chedwick  v.  Hughes  (Carthr.  465)  ;  R.  v.  Morgan  (Post.  C.  L.  24)  ;  R.  v.  Jeffs  (2  St 
984) ;  R.  V.  James  Wade  (1  Mood.  C.  C.  86)  ;  R.  v.  Oulahan  (Jebb's  Cr.  C.  270) 
R.  V.  WardU  (1  Car.  &  Marsh,  647);  R.  v.  Kell  (1  Cr.  &  D.  151 ;  and  Hayes,  Cr.  I 
880) ;  Stoke'scBS%  (6  C.  &  P.  151).  Hales,  P.  C.  p.  294,  is  cited  contrk;  but  as  t 
his  authority  on  this  point  see  Foster's  Crim.  Law,  preface,  p.  20,  and  seq.  Doctor  an 
Stud.  p.  272,  is  cited,  but  the  language  is  only,  "  I  think,"  &c. ;  Whitbread's  case  (! 
St.  Tr.  315),  condemned  in  Post.  C.  L.  pp.  25  and  30;  Rookwood^s  case  (13  St.  Tt 
163) ;  Ferrar's  csise  (Sir  Thos.  Raym.  84),  one  of  the  bad  precedents  mentioned  b] 
Hawk.  P.  C. ;  as  also  R.  v.  /.  D.  (Ventr.  69) ;  MaunselVs  case  (1  Anders.  103),  ofer 
ruled  in  Post.  C.  L.  31 ;  R.  v.  Segar  and  Potter  (Comb.  401) ;  Shield:s  case  (28  St 
Tr.  647) ;  R.  v.  Barrett  (Jebb's  Cr.  C.  103)  ;  R.  v.  Delaney  (ib.  106) ;  R.  v.  Edwsd 
(3  Campb.  207  ;  Rus.  &  R.  224 ;  4  Taunt.  21 1) ;  R.  v.  Scalbert  (Leach,  C.  C.  620) 
R.  V.  Stevenson  (ib.  546) ;  R.  v.  Steek  (2  C.  &P.  413) ;  Lib.  Ass.  41,  11  ;  16  Ass.6i 
Mirror,  c.  4,  s.  24  ;  Bro.  Ab.  tit.  Verdict,  pi.  49 ;  2  Hales,  P.  C.  297;  R.  v.  Ledkf 
ham  (1  Ventr.  97) ;  Viner's  Ab.  tit.  Trial;  Foster's  C.  L.  24 ;  Salk.  201  ;  Wright  t 
Crump  (7  Mod.  1)  ;  Bac.  Ab.  tit.  Juries,  8  ;  Toml.  L.  Diet.  Juries,  111 ;  Trials  pfl 
Pais,  252  ;  Emlyn's  pref.  to  State  Tr.  29  ;  Bolton's  Just,  of  P. ;  Sir  J.  Wedderboun^i 
case  (Post.  C.  L.)  ;  Hawk.  P.  C.  bk.  11,  c.  47  ;  4  Bl.  Com.  360;  BuUingbrooke's  J. 
P.  for  Ireland,  473  ;  Deac.  Cr.  L.  tit.  Jury,  11,  s.  60 ;  1  Chitt.  Cr.  L.  634  ;  3  Bum'« 
J.  P.  972,  edit,  of  1845  ;  Bro.  Ab.  tit.  Judges,  pi.  25,  and  Jurors  ;  Bac.  Ab.  tit  Juneib 
G. ;  3  Blackst.  C. ;  Morris  v.  Davies  (3  C.  &  P.  429) ;  Ashford  v.  Thornton  (1  B.  A 
Aid.  460).  In  Scotland,  to  remedy  evil  of  disagreement,  stat.  55  Creo.  3,  c.  42,  wtf 
introduced.     Morgan's  Rep.  of  the  Carrickahock  Triab. 

Bennet,  replied.  Cur.  adv.  vult* 

Friday,  May  2. 
PsBRiK,  J.,  after  recapitulating  the  pleadings  and  focts  of  the  case,  and  commentiBg 
on  the  drcomstance  of  there  not  having  been  a  proper  entry  of  the  continiianoes  mi^ 
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upon  the  record,  and  that  the  rule  of  court  directing  the  discharge  of  the  jurors  was 
sot  entered  thereon  as  it  ought,  went  on  to  say :  "  I  shall  proceed  to  consider  the 
only  question,  then,  which  is,  as  I  have  before  stated,  not  whether,  upon  the  facts  as 
difldosed,  that  order  for  the  discharge  of  the  jury  could  not  be  legally  made,  nor  is  it 
whether  this  matter  might  not  be  pleaded  in  bar  for  another  offence ;  but  the  only 
question  is,  whether  the  jury  were  legaUy  discharged,  and  there  could  have  been  a  fresh 
trill.  That  the  old  rule  has  varied  from  time  to  time,  either  as  qualified,  corrected, 
or  differently  understood,  is  unquestioned.  Kinloch's  case  (Post.  C.  L.  16) — 
where  that  general  rule  was  expressed,  and  seems  to  have  been  adopted,  but  not 
to  have  been  admitted  to  be  universally  binding — is  in  my  mind  a  very  weighty 
aathority;  and  it  is  to  be  observed  that  there  was  no  allegation  there  that  this 
opinion  was  not  questionable  ;  the  judges  agreed  that,  '  admitting  the  rule  laid  down 
by  Lord  Coke  to  be  a  good  genercd  rule,  yet  it  cannot  be  universally  binding, 
nor  is  it  easy  to  lay  down  any  rule  that  will  be  so.'  I  agree  with  that  opinion, 
md  in  the  very  letters  in  which  it  is  expressed ;  and  if  you  apply  the  expression 
to  this  particular  case,  it  does  appear  to  me  that  this  opinion  is  well  founded, 
and  the  rule  ought  to  be  varied  only  in  cases  of  evident  necessity ;  and  it  therefore 
aiut  depend  on  the  facts  of  the  case  whether  there  be  a  necessity  or  not.  The  rule 
onnot  bind  where  it  would  produce  a  hardship  to  the  prisoner.  It  does  appear  to  me 
that  this  opinion  warrants  the  alteration  of  the  old  rule,  and  is  adopted  in  the  rule 
expressed  by  Blackstone,  which  has  ever  since  been  acted  on.  The  qualification  of  the 
Toie  by  Blackstone,  which  appears  a  legitimate  adoption  of  the  opinion  of  the  judges 
m  Kinloch's  case,  has  been  since  followed  in  the  cases  of  Rex  v.  Edwards  (3  Campb. 
207;  Russ.  &  R.  224 ;  and  4  Taunt.  211) ;  Rex  y.  Delany  (Jebb's  Cr.  C.  103) ;  and 
£er  V.  Barrett  (Jebb's  Cr.  C.  104).  The  authority  which  I  referred  to  as  having  been 
decided  in  this  country,  and  of  which  I  myself  took  a  note  at  the  time,  is  the  case  of 
£er  V.  Kelts  (1  Cr.  &  D.  151,  and  Hayes,  Cr.  L.  880),  decided  1829  at  Carrick,  where 
the  opinion  which  the  twelve  judges  had  expressed  was  stated  by  Judge  Fox,  and  he 
adopted  the  same  reasoning  and  the  same  rule.  I  think  that  an  authority  of  great 
weight.  The  objection  was  not  taken  by  the  counsel  for  the  prisoner  at  the  trial ;  but 
Ja(%e  Daly,  who  tried  the  case,  reported  it  to  the  judges,  who  considered  it ;  and  Judge 
Fox,  when  the  case  came  on  again  for  trial,  interrupted  the  proceedings,  and  stated  the 
cpinion  of  the  judges,  and  that  the  prisoner  ought  not  again  to  be  put  upon  his  trial. 
11k  soundness  of  the  exception  in  the  case  of  necessity  is  sustained  by  a  number  of  au- 
thorities. The  maxim,  quod  necessitas  cogit  defendit,  was  adopted  in  Hardy* s  case,  Tooke's 
caae,  and  in  Stone's  case."  [His  lordship  here  adverted  to  the  statement  of  the  law  in 
that  case  by  £3rre,  C.J.,  and  of  the  necessity  of  having  the  facts  duly  entered  upon  the 
>eoord,  that  it  might  appear  that  every  thing  was  done  according  to  law,  and  that  the 
aetB  might  be  capable  of  being  reviewed  by  a  superior  Court.]  "  If  so  long  a  time  had 
dapsed  that  they  (the  jurors)  require  refreshments,  and  cannot  deliberate  without 
tfaon,  then,  accordingly,  that  might  be  a  reason  why  they  should  have  refreshments ; 
hot  does  that  render  it  necessary  that  they  should  be  discharged  ?  It  may  be  said  that 
It  18  equally  invalid  giving  refreshments  without  the  discharge  of  the  jury,  and  that  if 
yoa  may  do  the  one  you  may  do  the  other.  Now  I  cannot  believe  it  equally  invalid  to 
p^  them  refreshment ;  for  taking  the  old  cases  to  be  law,  that  judges  brought  juries 
nmnd  to  the  end  of  the  circuit,  it  is  impossible  to  suppose  that  they  did  not  get 
Y^freshment ;  therefore,  if  that  rule  had  been  adopted,  it  is  to  be  inferred  that  they  must 
haTe  had  refreshment  to  enable  them,  not  merely  to  give  a  verdict,  but,  as  the  old  cases 
^,  to  continue  inclosed.  Now,  the  record  here  states  that  the  Court  below  discharged 
the  jury  upon  the  bare  ground  that  they  had  time,  and  more  than  time  enough,  to 
««»ble  them  to  agree.  It  has  been  very  properly  observed  that  the  judge  below  could 
^  more  of  the  circumstances  than  we  could,  and  he  must  have  seen  that  the  men  were 
^  8Qch  a  condition,  and  that  it  was  a  question  between  their  losing  their  lives  and 
P^g  a  verdict ;  but  it  is  enough  to  say  that  this  has  not  been  put  upon  the  record, 
^  we  cannot  go  out  of  it  on  a  question  of  this  being  a  case  of  necessity.  There  is  a 
^^tttiier  difficulty,  namely,  how  can  any  person  fix  a  time  for  twelve  men  to  agree  in  ? 
I  tiiink  that  tiiere  is  a  very  considerable  difiliculty  in  any  person  recording  as  a  matter  of 
bfX\dM  jodgment  that  more  than  a  reasonable  time  for  those  men  to  come  to  a  sound  con« 
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€lufiionhad  elapsed.  The  whole  of  tlie  reason  fOTtfaeir  discharge  istliattiiey  did i^ 
within  the  time  the  judge  considered  enough  for  them  to  find  their  Terdict,  and 
that  was  a  necessity  for  their  discharge,  which  I  cannot  admit,  there  being  nothi^ 
shew  that  the  jury  were  not  in  health  and  in  full  possession  of  their  faculties.  I  k 
of  no  authority  for  such  a  position  as  that  a  judge  of  his  mere  discretion  may  discb 
a  jury,  and  that  that  must  be  admitted  to  be  a  compliance  with  the  rule ;  none  sw 
alluded  to  in  the  arguments  of  counsel  or  reasoning  of  the  Judges  Foster  and  Wri^ 
Kinloch's  case.  I  recollect,  even  in  civil  cases,  when  juries  remained  in  a  consida 
time  and  it  has  been  considered  that  a  juror  could  not  be  withdrawn  except  by  conn 
[After  observing  upon  the  method  of  withdrawing  a  juror,  the  learned  judge  wen 
to  say  :]  "  It  was  a  ridiculous  fiction,  but  it  shewed  that  the  judge  could  not  of  his 
authority  discharge  him ;  and  in  the  absence  of  any  authority,  civil  or  criminal,  I 
slow  to  be  of  opinion  that  the  judge  of  his  own  discretionary  power  may  do  it. 
not  acknowledge  the  existence  of  any  discretionary  power  to  act  on  his  own  notion 
would  be  inconsistent  with  justice,  without  grounds  shewn  for  the  act,  which  ma; 
considered  by  a  superior  Court.  A  judge  must  determine,  not  by  the  crooked  ooi 
discretion, (a)  but  by  the  golden  mete-wand  of  the  law.  I  admit  that  corruption  h 
to  be  imputed  or  supposed  in  any  judge,  but  fallibility  must  be  admitted — kunumm 
errare ;  neither  would  I  subject  the  opinion  of  a  judge  upon  matters  of  fact  ti 
canvassed  before,  or  submitted  to  the  consideration  of,  juries.  What  the  record  si 
is  not  to  be  averred  against,  nor  is  the  propriety  of  a  judge's  conduct  to  be  subm: 
to  the  consideration  of  juries ;  but  whether  the  rule  be  right  or  not  ought  ti 
considered,  if  necessary,  by  a  superior  Court ;  and  it  is  no  degradation  to  a  jiid| 
have  his  rule  submitted  to  the  consideration  of  a  superior  or  other  Courts.  In  all  ( 
the  judge  ought  to  consider  his  acts  reviewable,  and  the  errors  in  his  judgment,  if 
to  be  amended.  And  as  upon  this  record  there  does  not  appear  a  case  of  neceasit 
forth  by  the  prosecutor ;  and  as  it  does  not  appear  that  the  jury  charged  witl 
prisoners,  and  who  were  discharged  of  them,  were  so  discharged  from  an  eri 
necessity,  I  think  there  cannot  be  judgment  for  the  Crown  upon  this  record,  and  tha 
judgment  ought  to  be  reversed." 

CaAMFTON,  J.,  after  referring  to  the  pleadings,  and  to  the  informal  manner  in  ik 
the  continuances  were  entered  upon  the  record,  went  on  to  say  :  "  However  um 
or  irregular  the  course  which  has  been  taken  may  be,  still  the  Court  has  to  decide  \ 
the  main  question  which  is  raised  by  this  record  —  that  is,  whether  or  not 
judge  below  should  have  allowed  the  demurrer  and  pronounced  a  judgment  of  acqv 
for  the  prisoners,  for  the  power  of  awarding  a  venire  de  novo  does  not  apply  tc 
present  case  ;  the  main  question  is,  whether  tiie  judge  having  discharged  the  jury  u 
the  circumstances  stated  upon  the  record,  amounts  to  error.  There  is  a  ^^ry  in 
tant  principle  of  the  law,  that  a  prisoner's  Hfe  is  not  twice  to  be  put  in  jeopardy ; 
in  the  language  of  the  law,  the  prisoner  in  this  case  never  was  tried  before  the  at 
of  March,  1844.  In  popular  language,  he  was  tried  before,  but  not  in  the  langua^ 
the  law ;  and  can  a  prisoner  in  any  case  rely  for  his  defence  on  a  previous  abo 
trial  ?  It  appears  to  me,  that  the  vice  in  the  argument  of  the  prisoner's  counsel  a 
from  confounding  the  distinction  between  the  existence  of  a  discretionary  power  in 
judge  below,  and  the  exercise  of  that  power.  It  must  be  admitted  on  all  hands, 
the  old  rule  of  refusing  to  discharge  a  jury  in  any  event  until  they  agreed  to  a  ver 
and  the  restrictions  from  fire,  candle-light,  &c.,  have  been  departed  from ;  and  the 
laid  down  by  Blackstone,  that  a  jury  may  be  discharged  in  a  case  of  evident  necessit 
•a  very  decided  departure  from  the  previous  practice.  In  many  cases  which  have  1 
cited,  juries  have  been  discharged  without  any  physial  or  moral  necessity  for  taking  i 
a  course ;  as  where  a  juror  was  intoxicated,  which  is  only  a  temporary  cause,  or  w 
a  juror  takes  ill,  but  is  not  so  much  affected  as  to  be  incapable,  after  a  time,  of  ret 
ing  his  duties ;  and  yet  the  discharge  of  a  jury  in  such  cases  has  never  been  hek 
amount  to  error,  llien,  as  it  is  admitted  that  juries  can  be  discharged  without  fin 
a  verdict  in  cases  of  evident  necessity,  it  is  my  opinion  that  a  discretionary  powt 
rested  in  the  judge  below  to  discharge  a  jury  when  it  appears  to  him  that  they  cai 
•grecj  and  that  this  discretion  cannot  be  questioned  by  another  Court,  He  may  ac 
(«)  SctthectseofJLv.lFAlcoff,  4Mod.40l. 
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J  within  his  own  obierTatioo,  and  if  he  does  diadiarge  the  jiny,  and  make 
tt  Mtry  to  that  effect  on  the  crown  book,  tiiere  can  be  no  appeal  firom  that  afdar^  m 
qfipinion*  The  exercise  of  a  discretion  has  been  characterized  as  odious;  but  wtae 
thfcesdily  exists  for  its  exenase,  a  judge  is  bound  not  to  shrink  froas  the  responai- 
Ultfdefolfing  on  him.  Let  me  suppose  the  case  <^  an  unreasonable  sentenoe  of 
*  iqiiiaoDment  by  a  judge,  and  that  he  departed  from  the  principles  of  Magna  Charta 
hf  natendng  a  prisoner  to  ten  years'  imprisonment  for  a  common  assault.  That 
Mid  be  an  abuse  of  anthority  which  Parliament  might  punish,  but  no  writ  of  enor 
aooU  lie  in  such  a  case.  Look  to  the  consequences  arising  from  the  doctrine  cob* 
tmkd  for  by  the  prisoner's  counsel.  Suppose  the  judge  bebw  had  no  power  to 
daehsrge  the  jury  without  finding  a  verdict*  except  in  a  case  of  evident  necessity,  what 
aMdhe  have  done  in  this  particular  instance?  How  much  longer  were  tiie  juron  to 
hife  been  kept  in  custody  ?  Was  it  until  one  of  the  jury  became  incapable  of  acting? 
Was  he  to  have  brought  them  to  the  bounds  of  the  county?  or,  as  the  old  authorities 
go,  to  the  last  town  on  the  circuit  ?  It  would  be,  in  my  mind,  an  alarming  doctrine  to 
kf  down  that  a  jury  could  not  be  discharged  imless  they  agreed  to  a  verdict,  until 
«Nne  one  became  so  ill  that  his  life  was  in  danger.  If  the  jurors  are  to  be  locked  up 
fcr  weeks,  at  whose  expense  are  they  to  be  maintained?  [The  learned  judge,  after  a 
my  elaborate  review  of  Sir  Wm.  Witnipole's  case  (Cro.  Car.  147),  Keat'8  case  (Skin- 
ner, 667),  R.  V.  Wildey  (1  M.  &  S.  183).  Vaux's  case  (4  Co.  Rep.  44,  a).  Wrote  v. 
Wigges  (4  Co.  Rep.  47,  a,  p.  407,  edit,  of  1826),  BushelVs  case  and  ShiMs  case  (28  St. 
Tr.  619),  and  Sam,  Gray's  case  (3  Law  T.  449,  and  8  Jur.  878),  declared  his  opinion  to 
be  diat  the  judgment  of  the  Court  below  ought  to  be  affirmed.] 

Buxton,  J. — I  apprehend  the  whole  question  upon  this  case  is,  whether  he  (the 
ktmed  judge  who  tried  the  case)  acted  erroneously,  as  appears  upon  the  record ;  and 
if  he  did  act  erroneously,  it  is  the  same  as  if  he  discharged  the  jury  without  any  reason 
ibtever.  I  have  only  to  see  whether  the  facts  are  sufficient  to  authorize  the  exercise 
cf  his  discretion  in  the  way  he  has  done.  Now,  upon  that  view,  except  the  authority 
goes  much  beyond  what  of  late  years  it  has  been  considered,  the  grounds  stated  were  not 
sufficient;  and  if  he  had  other  grounds  (for  discharging  the  jury),  they  ought  to  have 
been  put  upon  the  record;  and  where  a  judge  exercises  a  jurisdiction  of  that  kind,  he 
ought  to  have  it  recorded  in  such  a  way  that  the  grounds  of  his  judgment  may  appear. 
I  am  of  opinion  that  a  judge  has  not,  of  his  own  will  and  his  own  discretion,  a  right 
to  discharge  a  jury.  I  think  it  must  be  the  exercise  of  a  sound  discretion  ;  the  ques- 
tkm  must  be,  whether  there  are  sufficient  circumstances  to  warrant  this  judicial  act 
on  his  part.  [The  learned  judge,  after  stating  that  in  his  opinion  there  did  not 
appear  upon  the  record  any  sufficient  reason  to  warrant  the  discharge  of  the  jury, 
and  ooniinenting  on  the  want  of  sufficient  particularity  in  the  averments  upon  the 
itoord,  and  an  examination  into  the  fieusts  which  induced  the  judge  to  consider  it 
Beoessary  to  discharge  the  jury,  proceeded  to  observe] :  "  If  a  jury  remained  in  so  long  * 
ii  to  be  in  a  condition  which  might  endanger  their  health,  that  might  be  ground  upon 
vhidi  they  might  be  discharged ;  and  I  dare  say  it  may  be  very  probable  that  was  the 
gnand  upon  which  the  judge  exercbed  his  discretion  in  the  present  case.  It  may  have 
been  that  there  was  a  sufficient  groimd  for  their  discharge;  but  he  should  have  stated 
aiextmination  into  the  facts,  in  order  to  be  reasonably  certain;  and  diese  were  impor- 
tttt  facts  to  be  stated,  and  ought  always  to  be  stated,  and  I  think  they  have  not  been 
^fieiently  stated.  What  I  wcnild  wish  to  impress  is,  not  that  I  would  yield  to  the  old 
^OQunon  law  doctrine  in  all  its  particulars;  I  am  well  disposed  to  discountenance  and 
^ia^jprove  of  it ;  yet  the  reason  of  it  ought  to  be  acted  upon,  and  therefore,  when  we 
act  upon  our  authority  to  discharge  a  jury,  we  ought  to  confine  it  to  a  certain  ground 
^DQ  which  there  could  be  no  mistake  for  the  proper  exercise  of  our  judgment ;  but  in 
wose  there  have  not  been  sufficient  grounds  stated  for  the  exercise  of  &at  discretion, 
yben  a  jury  are  sworn  to  find  a  verdict  between  the  Crown  and  the  prisoner,  he  has  a 
^tto  insist  upon  the  verdict  from  that  jury;  the  prisoner  has  as  good  a  right  to 
^jctneas  cm  his  trial  as  the  Crown  has  in  getting  a  verdict,  and  for  that  reason  I 
ttdat  it  is  so  necessary  to  consider  whetl^  the  jury  were  discharged  upjon  right 
9^Q>Qnds  or  not.  Whether  a  new  indictment  may  be  prepared  against  the  prisoner  or 
^  ii  a  question  it  is  not  nscewary  lor  tfae  Ooort  to  eoter  into.    The  question  is,  has 
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this  man  been  properly  tried  on  the  indictment  as  it  now  stands?  What  may  be  ti 
result  of  our  oider  is  another  question*  which  we  have  nothing  to  do  with;  but  I  am  < 
opinion,  with  all  due  regard  to  the  opinion  of  my  brother  Crampton,  from  whom  I  diift 
that  upon  this  record  there  is  error,  and  an  error  sufficient  to  vitiate  the  judgmen 
and  that  the  judge  was  not  warranted  in  exercising  his  discretion  upon  the  subject,  i 
has  been  stated,  and  that  this  judgment  ought  to  be  reversed." 

PBNNBFATHEa,  C.J.,  after  adverting  to  the  facts  of  the  case,  and  the  objectionB  raiai 
by  Mr.  Justice  Crampton,  and  to  the  dangerous  consequences  which  might  resa 
fitt>m  the  doctrine  that  an  absolute  discretion  was  reposed  in  the  judge  without  ai 
power  existing  of  reviewing  it,  and  stating  that  he  could  not  conscientiously  say  thei 
was  any  evident  necessity  in  the  present  case  to  warrant  the  discharging  the  jnr 
without  finding  a  verdict,  said  that*  in  his  opinion,  judgment  must  be  given  in  favour  i 
the  prisoners. 

Judgment  reversed  according^, 

Copinger  moved  that  the  prisoners  be  now  discharged  from  custody;  but 
Greene,  S.G.,  on  the  part  of  the  Crown,  having  objected  to  their  immediate  di 
charge,  in  order  that  the  law  officers  of  the  Crown  might  have  an  opportunity  of  coi 
sidering  the  expediency  of  suing  out  a  writ  of  error  to  the  House  of  Lords, 

The  Court  remanded  the  prisoners  to  the  custody  of  the  marshal,  directing  them  1 
be  brought  up  again  on  Wednesday,  the  7th  instant,  on  which  day  the  prisoners  we 
brought  up  to  the  bar  of  the  court  and  discharged,  Bennett  having  intimated  that  ti 
coui]^  for  the  Crown  did  not  intend  to  proceed  any  further  in  the  case. 

Counsel  for  the  Crown:  Sndth,  A.G.,  Greene,  S.G.,  Bennett,  the  Hon.  John  Pirn 
kett,  Keller,  and  Daniel  M'Dermot. 

For  the  prisoners:  Christopher  Copinger,  John  Waller,  and  Sir  Colman  O'Longhlen, 
Attorneys:  M.  Barrington,  Crown  Solicitor  for  the  Munster  Circuit,  and  Hem 
Synan. 


CENTRAL  CRIMINAL  COURT. 

May  Sbssion,  1845. 

May  17. 

The  Quxbx  v.  Nicholas  and  Page,  (a) 

Bufyltyy— ihiltcfmcii/ybr  breaking  mIo  a  ekurck  m  the  night-time,  with  intent  to  ttetti. 

Where  the  only  emdenee  that  the  breaking  took  place  after  nine  o'clock  was,  that  a  little  brfore  wk 

the  ehwreh  wae  eeewrely  locked,  an  acquittal  was  directed. 
MHsdememuir,    Indictment  for  breaking  and  entering  a  chmreh,  with  intent  feloniousfy  and  eaer 

legiemslg  to  steal. 
The  oums  qf  proving  that  the  breaking  occurred  after  nine  o'clock,  so  as  to  merge  the  nusdemeem 

in  thefelong,  lies  upon  the  prisoner. 
An  aeqtdttal  on  the  previous  indictment  for  the  felong  is  st^gicient  prwf  that  the  oj^mee  did  m 

amount  to  fehng.    It  is  sufficient  to  allege  in  the  indictment  the  intent  to  steal  the  propertg 

the  church,  without  stating  the  ownership  of  such  propertg. 

FW^HE  prisoners  were  arraigned  upon  the  following  indictment : — 

"  Central  Criminal  Court,  "i      The  jurors  for  our  Lady  the  Queen,  upon  their  oath,  pn 
to  wit.  J  sent,  that  James  Nicholas,  late  of  the  parish  of  St.  Georg 

Bloomsbury,  in  the  county  of  Middlesex,  and  within  the  jurisdiction,  &c.,  laboure 
and  Robert  Page,  late,  &c.,  labourer,  on  the  13th  of  April,  in  the  eighth  jenr,  &c 
about  the  hour  of  eleven  in  the  ni^t  of  the  same  day,  with  force  and  arms,  at  tl 
jparish  afixreiaid,  in  tfie  county  aforaaid*  and  within  tbs  jurisdiction^  &c.,  the  pans 

(«)  Bsfortsdbf  B.aKoBiirsoK,  Siq.,  Bnifler-aHsv. 
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olmrch  of  the  said  parish,  there  situate,  feloniously  and  burglariously  did  break  and 

enter,  with  intent  then  and  there  the  goods  and  chattels  therein  being  feloniously 

and  burglariously  to  steal,  take,  and  carry  away,  against  the  peace,"  &c. 

It  appeared  in  evidence,  that  the  prisoners  were  found  in  the  church  about  eleven 

o'clock  at  night.     There  was  proof  that  they  had  entered  by  means  of  a  false  key,  but 

nothing  to  shew  that  thay  had  so  entered  before  nine  o'clock.     The  only  evidence  on 

tl&e  subject  was,  that  a  little  before  nine,  the  church  was  securely  locked  up. 

Sallantine,  for  the  prisoners,  contended  that  upon  this  testimony  the  prisoners  could 
not  be  coiwicted  of  the  burglary. 

Alderson,  B.  (Lord  Denman,  C.  J.,  and  Coltman,  J.,  assenting),  allowed  the 
objection,  and  the  prisoners  were  acquitted. 

They  were  then  arraigned  upon  a  charge  of  misdemeanor,  and  the  following  was  thCL. 
form  of  indictment : — 
"  Central  Criminal  Court.— The  jurors  for  our  Lady  the  Queen,  upon  their  oath,  ppe» 

sent,  that  James  Nicholas,  late  of  the  parish,  &c.,  in  the  county  of,  &c.,  and  within 

the  jurisdiction  of  the  said  court,  labourer,  and  Robert  Page,  late  of  the  same  place. 

labourer,  on  the  Idth  of  April,  in  the  eighth  year,  &c.,  with  force  and  arms,  at  the* 

parish  aforesaid,  in  the  county,  &c.,  and  within  the  jurisdiction,  &c.,  the  parish 

church  of  the  said  parish,  there  situate,  unlawfully  did  break  and  enter,  with  intent 

then  and  there  the  goods  and  chattels  therein  being  feloniously  and  sacrilegiously  to 

steal,  take,  and  carry  away,  against  the  peace,"  &c. 

Ballantine  now  contended,  that  unless  the  jury  were  satisfied  that  the  breaking  to6k 
place  before  nine  o'clock,  the  misdemeanor  was  merged  in  the  felony  upon  which  they 
had  just  been  tried ;  and  that,  in  consequence,  they  must  be  acquitted  of  .the  misde- 
meanor. There  was  no  more  reason  to  assume  in  this  case  that  the  breaking  occurred 
before  nine,  than  there  was  in  the  last  to  assume  that  it  was  after. 

Alderson,  B. — The  onus  of  proof  lies  here  upon  the  prisoners,  and  the  jury  may 
convict  them  of  the  misdemeanor,  unless  they  shew  that  the  breaking  was  after  nine^ 
o'clock. 

Coltman,  J. — ^The  acquittal  upon  the  former  indictment  is  sufficient  proof  that  they^ 
did  not  commit  the  burglary,  (a) 

The  prisoners  having  been  convicted, 

Ballantine  submitted  that  no  judgment  could  be  pronounced  on  the  indictment,  it* 
being  insufficient  in  not  stating  whose  property  the  goods  were.    For  aught  that  ap* 
peaied  upon  the  face  of  the  record,  they  might  have  been  their  own  goods. 

Lord  Denman,  C.  J. — ^The  prisoners  have  been  convicted  of  an  attempt  to  steals  but 
this  could  not  be  if  the  property  was  their  own. 

Ballantine. — ^The  finding  of  the  jury  will  not  cure  an  indictment  defective  on  the  face 
of  it,  and  the  question  as  to  whether  the  ownership  should  not  be  stated  remains  un- 
affected by  their  decision.  There  are  several  cases  to  shew  that  in  fraud  or  conspiracy, 
the  ownership  of  goods  should  be  stated,  and  indictments  have  been  held  bad  for  want 
of  snch  allegation. 

Bt  the  Court  (Lord  Denman,  C.  J.,  Alderson,  B.,  and  Coltman,  J.) — In  most 
^ftses  it  would  be  impossible  for  the  jury  to  find  whose  goods  or  property  the  prisoner 
tended  to  steal.  In  indictments  for  burglary,  it  is  not  usual,  in  alleging  the  intent  to 
steal,  to  specify  ownership,  but  merely  to  state  the  intent  to  be  to  st^  the  goods  then 
being  in  the  dwelling-house.     We  are  of  opinion  that  the  indictment  is  sufficient,  (b) 

(«)  I  have  been  favoared  by  John  Clark,  Esq.,  as  proof  that  the  prisoner  -was  not  the  thief.    But 

derk  of  arraigns  at  the  Central  Criminal  Court,  the  jury  in  that  case,  notwithstanding  his  lordship's 

*Hli  aa  intimation  that  Lord  Denman,  on  a  former  ruling,  acquitted  the  prisoner  as  a  receiver,  because 

^cession,  laid  down  the  same  rule,  and  that  when  a  they  were  satisfied  he  was  the  thief. — Reporter. 

fttty  who  had  been  tried  and  acquitted  as  a  prind-  (6)  As  to  the  autiiorities  to  shew  that  burglary 

^  was  afterwards  indicted  as  a  receiver,  the  ver-  may  be  committed  in  a  dinrchy  see  1  Russell  on 

Qct  of  act  guilty  on  the  first  indictment  was  taken  CrimeSy  785. 
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CROWN  CASE  RESERVED. 

Saturday,  April  26,  1845. 

(Before  Loro  Dbnhan,  C.J.,  Tikdal,  C.J.,  Pollock,  C.B.,  Pattsson,  WiujaMi 
CoLBKiDGx,  CoLTMAK,  WiGHTMAK,  Cbb88Wbll»  and  Ebli,  J  J.,  and  Aldbkbov, 
RoLFK,  and  Platt»  BB.) 

Ths  Quesk  V,  William  Camplin.  (a) 

Rape, 
A  pritoner  was  convicted  of  rape  under  the  following  circunutancee : — He  made  the  proeeeuMjf 
quite  drunk,  and  whiht  the  woe  insenrible  v  olated  her  person;  but  the  jury  found  that  he  gam  htt 
ike  lipmr  fir  the  purpose  qf  exciting  her,  and  not  with  the  intenthn  qf  rendering  her  HuenaiMi, 
and  then  having  connection  with  her ;  and  the  contfiction  was  held  right  kg  a  majority  f^  the 
judges,  on  the  ground  that  this  was  a  case  in  which  fraud  supplied  the  want  of  force  and  uioianee. 

THE  prisoner  was  tried  before  Mr.  Baron  Parke,  and  conidcted,  during  the  March 
session,  1845,  of  the  Central  Crimmal  Court,  upon  an  indictment  for  a  nfe; 
when  the  following  case  was  reserved  for  the  opinion  of  the  judges :— - 

"The  prisiMier  was  tried  before  me  at  the  March  session,  at  the  Old  Bailey,  and  was 
convicted  of  a  rape  upon  the  person  of  a  girl  thirteen  years  of  age.  He  made  her 
qute  drunk,  and  whilst  she  was  in  a  state  of  insensibility,  took  advantage  of  it  and 
violated  her.  The  jury  found  that  he  gave  her  liquor  for  the  purpose  of  exciting  her, 
not  with  the  intention  of  rendering  her  insensible,  and  then  having  sexual  connectioa 
with  her.  It  was  objected  by  the  prisoner's  counsel,  that  the  crime  of  rape  was  not 
committed ;  and  I  ask  the  opinion  of  her  Majesty's  judges  thereon." 

Bdttantine,  for  the  prisoner. — ^To  constitute  the  offence  of  rape,  there  must  be 
actual  resistance  on  the  part  of  the  woman,  and  actual  force  employed  on  the  part  of 
the  man ;  and  the  facts  here  negative  both ;  there  was  neither  force  nor  resistance  ; 
nor  was  there  any  intention,  on  the  part  of  the  prisoner,  to  render  the  woman 
insensible,  for  the  purpose  of  having  connection  with  her  against  her  will.  His  object^ 
as  the  jury  have  foimd,  was  to  induce  her  to  consent ;  and  however  wrong  his  conduct 
may  have  been  in  that  respect,  that  finding  of  the  jury  disproves  the  crime  of  rape. 
Every  definition  of  that  offence  to  be  found  in  the  books,  either  in  express  words  or 
by  necessary  implication,  involves  some  actual  force  or  violence  employed  against  tfic 
woman,  and  resisted  by  her.  In  1  Hale's  P.  C.  628 ;  1  Hawk.  P.  C.  c.  41,  s.  1  ; 
in  3  Co.  Instit.  60 ;  and  in  1  East,  P.  C.  434,  the  law  is  so  laid  do>*'n.(*) 

Patteson,  J.— Take  the  case  of  robbery,  which  must  equally  be  against  the  will 
of  the  party  robbed;  can  you  contend  that  if  one  person  comes  behind  another, 
knocks  lum  down,  and  then  picks  his  pocket,  that  a  robbery  is  not  committed  ? 

Ballantine, — ^There  is  a  great  distinction  between  robbery  with  violence,  and  rob- 
bery from  the  person  simply;  but  wherever  it  is  necessary  to  an  offence  that  it 
slunild  be  done  against  the  will,  and  should  be  resisted,  it  is  inconsistent  with  the 
nature  of  that  offence  that  it  should  be  committed  whilst  the  party  is  insensible.  la 
Reg.  V.  Stanton  (1  Car.  &  K.  415),  on  an  indictment  for  an  assault  with  intent  to 
commit  a  rape,  it  appeared  that  the  defendant,  who  was  the  medical  man  of  the 
prosecutrix,  being  in  her  bedroom,  directed  her  to  lean  forward  on  a  bed,  tiiatbe 
might  apply  an  injection  ;  she  did  so,  and  the  injection  having  been  applied,  ahe 
found  the  defendant  was  proceeding  to  have  a  criminal  connection  with  her,  upon  whidft 
she  instantiy  raised  herself  up  and  ran  out  of  the  room.  She  stated  that  the  defendant 
had  penetrated  her  person  "  a  little ;  "  and  it  was  held  by  Mr.  Justice  Coleridge,  that 
if  it  had  appeared  that  the  defendant  had  intended  to  have  had  a  criminal  connectioa 
with  the  prosecutrix  by  force,  the  complete  offence  of  rape  would,  upon  this  evidence* 
have  been  proved ;  but  that  the  thus  getting  possession  of  the  person  of  the  womaa 

(a)  Reported  by  A.  Bittlkston,  Esq.,  Barris-  liil  carnal  knowledge  of  a  woman  bv  force  sad 

ter-at-law.  against  her  will;"    and    the    same  aefinition  la 

(6)  In  1  Hawk.  P.C.  p.  122  (Garwood's  edit.),  given  in  East,  P.C,  but  the  words  "by  force" 

rape  is  defined  to  be  *'  an  offenoe  by  haying  unlaw-  are  omitted  in  Co.  Instt  and  Hale's  P.  C. 
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by  eurprise  vas  not  an  assault  ^ith  intent  to  commit  a  rape,  but  was  an  assault.  In 
that  case,  therefore,  the  learned  judge  clearly  recognized  the  distinction  between  an 
assault  with  intent  to  commit  a  rape,  and  an  assault  with  intent  to  have  emmeetwn  with 
a  womn  hy  surprise ;  that  distinction  being,  that  in  the  former  case,  the  intent  most 
be  to  have  connection  hy  forte, 

Aldbbson,  B. — The  point  arose  before  me  in  a  case  at  Maidstone,  where  the 
prisooer  was  charged  with  rape  upon  a  woman,  who  was  at  the  time  in  a  state  of 
drunkenness,  by  the  act  of  a  third  party ;  but  as  he  was  only  found  guilty  of  asaaaltij^, 
the  case  went  no  further. 

Loan  Denman,  C.  J.-^A  question  also  arose,  in  the  case  of  a  female  idiot,  whether 
tite  absence  of  and  the  impossibility  of  consent  would  not  be  suffident  ?  but  I  believe 
it  was  not  decided. 

Ballantine, — It  has  been  well  settled,  that  to  have  carnal  knowledge  of  a  woman, 
imder  circumstances  which  induce  her  to  suppose  that  it  is  her  husband,  does  not 
tmoont  to  rape  (A.  v.  Jackson,  Russ.  &  Ry.  C.  C.  487 ;  R.  v.  Sauntkrs,  8  Car.  & 
P.  265  ;  and  Reg,  v.  IVilliams,  8  Gar.  &  P.  286)  ;  but  in  the  present  case,  there  was 
neither  force  nor  fraud. 

Patteson,  J — ^Then  may  the  person  of  a  drunken  woman  by  the  road-side  be 
fblated  with  impunity  by  every  passer-by. 

Ballantine, — AH  the  cases  speak  of  active  resistance,  and  use  the  terms  "  against 
Aewill." 

Aldb&sok. — "  Invito  domino"  applies,  where  a  man's  pocket  is  picked  without 
bs  knowledge. 

Bdhntine. — ^Familiarly  speaking,  it  is  against  his  will,  but  not  strictly  and  leg^y ; 
iiid  no  force  is  necessary. 

Loan  Dbnxan,  C.  J. — It  is  against  his  general  and  permanent  will,  and  therefore 
tgiinst  his  pcesnmable  will. 

Aldk&bon,  B.-^And  so  it  may  be  considered  against  the  general  presumable  will  of 
t  woman  that  a  man  should  have  unlawful  connection  with  her.  I  am  not  ewe  thst 
it  would  not  have  been  right  to  decide  that  the  offence  of  rape  was  committed  in  those 
cases  where  the  connection  took  place  under  circumstances  which  led  the  woman  to 
suppose  that  the  man  was  her  husband. 

Ballantine. — But  it  was  not  so  decided ;  and  here  all  that  the  woman  did  was  entirely 
VQlontary ;  the  man  only  offered  her  liquor,  and  it  would  be  more  correct  to  say  that  she 
inade  herself,  than  that  he  made  her,  drunk. 

TiNDAL,  C.J. — It  is  expressly  found  that  he  gave  her  liquor  for  the  purpose  of 
exciting  her,  and  it  is  not  consistent  with  that,  that  she  made  herself  drunk. 

Aldbmon,  B. — ^Was  there  not  a  case  in  Ireland,  in  which  laudanum  was  given  to  a 
h^,  who  became  insensible,,  and  was  ravished  whilst  in  that  state  ? 

Ai/Zait/ine.— Yes ;  and  there  the  prisoner  was  convicted;  but  in  that  case  the  finding* 
•rf  the  jury  was  very  different,  for  they  found  that  the  prisoner  took  her  to  a  place,  in 
^hich  he  had  determined  to  ravish  her.  It  may  not  be  neoessary  that  there  should  be 
Bctual  violence  at  the  moment  of  penetration,  but  it  is  submitted  that  actual  force  must 
^  used  in  the  course  of  accomplishing  the  object.  The  cases  already  cited  are  sufii- 
^t  to  shew  that  if  a  woman  were  asleep  and  in  bed,  and  a  man  obtained  access  to 
^,  and  completed  his  purpose  under  such  circumstances,  he  would  not  be  guilty  of 
lipe;  and  what  is  the  diffierenee  between  sleep  and  the  torpor  produced  by  drink  or 
hadnnim? 

pATrxsoK,  J.— Sleep  is  reaooved  by  touch. 

Ballantine, — ^Not  always  ;  it  is  a  moot  point  Aether  sexual  intercourse  may  not  take 
phoe  whilst  the  woman  is  asleep.  However,  in  the  present  case  there  was  no  force 
^the  one  aide  or  resistanoe  on  tiie  other,  and  this  confiction,  therefore,  cannot  be 
tvteiaed. 

Uan  Dbkk AN,  C.J. — ^Ilie  word  "  resistance"  haahoenintrodnced.  as  thongh  it  were 
^teeisary  tot  constitute  rape ;  but  that  is  not  so»  however  strong  it  may  be  as  evidence. 

The  case  having  been  considered  by  the  judges,  Patteson,  J.,  on  a  subsequent  day, 
^vered  the  following  judgment : 
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William  Camplin,  you  have  been  found  guilty  of  the  offence  of  rape  by  tl 
before  whom  your  trial  took  place ;  but  from  some  circumstances  which  appeare 
that  trial,  the  learned  judge  desired  to  have  the  opinion  of  his  brethren,  her  Mi 
judges,  whether  the  offence  was  complete  in  point  of  law.  It  appeared  upon  t 
dence  that  the  young  woman  upon  whose  person  the  offence  was  committed  : 
her  consent  so  long  as  she  had  sense  or  power  to  express  such  want  of  consent,  b 
you  made  her  quite  insensible  by  administering  liquor  to  her,  and  whilst  she  w 
state  of  insensibility,  took  advantage  of  it,  and  violated  her  person ;  and  the  only 
upon  which  any  doubt  could  possibly  arise  on  this  state  of  facts  was,  that  tl 
found  that  you  gave  her  the  liquor  for  the  purpose  of  exciting  her,  and  then 
sexual  intercourse  with  her,  and  not  for  the  purpose  of  rendering  her  insensible 
my  duty  to  inform  you  that,  after  hearing  counsel  on  your  behalf,  a  great  miy* 
the  judges  are  of  opinion  that  the  evidence  that  the  rape  was  committed  with 
consent  and  against  the  will  of  the  prosecutrix  was  sufficient,  and  that  conse 
the  offence  has  been  completely  proved.  The  prosecutrix  shewed  by  her  woi 
conduct  up  to  the  very  latest  moment  at  which  she  had  sense  or  power  to  expi 
will,  that  it  was  against  her  will  that  such  intercourse  should  take  place ;  and 
by  your  illegal  act  alone,  that  of  administering  liquor  to  her  to  excite  her  to  con 
your  unlawful  desires,  that  she  was  deprived  of  tiie  power  of  continuing  to  expre 
want  of  consent.  Whatever  your  original  intention  was  in  ^ving  her  the  liqu 
knew  that  it  was  calculated  in  its  natural  consequences  to  make  her  insensible,  a 
knew  also  that  it  had  produced  that  effect  upon  her  at  the  time  you  took  advai 
her  insensibility.  Your  case,  therefore,  falls  within  the  description  of  those  ( 
which  force  and  violence  constitute  the  crime,  but  in  which  fraud  is  held  to  sup 
want  of  both.  I  have,  therefore,  the  duty  cast  upon  me  of  pronouncing  the  « 
of  the  law,  which  is,  that  you  be  transported  beyond  the  seas  for  the  term  i 
natural  life.  Qmiviction  held  r 


CROWN  CASE  RESERVED. 

Saturday y  April  26,  1845. 

(Before  Loan  Dekman,  C.J.,  Tindal,  C.J.,  Pollock,  C.B.,  Pattbson,  Wil 
CoLEBiDGE,  CoLTMAN,  WiGHTMAN,  Cbbsswell,  and  Eble,  JJ.,  and  Alo 
RoLFB,  and  Platt,  BB.) 

The  Qubbk  v.  Benjamin  John  PEBRT.(a) 

lAoretwy  of  a  cheque — Evidence, 

A  piece  of  paper,  upon  which  a  void  cheque  hoe  been  written,  ie  not  thereby  rendered  eo  vah 
not  to  be  the  eubfect  qf  larceny. 

Am  indictment  charged  m  one  count  the  stealing  of  a  cheque,  and  in  another  the  stealing  nf  * 
of  paper,  value  Id."  The  evidence  wa»,  that  an  unstamped  cheque  was  drawn  in  Lond 
railway  company  on  their  bankers,  and  transmitted  to  one  of  their  officers  at  Taunton;  the 
gave  it  to  the  prisoner  for  a  particular  purpose,  but  the  prisoner  appropriated  it  to  his  c 
Held,  that  whether  the  cheque  was  or  was  not  void,  the  prisoner  might  be  convicted  on  tl 
far  stealing  a  piece  qf  paper. 

THE  prisoner  was  tried  before  Mr.  Justice  Coleridge,  at  the  Taunton 
Assizes,  1845,  and  convicted  upon  an  indictment,  which  charged  him 
servant  of  the  Great  Western  Railway  Company,  with  stealing  a  cheque  for  13/. 
in  one  count ;  a  piece  of  paper,  value  one  penny,  in  another ;    and  in  other 

(6)  Rqported  by  A.  Bittlbston,  Esq.,  Bavrister-at-Uw. 
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a  warrant  and  order  for  the  payment  of  the  sum  above  mentioned ;  the  property  being 

laid  in  several  different  ways.    The  learned  judge  stated  the  following  case  for  the 

opinion  of  the  judges  : — 

Hie  Great  Western  Railway  Company  being  indebted  for  poor-rates  to  the  overseers 
of  the  parish  of  Taunton  St.  James  in  the  sum  of  13/.  9s.  7d.»  a  cheque  for  that 
amount  was»  by  the  proper  authority,  drawn  at  Paddington,  on  their  London  bankers, 
and  then  transmitted  through  the  hands  of  various  officers  of  the  company  to  the 
superintendent  at  the  Taunton  station  ;  he  received  it  on  Saturday,  the  1st  of  March,  and 
at  the  hour  when  the  prisoner,  the  chief  clerk  there,  was  going  into  the  town  to  his 
£nner,  placed  it  in  his  hands,  ordering  him  to  pay  it  to  the  overseer,  and  to  bring  him 
a  stamped  receipt  upon  his  return.  On  his  return,  the  superintendent  asked  the 
prisoner  if  he  had  paid  the  overseer  ;  he  answered  "  Yes ;"  and,  being  asked  for  the 
receipt,  said  that  the  overseer,  not  having  one  by  him,  had  promised  to  send  it  to  a 
eertain  inn  in  the  town  for  him.  In  truth,  the  prisoner  had  not  paid  it,  and  on 
Monday  morning  got  it  cashed  by  a  tradesman  in  the  town,  and  applied  the  proceeds 
to  his  own  use.  It  was  objected  at  the  trial,  that  the  cheque,  being  issued  at  Taimton, 
dumgh  made  within  fifteen  miles  of  the  banking-hoiise,  could  not  be  read  for  want  of 
a  stamp,  and  was  not  a  valuable  security. 

It  appeared  to  me  that  the  cheque  was  either  issued  at  Paddington,  when  put  in  a 
oooorse  of  transmission  to  the  party  who  was  to  receive  the  money  named  in  it,  or  not 
nntil  the  cashing  of  it  on  the  Monday  morning  at  Taunton.  In  the  first  case,  it  was 
dearly  within  the  exemption  of  the  Stamp  Act ;  in  the  second,  it  was  stolen  before  the 
imdng,  and  I  thooght  an  unstamped  cheque,  made  within  distance,  but  not  issued, 
was  a  valuable  security  within  the  statute.  I  thought  the  cheque  might  be  considered 
as  stolen,  when  the  prisoner,  instead  of  appl3ring  it,  as  he  was  ordered,  in  pajrment 
to  the  overseer,  had  appropriated  it  to  himself,  of  which  the  false  statement  to  the 
mperintendent  was  evidence ;  and  that  the  cashing  it  on  Monday  was  only  further 
evidence  of  an  appropriation  complete  on  the  Saturday.  I,  therefore,  directed  the 
dieque  to  be  read,  and  the  prisoner  was  convicted. 

llie  prisoner's  counsel  referred  to  section  13  of  55  Geo.  3,  c.  184,  and  Ex  parte 
Bi^ld  (1  Deac.  Rep.  735),  for  the  distinction  between  making'and  issuing  a  banker's 
cheque. 

Assuming  this  distinction  to  be  sound,  and  to  apply  to  the  present  case,  I  entertained 
doubts  whether  the  view  I  took  of  the  case  was  correct,  considering  that  the  cheque 
was  never  intended  to  be  issued  within  the  distance  of  fifteen  miles  from  the  banking- 
house,  and  so  an  evasion  of  the  Stamp  Act  contemplated  from  the  beginning ;  and  I, 
therefore,  desire  the  opinion  of  the  judges  upon  the  case. 

W.  C.  Rowe,  for  the  prisoner. — This  cheque,  being  unstamped,  and  issued  beyond 
te  limited  distance,  is  not  a  valuable  security,  for  stealing  which  the  prisoner  can  be 
indicted  under  7  &  8  Geo.  4,  c.  29,  s.  5. 

Lord  Dbxmax,  C.  J. — But  it  is  a  piece  of  paper,  of  the  value  of  one  penny;  and 
he  is  indicted  for  stealing  that. 

Aldulsox,  B. — ^That  count  removes  all  difficulty.  The  Stamp  Acts  have  nothing 
to  do  with  a  piece  of  paper. 

Rowe. — ^That  was  not  the  ppint  reserved  for  the  opinion  of  the  judges ;  but  upon 
ttat  point  I  submit  that  a  piece  of  paper,  which  has,  by  writing  upon  it,  been  converted 
into  a  chose  in  action,  is  no  longer  the  subject  of  larceny  as  a  piece  of  paper.  R.  y« 
Clark  (Russ.  &  Ry.  C.  C.  181.  and  2  Leach,  1036),  and  12.  v.  Bingley  (5  Car.  &P. 
602),  are  distinguishable.  In  the  former  case,  country  bank-notes,  paid  by  the  agent 
in  London,  were  sent  by  him  to  the  bankers  in  the  country  to  be  re-issued,  and  were 
afeolen  by  the  defendant,  who  was  indicted  for  stealing  the  notes,  and  also  for  stealing 
tiie  paper  and  stamps  ;  and  that  was  held  to  be  a  larceny  of  the  paper  and  stamps ; 
but  there  the  paper  had  not  lost  all  value  as  notes ;  for  they  were  sent  into  the  country 
for  the  express  purpose  of  being  re-issued.  In  the  latter,  the  prisoner  attacked  the 
proeecotor,  and  took  from  him  a  piece  of  paper,  containing  a  memorandum  of  money 
that  a  person  owed  him,  and  it  was  held  by  GKimey,  B.,  sufficient  to  constitute  a 
Jobbery ;  but  in  that  case  the  memorandum  did  not  alter  the  character  of  the  paper* 
It  was  no  security  for  money*  and  never  required  a  stamps 
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WiGHTMAK,  J.*— In  Vy9e*8  case  (1  Moo.  C.C.  218)  the  defendant  was  indicted  foi 
leceiying  certain  pieces  of  stamped  paper,  the  goods  and  chattels  of  the  prosecutor,  and 
it  appeared  that  the  notes  had  heen  paid  in  London,  and  were  in  the  possession  of  i 
partner  of  the  firm,  who  was  taking  them  to  the  country  to  be  re-issned,  when  tiie] 
were  stolen ;  and  it  was  held  that  tibey  were  propeily  described  as  goods  and  chattels  \ 
but  some  of  die  judges  doubted  whether  they  were  valuable  securities. 

jRoKTC. — R.  V.  Blngley  is  the  strongest  case,  and  that  is  clearly  distinguishable  finon 
the  present.  Hie  rule  on  this  subject  is  laid  down  in  1  Hawk.  P.  C.  c.  33,  s.  22 
where  it  is  said,  that  to  make  things  the  subject  of  larceny,  they  "  ought  to  have  somi 
worth  in  themselves,  and  not  to  derive  their  whole  value  from  the  relation  they  bear  U 
some  other  thing,  which  cannot  be  stolen,  as  paper  or  parchment  on  which  are  writtei 
assurances  concerning  lands,  or  obligations,  or  covenants,  or  other  securities  for  a  deb^ 
or  other  chose  in  action."  At  common  law  these  valuable  securities  could  not  bi 
stolen. 

WiGHTMAK,  J. — ^Not  as  Valuable  securities ;  but  the  question  is,  whether  there  oooli 
not  be  a  larceny  of  a  piece  of  paper. 

Rowe, — Not  according  to  the  doctrine  in  Hawkins,  which  is,  that  after  the  paper  ha 
been  used  for  the  purpose  of  writing  securities  thereon,  it  becomes  valueless  for  efcr 
other  purpose ;  and,  in  s.  35  of  the  same  chapter,  it  is  said,  even  more  distinctly*  tta 
bonds,  bills,  &c.,  being  mere  choses  in  action,  are  not  the  subject  of  larceny  at  commoi 
law,  for  they  are  of  no  intrinsic  value. 

Crbsswell,  J.— If  a  blank  cheque  were  stolen,  would  that  be  larceny  ? 

Rowe. — I  think  it  would. 

C&EsswELL,  J. — ^Then  is  it  less  the  subject  of  larceny  for  being  filled  up  ? 

Rowe. — That  is  the  doctrine  laid  down  in  Hawkins,  as  I  understand  it. 

Cresswell,  J. — Then  what  becomes  of  the  case  of  the  country  bank-notes,  wfaidi 
having  been  paid  in  London,  were  sent  into  the  country  to  be  re-issued,  and  stbln! 
That  the  Court  held  to  be  a  larceny  of  the  paper  and  stamps,  but  not  of  the  notes,  as  it 
could  not  be  said  that  the  money  secured  thereby  was  due  and  unsatisfied.  (JR.  v.  OM 
R-&R.  C.C.  181.) 

Aldebson,  B. — ^Would  not  trover  lie  for  a  piece  of  paper  ? 

Rowe, — I  should  say  not ;  and  in  the  case  mentioned  by  Mr.  Justice  Cresswdt  I 
have  already  observed,  that  the  note  was  going  down  to  be  re-issued ;  and  the  p^lffi 
therefore,  even  in  that  character,  was  not  functus  officio.  If  the  cheque  in  this  CttB 
could  have  been  made  valuable  by  getting  it  stamped  upon  payment  of  a  penalty,  Aen 
it  might  have  fallen  within  Clark's  case. 

Cresswell,  J. — The  decision  did  not  proceed  upon  that  ground.  The  notes  watt 
treated  merely  as  pieces  of  paper. 

Aluersok,  B. — Suppose  an  autograph  of  great  value  written  on  a  sheet  of  pi^O* 
would  that  prevent  it  from  being  the  subject  of  larceny  ? 

TiNUAL,  C.  J.— The  charge  here  is  double ;  a  charge  of  stealing  a  cheque,  aodt 
piece  of  paper.  You  shew  t£at  the  cheque  is  valueless,  but  what  do  you  say  as  to  Ac 
piece  of  paper? 

Rowe. — ^I  can  carry  the  distinction  no  further  than  this— that  though,  ordinaiilf*  t 
piece  of  paper  is  the  subject  of  larceny,  yet  if  it  be  converted  into  a  cheque,  its  chaiMler 
is  altogether  altered ;  and  it  then  is  a  cheque,  or  nothing. 

Aldersok,  B. — ^You  can't  maintain  trover  for  a  chose  in  action ;  but  you  may  for  A 
sheet  of  paper  with  that  on  it  which  is  the  security  for  a  chose  in  action. 

Rowe. — ^At  all  events,  if  its  character  is  not  altogether  changed,  its  value  is  i» 
infinitesimally  small,  that  the  rule  de  minimis  nan  curat  lex  is  applicable  to  it. 

PAtwt,  for  the  Crown,  was  not  called  upon. 

The  jttdgeSf  upon  consideration,  held  the  conviction  right. 

Camnctitm  held  rigti. 
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Jin?B  Session,  1846. 

June  18. 

Thb  Qubxk  v.  Stevens,  (a) 

M^U  (j>tr  Patteson,  J.  sed  dubitantem)  that  on  en  mdietment  for  rape  upon  a  child  under  the  age 
fften  year9t  the  pritoner  may  be  convicted  of  a  common  aseault,  under  the  llth  sect,  of  the  1  Vict. 
f.85. 

rIE  prisoner  was  indicted  for  having  committed  a  rape  upon  a  cliild  mider  tan 
years  of  age,  and  from  the  evidence  it  was  clear  that  no  resistance  was  made  bj 
tbe  prosecutrix  to  the  perpetration  of  the  offence. 

Pmry,  for  the  prisoner,  in  his  address  to  the  jury,  told  them  they  might  convict  of 
aeoBimon  assault. 

Platt,  B. — I  do  not  agree  to  that.     I  think  the  jury  cannot  do  so  in  this  case. 

Pattsson,  J.— I  find  that  some  misapprehension  exists  with  regard  to  a  decision  I 
gpein  the  case  of  R.  v.  Banks  (8  C.  &  P.  574).  There  I  am  reported  to  have  sidd  that 
theie  could  not  be  a  verdict  of  assault  xmder  the  1 7th  sect,  of  9  Geo.  4,  c.  31 .  What  I 
di  wy  is  this,  that  there  could  not  be  a  verdict  for  the  assault,  where  the  child  con- 
ttHed.  Under  such  drcumstances,  the  proper  course  would  be  to  indict  the  priaoner 
fartiie  attempt  to  have  connection  with  the  child ;  but  it  would  be,  indeed,  a  strange 
ttoig,  that  where  a  charge  of  rape,  committed  upon  a  woman  of  forty,  failed  for  want 
of  proof  of  penetration,  a  verdict  for  a  common  assault  could  be  returned,  and  the  same 
ootid  not  be  done  where  the  offence  was  assaulting  a  child  of  tenderyears. 

Pattbsow,  J.,  observed,  at  a  subsequent  period :  I  find  there  is  a  note  in  the  last 
efitbn  of  Russell  on  Crimes,  by  Mr.  Greaves,  which  makes  me  rather  wish  to  qualify 
vhtl  said  just  now.  He  says,  "  It  should  seem  that  if  the  child  did  not  consent,  the* 
primier  could  not  be  convicted  of  the  assault,  upon  an  indictment  for  carnally  knowing 
t  dild  under  ten  years  of  age,  the  words  of  the  1 1th  sect,  of  1  Vict.  c.  85,  being, '  any 
UoBy  whatever,  where  the  crime  charged  shall  include  an  assault  against  the  person,' 
ttl  here  the  crime  charged  does  not  include  an  assault,  because  the  indictment  is 
pioied,  although  it  appear  that  the  child  consented."  (1  Russ.  on  Crimes,  697.) 
Now,  I  do  not  wish  to  treat  that  opinion  with  disrespect,  or  to  say  there  is  noticing  in 
the  point.  On  the  contrary,  I  think  it  might  be  well  wwthy  further  and  serious  consi- 
deniion ;  for  although  the  word  assault  is  in  the  indictment,  it  is  immaterial  and  onne- 
QMary  to  tbe  description  of  the  offence. 

Nme,  wmeua  curia,  mentioned  the  case  ci  R.  v.  Martin  (9  C.  &  P.  213),  where  it  was 
Ud  tiiat  the  prosecutrix  in  rape,  where  there  was  a  count  for  a  common  assault*  At 
Ung  between  the  ages  of  ten  and  twelve,  was  incapable,  by  law,  of  giving  consent  to 
vhft  would  be  a  misdemeanor  by  statute. 

pAtTssoir,  J. — ^But  that,  being  a  charge  of  midemeaaor,  does  not  apply  here.  The 
Uth  sect,  of  the  1  Vict.  c.  85,  is  only  applicable  to  a  charge  of  felony. 

(a)  Reported  by  B.  C.  RoBiNSOiTy  Eaq.,  Banrlster-at-Uw. 


986  CRIMINAL  LAW  GASES. 

WESTERN   CIRCUIT. 

Somerset  Summer  Assizes,  1845. 

Bridgewater,  August  6. 

(Before  Mr.  Justice  £rlb.) 

The  Queen  v.  Daniel  Hake  and  Others,  (a) 

Evidence — Examinationt. 

An  eraminaiiom  qf  a  wiinea  tcae  taken  on  the  28th  in  the  abeenee  qf  the  prieoner,  and  tk 
by  the  magietrate.  On  the  29M  the  prieoner  was  brought  up,  and  the  dqtoeition  taken  at 
on  the  previous  day  was  read  in  his  presence,  and  that  of  the  other  prisoners,  and  an  op^ 
given  him  for  cross-examination.  Subsegueniig  the  witness  died.  Held,  that  her  dq^ 
taken  was  admissible  in  evidence  as  against  the  prisoner  absent  at  the  time  that  it  was  tah 

INDICTMENT  for  burglary. 
Moody,  for  the  prosecution,  proposed  to  put  in  a  deposition  taken 
the  following  circumstances : — On  the  28th  of  April,  two  of  the  prisonei 
examined  before  the  magistrates  on  this  charge;  but  the  prisoner,  Danie 
was  not  present.  Anne  Braddick  made  a  deposition,  which  was  duly 
and  authenticated  on  that  day.  On  the  following  day,  the  prisone: 
brought  up  again,  and  with  them  the  prisoner,  Daniel  Hake,  who  had  not  1 
cu9tody  at  the  previous  examination.  The  deposition  of  Anne  Braddick,  sh 
present,  was  read  over  to  all  the  prisoners ;  but  the  attention  of  Daniel  Hake  v 
particularly  directed  to  its  contents,  nor  was  it  then  or  afterwards  re-signed 
magistrates.  The  witness,  Anne  Braddick,  subsequently  died,  and  it  was  no 
posed  to  put  her  deposition  in  evidence. 

Rowe,  for  the  prisoner,  Daniel  Hake,  objected  that  it  was  inadmissible,  inasD 
the  requisitions  of  the  statute  had  not  been  complied  with  as  regarded  this  p 
It  was  necessary,  first,  that  the  prisoner  shall  be  present ;  second,  that  all  111 
requisites  of  the  statute  shall  be  complied  with,  and  that  he  shall  have  an  oppc 
for  cross-examination.  It  is  provided  by  statute  7  Geo.  4,  c.  64,  s.  2,  h\ 
examinations  before  magistrates  are  now  governed,  "  That  the  two  justices 
peace,  before  they  shall  admit  to  bail,  and  the  justice  or  justices,  before  he  or  th 
commit  to  prison  any  person  arrested  for  felony,  or  on  suspicion  of  felony,  ah 
tiie  examination  of  such  person,  and  the  information  upon  oath  of  those  wb 
know  the  facts  and  circumstances  of  the  case,  and  shall  put  the  same 
much  thereof  as  shall  be  material,  into  writing,  and  the  two  justice 
certify  such  bailment  in  writing,  &c.  &c.,  and  such  justices  and  justice  resp 
shall  subscribe  all  such  examinations,  statements,  &c."  The  presence 
prisoner  during  the  whole  examination  was  held  to  be  necessary  in  Forhei 
(Hdt,  599),  which  was  tiiat  of  a  prisoner  not  present  during  the  exami 
imtil  a  certain  part  of  the  deposition  marked  with  a  cross,  at  which  period 
introduced,  and  heard  the  remaining  part  of  the  examination,  and  when  it  wi 
eluded,  the  whole  was  read  over  to  him :  Chambre,  J.,  said,  it  was  the  intent 
statute  that  the  prisoner  should  be  present  whilst  tlie  witness  actually  delii 
testimony,  so  that  he  may  know  the  precise  words  he  uses,  and  observe,  throi 
the  manner  and  demeanour  with  which  he  gives  his  testimony.  He  therefore 
to  admit  that  part  of  the  depositions  previous  to  the  marki  which  had  not  bee 
by  the  prisoner. 

Erle,  J. — But  in  Smith's  case  (Russ.  &  Ry.  339),  which  was  a  decision 
judges  upon  the  point  reserved,  a  di£ferent  rule  was  acted  upon,  (b) 

{a)  Reported  by  E.  W.  Cox,  Esq.,  Barrister-at-  charge.    The  prisoner  was  not  present  < 

law.  examination  commenced,  but  was  brongli 

J 6)  la  that  ease  prisoner  was  indicted  ft»r  murder,  room  before  the  three  last  lines  were  takf 

I  the  deposition  of  the  deeeased  was  offered  in  The  oath  was  again  administered  to  the  dc 

•fldenee.     It  appeared  that  a  charge  of  assault  prisoner's  presence,  and  the  whole  of  what 

havlBs  been  preferred   agdnat  the  prisoner,  the  written  down  was  read  orer  to  him.    The 

ttfosWan  Qtbm  deceaicd  had  baea  taken  oafJtof  was  then  asked,  in  the  presenoe  of  the 
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Jiowe.^^Thla  case  is  very  distinguishable  from  Smith's  case.    There  the  deposition 

was  incomplete  ;  the  requisites  of  the  statute  had  not  been  complied  with ;  the  deposi- 

^on  had  not  been  signed  by  the  magistrate.     Having  been  partially  taken,  the  prisoner 

was  called  in,  and  the  whole  was  read  to  him,  and  then  it  was  duly  authenticated,  and 

the  document  was  completed  in  his  presence.     Moreover,  there  was  but  one  prisoner, 

and  there  could  be  no  doubt  in  his  mind  that  the  deposition  so  read  related  to  him. 

Bat  in  this  case  the  whole  examination  was  taken,  and  the  document  signed  and  made 

complete  on  the  preceding  day,  in  the  absence  of  the  prisoner ;  and  when  he  was 

present,  and  it  was  read  over,  he  was  not  alone,  but  in  the  company  of  the  other 

prisoners,  and  nothing  was  said  to  direct  his  particular  attention  to  the  contents  as 

affecting  himself.     Because  it  has  been  held  that  the  reading  over  of  depositions  in 

the  presence  of  the  prisoner  and  the  witness  is  equivalent  to  a  taking  of  such 

examination  in  his  presence,  does  it  therefore  foUow  that  the  authentication  of  that 

document,  not  merely  in  his  absence,  but  before  he  was  charged,  should  be  sufficient 

tiao  ?    He  contended  that  the  facts  of  this  case  did  not  fall  within  the  principle  of  the 

decision  in  Smith's  case,  and  submitted  that  the  requisition  of  the  statute  had  not  been 

complied  with ;  that  the  examination  had  not  been  properly  taken  in  the  presence  of 

tiie  prisoner,  inasmuch  as  it  was  perfected  on  the  28th  in  the  absence  of  the  prisoner. 

and  was  not  retaken  and  authenticated  in  his  presence. 

Eelb,  J.— I  think  this  deposition  admissible.  It  clearly  falls  within  the  principle  of 
Smith's  case.  The  reading  of  it  in  the  prisoner's  presence  is  equivalent  to  a  takmg  of 
itiQ  his  presence.  This  was  established  by  the  judges  in  a  case  of  murder,  and.  of 
course,  after  due  deliberation.  The  only  difference  is,  that  the  signature  of  the  magis- 
trate was  affixed  at  the  moment,  and  so  an  additional  security  was  afforded.  The  object 
is,  to  affi^rd  to  the  party  charged  an  opportunity  for  cross-examination.  Such  an 
opportunity  has  been  held  to  be  afforded  by  a  reading  over  of  the  deposition  where 
tbere  is  one  prisoner  only :  that  object  is  not  the  less  secured  because  there  are  many 
priaoners.     I  have  not  a  scintilla  of  doubt  about  its  admissibility. 

Nora.— It  would  appear  that  the  real  point  at  issue  in  this  case  was  not  decided  by  the  learned  judge, 
aar  ^  it  arise  in  either  of  the  cases  cited.  Smith's  case  decided  this  only,  that  the  reading  in  the 
■boner's  presence  of  depositions  taken  in  his  absence  is  equiralent  to  a  taking  of  such  examination  in 
UiMtsenoe,  provided  he  have  an  opportunity  for  cross-examination.  But  the  point  here  was,  whether 
wMiintigation  by  the  magistrate  in  the  prisoner's  absence,  and  before  the  reading  of  the  document  to  the 
iriwaer,  was  equivalent  to  an  authentication  in  his  presence,  or  after  it  had  been  read  to  him.  It  if 
eoitfdently  submitted  that  such  a  prerious  authentication  is  insufficient,  and  for  this  reason ;  the  object  of 
tbaafistrate's  signature  is  to  attest  to  the  Court  that  all  has  been  duly  performed— that  is,  that  the 
taniaation  was  taken  in  the  prisoner's  presence,  and  with  an  opportunity  given  to  him  for  cross - 
CBBination.  Here  the  signature  subscribed  before  the  document  was  read  attested  only  to  the  fact  that 
nek  was  tbe  deposition  of  the  witness ;  but  of  the  fact  that  the  deposition  was  read  in  the  presence  of  this 
iHtfealar  prisoner,  there  is  no  authentication  by  the  magistrate's  signature,  and  therefore  the  document 
■  aot  GomfMeted  so  as  to  be  admissible  against  him. — Editor. 


iksOicrwhat  had  been  written  was  true,  and  he  secondly,   that  the    deposition  was  inadmissible, 

9iA  a  was  perfectly  correct.    The  magistrates  then,  because  the  examination  ought  to  be  confined  to  the 

is  the  presence    of   the   prisoner,   proceeded  to  oifonce  with  which  the  prisoner  is  charged  at  the 

•ttiine^he  deceased  further,  and  the  three  last  time,  which  vras  an  assault,  and  could  not  apply  to 

lacs  wen  added  to  the  deposition.    The  prisoner  the    present  charge  of  murder.    The  deposition, 

VIS  asked  whether  he  chose  to  put  any  questions  to  however,  was  admitted,  and  by  a  majority  of  the 

ttsAseeased,  but  did  not  do  so.    It  was  objected,  judges  held  rightly  adoiitted.    {Smith's  case,  R.  & 

int,  that  the  prisoner  had  not  been  present ;  and  R.  339.) 


W8  GUXIKAL  LAW  CAflBa 

CENTRAL  CRIMINAL  COURT. 

September  Session^  1845. 

September  15. 

Thb  Qussir  t7.  Dbuky  and  BKir80N.(a) 

Larceny. 

Where  two  prieenere  are  indicted  together,  and  one  qf  them  pleade  gmUy,  any  etaiememi  ka  mm 
kaoe  made  oh  hie  appreheneion  ie  not  admieeible  in  evidence  for  any  purpoee  whateoer. 

Query,  whether  a  prisoner  who  hoe  pleaded  guilty  can  be  ej^amined  ae  a  witness  against  amothm 
prisoner  indicted  with  him  ? 

THE  prisoners  were  indicted  for  larceny,  and  Drory  pleaded  guilty.  When  ajqpet. 
bended,  he  at  once  admitted  Uiat  he  had  stolen  the  money  the  sttbject-maltnr  tA 
the  charge,  but  said  nothing  that  could  in  any  way  implicate  the  other  priaoner.  Sz- 
eepting  this  statement,  there  was  nothing  to  prove  that  a  larceny  had  been  committal. 
No  money  was  missed,  and  that  found,  being  unmarked,  could  not  be  identified. 

Bodkin  and  Huddlesitme,  for  the  prosecution,  now  proposed  to  put  in  eTidenoe^tiui 
statement  of  Drury's ;  not  for  the  purpose  of  connecting  Benson  with  the  theft  tiMlf, 
but  merely  to  shew  that  a  theft  had  been  committed.  It  waa  true  that  a  confeaaioitrf 
one  prisoner  was  not  evidence  against  another,  to  implicate  him  in  the  crime  chamit 
hut  it  would  be  good  evidence  <^  an  independent  fact.  Drury's  statement  contained  »> 
alluaioa  whatever  to  Bensoo;  it  merely  went  to  shew  that  a  larceny  had  been  €09- 
nitted,  and  that  it  was  offered  here  to  prore.  If  the  law  r^eeted  it,  how  often  vorii 
it  hf^ppen  that  by  a  juggle  between  two  prisoners,  the  one  against  whom  the  kftb 
were  dear  would  plead  guilty,  and  thus  shut  out  an  important  portion  of  mdrnut 
against  his  comrade. 

B,  C.  RMuon,  for  the  prisoner  Benson,  contended  that  the  evidence  was  deairitf 
inadmiHsible.  The  rule  was  not  limited,  as  had  been  stated,  but  was  geneial  nnd  «• 
pvees,  d»t  no  statement  of  one  prisoner  should  prejudice  another.  Whether  the«flcst 
of  receiving  it  would  be  immediate  or  remote,  was  qiute  immaterial.  It  was  obvious^ 
•feed  here  aa  against  Benson,  and  was,  therefore,  by  the  terms  of  the  rule,  eychidei. 
As  to  the  chance  of  arrangement  and  collusion  alluded  to,  two  prisoners  might  much 
more  readily,  and  quite  Intimately,  effect  their  object,  by  severing  in  their  chaUcngei* 
and  thue  insuring  separate  trials. 

TheCoaixoH  Sbbjbakt  was  at  first  disposed  to  think  the  evidence  receivable;  but  on 
consulting  the  Recorder  and  Mr.  Commissioner  Bullock,  they  were  clearly  of  opi- 
nion that  Drury's  statement  was  not  receivable  for  any  purpose,  and  it  was  accordingly 
rejected. 

Drary  was  then  put  into  the  witness-box.  He  was  objected  to,  his  name  being  on 
tbt  record,  and  therefore  specially  exempted,  as  it  was  urged,  from  the  enabling  opers- 
tion  of  Loid  Denman's  Act ;  but  in  accordance  with  the  course  pursued  by  the  Recorder 
at  an  earlier  period  of  the  session,  in  a  case  where  the  same  point  arose,  and  whidi  is 
reserved  for  the  consideration  of  the  judges,  he  was  allowed  to  be  examined,  subject  to 
the  future  opinion  of  their  lordships.     The  prisoner  was,  however,  acquitted. 

(a)   Reported  by  B.  C.  Robinson,  Esq..  Barrister>at-law. 


CENTRAL  CRIMINAL  COURT. 

Sbptembbb  Sbbsiok,  1845. 
September  15. 

ThB   QuBBN  v.   CABLILB.(a) 

Indiehnent/or  telling  obscene  prinie, 

l%t9§leqfan  obeeene  prmi  to  a  person  m  private,  ke  having  m  ihefiret  ineiance  requeeied  tIM  emok 
prvUe  ekould  be  ekewn  him,  hie  object  being  to  proeecute  the  Hller,  ie  a  ewgleient  pubUeatUm  to 
'  \the  charge^ 


CENTRAL  Criminal  Court,  1  The  jurors  of  our  Lady  the  Queen,  upon  their  oath 
tovit.  J  present,   that    Alfred  Caiiik,  late  of   the  parish  of 

St  Clement  Danes,  in  the  county  of  Middlesex,  within  the  jurisdiction  of  the  said 
Court,  printseller,  being  a  person  of  a  most  wicked,  lewd,  depraved,  and  abandoned 
mind  and  disposition,  and  wholly  lost  to  all  sense  of  decency,  chastity,  morality,  and 
and  most  unlawfully  and  wickedly  devising,  contriving,  and  intending,  as  much 
him  lay,  to  vitiate  and  corrupt  the  morals  of  the  people  of  this  kingdom,  and  to 
I  and  to  encourage  them  to  indecent  practices,  and  to  debauch,  poison,  and  infect 
Ife  Bonds  of  the  youth  of  this  kingdom,  and  to  bring  them  into  a  state  of  wickedness, 
kvdiets,  and  debauchery,  heretofore,  to  wit,  on  the  fifth  day  of  July,  in  the  ninth 
your  of  Hie  reign  of  our  Sovereign  Lady  the  Queen,  by  the  grace  of  Gkid  of  the  United 
]Qigdom  of  Great  Britain  and  Ireland,  Queen,  Defender  of  the  Faith,  with  force  and 
urns,  at  the  parish  aforesaid,  in  the  county  aforesaid,  and  within  the  jurisdiction  of  the 
mi  Ckmrt,  unlawfully  and  trickedly  did  sell,  utter,  and  publish,  and  cause  and  procure 
te^  aoM,  uttered,  and  published,  divers,  to  wit,  two  obscene,  bawdy,  and  indecent 
pietmcs,  representing  the  persons  of  men  and  women,  partly  naked,  in  obscene  and 
JBJuitat  postures,  attitudes,  and  situations,  in  contempt  of  our  said  Lady  the  Queen 
lad  her  laws,  to  the  evil  example  of  all  other  persons,  and  against  the  peace  of  our  said 
Lady  the  Queen,  her  crown  and  dignity. 

fkoond  ComU. — And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further  present, 
tbt  the  said  Alfred  Carlile,  being  such  person  as  afinresaid,  afterwards,  to  wit,  on  the 
mnth  day  of  July,  in  the  year  aforesaid,  with  force  and  arms,  at  the  parish  aforesaid,  in 
the  county  aforesaid,  and  within  the  jurisdiction  of  the  said  Court,  unlawfully  and 
vickedly  did  sell,  utter,  and  publish,  and  cause  and  procure  to  be  sold,  uttered,  and 
poUished,  a  certain  obscene,  bawdy,  and  indecent  picture,  representing  the  persons  of 
I  min  and  woman,  partly  naked,  in  obscene  and  indecent  postures,  attitudes,  and 
atoations,  in  contempt  of  our  said  Lady  the  Queen  and  her  laws,  to  the  evil  example 
of  ill  other  pdlrsons,  and  against  the  peace  of  our  said  Lady  the  Queen,  her  crown  and 
dignity. 

The  prisoner  was  indicted  as  above,  and  the  only  witness  to  prove  the  publication 
vas  a  person  employed  by  the  Society  for  the  Suppression  of  Vice,  who  stated  as 
^ows  : — "  I  went  to  the  shop  two  or  three  times  before  the  day  when  the  sale  took 
place,  and  bought  several  innocent  publications.  On  the  day  in  question,  the  prisoner 
diewed  me  a  French  print  in  the  window,  which  I  had  asked  to  see.  I  asked  him  if  he 
W  any  thing  more  curious,  and  he  at  length  invited  me  to  go  into  the  back  shop. 
He  then  shewed  me  several  indecent  prints.  I  asked  him  the  price,  and  selected  two 
which  I  produce.     These  form  the  subject  of  the  present  indictment." 

Balkmtine,  for  the  prisoner,  contended  that  on  this  evidence  the  defendant  had  not 
been  guilty  of  an  indictable  offence.   The  indictment  charged  that  he  did  sell,  utter,  and 

(a)  Reported  by  B.  C.  Robinson,  Esq.,  Barrister-at-law. 
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publish  an  indecent  print,  and  the  question  was,  whether  a  sale  under  these  circm 
stances,  when  the  purchaser  had  no  other  object  than  the  prosecution  of  the  offendi 
could  be  an  offence  for  which  an  indictment  would  lie. 

The  Recorder. — ^Does  not  this  resolve  itself  into  the  question,  whether  or  not  the 
has  been  a  sufficient  publication  ? 

Ballantine, — ^Not  entirely.  Suppose  for  a  moment  that  there  is  a  sufficient  pn 
lication,  technically  speaking.  Still  I  contend  that  this  is  not  an  offence  again 
public  morals — which  is  the  very  gist  of  the  charge.  The  prints^  looking  at  the  d 
cumstances  under  which  they  were  sold,  could  never  reach  the  public.  But,  accordii 
to  all  the  authorities,  the  evidence  of  publication  itself  is  insufficient.  This  is  all  da 
in  a  private  room,  and  the  prints  are  not  exhibited  wilfully,  and  in  the  first  instance,  I 
the  defendant,  but  only  on  the  urgent  importunity  of  the  person  who  buys  thei 
How  can  it  be  sud  that  this  will  in  any  way  injure  public  morals  ?  In  the  case 
Smith  V.  Wood  (3  Camp.  323)  it  was  held  by  Lord  EUenborough  that  a  person  wh 
having  a  copy  of  a  libellous  caricature,  shews  it  to  another  on  being  requested  so  tod 
is  not  thereby  liable  to  an  action  for  maliciously  publishing  it.  That  was  an  analogoi 
case  to  the  present. 

The  Recorder. — ^That  was  for  a  private  libel. 

Ballantine, — But  I  apprehend  the  same  rules  will  hold,  nay,  that  even  more  stringa 
proof  must  be  required  to  convict  a  man  on  a  criminal  charge. 

The  Recorder. — ^But  the  indictment  charges  that  there  was  a  selling.  .  Can  it  li 
questioned  that  a  sale  took  place? 

Ballantine, — The  selling  is  merely  evidence  of  a  publication,  the  very  essence  of  A 
charge  being  the  publication  of  an  obscene  libel,  tending  to  corrupt  the  public  morals. 

Clarkson,  for  the  prosecution,  contended  that  there  was  abundant  proof  of  pubiici 
tion  to  satisfy  the  law.  Unless  it  were  to  be  so  held,  there  would  be  no  means  o 
reaching  persons  who  trafficked  in  these  things  in  a  private  way,  and  who  therelr 
infficted  incalculable  mischief  upon  society.  The  same  evidence  had  been  given  ii 
numberless  cases,  both  here  and  in  the  Queen's  Bench,  and  no  objection  wa 
made  to  it. 

The  Recorder. — ^The  whole  question  seems  to  resolve  itself  into  this,  whether  tiu 
private  sale  of  an  indecent  print,  the  sale  being  at  the  requisition  of  the  person  whc 
buys,  and  he  having  in  the  first  instance  asked  to  be  shewn  such  things,  is  such  si 
uttering  as  constitutes  a  public  offence,  and  I  will  reserve  the  point  should  it  becooM 
necessary. 

The  defendant  was  convicted  ;  and  on  the  29th  of  October 

The  Recorder  stated  that  he  had  consulted  some  of  the  learned  judges  upon  tk 
point,  and  they  were  of  opinion  that  the  conviction  was  right. 
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October  Session^  1845. 

October  29. 
Thb  Queen  v.  Hall. (a) 

Tktpou999iim  of  property  belonging  to  another  U  not  sufficient  to  auaiain  a  charge  of  larceny,  mth" 
out  tome  independent  evidence  from  which  it  may  be  inferred  that  the  property  woe  stolen. 

THE  prisoner  was  indicted  for  stealing  a  shirt.  Evidence  was  adduced  to  shew  that 
he  had  had  access  to  the  premises  of  the  prosecutor  about  twelve  months  since, 
ind  the  shirt  was  sworn  to  have  been  safe  in  the  prosecutor's  possession  somewhat 
about  the  same  period  of  time.  It  was  missed  in  March  last,  and  was  found  upon  the 
pniODerwhenhe  was  apprehended. 

Jkane,  for  the  prosecution,  submitted  that  there  was  sufficient  evidence  to  go  to  the 
jury  to  prove  the  prisoner  was  the  thief. 

Pollock,  C.B.— It  will  be  pushing  the  doctrine  of  possession  rather  too  far  to  hold  this 
rafficient.  There  is  a  certain  period,  after  which  I  should  think  it  very  unfair  to  assume 
dieft  from  mere  possession,  even  where  the  property  is  proved  aliunde  to  have  been 
itoleQ.  Still  less  can  I  infer  felony  where,  from  any  thing  that  appears,  the  article  may 
nefer  have  been  stolen  at  all. 

CoLSBiDGB,  J.,  assented,  and  the  jury  were  directed  to  acquit. 


WESTERN  CIRCUIT. 

Cornwall  Summer  Assizes,  1845. 

(Before  Mr.  Justice  Erlb.) 

Bodmiriy  Tuesday,  July  29. 

The  Queen  v.  Pomerot.(6) 

Evidence — Prisoner*  t  iiaiemeni. 

^  itetmemi  made  by  a  prisoner ,  which  he  reused  to  sign,  but  which  received  the  magistrate's  signa- 
tsrt,  09  proved  by  a  party  present,  may  be  given  in  evidence  without  calling  the  magistrate's 
flirk;  and  this,  although  such  statement  was  so  made  by  the  prisoner  in  rrference  to  another 
tierge  than  that  for  the  support  qf  which  the  statement  is  so  sought  to  be  given  in  evidence, 

TIE  prisoner  was  indicted  for  receiving  goods,  knowing  them  to  be  stolen.  There 
was  a  second  indictment  against  him,  for  breaking  and  entering  a  church,  and 
staling  certain  articles  therefrom. 

Wboi  examined  before  the  magistrate  upon  this  second  charge,  he  had  made  a  con- 
^Cttion  as  to  the  first  charge.  This  was  taken  down  by  the  magistrate's  clerk  in  the 
^^snal  manner,  was  read  over  to  the  prisoner,  and  then  received  the  magistrate's  signa- 
^^ue,  but  the  prisoner  refused  to  sign  it.  The  magistrate's  clerk  was  not  in  court  to 
Ptove  these  facts,  which  were  sworn  to  by  the  constable  who  had  been  present  at  the 
rumination.     The  confession  was  proposed  to  be  given  in  evidence. 

Edwards,  for  the  prisoner,  objected,  contending  that  the  stat.  7  Geo.  4,  c.  64, 
^liich  made  these  confessions  evidence,  on  the  authority  of  the  magistrate's  signature, 
^J  applied  when  the  confession  was  made  upon  an  examination  having  reference  to 
^  chiuqge  for  the  support  of  which  the  confession  was  sought  to  be  given  in  evidence. 
Hecitcd  R.  v.  Vaughan  (5  St.  Tr.  25),  and  other  cases  collected  in  Arch.  Prac,  p.  122, 
9th  edit. 

SiLi,  J.,  oyermled  the  objection,  holding  that  it  mattered  not  for  what  purpose  the 

(a)  Reported  by  B.  C.  Robinson,  Esq.,  Barrister* at-law, 
{b)  Reported  by  £.  W.  Cox,  Esq.,  Barrister-at-law. 
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confession  was  made ;  if  it  were  made  before  a  magistrate,  taken  down  in  the  regnh 
manner,  and  received  the  magistrate's  signature,  it  therebf  became  valid  evidence,  an 
could  be  used  against  the  prisoner,  upon  the  trial  of  any  other  charge  than  that  npoi 
the  examination  in  reference  to  which  snch  confession  had  been  made, 

Hughes,  for  the  prosecution. 

E^oards,  for  the  prisoner. 


WESTERN  CIRCUIT. 

Deyon  Summer  Assizes,  1845. 

JSxeter,  July  23. 

(Before  Mr.  Baron  Platt.) 

The  Qubbn  v.  Kino  and  BRADDoy.(a) 

Witness — Lord  Denman's  AeL 

A  fffisotur  Joinify  indieied  with  OHOiher,  and  pleading  gmUiy,  wuty  be  coiled  as  a  minesi  JktBi 

prosecution. 

PRISONERS  were  indicted  for  sheep-stealing.    Prisoner  King  pleaded  gnihy,  ttd 
was  removed  from  ^e  bar  without  judgment  being  pass^,  to  wait  the  ] 
of  the  trial  of  his  accomplice. 

Tyrre/  and  Greenwood,  for  the  prosecution,  proposed  to  call  the  prisoner  King,  ^ 
had  pleaded  guilty,  as  a  witness  for  the  Crown.  Until  sentence  passed,  the 
was  not  infamous.  This  was  expressly  decided  in  the  case  of  Reg.  v.  George  md  Ftfi 
(1  C.  &  M.  Ill),  in  which  A.  and  B.  were  jointly  charged,  in  the  same  indictment,  with 
breaking  into  tiie  house  of  J.  H.,  and  stealing  his  goods.  A.  pleaded  guilty,  ai^  tte 
plea  was  recorded,  but  no  sentence  was  passed.  B.  wished  to  call  A.  as  witness  for 
him,  and  it  was  held  that  he  might  do  so ;  and  even,  if  he  should  be  deemed  in&mon^ 
that  objection  is  removed  by  Lord  Denman's  Act. 

Slade,  for  the  prisoner  Braddon,  contended  that  King  was  a  party  on  the  record, 
and  as  such  was  an  incompetent  witness.  Stat.  6  &  7  Vict.  c.  85,  s.  1  (Lord  Denmm'i 
Act),  removed  incapacity  from  crime  or  interest  "  on  the  trial  of  any  issue  joined,  or  of 
any  matter  or  question,  or  on  any  inquiry  arising  in  any  suit,  action,  or  proceeding,  civil 
or  criminal,  in  any  court,  or  before  any  judge,  jury,  sheriff,  coroner,  magistrate,  offieer, 
or  person,  being  by  law,  or  by  consent  of  parties,  authorized  to  hear,  receive,  ind 
examine  evidence ;  but  that  every  person  so  offered  may  and  shall  be  admitted  to  dfe 
evidence  on  oath  or  solemn  affirmation,  in  those  cases  wherein  affirmation  is  by  m 
receivable,  notwithstanding  that  such  person  may  or  shall  have  an  interest  in  tke 
matter  in  question,  or  in  the  event  of  the  trial  of  any  issue,  matter,  quefltioB,  or 
inquiry,  or  of  the  suit,  action,  or  proceeding  in  which  he  is  offered  as  a  witness,  WKf 
have  been  previously  convicted  of  any  crime  or  offence ;  provided  that  this  Ad  dm 
not  fender  competent  any  party  to  any  suit,  action,  or  proceeding  individually  nawsed  41 
the  record**  &c.  The  witness,  being  expressly  named  on  ^e  record,  was,  previoiiilp 
to  the  statute,  incompetent  from  interest ;  and  although  the  incapacity  from  in&my  is 
removed  by  the  statute,  the  incapacity  from  interest,  as  being  individually  named  upOB 
the  record,  still  remains  expressly  excepted  by  the  statute. 

Greenwood,  in  reply. — ^The  witness  is  not  incompetent  on  the  ground  of  interest  n 
being  a  party  on  the  record,  because  an  indictment  against  more  prisoners  thaoi  one 
for  a  joint  offence  is  several  as  well  as  joint,  and  one  prisoner  may  be  convicted  iqpoi 
it,  although  the  others  be  acquitted. 

His  Lordship  (having  consulted  Erie,  J.) — This  is  a  point  of  very  great  impoft* 
ance,  and  I  have  consulted  by  brother  Erie  upon  it.  He  agrees  wkh  me  tint  te 
witness  is  competent.  This  opinion  is  not  oars  only,  but  it  is  the  result  of  a  diseai- 
sion  of  the  point  with  the  other  judges,  and  it  is  their  nnanimoos  opinioa  ^at  €■ 
prisoner  may  be  called  as  a  witness  either  for  or  against  another  charged  in  the  t 
indictment  witib  a  joint  offence,  and  this  upon  the  common  kw,  and  in 
with  the  case  cited,  and  independently  of  the  recent  statnte* 

(a)  Reported  by  E»  W»  CoZf  Bfq[.f  Bafriiter«at4iif* 


NORFOLK  CIRCUIT. 

Cambridgeshire  Summer  Assizes^  1845. 

Cambridge,  March  10. 

(Before  Mr.  Justice  Pattbson.) 

The  Queen  v.  Connob  and  Another,  (a) 

Depontiom — Additional  evidence — Committal, 

Where  additional  evidence  has  been  obtained  on  the  part  of  the  prosecution,  after  the  return  qf  the 
depotitions  and  committal  qf  the  prisoner,  he  is  not  entitled  either  to  copies  of  such  evidence  or  a 
htt  of  the  witnesses.    He  may,  however,  look  at  the  bill  in  court, 

A  True  bill  having  been  returned  against  the  prisoners  for  arson, 
Gurdon  applied  on.  their  behalf  to  the  Court  for  an  order  under  the  following 
dreomstances :— Since  the  committal  of  the  prisoners,  and  the  return  of  the  depositions, 
«pn  of  which  they  had  been  supplied  with  in  the  usual  manner,  it  was  understood 
Alt  a  great  body  of  additional  evidence  had  been  obtained  against  them,  on  which,  no 
^oubt,  the  bill  had  been  found  by  the  grand  jury.  Of  the  value  of  this  evidence  the 
pnooers  were  wholly  ignorant,  and  as  it  was  out  of  their  power  to  take  copies  of  t^ 
sttfements  in  question  under  the  Act,  as  there  had  not  been  any  depositions  returned, 
lite  present  application  was  adopted,  its  object  being  to  get  at  the  additional  evidence 
lif  means  of  an  order  of  the  Court,  which,  imder  the  peculiar  circumstances  of  the  case, 
it  WIS  submitted  there  could  not  be  any  hesitation  to  grant.  It  was  manifest  that  great 
kgottice  might  be  inflicted  on  prisoners  if  this  course  were  to  be  pursued  as  a  general 
ide.  The  recent  Act  had  provided  that  they  might  have  access  to  the  evidence 
i&tended  to  be  brought  forward  against  them  on  certain  terms ;  but  its  provisions  might 
k  altogether  evaded  by  the  prosecutor,  who  might  keep  back  the  most  important  wit- 
MKei  when  before  the  magistrate,  and  obtain  a  committal  on  wholly  insufficient  testi- 
Aony,  if  he  were  not  to  be  compelled  by  the  Court  to  furnish  them  with  copies  of  all 
Ae  evidence  on  which  the  bill  was  found. 

frendergast,  on  the  part  of  the  prosecution,  opposed  the  application,  on  the 
groond  tluit  the  Court  had  no  power  at  all  over  tiie  matter.  The  case  was  an 
<i£iiary  one,  in  which  fresh  evidence  had*been  obtaiued  after  the  charge  had  been  insti- 
teted  before  the  magistrates,  and  there  was  no  jurisdiction  to  make  any  such  order  as 
te  now  prayed  for  by  his  learned  friend. 

Pattbson,  J. — It  certainly  appears  to  me  that  I  have  no  power  to  interfere.  It  is 
Munly  very  desirable  that  the  whole  evidence  should  be  supplied  to  the  prisoners,  but 
I  do  not  understand  that  any  complaint  is  made  here  of  any  undue  withholding  of  evi- 
faoe  before  the  magistrates.  It  is  then  the  ordinary  case  of  fresh  evidence  being 
iUnoed  before  the  grand  jury,  returns  of  which  cannot  of  course  be  made  by  the 
■igbtrates.  I  have  no  authority  to  interfere  in  such  a  case,  for  the  Act  does  not 
a&power  a  judge  to  order  the  prosecutor  to  furnish  the  prisoner  with  all  the  evidence. 
Ilie  Act,  indeed,  says  nothing  about  prosecutors ;  it  only  provides  that  the  prisoner  may 
hve  copies  of  the  depositions  from  the  clerk  of  the  peace. 

Gurdon  then  applied  to  his  lordship  to  order  the  prosecutor  to  ftumish  his  client  with 
•  Bit  of  the  witnesses  in  question,  which  would  answer  his  purpose. 

Prendergast  objected  to  this  likewise,  ^he  witnesses  might  be  tampered  w;ith  before 
Aecise  was  called  on. 

Gmritm  then  requested  permission  to  look  at  the  back  of  the  bill  himself. 

Frmdergatt, — No ;  you  can  look  at  the  face  of  the  bill,  but  the  list  of  witnesses  on 
At  \mA  18  no  part  of  tiie  bill,  and  you  cannot  look  at  that. 

Pattbsok,  J. — llie  counsel  for  the  prisoner  may  look  at  the  bill,  bat  if  it  be  objected 
fttt  he  cannot  look  at  the  list  of  witnesses  indorsed  thereon,  I  am  bound  to  say  tiiftt  I 
(a)  Reported  by  J.  B.  Dasbnt,  Esq.,  Barriater-at-law. 

TOL.  I.  L 
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have  no  power  to  enforce  compliance  with  that  request.  At  the  same  time,  I  thin! 
there  ought  not  to  he  any  opposition  offered  to  that  application. 

Prendergast. — If  your  lonlship  thinks  that  ought  to  he  done,  I  will  consent  to  it. 

The  hill  was  then  given  to  the  learned  counsel,  who  took  a  list  of  the  witnesses 
names. 


WESTERN  CIRCUIT. 

Somerset  Summer  Assizes^  1845. 

Bridgewatery  August  8. 

(Before  Mr.  Justice  Erlb.) 

The  Queen  v,  James  WjLLiAMS.(a) 
Etidenee. 
An  unstamped  banker's  promissory  note  may  be  given  in  evidence,  without  any  proof  by  the  pari, 
tendering  it  that  the  bankers  by  whom  such  note  was  issued  have  complied  with  those  ruUs  whit 
must  he  observed  to  enable  bankers  to  issue  their  notes  unstamped. 

THE  prisoner  was  indicted  for  receiving  two  promissory  notes  of  the  respective  vain 
of  5/.     The  notes  were  described  generally  in  the  indictment,  without  any  men 
tion  of  the  party  by  whom  they  were  drawn,  or  by  what  bank  they  were  issued. 

Evidence  was  given  by  the  prosecutor  that  he  had  been  robbed  on  the  highway  o 
certain  moneys,  and  among  these  of  two  5/.  notes  of  Stuckey's  Bank,  by  two  persona 
one  of  whom  was  the  son  of  the  prisoner^  and  who,  with  his  accomplice,  had  been  tria 
the  day  before,  and  convicted  of  the  robbery.  It  was  then  proved  that  the  prisoner,  a 
the  day  after  the  robbery,  had  changed  two  5/.  notes  under  suspicious  circumstances 
and  the  prosecutor  said  that  these  two  notes  were  the  two  notes  of  which  he  had  beei 
robbed.     On  the  counsel  for  the  prosecution  tendering  them  in  evidence, 

Edwards,  on  behalf  of  the  prisoner,  objected  to  their  reception,  upon  the  ground  tha 
they  were  not  stamped.  He  argued  that,  by  the  55  Greo.  3,  c.  184,  schedule,  part  l,i 
promissory  note  for  5/.  requires  a  one  shilling  and  threepenny  stamp.  It  is  true,  by : 
subsequent  statute,  the  legislature  has  empowered  bankers,  under  certain  conditions,  t 
compound  for  their  stamps,  which  having  done,  they  are  then  authorized  to  issue  thd 
notes  unstamped.  It  is  possible  the  Messrs.  Stuckey  have  done  this ;  but  if  theyhaye 
it  lies  on  the  party  who  tenders  the  notes  in  evidence  to  shew  their  compliance  wit! 
the  provisions  of  the  latter  statute,  so  as  to  make  these  instruments  legal  evidence. 

Erle,  J. — I  shall  receive  these  notes  in  evidence.  I  think  I  am  bound  to  presmn 
that  the  Messrs.  Stuckey  have  complied  with  the  provisions  of  the  latter  statute,  an 
have  not  incurred  a  penalty  of  50/.  by  issuing  those  notes.  Besides,  as  this  is  a  stam 
objection,  the  party  who  makes  it  is  bound  to  prove  all  the  facts  necessary  to  constitut 
the  objection  a  good  one.  It  is  the  same  as  where  a  cheque  is  tendered  in  evideno 
which  is  always  presumed  to  be  drawn  within  the  distance  limited  by  the  statute, 
it  was  not,  the  onus  of  proving  that  fact  lies  on  the  party  making  the  objection,  andn( 
on  the  party  who  tenders  the  cheque,  (ft) 

The  notes  were  thereupon  read,  and  the  prisoner  was  convicted. 

Stofic  and  Fitzherhert,  for  the  prosecution. 

Edwards,  for  the  prisoner. 


(a)  Reported  by  £.  W.  Cox,  Etq.,  Barrister-     Mr.  Justice  Coleridge,  on  this drcoit,  who  i.. 
at-iaw.  to  consider  it  a  valid  one.    Bat  the  prisoner  ia  tl 

'b)  Sed  quare.    In  the  case  put  by  the  learned     case  had  received  other  moneys  or  goods,  « 


jndge,  the  affirmative  is  upon  the  party  objecting,  respect  to  which  the  objection  did  not  apply.   1 

which,  by  the  ordinary  rules  of  evidence,   he  is  case  was  therefore  allowed  to  proceed  in  iMped 

bound  to  establish.    In  this  case,  on  the  contrary,  those  unobjectionable  things,  so  that  no  fan 

he  would  have  to  prove  a  negative.    We  are  in-  judgment  was  given  by  the  learned  judge  u 

ibmad  that  the  same  objection  was  taken  before  this  objection. 
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WESTERN  CIRCUIT. 

S0MBR8ET  SuMMBR  Assizes,  1845* 

BridgewateTy  August  8. 

(Before  Mr.  Justice  Eble.) 

The  Queen  v.  Tucker,  (a) 

Indictment — Embezzlement, 

Qtutre,  whether  proof  qf  a  servant* e  abeeonding  be  sufficient  to  sustain  an  indictment  for 

embezzlement  ? 

IT  appeared,  from  the  evidence,  that  the  prisoner,  a  farm-labourer,  was  sent  by  his 
master  to  deliver  two  sacks  of  potatoes,  and  to  receive  10s.  6d.  the  price  of  them, 
and  that,  having  delivered  the  potatoes  and  received  the  money,  he  never  returned  to  Ms 
master,  or  accounted  to  him  for  the  money  so  received.  Six  months  afterwards,  having 
k  the  interim  kept  out  of  the  way,  he  was  apprehended  on  this  charge,  and  he  then 
stated  to  the  constable  that  he  had  received  the  money  and  spent  it. 

Brlb,  J.  doubted  whether  this  was  sufficient  evidence  to  sustain  the  indictment  for 
embezzlement,  inasmuch  as  it  did  not  appear  that  the  prisoner  had  ever  denied  the 
rteeipt  of  the  money,  or  made  welj  false  statement  respecting  it. 

H,  Leigh,  for  the  prosecution,  cited  R,  v.  Williams  (2  Russ.  184),  in  which, 
under  siinilar  circumstances,  Coleridge,  J.,  held  that  the  fact  of  the  prisoner's 
absconding  was  evidence  of  an  intention  to  appropriate  the  money. 

'Phimn  {amicus  curia)  mentioned  a  case  (R,  v.  Norman),  in  which  Coleridge,  J., 
bad  subsequently  acted  upon  his  decision  ia  R,y,  Williams. 

EiLXy  J.,  still  thought  the  offence,  as  proved,  did  not  clearly  amount  to  a  felony  ;  but, 
on  the  authority  of  the  cases  cited,  he  left  the  case  to  the  jury,  who  returned  a  ver- 
dict of  Not  guilty. 

H.  Leigh,  for  the  prosecution. 

The  prisoner  was  undefended. 


WESTERN   CIRCUIT. 

Wilts  Summer  Assizes,  1845. 

Devizes,  August  11. 

(Before  Mr.  Justice  Eble.) 

The  Queen  v.  Dredge,  (a) 

Evidence — Larceny, 
4  a  ekarge  qf  larceny,  if  the  prosecutor  cannot  swear  to  the  loss  qf  the  article  said  to  be  stolen,  the 

prisoner  must  be  acquitted, 

rl  prisoner,  a  little  boy,  was  indicted  for  stealing  a  doll  and  other  toys. 
It  was  proved,  on  the  part  of  the  prosecutor,  that  he  kept  a  large  toy-shop  at 
iWbridge.  On  the  day  named  in  the  indictment,  the  prisoner  came  into  the  shop 
dreiaed  in  a  smock-frock,  and  after  remaining  there  some  time,  from  some  suspicion 
that  was  excited,  he  was  searched,  and  \mder  his  smock-frock  were  found  concealed  a 
^  as  toy-houses,  and  other  such  things.    The  prosecutor  swore  that  be  believed  the 

(a)  Rq»orted  by  E.  W.  Cox,  Esq.,  BarrUter-at-Uw. 
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toy-houses  to  be  his  property,  because  they  exactly  resembled  other  toys  of  the  same 
sort  which  he  had  in  his  shop ;  and  he  gave  the  same  evidence  with  regard  to  all  the 
other  articles  except  the  doll.  With  respect  to  that,  his  evidence  went  still  further,  as 
he  swore  the  doll  had  been  his«  as  he  found  upon  it  his  private  mark.  But  he  could 
not  say  that  he  had  not  sold  it,  and  he  had  not  missed,  and  could  not  miss,  from  the 
nature  of  his  stock,  any  of  the  articles  which  the  prisoner  was  charged  with  stealing. 

Erle,  J. — It  seems  to  me  that  you  have  failed  to  establish  in  this  case  the  corpus 
delicti.  It  is  true  the  prosecutor  swears  that  the  doll  was  once  his,  but  he  cannot  state 
that  it  was  taken  from  him :  and,  for  aught  that  appears  to  the  contrary,  the  prisoner 
may  have  come  by  it  in  an  honest  manner. 

Swaine,  for  the  prosecution,  contended  that  it  must  be  presumed  the  prisoner  had 
taken  the  articles.  From  the  mode  in  which  the  prosecutor  kept  his  stock,  it  was 
impossible  for  him  to  miss  them ;  but,  looking  at  the  circumstances  of  the  prisoner, 
and  the  place  where  these  articles  were  found  upon  him,  it  becomes  a  natural  pre- 
sumption that  he  had  taken  them. 

Erle,  J. — ^I  can  make  no  other  presumption  in  this  case  than  I  should  be  justified  in 
doing  if  the  most  respectable  person  were  charged  with  the  oflfence.  I  think  you  have 
failed  to  make  out  your  case. 

His  lordship  then  directed  an  acquittal  of  the  prisoner. 

Swaine,  for  the  prosecution. 


WESTERN  CIRCUIT. 

Wilts  Summer  Assizes,  1845. 

Devizes,  August  11. 

(Before  Mr.  Justice  Erle.) 

The  Queen  v.  Eleanor  Mat. (a) 

Evidence. 

Evidence  of  another  felony  will  be  reeeivedf  when  it  ie  necessary  to  establish  the  charge  on  which  (he 

prisoner  is  being  tried. 

THE  prisoner  was  indicted  for  stealing  a  halfpenny. 
The  prisoner  was  a  servant  in  the  employ  of  the  prosecutor.  Having  some  sus- 
picion, he  marked  a  quantity  of  pence  and  hal^ence,  and  put  them  in  a  bureau,  which 
he  locked  and  took  away  the  key.  On  the  9th  of  July  he  missed  one  halfpenny,  and  on 
the  13th  of  the  same  month  others  were  taken.  When  the  prosecutor  had  proved  the 
loss  of  the  one  halfpenny,  he  was  going  on  to  prove  the  loss  of  the  others. 

Hodges,  on  the  part  of  the  prisoner,  objected  to  this,  contending  that,  having  proved 
all  that  was  laid  in  the  indictment,  the  prosecutor  could  not  give  evidence  of  another 
taking,  at  another  time,  as  that  must  form  the  subject-matter  of  a  sepaiate  charge. 

Ball,  for  the  prosecution,  stated  that  the  latter  evidence  was  necessary  for  the  support 
of  the  charge  on  which  the  prisoner  was  then  being  tried. 

£rlr,  J. — If  that  be  the  case,  I  shall  admit  the  evidence,  since  it  matters  not  that  it 
may  apply  to  another  charge,  if  it  be  relevant  and  necessary  for  tlie  support  of  this. 

The  prosecutor  then  gave  evidence  of  his  second  loss  on  the  13th,  after  which  the 
prisoner  was  searched,  and  all  the  marked  pence  were  found  upon  her.  He  could  not  say 
which  of  these  was  stolen  on  the  9th,  but  he  said  it  must  be  one  of  them. 

Erle,  J.,  to  the  jury. — If  they  were  of  opinion  that  all  the  halfpence  found  on  the 
prisoner  were  properly  identified  by  the  prosecutor,  they  would  convict  her  ;  but  if  they 
had  any  doubt  in  reference  to  either  of  the  halfpence  (as  the  prosecutor  could  not  say 
which  was  taken  on  the  9th),  they  must  acquit  her. 

One  halfpenny  not  being  so  clearly  identified  as  the  others,  the  jury  acquitted  her. 

Ball,  for  the  prosecution. 

Hodges,  for  the  prisoner. 

(a)  Reported  by  E.  W.  Cox,  Esq.,  Barrister-at-law. 
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WESTERN  CIRCUIT. 

Wilts  Summer  Assizes,  1846. 

Devizes,  August  13. 

(Before  Mr.  Justice  Eblx.) 

The  Qubbn  v.  Sbsphs&o.  (a) 

Evidence — Threaiening  let  fen. 

Tkejf^  cannot  irupect  writings  which  are  not  writings  in  the  cause, /or  the  purpose  qf  ascertaining 

tf  the  handwriting  qf  a  paper  in  issue  is  the  same  as  in  suck  writings. 
A  scientific  inspector  of  writings  will  not  be  allowed  to  inspect  such  paper,  and  other  writings  in 

the  cause,  for  the  purpose  tf  prmrinff  by  the  compansom  that  tkey  are  both  written  by  the  same 

person. 

THE  prisoner  was  indicted  under  the  4  Geo.  4,  c.  54,  s.  3,  for  sending  a  threatening 
letter  to  Sir  Francis  A&tley,  threatening  to  burn  down  his  house,  &c. 

There  was  no  direct  evidence  of  the  prisoner  having  sent  the  letter.  The  fact  was, 
tkrefore,  attempted  to  be  made  out,  on  the  part  of  the  prosecution,  by  proving  the  letter 
to  be  in  the  prisoner's  handwriting.  For  this  purpose  a  witness  was  called,  who  had 
belonged  to  a  club  of  which  the  prisoner  was  the  secretary,  and  who  had  frequently  seen 
him  write.  The  book  in  which  the  prisoner  had  made  the  entries  for  the  club  was  pro-^ 
duced,  and  the  witness  was  allowed  to  refresh  his  memory  of  the  handwriting  by  an 
inspection  of  these  entries.  He  was  then  shewn  the  letter  which  formed  the  subject- 
matter  of  the  indictment,  and  was  asked  if  he  considered  it  to  be  in  the  handwriting*  of 
the  prisoner.  The  witness,  after  examining  the  letter,  replied,  that,  judging  from  the 
dbuieter  of  the  writing,  he  should  be  of  opinion  that  it  was  not* 

Merewether,  for  the  prosecution,  then  proposed  that  the  entries  in  the  book  produced, 
a&d  the  letter  in  question,  should  be  put  into  the  hands  of  the  jury,  and  that  they  should 
make  a  comparison  of  the  handwriting,  and  form  their  own  conclusion. 

Eklb,  J. — No.  I  cannot  allow  that.  The  judge  and  jury  are  at  liberty  to  look  at 
any  papers  in  the  cause ;  they  may  inspect  them  and  compare  them,  and  form  such  a 
coadusion  as  the  comparison  is  calculated  to  lead  to,  without  saying  any  thing  to  any 
person  on  the  subject.  But  I  cannot  permit  an  inspection,  for  this  purpose,  of  papers 
or  writings  which  are  not  material  for  the  proof  of  the  case,  and  which,  therefore,  are 
not  properly  papers  or  writings  in  the  cause.  If  this  were  allowed,  particular  entries 
i&ay  be  selected  for  the  purpose,  differing  materially  from  the  prisoner's  general  hand* 
writing,  and  a  wrong  impression  be  thereby  produced. 

Merewether  then  called  a  gentleman  from  Doctors'  (Commons,  whose  duty  it  was  to 
ioipect  wills,  for  the  purpose  of  detecting  any  fraud  or  forgery  appearing  on  them. 
He  proposed  to  put  the  letter,  for  writing  which  the  prisoner  was  indicted,  into  the 
baads  of  this  witness ;  and  also  another  writing,  proved  to  be  the  prisoner's,  and  which 
y^  given  in  evidence  as  a  part  of  the  prosecutor's  case ;  and  to  ask  the  witness,  look- 
ing at  them  both,  whether  he  was  of  opinion  that  they  were  both  written  by  the  same 
person. 

£kle,  J. — The  rules  of  evidence,  as  applicable  to  this  case,  will  not  allow  you  to  do 
thia.  You  may  call  a  scientific  witness  to  disprove  by  comparison  the  writing  at  issue 
from^ing  the  writing  of  the  party  whose  writing  it  is  said  to  be,  but  not  to  affirm  it. 
All  that  you  are  authorized  to  ask  this  witness,  as  a  scientific  witness,  is  as  to  his 
belief  of  die  writing  being  in  a  natural  or  feigned  hand ;  but  if  he  says  it  is  in  a  feigned 
hand,  you  cannot  go  further,  and  ask  him  as  to  his  belief  of  its  being  written  by  the 
same  party  who  wrote  another  piece  of  writing  shewn  to  him. 

The  witness  was  then  asked  whether  he  considered  the  handwriting  of  the  letter  a 

(o)  Reported  by  £.  W.  Cox,  Esq.,  Barrister-at-law. 
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feigned  or  natural  one.    He  replied,  there  could  be  no  doubt  it  was  a  feigned  one. 
prosecutor  not  .being  able  to  cany  his  evidence  further,  to  shew  that  this  feigned  hand< 
writing  was  the  handwriting  of  tiie  prisoner,  he  was  acquitted. 

Merewether,  for  the  prosecution. 

The  prisoner  was  undefended. 


WESTERN   CIRCUIT. 
Wilts  Sumhbr  Assizes,  1845. 

Devizes,  August  11.  ^ 

(Before  Mr.  Justice  Eblb.) 
Thb  Qubbn  v.  Hannah  Banks,  (a) 

Larceny — Hnthand  and  w\fe. 

Where  goods  are  found  in  ike  houee  of  a  married  man,  and  such  poeeettion  is  proved  as  eridenee^ 
a  larceny,  they  mutt  be  considered  in  his  possession,  and  not  in  possession  nf  his  wife,  unless  Jit 
says  something  that  implicates  herseff,  in  which  case  it  must  be  lift  to  the  Jury  to  decide  in  wkm 
possession  they  were. 

PRISONER  was  indicted  for  a  larceny. 
No  evidence  was  given  to  shew  how  the  goods  had  been  taken,  but  they  woe 
found  in  the  house  of  the  prisoner's  husband,  he  being  a  blind  man.     When  they  woe 
discovered,  the  prisoner  said  she  had  purchased  them  a  long  time  before. 

Slade,  for  the  prisoner,  contended  that  there  was  no  evidence  to  go  to  the  jury  as 
against  the  prisoner.  The  goods  were  found  in  the  house  of  the  prisoner's  husband, 
who  was  living  there,  and  in  whose  possession,  therefore,  they  must  be  considered  to 
have  been,  and  not  in  the  possession  of  the  prisoner.  He  cited  R.  v.  Archer  (1  Mood. 
G.  C.  143),  and  a  passage  from  Dalton,  c.  157,  p.  353,  where  it  is  thus  laid  down.-— 
"  Where  stolen  goods  are  received  by  a  married  woman  in  the  absence  of  her  husband, 
and  are  concealed  in  his  house  without  his  knowledge,  she  alone  may  be  indicted  and 
punished  for  the  offence ;  hut  if  the  husband's  ignorance  be  not  satisfactorily  proved,  tkt 
law  will,  in  most  cases,  impute  the  receiving  to  him," 

Eble,  J. — I  quite  agree  with  that,  and  if  the  prisoner  had  said  nothing,  and  tbe 
goods  had  simply  been  found  in  the  house  of  the  husband,  I  should  think  there  was  no 
evidence  to  go  to  the  jury.  But  as  she  said  she  bought  the  goods,  I  think  it  must  be 
left  to  the  jury  to  decide  whether  the  goods  were  in  her  possession  or  in  the  possessicm 
of  her  husband. 

The  learned  judge  then  left  this  question  to  the  jury,  telling  them  if  they  were  of 
opinion  that  the  goods  were  in  the  possession  of  the  wife,  and  without  the  consent  and 
control  of  the  husband,  they  must  find  her  guilty  ;  but  if  they  had  any  doubt  of  this, 
they  must  acquit  her. 

Verdict,  Not  guiltif. 

Merewether,  for  the  prosecution. 

Slade,  for  the  prisoner. 

(a)  Reported  bj  E.  W.  Cox,  Esq.,  Barriater.at-law. 
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March  Sessiok,  1844. 

Tuesday y  March  6. 

The  Queen  v.  Chbistbt.  (a) 

Cuitom-hoiue  Frauds. 

ment  for  obtaining  money  under  false  pretences-^ Sufficiency  of  pretences^^Admission  qf 

documents. 

M  arising  on  the  face  of  the  indictment  cannot  be  reserved  for  the  opinion  of  the  judges. 
t  Whether  in  an  indictment  for  obtaining  money  under  false  preteneeSf  it  is  necessary  to 
the  particular  coins  or  notes  which  were  received  ? 

indictment  stated  that,  before  the  time  of  committing  the  offence  hereinafter 
lentioned,  certain  goods,  liable  to  duties  of  customs,  to  mt,  &c.,  consigned  to 
n  Tritschler,  had  been  imported  into  the  United  Kingdom,  from  parts  beyond 
,  to  wit,  torn  Calais,  by  a  certain  ship,  to  wit,  &c.,  whereof  a  certain  person. 
Sec,  was  master,  and  which  said  goods  were  marked,  &c.  And  that  the  said 
ritschler  had  authorized  the  said  William  Chris tey,  as  agent  of  him,  the  said 
ritschler,  to  transact  the  business  at  the  Custom-house  relating  to  the  entry  and 
le  of  said  goods  at  said  Custom-house,  and  among  other  things,  to  pay  the 
f  customs  payable  upon  said  goods,  at  said  Custom-house,  for  and  on  behalf  of 
in  Tritschler ;  and  that  defendant,  as  such  agent,  had  caused  to  be  passed  at 
stom-house  a  sight-entry  for  said  goods,  and  had  obtained  permission  from  the 
authorities  at  the  said  Custom-house  to  have  the  said  goods  landed  and  exa- 
»y  the  said  defendant,  previous  to  his  passing  a  perfect  entry  and  paying  the 
or  the  same,  according  to  the  due  course  of  business  at  said  Custom-house. 
Lt  defendant  being  such  agent,  so  authorized,  &c.,  and  being  such  evil-disposed 
and  contriving  and  intending,  &c.,  afterwards,  to  wit,  &c.,  did  deliver  to  said 
ritschler  three  several  accounts  in  writing,  purporting  to  be  the  account  of 
3  transacted  by  defendant  relating  to  the  entry  and  clearance  of  the  said  goods 
Custom-house,  and  amongst  others,  of  moneys  payable  by  said  John  Tritschler 
es  of  customs  upon  said  goods,  so  consigned  to  said  John  Tritschler,  as  in  this 
foresaid,  which  said  accounts  are  as  follow,  that  is  to  say : — 
Wm.  Jolliffe  Middleton,  Calais. 

C.  &  6  11  1  Case  253  clocks. 

Mr.  J.  Tritschler. 
£     s.    d. 

Duty         14     4     6 

5  per  Cent.  0  14     6 

Lighterage,  &c ...       0  14     0 

Entry  and  clearing  0     7     6 

Watching,  &c 0     2     0 

Cartage 0    5     0 

16  7  6 
ro  other  bills  were  of  the  same  tenor,  the  amounts  alone  differing).  And  the 
.  Christey  unlawfully  did  falsely  pretend  to  said  John  Tritschler,  that  the  said 
xx>unts  in  writing  were  true  and  correct  accounts  of  the  business  transacted  by 
e  said  defendant,  relating  to  the  entry  and  clearance  of  said  goods  at  said  Cos- 
use,  of  moneys  payable  by  said  John  Tritschler  to  said  William  Christey,  for  the 

potted  by  B.  C.  Robinson,  Esq.,  Bar-  sequence  of  an  aecident,  which  render  it  desiraUe 
Uw.  to  insert  a  corrected  report,  as  it  is  a  case  of  some 
sse  appeared  at  page  1  of  the  present  importance.  The  above  is  as  it  was  originally  far- 
knit  with  some  considerable  errors,  the  oon«  nislied  by  the  learned  reporter. 


MO  CRIMINAL  lAW  CASES. 

duties  of  customs  payable  upon  the  said  goods  so  consigned  to  the  said  John  IVitsch- 
ler,  and  of  the  number  of  clocks  upon  which  said  duties  were  payable,  and  that  a  sum 
of  42/.  8s.  was  payable  by  said  John  Tritschler  to  said  William  Christey,  for  duties  of 
customs  payable  upon  said  goods  so  consigned  to  him,  the  said  John  Tritschler,  and 
that  the  number  of  clocks  upon  which  said  duties  were  so  payable  to  said  William 
Christey  was  664,  by  means  of  which  said  several  false  pretences,  said  defendant  did 
unlawfully,  &c.  obtain  of  and  from  said  John  Tritschler  the  sum  of  42/.  8s.  of 
-moneys  of  said  John  Tritschler,  with  intent  to  cheat  and  defraud  him  of  a  certaim 
sum,  &c.,  to  wit,  10/.  198.  lOd.,  part  thereof.  Whereas,  &c. — and  here  follow  negative 
averments. 

The  substance  of  the  evidence  was  this  :  that  when  goods  liable  to  pay  duty  are 
landed  at  the  wharf,  what  is  called  a  sight-entry  is  made  by  some  person,  usually  a 
custom-house  agent,  on  behalf  of  the  importer.  This  entry  contains  a  general  state- 
ment of  the  nature,  quantity,  and  value  of  the  goods,  and  is  merely  preparatory  to  pass- 
ing a  perfect  entry,  which  is  done  within  three  or  four  days,  the  goods  being  then  exa^ 
mined,  and  the  duty  paid.  At  the  time  the  sight-entry  is  made,  the  particulars,  as 
given  in,  are  entered  by  the  landing- waiter  in  a  blue  book,  and  this  remains  with  him* 
as  a  check  upon  the  entry  subsequently  passed. 

In  the  principal  case,  the  prisoner  was  a  custom-house  agent,  employed  by  Tritscb- 
ler  to  clear  the  goods  stated  in  the  indictment.  When  landed,  a  sight-entry  was  made 
by  a  brother  of  the  prisoner,  and  the  quantity  and  value  were  alleged  at  far  less  thaa 
their  real  ones,  and  it  was  thus  signed,  "  For  Wm.  Christey — Jas.  Christey."  A  cor^ 
responding  entry  was  made  by  the  landing- waiter  in  his  blue  book,  and  the  duty  even- 
tusJly  paid  upon  the  goods  was  31/.  8s.  2d.,  the  amount  really  due  being  42/.  8s. 
The  three  bills  mentioned  in  the  indictment  were  presented  by  the  prisoner  to  Tritsch- 
ler, after  the  sight-entry  had  been  made,  but  whether  before  or  after  the  duty  had 
been  paid,  did  not  distinctly  appear.  He  paid  to  the  prisoner  the  amount  of  the  bilb, 
42/.  8s. 

Clarkson,  with  whom  was  /.  Payne,  objected  to  the  production  of  the  sight-entry, 
there  being  no  proof  that  the  prisoner  had  ever  seen  it ;  but  it  appearing  that  he  had 
acted  upon  it  afterwards,  the  objection  was  waived.  The  reading  of  the  entry  in  the 
blue  book  was  also  resisted,  but  Pattcson,  J.  admitted  it,  on  the  ground  that  it  was  a 
public  document,  and  formed  a  part  of  the  history  of  the  transaction. 

The  case  for  the  prosecution  being  closed, 

Clarkson  submitted  to  the  Court,  that  the  false  pretence  proved  was  not  sufficient  to 
support  the  indictment.  1st.  The  prisoner  is  charged  with  intending  to  defraud 
Tritschler,  and  no  intent  to  defraud  the  revenue  is  alleged  ;  yet  it  is  clear  that  the  com- 
missioners of  the  revenue  are  the  parties  sought  to  be  cheated.  Tritschler  has  paid  no 
more  than  he  is  by  law  liable  to  pay,  for  if  the  transaction  had  been  an  honest  one,  he 
would  have  been  liable  for  the  precise  amount  demanded  of  him.  The  fraud  was,  in 
paying  less  to  the  customs  than  they  ought  to  have  received,  and  upon  them  the  loss 
would  fall.  2ndly.  The  false  pretence  must  be  of  some  past  or  existing  fact,  and  if 
money  be  obtained  on  the  promise  to  do  a  future  thing,  it  is  not  cognizable  as  a  fraud 
in  law.  Here  money  is  obtained  from  the  importer,  but  on  no  false  representation  that 
the  prisoner  had  paid  these  duties,  for  the  time  at  which  it  was  received,  with  reference 
to  the  actual  payment  of  the  duty,  was  not  proved,  and  therefore  it  must  be  taken  to 
have  been  done  previously.  If  the  prisoner  represented  that  Tritschler  was  liable  to 
pay  the  amount  demanded,  it  was  the  simple  truth,  and  therefore  could  not  be  con- 
sidered technically  as  a  false  pretence. 

Patteson,  J. — If  he  represented  that  the  bills  contained  a  true  statement  of  the 
sight-entry,  is  not  that  a  sufficient  pretence  ? 

The  Attorney- General  (with  whom  were  Jervis,  Adolphus,  Poulden,  and  F.  PoUotk), 
for  the  prosecution. — I  will  at  once  admit  the  presumption  to  be  that  the  duty  was 
paid  to  the  customs  subsequently  to  the  money  being  received  from  Tritschler ;  but 
this  does  not  destroy  the  false  pretence,  since  the  fraud  origitaated  when  the  sight-entiy 
was  made ;  the  less  amount  of  duty  only  was  then  payable  to  the  customs,  and  tiie 
larger  sum  was  afterwards  obtained  from  the  importer.  It  is  erroneous  to  suppose  that 
her  Majesty  is  defrauded,  or  that  the  loss  would  frdl  upon  the  revenue.    Tritsdikr  is  t 
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f  liable  to  make  up  the  deficiency  to  the  customs,  and  might  be  immediately  pro- 
ceeded against  in  the  Exchequer ;  the  fraud  has  been  perpetrated  by  his  agent,  and  he 
Bmst  be  therefore  responsible. 

Williams,  J. — Myself  and  my  brother  Patteson  think  that  the  sole  question  is 
this:  What  was  Christey's  meaning  when  he  presented  the  three  bills  to  Tritschler  ? 
If  it  was  merely  that  he  had  put  down  the  amount  charged,  on  speculation,  as  a  mere 
gaess  as  to  what  the  duties  might  really  amount  to,  then  the  case  must  fail ;  but  if  he 
intended  to  represent  that  the  bills  contained  an  account  of  what  had  been  done  by  him 
ai  the  agent  of  Tritschler,  or  what  would  be  done,  and  he  obtained  the  money  on  the 
fidth  of  such  statement,  we  think  that  sufficient  to  sustain  the  third  count.  We  will, 
however,  reserve  the  case  for  the  opinion  of  the  judges. 
The  case  went  to  the  jury,  and  the  prisoner  was  convicted. 

Clarkson  then  moved  in  arrest  of  judgment,  on  the  ground  that  the  indictment  did 
not  specify  the  precise  coins  fraudulently  obtained.  In  R,  v.  Norton  (8  C.  &  P.  197) 
it  was  held  that  such  an  indictment  must  state  that  the  money,  &c.  obtained  is  the 
fmpaty  of  the  person  intended  to  be  defrauded ;  since,  otherwise,  a  conviction  or 
H^ttal  on  this  indictment  could  not  be  pleaded  in  bar  to  a  subsequent  indictment  for 
kroeny,  in  respect  of  the  same  transaction.  The  same  principle  was  applicable  here. 
She  very  terms  of  the  statute  would  lead  to  such  a  conclusion ;  since  the  48th  section 
Opiessly  declared  that  in  cases  of  embezzlement  provided  for  by  the  47th  section,  the 
ycifica^ion  of  the  coin  should  not  be  necessary.  Then  came  the  5drd  section,  upoa 
littch  this  indictment  was  framed,  and  no  such  provision  was  made  respecting  it— clearly, 
llMefore»  leaving  it  to  the  general  principles  of  law,  from  which  the  47^  section  had 
baen  specially  excepted. 
IL  ▼.  Bhomfield  (1  C.  &  M.  537)  was  also  referred  to. 

JervU  contended  that  it  was  too  late  to  make  this  objection  after  verdict ;  and,  more- 
over, that  the  omission  was  aided  by  7  Greo.  4,  c.  64,  s.  21,  which  declared  that  where 
m  offence  is  created  by  statute,  it  shall  be  sufficient  to  describe  the  offence  in  the  words 
tfttiettatQte. 

Paitbsox,  J. — ^We  dunk  it  difficult  to  distinguish  this  case  from  R.  v.  Norton,  but 
IS  will  ocmsider  the  point. 

Ckrkfom. — Perhaps  your  lordship  will  allow  this  matter  to  be  argued  with  the  rest  of 
ttecase? 

Pattksok,  J. — ^That  cannot  be.  Where  an  objection  is  made  for  matter  appearing 
(tthe  record,  it  cannot  be  reserved  for  the  opinion  of  the  judges. 


NORTHERN  CIRCUIT. 

Liverpool  Summer  Assizes^  1845. 

Wednesday,  August  20. 

(Before  Mr.  Baron  Rolpb.) 

The  Qubbn  v.  James  William  Fbbguson.  (a) 

Flinyery — Warrant  far  payment  qf  money — 11  Geo,  4^1  Wm,  4,  c.  66,  *.  3. 
Agy  tbemment  requeetmy  the  paythent  qf  money,  which,  if  genuine,  would  give  to  ike  pereon  pajfin§ 
the  money  in  purtuance  qf  it  a  right  qf  action  against  the  writer,  is,  if  forged,  a  forged  warrant 
f»  ike  payment  qf  money  within  the  meaning  of  etat,  11  Geo.  4  Sf  I  Wm.  4,  c.  66,  s.  3. 

INDIC3TMENT   for    forgery.— The  first   count  of  the  indictment  charged  that 
the  prisoner  forged  a  certain    "  warrant  for  the  payment  of  money»  to  wit, 
90/.,''  witli  intent  to  defraud  one  Joseph  Roberts. 

(•)  ReporM  by  J.  B.  Aspinall,  Eaq.,  BtRltt«r.ttJaw. 
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The  second  count  charged  the  for^ng  of  a  certain  "  order  for  the  payment  ol 
money,  to  wit,  20/./'  with  the  like  intent. 

The  third  count  charged  the  uttering  of  a  forged  warrant  for  the  payment  of  money 
describing  it  as  in  the  first  count,  and  with  the  like  intent. 

The  fourth  count  charged  the  uttering  of  a  forged  order^  describing  it  as  in  thu 
second  count,  with  the  like  intent. 

The  instrument  was  not  set  forth  in  any  of  the  counts. 

The  following  is  a  copy  of  it : — 

"  Sir, — ^You  will  please  to  comply  with  my  wish,  if  possible,  in  sending  a  messenge 
with  the  bearer  of  this  note ;  he  is  acting  paymaster,  but  waiting  for  his  commission 
he  is  the  total  dependence  whom  the  contract  depends  on.  I  want  of  you  20/.  ii 
change.  10/.  in  gold,  5/.  in  silver,  and  5/.  in  copper ;  and  I  shall  send  you  four  5/ 
notesBank  of  England. 

"  Thomas  Paisley,  Quartermaster-sergeant." 

It  appeared  in  evidence  that  Mr.  Joseph  Roberts  was  a  flour-dealer  at  Manchester, 
who,  under  contract,  supplied  bread  to  the  troops  at  the  infantry  barracks  there.  Oa 
the  night  of  Saturday,  the  3rd  of  May,  the  prisoner  presented  to  him  the  letter  of 
which  the  above  is  a  copy ;  that  Mr.  Roberts  had  on  many  occasions  lent  sums  of 
money  to  the  quartermaster- sergeants  of  the  different  regiments  stationed  in  the  bir- 
racks,  but  had  never  lent  money  to  Thomas  Paisley,  the  quartermaster- sergeant  of  die 
regiment  in  barracks  on  the  3rd  of  May,  that  regiment  having  only  been  stationed 
there  about  a  week.  He  refused  to  lend  the  money,  but  did  so  only  because  he  sus- 
pected from  the  terms  of  the  letter  that  it  was  not  a  genuine  one. 

It  was  also  proved  that  the  quartermaster-sergeant  frequently  pud  small  acconnts 
for  the  quartermaster,  whose  duty  it  was  to  discharge  them. 

The  letter  was  proved  to  be  a  forgery. 

The  learned  judge  having  expressed  a  doubt  whether  tlie  instrument  was  either  a 
"warrant"  or  an  "order"  for  the  payment  of  money  within  the  meaning  of  the 
llGeo.  4  &  1  Wm.  4,  c.  66,  s.  3, 

Monk,  for  the  prosecution. — The  question  is,  whether  this  document  is  not  propo^ 
described  as  a  warrant  for  the  payment  of  money.  A  warrant  for  the  payment  of 
money  is  a  written  authority  from  the  party  signing  it  to  the  party  to  whom  it  is 
addressed  to  pay  the  amount  mentioned  on  it,  and  this  document  is  such  an  authoiitj. 
It  is  not  necessary  that  the  person  to  whom  it  is  addressed  should  be  under  any  le^ 
obligation  to  pay.  In  this  case  Mr.  Roberts  had  been  in  the  habit  of  accommodating 
the  quartermaster-sergeants  of  the  regiments  for  the  time  being  in  those  barracks 
with  money,  and  this  document  purported  to  authorize  the  payment  of  the  money  on 
the  credit  of  the  Quartermaster-sergeant  Thomas  Paisley.  Mr.  Roberts  refused  to 
send  this  money,  but  that  was  only  because  he  suspected  it  was  not  genuine.  Had 
ihe  order  been  a  genuine  one,  and  the  money  paid,  Thomas  Paisley  would  have  become 
liable  upon  it  to  Mr.  Roberts  for  the  amount  advanced.  He  cited  Reg.  v.  Raake  (2 
Moo.  C.  C.  66,  8  Car.  &  P.  627)  ;  Reg,  v.  Rogers  (9  Car.  &  P.  41)  ;  Reg.  v.  Vivitm 
(I  Car.  &  Ker.  719). 

RoLFE,  B.,  having  cited  from  his  note-book  in  MS.  the  case  of  Reg.  v.  T^loaiai 
Carter,  argued  in  Serjeants'-inn  Hall  on  the  14  th  of  February  last,  reported  1  Cox, 
C.  C.  170, — I  think  if  this  be  a  request  to  Roberts  to  pay  20/.  to  bearer  on  writei^i 
account,  it  is  a  warrant  for  the  payment  of  money.  The  test  is,  if  this  were  a  genuine 
letter,  and  the  money  had  been  paid  to  the  bearer,  would  Roberts  have  a  right  oi 
action  against  Paisley  the  writer  ?  I  think  he  would.  Roberts  had  been  in  the  habit 
of  lending  money  to  quartermaster-sergeants  of  regiments  in  those  barracks,  who  were 
in  the  habit  of  making  payments  for  the  quartermasters.  This  regiment  had  then 
recently  come,  and  Roberts  had  never  advanced  money  to  this  quartermaster-sergeant ; 
but  if  the  meaning  of  this  document  be  that  Roberts  was  to  send  that  money  by  tiic 
bearer  on  Paisley's  credit  and  account,  it  is,  I  think,  a  warrant  within  the  meaning  d 
the  statute. 

The  prisoner  was  convicted. 

On  the  following  morning  his  lordship  stated,  that  on  looking  again  at  the  document, 
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he  thought  that  it  did  not  authorize  the  payment  of  the  money  to  the  bearer,  but  only 
deaired  that  a  messenger  of  Roberts  might  be  sent  with  it.  He  should,  therefore, 
communicate  with  the  Secretary  of  State.  The  principle  was,  as  he  had  stated  it 
jesterday,  but  the  document  did  not  come  within  it. 


COURT  OF  QUEEN'S  BENCH. 

Thursday y  Novemher  13,  1845. 

The  Queen  r.  The  Inhabitants  op  Hickling^) -,^  w 

SMt  5^6  Wm,  4,  c.  50,  a,  95 — Indictment  for  non-repair  of  highway — Order  of  juiticet — Certi' 

Jicatefor  costs  of  prosecution. 

Where  justices  in  Special  Sessions  make  an  order  under  stat.  5^6  Wm.  4,  c.  50,  ss.  94,  95,  direct' 
n^  an  indictment  for  the  non-repair  of  a  highway  to  be  preferred  against  the  inhabitants  qf  a 
fsrishf  such  order  must  shew  on  the  face  of  it  that  the  Special  Session  is  held  within  the  Special 
Sessions'  division  in  which  the  highway  is  situate ;  and  if  this  be  omitted,  any  order  of  the  judge 
ff  assize,  h^ore  whom  such  indictment  was  tried,  upon  the  defendant  for  the  costs  of  the  prosecU' 
Hen,  is  wholly  void. 

WHITEHURST,  in  Michaelmas  Term,  obtained  a  rule  calling  on  the  prosecutor 
to  shew  cause  why  an  order  of  Mr.  Justice  Coltman,  directing  the  costs  of  this 
prosecution  to  be  paid  out  of  the  highway-rate  made  and  levied  in  the  parish  of 
Hickling,  in  the  county  of  Leicester,  should  not  be  set  aside.  It  appeared  from  the 
affidavit  upon  which  the  rule  was  obtained,  that  this  was  an  indictment  for  the  non- 
lepwr  of  a  highway,  directed  by  two  justices,  under  section  95  of  5  &  6  Wm.  4,  c.  50, 
to  be  preferred  against  the  inhabitants  of  the  parish  of  Hickling,  the  surveyor  having 
been  summoned  under  section  94,  and  having  denied  the  liability  of  the  parish  to  repair. 
At  the  trial,  which  took  place  before  Coltman,  J.,  at  the  Nottingham  Summer  Assizes 
of  1844,  the  contest  was,  whether  the  road  was  in  the  parish  of  Hickling,  and  on  the 
put  of  the  prosecution,  reliance  was  placed  upon  an  old  order  of  two  justices,  under 
34  Geo.  3,  c.  64,  whereby  the  indicted  portion  of  the  highway  was  allotted  to  the 
pinsh  of  Hickling ;  but  the  jury  found  for  the  defendants,  and  the  affidavit  upon  which 
the  rule  was  obtained  also  stated  that  the  road  was  not  situate  within  the  parish  of 
Hickling.  The  learned  judge  was  dissatisfied  with  the  verdict,  and  had  made  the  order 
far  costs.  A  rule  had  since  been  made  absolute  for  a  new  trial,  on  the  ground  that 
the  above-mentioned  order  was  conclusive  evidence  that  the  road  was  in  Hickling, 
«nd  that,  therefore,  the  verdict  was  against  evidence.  (See  2  New  S.  C.  117,  1  New 
Mig.  Cases,  342.)  The  order  of  justices,  directing  the  indictment  to  be  preferred,  con- 
tabed  no  statement  that  it  was  made  at  a  Special  Sessions  for  the  highways  "  held 
within  the  division  in  which  the  highway  is  situate." 

WUdman  now  shewed  cause. — ^"fhe  question  turns  upon  the  95th  section  of  5  &  6 
Wm.  4,  c.  50,  which  provides,  that  "  if  on  the  hearing  of  any  such  summons  respect- 
ing the  repair  of  any  highway,  the  duty  or  obligation  of  such  repairs  is  denied  by  the 
torveyor,  on  behalf  of  the  inhabitants  of  the  parish,  or  by  any  other  party  charged 
herewith,  it  shall  then  be  lawful  for  such  justices,  and  they  are  hereby  reqmred,  to 
&ect  a  bill  of  indictment  to  be  preferred,  and  the  necessary  witnesses  in  support 
titereof  to  be  subpoenaed,  at  the  next  Assizes  to  be  holden  in  and  for  the  said  county,  or 
tt  tiie  next  General  Quarter  Sessions  of  the  Peace  for  the  county,  riding,  division,  or 
place  wherein  such  highway  shall  be,  against  the  inhabitants  of  the  parish,  or  the 
pvty  to  be  named  in  such  order,  for  suffering  and  permitting  the  said  l^hway  to  be 
OQt  of  repair ;  and  the  costs  of  such  prosecution  shall  be  directed  by  the  judge  of  assize 
hefore  whom  the  said  indictment  is  tried,  or  by  the  justices  of  such  Quarter  Sessions, 
to  be  paid  out  of  the  rate  made  and  levied  in  pursuance  of  this  Act,  in  the  parish  ia 
(a)  Reported  by  A.  Bittlbston,  Esq.,  Baniater-at-law. 
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-which  such  highway  shall  he  situate."  Now,  first,  it  is  submitted,  that  tUs  ( 
to  costs,  is  not  imperative,  but  vests  in  the  judge  a  discretion,  wfaidi  in  diia  cueke 
has  exercised.  [Lord  Denmak,  C.J. — I  don't  think  that  that  position  has  ever  baa 
taken  yet.  It  was  at  first  supposed  that  that  clause  was  imperative  upon  die  jn^e  ia 
all  cases  where  the  justices  had  ordered  the  indictment  to  be  preferred ;  but  afterwiidi 
it  was  considered  that  the  clause  only  applied  to  cases  where  the  road  is  kncywn  and 
admitted  to  be  a  highway.]  All  the  cases  shew  that  the  judges  have,  in  hot,  exercusd 
a  discretion.  (R.  v.  Chedworth,  9  Car.  &  P.  285 ;  R.  v.  Heanor,  14  L.  J.  M.  C.  N.  8. 
48;  1  NewS.C.  466;  ante,  172.)  llie  Court,  at  all  events,  in  this  case,  wonU 
not  set  aside  the  order  of  the  learned  judge ;  for  the  verdict  was  deaily  againat  tiie 
evidence,  and  there  is  to  be  a  new  trial. 

Whitehurst,  contrk. — First,  this  rule  must  be  decided  upon  the  afiidavits,  ^whidi 
state,  as  the  jury  found,  that  the  road  is  not  situate  in  the  parish  of  Hickling ;  and  if 
that  be  so,  then  there  was  no  authority  to  make  this  order ;  because  the  coats  can  oaly 
be  directed  to' be  paid  out  of  the  highway-rate  levied  in  the  parish  in  which  the  hif^ 
way  is  situate ;  but,  secondly,  every  thing  which  is  necessary  to  shew  juriadiolibl 
must  apppcr  on  the  fiace  of  all  the  proceedings  {Christie  v.  Unwimy  1 1  Ad.  &  £•  373 ;  (f) 
and  Harrison  v.  Wright,  13  M.  &  W.  816) ;  (b)  and  here  the  order  for  coats  does  mk 
shew  that  the  Special  Sessions  at  which  the  order  of  justices  directing  the  indictawt 
was  made  were  held  within  the  Special  Sessions'  division  in  which  the  highwaj  mi 
situate ;  nor,  in  fact,  did  the  order  of  justices  shew,  upon  the  face  of  it,  that  that  w^ 
so.  This  precise  objection  was  taken  in  R,  v.  Martin  (2  Q.  B.  1037,  n.),  and  ImU^ 
be&tal. 

Lord  Denman,  C.  J. — ^We  will  give  Mr.  Wildman  time  to  look  into  the  anthorili* 
upon  the  last  point. 

Subsequently,  no  further  cause  being  shewn. 


CENTRAL  CRIMINAL  COURT. 

October  Ssssion,  1846. 

November  1. 
(Before  Chief  Baron  Pollock  and  Mr.  Justice  Mauls.) 
Ths  Qubbn  V,  Rowan  HAifiLTON.(c) 
Imdietmentfor  obtaining  money  under  faUe  pretenem» 
is  admieeible  qffalte  preteneee  dittinetfirom,  and  made  prior  to,  thoee  stated  in  ths 

A  reiteration  by  the  drfendant  qf  the  false  pretence  aUegedr-mads  at  a  tiwM  suiseqwsn^  is  lH 

obtaining  qf  the  money,  and  to  other  persons  than  to  ths  prosecutor,  nuty  be  prosed  in  nidmtSt 
Where  the  pretence  is  the  assumption  qf  a  false  name  and  profession,  it  may  be  shewn  on  ihs  psrt 

qf  the  prosecution  that  for  three  years  b^re  {although  not  immediately  brfore)  the  csmsattsim 

ef  the  alleged  qfftnce  he  had  gone  by  a  different  name,  and  had  represented  himseff  to  ha  in  a 

different  prqfeesionm 
Where  by  the  assumption  qf  a  false  character  money  has  been  fraudulently  obtained,  ths  dqfhsdad 

may  be  conmcted,  although  the  object  with  which  the  character  was  originaUy  adopted  had  m 

connection  whatever  with  the  one  stated  in  the  indictment. 
Semble,  that  for  the  purpose  qf  a  conviction  on  an  indictment  for  obtaining  money  wsdsr  fUos  pt9^ 

fences,  it  is  not  necessary  for  the  jury  to  believe  that  the  dtfendant  did  intend  uttimatify  to  dbil 

and  dqfraud  the  prosecutor, 

CENTRAL  CRIMINAL  COURT,  1      The  jurors  of  our  Lady  the  Queen,  upon 
to  wit.  J  their    oath,     present    that    Arthur    RowM 

Hamilton,  late  of  the  parish  of  St.  Marylebone,  in  the  county  of  Middlesex,  and  ^ 


(«)  Where  it  was  lield  that  an  order  made  by  the  Interpleader  Act  was  held  had  for  want  of  aslila* 

Lotd  Chancellor  under  stat.  6  Geo.  4,  e.  16,  a.  18,  meat  upon  the  fsco  of  it  of  the  consent  cf  Iks 

smut  ahew  on  the  foce  of  it  whatever  la  necenary  partiea. 
to  clfajuriadiction.  (c)  Reported  by  B.  C.  Robikion,  Esq.,  1 

(6)  Where  an  order  of  a  leaned  Jodge  under  the  ter-«t4aw. 
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tk  jnriadiotioB  of  the  said  Court,  labourer,  being  an  evil- disposed  person,  and  con* 
tnving  and  intending  to  cheat  and  defraud  one  James  Wood,  Esq.,  of  his  mone3rs,  on 
Ikft  day  of  ,  in  the  eighth  year  of  the  reign  of  our  Lady  Queen 

Victoria,  with  force  and  arms,  at  the  parish  aforesaid,  in  the  county  aforesaid,  and 
vidiin  the  jurisdiction  of  the  said  Court,  unlawfully,  knowingly,  and  designedly,  did 
JUsdy  pretend  to  the  said  James  Wood,  that  he,  the  said  Arthur  Rowan  Hamilton,  then 
lit  a  captain  in  her  Majesty's  fifth  reg^ent  of  Dragoon  Guards,  by  means  of  which 
■id  fidse  pretences  the  said  Arthur  Rowan  Hamilton  did  then  and  there  unlawfully 
itein  of  and  from  the  said  James  Wood  the  sum  of  five  hundred  pounds,  of  lawful 
■oney  of  Ghreat  Britain,  then  and  there  being  the  moneys  of  him,  the  said  James 
Wood,  with  intent  then  and  there  to  cheat  and  defraud  him,  the  said  James  Wood,  of 
(be  same  ;  whereas,  in  truth  and  in  fact,  the  said  Arthur  Rowan  Hamilton  was  not» 
ll  the  time  of  making  such  false  pretence  as  aforesaid,  a  captain  in  her  said  Majesty's 
aid  Foment,  and  the  said  Arthur  Rowan  Hamilton,  at  the  time  of  making  such 
Use  pretence  as  aforesaid,  well  knew  that  he  Mras  not  a  captain  in  her  said  Majest3r's 
md  regiment,  to  the  great  damage  and  deception  of  the  said  James  Wood,  to  the  evil 
onmple  of  all  others  in  the  like  case  offending,  against  the  peace  of  our  Lady  the 
QMen,  her  crown  and  dignity,  and  also  against  the  form  of  the  statute  in  such  case 
Bide  and  provided. 

Sod  Count. — ^And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  farther 
iment,  that  the  said  Arthur  Rowan  Hamilton,  being  such  evil- disposed  person  as 
rfmaid,  and  contriving  and  intending  to  cheat  and  defraud  the  said  James  Wood» 
tsvit,  on  the  day  and  year  aforesaid,  at  the  parish  aforesaid,  in  the  county  aforesaid, 
ttd  within  the  jurisdiction  of  the  said  Court,  did  again  falsely  pretend  to  the  said 
Jiaes  Wood  that  he,  the  said  Arthur  Rowan  Hamilton,  then  was  a  captain  in  her 
Ifajesty's  fifth  regiment  of  Dragoon  Guards,  by  means  of  which  said  last-mentioned 
Use  pretence  the  said  Arthur  Rowan  Hamilton  did  then  and  there  unlawfully,  know- 
iB|^,  and  designedly  obtain,  of  and  from  the  said  James  Wood,  a  certain  valuable 
SMunty,  to  wit,  an  order  for  the  payment  of  the  sum  of  five  hundred  pounds,  of  lawful 
Miey  of  Great  Britain,  and  of  the  value  of  five  hundred  pounds,  with  intent  then  and 
Ikeie  to  cheat  and  defraud  him,  the  said  James  Wood,  of  the  same ;  whereas,  in 
tnith  and  in  fact,  the  said  Arthur  Rowan  Hamilton  was  not  at  the  time  of  making  such 
]|it>mentioned  false  pretence  as  aforesaid,  a  captain  in  her  said  Majesty's  said  regi* 
■eat,  and  the  said  Arthur  Rovran  Hamilton,  at  the  time  of  making  such  false  pretence 
Miforesaid,  well  knew  that  he  was  not  a  captain  in  her  said  Majesty's  regiment,  to  the 
pat  damage  and  deception  of  the  said  James  Wood,  to  the  evil  example  of  all  others 
« the  like  case  offending,  against  the  peace  of  our  Lady  the  Queen,  her  crown  and 
faity,  and  against  the  form  of  the  statute  in  such  case  made  and  provided. 

Ilie  prisoner  was  indicted  as  above  for  having  obtained  money  under  false  pretences. 

CktisoH,  Bodkin,  and  C.  Clark,  for  the  prosecution. 

Battamtine  and  Chamock,  for  the  defence. 

The  prosecutor  was  asked,  whether  (in  a  conversation  which  took  place  some  time 
penously  to  the  offence  charged)  the  prisoner  had  not  represented  that  he  had  been  in 
Ua,  and  in  active  service  at  Cabul. 

Battniine  objected  to  the  question. — ^The  pretence  alleged  is,  that  he  was  a  captain 
V  the  Dragoon  Gruards.  If  any  other  pretence  was  made,  and  was  material,  it  should 
Wie  been  stated  in  the  indictment;  if  not  material,  it  cannot  be  proved.  The 
IRnecutor  may  frame  his  indictment  as  he  pleases.  The  prisoner  may  have  uttered  a 
aiadred  falsehoods  ;  but  the  only  point  to  be  determined  here  is,  whether  he  made  the 
lietence  charged,  and  whether  upon  that  one  the  money  was  obtained. 

Pollock,  C.  B. — ^There  is  another  allegation  that  must  be  proved,  namely,  the 
fchehood  of  the  pretence,  and  the  intention  with  which  it  was  made.  His  having  told 
fliker  falsehoods  is  therefore  evidence  of  an  intention  to  deceive.  A  number  of  state- 
^atB  may  have  been  made,  all  contributing  to  create  a  general  impression  that  he 
Ha  what  he  assumed  to  be,  but  there  may  be  one  particular  representation  which  was 
feore  influential  than  all  the  rest,  and  which  eventually  enabled  the  prisoner  to  attain 
Iholject. 

liauLs,  J. — ^This  statement  of  his  having  been  in  service  in  India  is  essentiaOy 
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connected  with  the  very  pretence  alleged,  since  it  was  probably  used  as  a  means  ol 
confirming  the  impression  that  he  was  in  the  Dragoon  Guards. 

A  witness  was  asked,  whether,  at  a  time  subsequently  to  the  money  having  been 
obtained,  the  prisoner  had  not  represented  himself  to  be  in  the  Dragoon  Guards. 

Ballantine, — I  object  to  the  question.  Subsequent  representations  are  quite 
immaterial  in  this  inquiry.  If  the  question  referred  to  the  contradictory  statements  ol 
the  prisoner,  it  would  no  doubt  be  admissible,  because  it  might  tend  to  shew  the 
fedsehood  of  his  previous  statement.  But  evidence  that  he  continued  to  sustain  the 
same  character  is  not  receivable,  because  such  after-representations  could  not 
of  course  have  influenced  the  mind  of  the  prosecutor  at  the  time  he  parted  with  bu 
money. 

Pollock,  C.  B. — It  is  very  true  that  no  money  could  have  been  obtained  in  May,  id 
consequence  of  representations  made  in  June  ;  but  the  case  depends  upon  whether  the 
jury  will  believe  the  prosecutor's  evidence,  and  the  fact  of  the  prisoner  having  continued 
to  represent  himself  as  being  in  the  Guards  is  material  to  enable  them  to  arrive  at  a 
conclusion  on  this  point. 

A  witness  was  asked,  by  what  name  the  prisoner  had  gone  while  residing  in  hii 
house  for  three  years,  ending  six  months  previously  to  the  commission  of  the  alleged 
offence,  and  what  profession  he  had  followed  during  that  period. 

Ballantine  objected  to  any  evidence  of  the  prisoner  having  gone  by  a  different  name 
to  his  present  one.  It  could  not  assist  the  jurors  in  deciding  the  only  issue  they  had 
to  try.  It  was  a  grievous  injury  to  the  prisoner,  that  this  species  of  evidence  should 
be  adduced  against  bim,  when  no  allegation  in  the  indictment  gave  him  any  intimatioii 
that  it  would  be  used,  and  he  was  therefore  totally  unprepared  to  meet  it.  If  even  he 
were  supplied  with  proof  that  the  prisoner  was  always  known  by  his  present  name,  it 
would  doubtless  be  objected  to  as  irrelevant. 

Pollock,  C.  B. — No  one  can  doubt,  that  one  mode  of  proving  that  the  defendant 
was  not  a  captain  in  the  Dragoon  Guards  is  by  shewing  that  for  three  years  of  the  time 
to  which  his  representations  refer  he  was  living  under  a  different  name,  and  in  a  way 
incompatible  with  such  a  profession.  It  is  a  mere  presumption,  and  as  such  is  open 
to  refutation,  and  if  you  have  any  witnesses  to  rebut  it,  I  will  allow  you  to  call  them. 

The  money  was  obtained  from  the  prosecutor,  in  the  shape  of  a  check,  on  a  repre- 
sentation by  the  defendant  that  he  could  embark  it  in  the  manufacture  of  bricks ;  that 
the  profit  arising  from  the  speculation  would  be  very  great,  and  that  he,  the  prosecutor, 
should  receive  a  large  share  of  such  profit.  The  money  was  invested  in  the  purchase 
of  a  brick-field  and  the  making  of  bricks,  but  before  the  speculation  was  fully  carried 
out,  these  proceedings  were  taken.  It  moreover  appeared,  that  the  defendant  had 
assumed  the  name  of  Captain  Hamilton,  and  had  represented  himself  to  be  in  the 
Dragoon  Guards,  before  he  was  acquainted  with  the  prosecutor,  and  had  repeatedly 
appeared  in  the  undress  uniform  of  a  cavalry  regiment ;  that  he  was  introduced 
to  the  latter,  as  desirous  of  renting  a  farm  which  the  prosecutor  possessed  ;  and 
that  some  time  subsequent  to  such  introduction,  the  brick- making  speculation  was 
suggested. 

Ballantine,  at  the  conclusion  of  the  evidence,  objected  as  follows. — ^The  first  count 
cannot  be  sustained.  It  states  that  500/.  of  lawful  money,  &c.  was  obtained; 
whereas  the  evidence  is  that  a  cheque  was  obtained.  Then  with  regard  to  the  last 
count,  it  must  be  shewn  that  by  the  false  pretence  alleged  the  money  was  obtained. 
The  fraud  must  be  directed  to  the  particular  transaction,  and  there  must  be  some 
immediate  connection  between  the  pretence  and  its  object.  Now  the  defendant  was 
introduced  to  the  prosecutor,  in  the  first  instance,  as  Captain  Hamilton,  and  the  pre- 
tence was  made  before  he  had  even  heard  of  any  brick-field.  It  is  clear,  therefore, 
that  it  was  not  made  for  the  purpose  alleged  in  this  indictment.  Suppose  a  man  weie 
to  dress  himself  in  some  masquerade  attire,  without  any  intention  at  the  time  of  cooi- 
mitting  a  fraud,  and  from  some  circumstances  that  subsequently  arise,  he  is  enabled 
by  his  assumed  character  to  obtain  money  ;  can  it  be  said  that  the  pretence  was  for 
the  purpose  of  obtaining  an  object  which  was  never  thought  of  at  the  time  the  dress 
was  assumed  ?  The  adoption  of  the  character  was  for  no  purpose  of  fraud.  Hie 
fraud,  if  any,  is  rather  in  not  divesting  himself  of  an  assumed  title,  than  in  adopting 
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one.  Again,  the  purpose  for  which  this  was  done  may  have  heen  a  perfectly  honest  one. 
The  money  was  expended  in  the  purchase  of  a  brick-field,  and  if  things  had  been 
allowed  to  take  their  course,  the  speculation  might,  and  in  all  probability  would,  haye 
turned  out  to  be  a  profitable  one,  and  the  prosecutor  would  have  received  the 
promised  return  upon  his  capital.  I  submit,  that  the  mere  fact  of  making  a  false  pre- 
tence, if  not  for  a  dishonest  purpose,  is  not  a  crime  within  the  Act.  (R.  v.  TVUliams, 
7 CAP.  354.) 

Pollock,  C.  B. — Both  of  these  counts  cannot  be  supported,  since  there  is  clearly 
bat  one  transaction. 

Clarkson, — I  trust,  my  Lord,  you  will  not  withdraw  either  from  the  consideration  of 
tiiejury. 

Ballaniine, — I   submit  that  my  learned  friend  ought  to  select  on  which  he  will 

Pollock,  C.  B. — ^No  ;  he  is  not  bound  to  do  that ;  the  whole  indictment  must  go  to 
the  jury,  and  the  verdict  may  be  entered  on  either,  should  it  be  necessary.  With 
Rgard  to  the  objections  that  have  been  made,  it  is  not  denied  that  the  defendant 
represented  himself  to  be  a  captain  in  the  Fifth  Dragoon  Guards,  nor  that  that  repre- 
lentation  was  false.  But  two  points  are  especially  relied  on.  First,  that  the  pretence 
Its  not  originally  made  for  the  purpose  alleged.  Now  it  appears  to  me,  that  every 
time  a  man  reiterates  a  false  pretence,  he  mc^es  one  within  the  Act.  I  do  not  see  how 
he  can  exhaust  his  liability  by  the  commission  of  a  single  fraud.  If  he  assumes  a  false 
dvracter  for  one  object,  his  maintaining  it  for  the  accomplishment  of  another  does  not 
direst  the  second  of  its  criminality.  Secondly — (to  the  jury) :  Was  the  assumption 
eftiie character  persevered  in  for  the  purpose  of  defrauding  the  prosecutor?  I  do  not 
at  tiie  same  time  fully  admit  the  doctrine  that  the  obtaining  money  under  false  pre- 
tences is  not  a  crime,  if  the  defendant  does  not  intend  ultimately  to  cheat  the  person 
advandng  it.  It  is  forgery  on  the  part  of  one  who  accepts  a  bill  in  the  name  of 
tnolher,  even  although  he  may  intend  to  provide  funds  to  meet  it  when  it  becomes  due. 
In  R.  V.  Williams,  the  defendant  believed,  however  erroneously,  that  he  had  some  sort 
of  right  to  do  as  he  did,  and  this  was  probably  the  ground  on  which  the  jury  acquitted 
him.  But  as  the  evidence  stands  in  this  case,  I  shall  leave  it  to  you  to  say  whether 
tiu8  character  was  maintained  for  the  purpose  of  defrauding  the  prosecutor. 
The  jury  returned  a  verdict  of  guilty,  and  it  was  entered  upon  the  second  count. 


CENTRAL  CRIMINAL  COURT. 

October  Session,  1846. 

(Before  Mr.  Justice  Coleridgk  and  Mr.  Justice  Maule.) 

October  30. 

The  Queen  v,  Hu6HEs.(a) 

l^  an  indieimemi  for  a  rape  committed  npon  a  child  under  ten  yean  qf  age,  the  prisoner  cannot 
be  convicted  of  an  auault  under  1  Vict.  c.  85,  «.  11. 

rS  prisoner  was  indicted  for  committing  a  rape  upon  a  child  under  ten  years  of 
age,  but  fix)m  the  evidence  of  the  surgeon  it  was  doubtful  whether  there  had 
been  penetration.  The  child  appeared  to  have  made  no  resistance,  and  from  certain 
e^iressions  that  she  had  used  at  the  time,  consent  on  her  part  might  be  assumed. 

Clarkson,  for  the  prisoner,  submitted,  that  if  acquitted  of  the  principal  charge,  he 
ooold  not  be  convicted  of  an  assault  under  I  Vict.  c.  85,  s.  II.    He  was  aware  of  the 

(a)  Reported  by  B.  C.  Robinson,  Esq.,  B«rrister-at*law. 
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dialinction  that  had  been  taken  by  Mr.  Juatiee  Coleridge  in  the  case  of  IZ.  v.  Dmy  (9  C» 
&  P.  722),  between  consent  and  aubniission,  and  that  the  mere  fact  of  a  child  ™lr;«y 
no  resistance  when  in  the  embraces  of  a  man  would  be  no  sufficient  proof  of  consent ; 
but  here  there  was  an  actual  consent.    He  also  cited  JR.  v.  Btmks  (8  C.  &  P.  574). 

Prendergast,  for  the  prosecution,  cited  R.  y.  McRue  (8  C.  &  P.  641). 

CoLxaiDOE,  J. — ^We  are  of  opinion  that  an  indictment  framed  upon  the  statute  for 
criminally  abusing  a  child  under  the  age  of  ten  years  is  not  within  the  11th  section  of 
the  1st  Vict.  c.  85  ;  that  section  is  only  applicable  where  the  offence  charged  includes 
an  assault  upon  the  person.  Now,  this  indictment,  although  it  does  in  terms  allego 
the  commission  of  an  assault,  does  not  charge  it  as  material  and  necessary  to  the  issue ; 
since  consent,  or  non-consent,  is  immaterial.  In  R.  v.  Banks,  although  Patteson,  J^ 
had  at  first  some  doubt  upon  tiie  pointy  yet,  in  summing  up,  he  appears  to  have  taken 
this  view  of  the  case. 

Maule,  J. — ^The  11th  section  of  the  Ist  Vict,  c*  85,  which  is  introductory  of  a 
new  and  very  peculiar  law«  applies  by  its  terms  to  cases  where  the  crime  charged  in* 
eludes  an  assault  upon  the  person.  Now,  to  decide  whether  an  alleged  crime  doea 
so  or  not,  we  must  look  at  the  indictment,  and  see  what  is  necessary  to  snpport  it^ 
without  suspending  our  judgment  until  the  evidence  has  been  adduced.  It  is  tme  tia* 
the  indictment  alleges  in  sp  many  words  that  the  prisoner  made  an  assault;  but  tiw 
question  as  to  whether  or  not  there  was  an  assault,  which  depends  upon  whether  er 
not  there  was  consent,  is  rendered  immaterial  by  the  terms  of  the  Act  upon  whidi  ti» 
indictment  is  framed.  Those  words,  therefore,  being  immaterial,  do  not  bring  it  witida 
tiie  above  section.  Suppose  an  indictment  alleged  that  A.  B.  made  an  assault  npea 
C.  D.,  and  uttered  a  forged  note  to  him ;  that  would  in  a  certain  sense  charge  ■■ 
assault,  but  not  in  the  real  one.>  The  case  of  R.  v.  Dtty  (9  C.  &  P.  722)  was  an 
attempt  to  abuse  a  child  under  ten  years  of  age,  which  is  a  misdemeanor.  The  indioU 
ment  would  contain  a  count  for  a  common  assault,  and  it  is  in  cases  where  the  t 
is  substantially  charged,  that  the  distinction  between  submission  and  consent 
nateriaL 
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October  Session,  1845. 

October  31. 
(Before  Mr.  Justice  Maule.) 

The  Queen  v.  Bridget  Smith,  (a) 

Where  a  proaeeutor  hat  been  baptized  by  one  Chriatian  name  and  confirmed  by  a  d^fereni  one,  tnd 
has  not  acquired  the  former  by  common  reputation^  a  deteription  of  him  in  an  indictment  by  neh 
baptismal  name  is  erroneous. 

THE  prisoner  was  indicted  for  administering  poison  to  one  Patrick  Henry  Smith. 
The  prosecutor  deposed  to  his  being  a  Roman  Catholic,  and  that  he  wis 
christened  by  the  name  of  Patrick  Henry ;  he  had  been  sometimes  called  Henry  snd 
sometimes  Patrick,  but  never  Patrick  Henry,  except  by  his  mother ;  he  was  confirmed 
in  1827  by  the  name  of  Henry,  and  was  generally  called  Henry  after  that ;  he  hid 
signed  the  name  of  Henry  at  the  time  of  his  marriage. 

Maule,  J. — It  appears  to  me  that  the  prosecutor  is  misdescribed ;  he  has  been  com* 
monly  known  by  the  name  of  Henry  and  of  Patrick,  but  not  of  Patrick  Henry.  Tben 
again,  although  that  is  his  name  by  baptism,  he  has  been  since  confirmed  by  another, 
and  in  Sir  Francis  Gawdy's  case  (Co.  Litt.  3,  a)  it  is  laid  down,  that  where  a  mann 
confirmed  by  a  different  name  from  his  baptismal  one,  he  must  be  described  by  his 
name  of  confirmation.  My  brother  (Coleridge,  J.)  agrees  with  me  that  the  prisoner  most 
be  acquitted  on  thb  indictment,  and  of  course  another  may  be  preferred. 
(«)  Reported  by  B.  C.  Robikson,  Esq.,  Barriiter-at-Uw. 
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JtTHB  Sbsbiok,  1845. 

June  21. 

The  Qukbn  v.  OstniT  and  ViNBB.(a) 

Mklmiiii/ybr  obtamUnff  mmuf  wnder fliUe  pftiemtm,  Tkt  ivortft "  wdmirfuUy  didfaiatHy  yretmd*' 
€rt  ntfieient,  witkout  may  Jvrthtr  alteration  of  a  weieiUer.  Where  the  pretence  on  which  ike 
memey  wae  obtained  ie  properly  neyati9ed  and  prowed  to  he  /alee,  the  negation  in  the  indictment  qf 
elUier  facte  tohich  are  proved  to  be  true  will  not  vitiate. 

THE  jurors  for  our  Lady  the  Queen,  upon  their  oath  present,  that  James  Orubj, 
late  of  tiie  parish  of  Saint  Martin*in- the- Fields,  in  the  county  of  Middlesex* 
kbourer,  and  Lee  Viner,  late  of  the  parish  aforesaid,  in  the  county  aforesaid,  labourer, 
m  the  27th  day  of  September,  in  the  eighth  year  of  the  reigp  of  our  Sovereign  Lady 
Uoeen  Victoria,  at  the  parish  aforesaid,  in  the  county  aforesaid,  and  within  the  juris- 
diction of  the  Central  Criminal  Court,  walawfuUy  did  falsely  pretend  to  one  Mary  Price, 
Ikit  a  certain  paper  writing  then  produced  by  the  said  James  Gruby  and  Lee  Viner  to 
Ihs  said  Mary  Price  was  a  lease  of  a  certain  messuage  and  dweUing-house,  situate 
Mo.  3,  White  Hart^treet,  in  the  parish  and  county  aforesaid,  from  the  said  James 
Gniby  to  the  said  Mary  Price,  for  the  term  of  nine  years  from  the  day  and  year  afore- 
fldd ;  by  means  of  which  said  false  pretences  the  said  James  Gruby  and  the  said  Lee 
Viner  diid  then  and  there,  and  within  the  jurisdiction  of  the  said  Central  Criminal 
Court,  imlawfiilly  obtain  from  the  said  Mary  Price  one  promissory  note  of  the  Governor 
and  Company  of  the  Bank  of  England,  commonly  called  a  bank-note,  for  the  payment 
of  100/.,  of  the  value  of  100/. ;  one  other  promissory  note,  &c. ;  the  said  several  bank- 
notes then  and  there  being  the  bank-notes,  goods,  and  chattels,  property  and  money  of 
tlie  said  Mary  Price,  with  intent  to  cheat  and  defraud  her,  the  said  Mary  Price,  of  the 
nine;  whereas  in  truth  and  in  fact  the  said  paper  writing  then  and  there  produced  to 
tile  said  Mary  Price  by  the  said  James  Gruby  and  Lee  Viner  was  not  a  lease  of  the 
aid  messuage  and  dwelling-house  from  the  said  James  Gruby  to  the  said  Mary  Price 
for  the  term  of  nine  years,  or  for  any  other  term  ;  nor  was  the  same  a  lease  of  the  said 
msnage  and  dwelling-house,  or  of  any  messuage  or  dwelling- house,  to  the  great  damage 
and  deception  of  the  said  Mary  Price,  to  the  evil  example  of  all  others  in  the  like  case 
offending,  agidnst  the  form  of  the  statute  in  such  case  made  and  provided,  and  against 
the  peace  of  our  Lady  the  Queen,  her  power  and  dignity. 

llie  prisoners  were  charged  by  the  above  indictment  with  having  obtained  money  by 
Use  pretences ;  that  on  which  the  prosecutrix  swore  she  parted  with  her  money,  being 
the  representation  that  the  lease  was  a  valid  one  for  nine  years.  On  being  produced, 
it  appeared  to  be  a  valid  lease  for  three  years,  but  the  figure  3  had  been  crossed  by  a 
pencil  and  9  substituted. 

Baliantine,  for  the  prisoners,  contended  that  the  indictment  was  bad  on  the  face  of 
it,  and  that  it  was  not  supported  by  the  evidence.  In  the  first  place,  there  was  no 
iQegation  of  a  scienter,  and  without  this  there  could  be  no  offence.  R,  v.  Henderson 
(1  C.  &  Mar.  328)  is  an  authority  to  shew  the  necessity  of  averring  knowledge  of  the 
lietence  being  false.  A  man  may  very  innocentiy  make  an  untrue  statement.  Se- 
•soBdly,  the  negation  of  the  truth  of  the  pretences  is  too  large.  The  pretence  itself 
k  that  the  lease  was  for  nine  years,  and  afterwards  it  is  alleged  that  the  lease  was  not 
ikase  for  nine  years,  or  for  any  otiier  time,  nor  was  the  same  a  lease  of  any  messuage 
«r  dwelling-house.  Now,  as  the  prosecutor  has  chosen  to  make  his  denial  in  these 
tttms,  he  must  prove  it  to  its  full  extent.  But  the  lease  is  cleariy  good  for  three  years* 
iBd  the  allegation  being  bad  in  part,  u  bad  altogether.  *  What  is  the  nature  of  the 
issue  between  the  parties  ?  The  indictment  starts  with  a  certain  proposition ;  the  plea 
(•)  BtfOKtod  bjB.  C»  RoanrsoMy  Esq.,  Bafriiler-at4aw. 
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denies  it ;  the  proposition  turns  out  to  be  false  ;  the  plea  must  therefore  be  true.  If  I 
state  that  a  book  and  an  inkstand  are  on  this  table,  and  my  statement  is  denied,  if  in 
fact  the  inkstand  is  here,  but  the  book  is  not,  I  am  wrong  and  my  opponent  is  right 

B.  C.  Robinson,  for  the  prosecution. — First  with  regard  to  the  scienter.  The  w«d 
unlawfully  appears  in  the  indictment,  and  that  is  sufficient.  Unless  the  pretences  iren 
made  knowingly,  they  would  not  be  unlawful.  It  is  merely  the  use  of  a  more  compR^ 
hensive  word.  The  case  of  R,  v.  Henderson  is  no  authority,  because  there  the  wod 
unlawfully  was  omitted.  All  that  the  case  decides,  therefore,  is,  that  the  word  ^*fekdf 
is  of  itself  insufficient.  There  must  be  an  allegation  of  knowledge,  or  something  equ 
valent,  and  it  is  impossible  to  say  that  in  the  word  "  unlawfully"  knowledge  is  nol 
implied.  Secondly. — The  negation  of  the  truth  of  the  pretences  is  sufficient.  It  ii 
divisible  into  several  propositions,  separated  by  the  conjunction  "  or"  and  as  the  firl 
fully  denies  the  truth  of  the  pretence  alleged,  the  rest  may  be  rejected.  If  fifty  othe 
pretences  were  alleged  and  negatived,  still  if  that  was  the  one  which  alone  induced  tiu 
prosecutrix  to  part  with  her  money,  though  the  others  were  proved  never  to  have  bees 
made,  the  prisoners  might  still  be  convicted.  Suppose,  then,  that  in  the  early  part  oi 
the  indictment,  after  the  allegation  of  the  pretence  that  the  lease  was  for  nine  years, 
such  other  pretences  had  been  stated  as  are  denied  to  be  true  in  the  latter  part,  on 
the  evidence  as  here  given  they  might  be  rejected.  But  if  that  is  so  with  some  of  the 
pretences  themselves,  still  more  clear  is  it  that  we  may  reject  the  mere  negation  oi 
pretences  that  have  never  been  alleged.  The  plea  of  "  not  guilty*'  does  not  put  in 
issue  all  that  is  alleged  in  the  indictment.  It  merely  traverses  that  which  is  material 
to  sustain  the  charge  alleged ;  otherwise,  where  a  man  was  indicted  for  stealing  twe&t| 
di£ferent  articles,  he  would  be  entitled  to  an  acquittal  unless  all  were  proved  to  have 
been  stolen. 

Ballantine,  in  reply. — The  word  "  unlawfully  "  is  not  a  sufficient  substitute  for  tk 
scienter.  Many  things  may  be  done  unlawfully  which  are  not  done  knowingly,  and 
still  more  which  may  not  be  done  criminally.  Again,  the  proposition  in  the  latter 
part  of  the  indictment  is  not  divisible.  At  least  the  words  "for  the  term  of  nineyean, 
or  for  any  other  term,"  are  one  single  allegation,  even  although  the  rest  should  be  looked 
upon  as  distinct. 

Mr.  Commissioner  Bullock  thought  the  points  were  well  worthy  of  mature  oona* 
deration,  and  if  the  prisoners  were  convicted,  he  would  consult  the  judges  on  the 
subject.  The  prisoners  were  convicted, 

Friday  t  July  11. — ^The  learned  commissioner  now  stated  that  he  had  spoken  to  ti» 
of  the  judges  on  the  subject,  and  they  were  of  opinion  with  him,  that  the  indictnieDt 
was  good,  and  supported  by  the  evidence. 


CENTRAL  CRIMINAL  COURT. 

NovEMBBR  Session,  1845. 
(Before  Lord  Denman,  C.  J.) 

November  27. 
Thb  Quebn  v. (a) 

Where  a  person  gaee  a  ewmteffeit  coin  to  a  woman  with  whom  he  had  shortly  btfore  had  interemtm 

it  woi  held  to  be  an  uttering  within  the  2  Wm.  4,  c.  34,  «.  7. 
Sembht  that  gimng  away  counterfeit  moneg  in  charity  ie  an  uttering  within  the  above  Act,  per  hm 

Denman  and  Coltman,  J,  questioning  the  decision  qf  Lord  Abinger  in  R,  ▼.  Page  (8  C.  if  P.  Itf) 

THE  defendant  was  indicted  for  uttering  counterfeit  coin.    Evidence  was  addocef 
to  shew  that  he  had  given  a  counterfeit  sovereign  to  a  girl,  with  whom  he  had  hd 
intercourse. 

(a)  Reported  by  B.  C.  Robinson,  Eiq.,  BaRitter.at.law. 
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Bodkin,  in  opening  the  case  for  the  prosecution,  referred  to  R.  v.  Page  (8  C.  &  P.  122); 
m  which  Lord  Abinger  ruled  that  the  giving  a  piece  of  counterfeit  money  away  in  charitjr 
IBS  not  an  uttering  within  the  2  Wm.  4,  c.  34,  s.  7,  although  the  person  giving  knew  it 
to  be  counterfeit,  as  there  must  be  some  intention  to  defraud.  The  learned  counsel 
contended  that  the  present  case  was  clearly  distinguishable,  even  supposing  that  to  be  the 
kwy  and  he  apprehended  that  the  question  for  the  jury  would  be,  whether  the  coin  had 
lieen  passed  with  a  knowledge  of  its  being  counterfeit,  and  with  the  intention  of  putting 
iinto  circulation. 

Lord  Dbnmak,  C.  J.  (in  summing  up). — As  to  the  law  of  this  case,  my  learned  brother 
(Coltman,  J.)  and  myself  are  clearly  of  opinion  that  if  the  defendant  gave  the  coin  to 
tiie  woman  under  the  circumstances  stated,  knowing  it  to  be  counterfeit,  he  is  guilty  of 
I;  tie  offence  charged.  We  do  not  consider  the  decision  of  Lord  Abinger  to  be  in  point; 
tint  was  a  case  of  charity ;  at  the  same  time  we  have  great  doubts  as  to  the  correct- 
K88  of  that  ruling,  and  if  a  similar  case  were  to  arise,  we  should  reserve  the  point. 


COURT  OF  QUEEN'S  BENCH. 

Monday y  November  24,  1845.  • 

Thb  Quebk  v.  Sib  Richabd  Dobson  and  OTHBBs.(a) 

Indictment — Nuisance — Certiorari^ Cotts  under  atat.  5^6  Wm,  Sf  M,  c.  lit  s.  3. 

Th  protecutor  qf  an  indictment,  which  has  been  removed  hy  certiorari  at  the  instance  of  a  dtfend- 
mt,  it  entitled  to  hie  costs  under  the  b  Sc  6  Wm,  Sf  M,  c,  II,  s,  3,  if  the  defendant  be  convicted, 
^koufk  the  whole  of  the  money  necessary  for  carrying  on  the  expenses  qf  the  prosecution  has 
httn  sivaHced  by  other  parties  on  his  promise  to  repay  them. 

On  an  indictment  for  impeding  the  navigation  qf  a  river  which  is  an  ancient  highway,  persons  who 
i»  consequence  of  the  nuisance  have  experienced  danger,  or  have  been  compelled  to  wait  an  unusual 
length  qf  time  brfore  they  could  disembark  at  a  landing-place  which  they  had  used  before  the 
creation  of  the  nuisance,  are  parties  grieved  within  the  meaning  of  the  b  ^6  Wm,  8f  M,  c. 
lit  9-  3. 

^fact  that  the  prosecutors  of  an  indictment  which  has  been  removed  by  certiorari  have  been  paid 
their  expenses  as  witnesses,  or  for  other  services  relating  to  the  trial,  though  a  proper  matter  to 
k  considered  by  the  Master  on  taxation,  is  not  a  reason  why  a  side-bar  rule  for  referring  it  to 
ike  Master  to  tax  the  costs  qf  the  prosecutors  to  be  paid  by  the  defendants,  under  the  b  8^  6  Wm, 
lfM,c,  11,  «.  3,  should  be  discharged,  nor  is  the  fact  that  an  indictment  has  been  removed  by 
certiorari,  at  the  instance  of  one  only  of  several  defendants,  a  reason  for  discharging  such  side-lar 
mle. 

THE  defendants  had  been  convicted  on  an  indictment  for  a  nuisance,  which  had  been 
removed  into  this  court  by  a  writ  of  certiorari,  at  the  instance  of  one  only  of  them, 
Mr.  Sutton.  The  indictment  consisted  of  four  counts,  and  charged  the  defendants 
^  having  erected  a  certain  embankment,  with  having  continued  a  certain  embank- 
ment erected,  with  having  erected  a  certain  wharf,  and  with  having  continued  a  certain 
^^larf,  athwart  and  across  a  certain  part  of  the  river  Thames,  which  passes,  runs,  and 
ilows  through  and  along  the  county  of  Kent,  being  an  ancient  navigable  river  and  com- 
Hum  Queen's  highway,  "  by  means  whereof  the  navigation  and  free  passage  of,  in, 
tliroogh,  along,  and  upon  the  said  river  Thames  and  common  Queen's  highway  there, 
on  the  day  and  year  aforesaid,  during  the  time  aforesaid,  hath  been,  and  still  is,  greatly 
^raitened,  obstructed,  and  confined,  &c..  so  that  the  liege  subjects,  &c.,  navigating, 
niling,  rowing,  passing,  repassing,  and  labouring  with  their  ships,  lighters,  boats, 
vlienries,  and  other  vessels,  in,  through,  along,  and  upon  the  said  river  and  ancient  and 
common  Queen's  highway  there,  &c.,  could  not,  nor  yet  can,  go,  navigate,  sail,  row, 
PI88,  repass,  and  labour  with  their  ships,  barges,  lighters,  boats,  wherries,  and  other 
^^enels,  upon  and  about  their  lawful  and  necessary  affairs  and  occasions,  in,  through, 
ikmg,  and  upon  the  said  river  and  common  Queen's  highway  there,  in  so  free  and  unin- 

(a)  Reported  by  £•  Wise,  Esq.,  Barrister-at-law. 
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temipted  a  manner  as  of  right  they  ought,  and  before  have  been  need  and  acooitoiied 
to  do,"  &c.  On  the  12th  of  June  last,  sentence  waa  passed  on  the  defendants,  and  ca 
thesame  daya  side-bar  rule  was  obtained,  which  orde^d,  "  that  it  be  refierred  toda 
ooroner  and  attorney  of  this  court  to  tax  the  costs  to  be  paid  by  the  defendants  to  da 
prosecutors,  or  their  attorney."  A  rule  mtt  had  been  obtained  1^  Badeley,  to  di8chii|i 
the  sidcobar  rule*  The  affidavits  charged  that  the  prosecutors  were  nominal  prass* 
cutors  only,  and  not  the  real  prosecutors  of  the  indictment,  and  were  not  partiea  grievBi 
or  injured  within  the  meaning  of  the5  &  6  Wm.  &  M.  c.  11,  s.  3,  which  enacts,  "tfait 
if  the  defendant,  prosecuting  the  writ  of  certiorari,  be  convicted  of  the  offence  for 
which  he  was  indicted,  then  the  Court  of  Queen's  Bench  shall  give  reasonable  costs  ta 
the  prosecutor  (if  he  be  the  party  grieved  or  injured,  or  be  a  justice  of  the 
mayor,  bailiff,  constable,  &c.,  who  shall  prosecute  on  account  of  any  fact  committed 
done,  that  concerned  him  as  an  officer),  to  be  taxed  according  to  the  course  of  the  sni 
court,"  &c.  The  affidavits  also  stated  that  all  the  expenses  of  the  prosecntion  had  hum 
paid  out  of  the  funds  of  an  association  called  "  The  United  Greenwich  Watermen's 
Floating  Accommodation  Society ;"  that  all  the  prosecutors  had  been  paid  their  expenses 
as  witnesses  ;  that  one  of  them,  a  gentleman  named  Dobson,  who  is  a  surveyor,  had 
also  been  paid  a  large  sum  for  making  a  model  for  use  at  the  trial ;  and  suggested  tfait 
the  company  was  the  real  prosecutor.  The  attorney  for  the  prosecution  did  not  make 
any  affidavit  in  answer.  The  other  prosecutors  swore  that  they  were  the  real  prose- 
cutors, and  not  merely  nominal  prosecutors ;  they  admitted  that  money  had  bea 
advanced  (o  them  for  the  purposes  of  prosecution,  but  affirmed  that  they  were  under  a 
promise  to  repay  the  money  so  advanced.  Four  of  them,  who  are  free  watermen  cf 
the  Watermen's  Company  of  the  City  of  London,  swore  that  "  the  watermen  of  the 
river  Thames  are  made  the  subject  of  divers  Acts  of  Parliament,  and  particularly  tk 
fourth  and  fifth  years  of  the  reign  of  her  Majesty  Queen  Victoria,  intituled,  '  An  Act  fir 
manning  her  Majesty's  Fleet,'  and  the  seventh  and  eighth  of  his  late  Majesty  1S3bb% 
George  the  Four^,  c.  75,  intituled  '  An  Act  for  the  better  Regulation  of  the  Wstop* 
men  and  Lightermen  on  the  river  Thames,  between  Yantlet  Creek  and  Windsor,'  mi 
by  which  latter  Act  the  Court  of  Master- wardens  of  the  said  Watermen's  Company  of 
the  said  city  of  London  are  given  the  right  to  make  bye- laws ;  but  by  a  subsequoit 
section  of  the  same  Act,  the  Court  of  Mayor  and  Aldermen  of  the  City  of  Londcm  mij 
make  bye-laws  which  would  override  those  made  by  the  Court  of  Master- wardens  of 
the  said  Watermen's  Company  of  the  said  city  of  London;  and  accordingly,  certain byo- 
laws  have  been  made  by  the  said  Court  of  Mayor  and  Aldermen  at  various  times,  under 
which  the  said  river  Thames  is  now  worked  ;"  and  after  setting  out  the  b3re-laws  moR 
particularly,  stated  "that  the  said  embankment  erected  by  said  defendants,  and  being  tiit 
nuisance  complained  of  in  said  indictment  in  this  matter,  is  a  great  injury  to  deponenb 
as  free  watermen  of  the  said  river  Thames,  as  in  consequence  thereof  a  great  accnnn- 
lation  of  mud  has  taken  place  on  the  said  Garden- stairs,  rendering  it  impossible  for 
them  to  cleanse  the  same,  as  required  by  bye-law  9  before  referred  to ;  and  sIa 
that  in  consequence  of  the  said  embankment  they  cannot  lay  their  boats  broadnde 
towards  or  along  said  stairs,  as  by  said  bye-law  24  they  ought  to  do ;  and  shQ, 
that  in  consequence  thereof  they  are  prevented  from  reaching  the  accustomed  plaee 
for  mooring  their  boats  at  high  water  in  safety,  and  laying  them  up  on  the  hard  it 
low  water,  us  heretofore  ;  that  they  have,  since  the  erection  of  said  embankment,  bos 
obliged  to  moor  their  boats  further  out  into  the  said  river  Thames  than  formerly  tbef 
had  been  accustomed  to  do,  prior  to  the  erection  of  the  said  embankment  or  encroach- 
ment as  aforesaid,  by  means  of  which  their  said  boats  arc  liable  to  be  run  down  by  the 
vessels  navigating  said  river  lliames,  and  their  means  of  living  thereby  endangered; 
and  also,  that  said  embankment  or  encroachment  is  a  great  hinderance  and  obstructioa 
to  the  entrance  of  the  public  landing-place  at  Grarden- stairs  aforesaid."  Another  of 
the  prosetutors,  also  a  free  waterman,  swore  that "  he  has,  since  the  erection  of  d» 
said  embankment;  lost  four  anchors  and  cables,  in  consequence  of  his  being  obliged  to 
moor  his  boat  further  out  into  the  said  river  Thames  than  formerly  he  had  been  accus* 
tomed  to  do  prior  to  the  erection  of  the  said  embankment  or  encroachment  as  aforesaid; 
and  also  tliat  the  said  embankment  or  encroachment  is  a  great  hinderance  and  obstruction 
to  the  entrance  of  the  public  landing-place  at  Garden-stairs  aforesaid." 


THE  QUXBN  «.  IX>B80N  AND  OTHERa  iM 

Two  other  of  the  prosecutors,  Mr.  R.  Dobson,  a  surveyor,  and  John  Fossey,  of  the 
oful  Hospital,  Greoiwich,  pensioner,  swore  that  ^*  they  have  resided  at  Ghreenwich 
bresaid  for  several  years  last  past,  and  have  been  respectively  in  the  habit  of  landing 
id  embarking  from  and  to  boats  and  other  vessels  at  Garden-stairs  aforesaid,  and  that 
le  said  embankment  erected  by  the  said  defendants,  and  being  the  nuisance  com* 
lined  of  in  the  said  indictment  preferred  in  this  matter,  is  a  grievance  and  injury  to 
gnnents,  inasmuch  as  they  have  respectively  experienced  and  witnessed  great  danger 
id  difficulty  in  landing  and  embarking  from  and  to  boats  and  other  vessels  at  Ghirden* 
airs  aforesaid,  in  consequence  of  the  accumulation  of  mud  occasioned  by  the  said 
ibankment  mentioned  in  the  said  indictment,  making  the  said  Garden-stairs  unsafe, 
qqpery»  and  dangerous ;  and  further,  that  they,  deponents,  are  further  aggrieved  and 
jued  by  the  said  embankment,  so  as  aforesaid  erected  by  the  said  defendants,  inas- 
odi  as  previous  to  the  erection  thereof,  if  deponents,  or  either  of  them,  wished  to 
■d  at  the  said  Garden-stairs,  and  the  front  of  the  said  stairs  was  blocked  up  or  full  of 
oits  or  craft,  they,  deponents,  or  either  of  them,  could  before  the  building  of  the  said 
■btnkment  have  disembarked  on  the  west  side  of  the  said  Garden- stairs,  and  the 
cponents  are  therefore  obliged  to  wait  until  there  is  a  free  passage  to  land  at  the  front 
I  the  said  Garden-stairs."  Against  the  rule  for  discharging  the  side-bar  rule,  cause 
Its  now  shewn  by 

M.  Chambers,  Keane,  Pigott,  and  H.  Hill, — lliis  nile  must  be  discharged.  It  was 
tauned  on  affidavits  which  suggested — ^first,  that  the  prosecutors  were  nominal  pro- 
eeotors  only,  and  not  real  prosecutors.  Secondly,  that  if  they  were  real  prosecu- 
an,  they  were  not  parties  aggrieved  within  the  meaning  of  the  5  &  6  Wm.  &  M.  c.  11, 
^  3.  The  affidavits  in  answer  state  in  terms  most  positive  that  the  nominal  prose- 
ators  are  also  the  real  and  bond  fide  prosecutors  of  this  indictment.  If  a  person  be 
odi  prosecutor  and  witness,  or  both  prosecutor  and  surveyor,  there  is  nothing  illegal 
r  improper  in  his  receiving  his  expenses  as  witness  or  surveyor,  especially  when  the 
vosecntion  is  the  joint  concern  of  many,  and  its  expenses  are  defrayed  from  a  common 
and.  The  affidavits  in  answer  further  shew  that  the  prosecutors  are  parties  grieved 
rithin  the  meaning  of  the  statute.  It  may  be  conceded  that  the  nuisance  presses  with 
;reater  hardship  on  those  of  the  prosecutors  who  are  watermen  than  on  the  others  : 
U  tiierefbre,  it  can  be  shewn  that  diose  others  are  parties  grieved  within  the  meaning 
if  the  Act,  the  case  of  all  will  be  made  out.  It  is  very  tame  that  the  grievance  or 
qnry  contemplated  by  the  statute  was  one  that  should  press  upon  the  prosecutor 
BQR  than  upon  the  subjects  in  general,  but  his  right  to  costs  is  not  prejudiced  by  the 
set  that  many  others  suffer  by  the  grievance  of  which  he  complains.  There  are  several 
Mes  that  establish  this  doctrine ;  it  will  suffice  to  quote  that  of  R.  v.  Tavnton  St. 
Kvy  (3  M.  &  S.  465),  in  which  several  persons  were  held  entitled  to  costs  under  the 
totate,  as  prosecutors  of  an  indictment  for  not  repairing  a  highway,  one  as  constable 
rfthe  manor,  the  other  as  parties  grieved,  they  having  previously  used  the  way.  This 
PMe  shews  the  two  prosecutors,  who  are  not  watermen,  are  parties  grieved  within  the 
Mote,  and  it  cannot  be  denied  that  the  watermen  are  within  it.  It  is  supposed, 
korever,  that  these  prosecutors  have  become  disentitled  to  receive  costs,  because  they 
bcve  received  assistance  from  the  society  named  in  the  affidavits  in  support  of  this  rule. 
Iliit  is  not  so ;  the  question  was  before  the  Court  in  the  case  of  R.  v.  Williams  (8  J.  P. 
107 ;  see  3  Law  T.  220)  ;  there  it  was  contended  that  a  prosecutor,  who  was  a  party 
pimd,  was  not  entitled  to  the  expenses  of  the  prosecution,  because  as  others  had  con- 
tnboted  by  public  subscription  towards  these  expenses,  he  could  not  be  considered  the 
lok  prosecutor ;  but  the  Court  said,  "  The  prosecutor  is  both  the  party  grieved  and 
the  prosecutor  of  this  indictment.  Being  so,  we  cannot  inquire  how  much  he  has 
received  from  other  persons.  As  he  fills  both  these  characters,  we  should  be  entering 
Qi  an  impertinent  inquiry,  if  we  did  inquire  how  much  he  had  received  from  A.  or 
bom  B.  We  ought  to  lay  down  the  broad  rule,  that  where  the  party  grieved  is  the 
xneecutor  of  an  indictment,  he  is  entitled  to  his  expenses,  though  he  may  have  received 
iSBistancc  from  other  persons." 

Loan  Dbnmak,  C.J. — ^That  is  so;  it  never  could  have  been  intended  that  the 
iefendant  should  have  such  a  benefit  from  a  subscription  to  bring  him  to  justice.  Let 
a  hear  the  other  side. 
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Jtmes,  Sexjt.  and  Badeley,  contrk. — It  is  laid  down  in  Mr.  Archbold'a  Practice,  p.  168, 
that  the  prosecutor,  to  bring  himself  within  the  benefit  of  the  statute,  most  have  been  a 
party  grieved,  and  have  prosecuted  at  his  own  expense.  [Lord  Dbnman,  G.  J. — Ytn, 
will  find  that  you  have  consulted  an  edition  published  before  the  case  which  had  been 
referred  to  was  decided.]  The  doctrine  is  in  accordance  with  the  decision  in  R,  v. 
Ineledon  (I  M.  &  S.  268).  There  the  prosecutor  of  an  indictment  for  obstructiii^ 
a  highway  did  not  apply  for  the  costs  until  after  the  defendant's  recognizance  had  beea 
discharged  and  until  two  years  after  judgment,  and  it  did  not  appear  that  he  had  ever 
used  the  highway  before  it  was  stopped,  and  whilst  it  was  stopped  declared  he  did  not 
care  about  it,  and  the  Court  held  that  he  was  not  entitled  to  costs,  although  the  prose- 
cution was  at  his  expense.  The  Court  thought  he  was  not  a  party  grieved,  and  tint 
there  ought  to  have  been  some  special  and  peculiar  injury  accruing  to  him  finon 
the  obstruction  besides  that  which  affected  all  the  subjects  in  common  with  him. 
So  also,  in  the  more  recent  case  of  R.  v.  Cook  (1  M.  &  R.  526),  Lord  Tenterden,  G.  J., 
said,  "  It  is  sworn  on  the  part  of  the  defendant,  and  not  denied  on  the  other  side,  that 
the  expenses  of  the  prosecution  were  defrayed  by  public  subscription,  and  not  bytix 
persons  whose  names  appear  as  the  prosecutors ;  and  that  being  so,  I  am  of  opimoa 
that  these  persons  cannot  be  regarded  as  the  prosecutors  within  the  meaning  of  tix 
Act  of  Parliament."  At  all  events,  there  are  three  of  these  parties  who  cannot  be 
considered  as  prosecutors,  the  surveyor,  the  attorney,  and  the  Greenwich  pensioner, 
to  each  of  whom  his  expenses  have  been  paid.  [Loan  Dbnman,  G.  J. — ^The  side-ba 
rule  is  for  a  reference  to  the  Master  to  tax,  and  the  objection  which  you  take  is  one 
that  should  be  urged  on  taxation.]  The  indictment  is  for  impeding  the  navigatin; 
how  are  these  three  parties  injiured  by  an  impediment  to  the  navigation  ?  These  partiei 
complain  of  an  impediment  to  Grarden-stairs,  not  of  an  injury  to  the  navigation.  It  ii 
well  settled  that  the  grievance  or  injury  contemplated  by  the  statute  is  one  not  merdy 
incidental  to  or  consequential  on  the  thing  complained  of  in  the  indictment,  but 
must  be  the  direct  result  of  it.  {R,  v.  The  Justices  of  Middlesex,  3  B.  &  A.  938 ;  E. 
V.  Caldecott,  I  D.N. S.  556.)  In  the  latter  the  defendant  was  convicted  of  alibd* 
and  it  was  held  that  the  prosecutor,  who  had  been  maltreated  at  apolitical  dinner  durini^ 
a  riot  which  the  libel  had  caused,  was  not  entitled  to  his  costs  as  a  party  grieved  by 
the  subject  of  the  indictment.  Upon  the  authority  of  this  case  it  is  dear  that  Mr. 
Dobson,  the  surveyor,  and  Mr.  Fossey,  the  pensioner,  are  not  injured  ;  Mr.  Barwo^ 
the  attorney,  does  not  make  any  affidavit ;  it  is  clear  then  that  this  side-bar  rule,  wbick 
is  drawn  up  for  the  benefit  of  qll  those  parties,  fails  as  to  some,  and,  fietiling  as  to  sook; 
it  fails  as  to  all.  Further,  Mr.  Dobson  and  Mr.  Fossey  have  been  paid  their  expenaefc 
[Wig  HTM  AN,  J. — ^That  is  really  matter  of  taxation.]  These  prosecutors  who  ue 
members  of  the  Floating-pier  Association  have  only  contributed  as  members  of  tbil 
association :  they  cannot  be  sued  by  that  association ;  and  therefore,  although  tkf 
may  have  promised  to  repay  the  money  advanced,  they  are  not  legally  liable.  LaaHStf, 
this  indictment  was  removed  by  Mr.  Sutton  only,  and  not  by  the  other  defendanfik 
[WiGHTMAN,  J. — ^That  does  not  signify  in  the  present  question.]  It  was  irregular  to 
call  upon  all  the  defendants  to  pay  the  taxed  costs. 

Lord  Dbnman,  C.  J. — If  we  see  a  prosecutor  and  party  aggrieved,  that  is  enon^ 
for  us ;  we  ought  then  to  direct  that  Ins  costs  be  paid  hun.  In  this  case  that  bii 
been  made  out,  and  the  other  points  in  dispute  are  such  as  will  be  settled  on  tflxftti^ 
It  was  improper  for  the  defendants  to  ask  us  to  discharge  a  side-bar  rule  withoot 
having  the  proper  ingredients  in  support  of  such  a  motion  to  lay  before  us.  This  mk 
must  therefore  be  discharged.  The  mode  of  enforcing  the  payment  of  the  costs  what 
taxed  is  another  question. 

M,  Chambers  then  applied  for  costs,  but— 

Lord  Denman,  C.  J—- There  has  been  an  irregularity,  and  that  is  a  reason  for  not 
^ving  costs. 

Rule  discharged  witkoui  coiti^ 
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COURT  OF  QUEEN'S  BENCH. 
Friday y  Dec.  5,  1845. 

Thk  Queen  in  the  prosecution  of  Henhy  Wilson  v,  William  SBWELL.(a) 

Order  ofreiiitution  byjuttieet  of  assize — Landlord  and  tenant-^  Appeal  under  11  (xeo,  2,  c.  19| 

s.  17 — Evidence, 

TU power  given  byW  Geo.  2,  c.  19,  «.  17,  to  thejntiicee  of  OMsize  to  examine  summarily  into  prO" 
tttdings  by  justices  under  section  16  of  that  Act^  is  given  to  them  as  individuals  and  not  as  Justices 
sedng  under  the  commission  of  assize,  Thertfore,  where  an  indictment  for  disobeying  an  order 
^  restitution  described  the  order  as  made  by  A.  and  B,,  justices  qf  assize,  it  was  held  not  to  be 
proved  by  the  production  of  an  order  y  to  which  the  stamp  of  **  By  the  Court**  had  been  affixed  by 
the  deputy-clerk  of  assize. 

Smble,  such  an  order  should  be  signed  by  the  justices  of  assize  who  make  the  signature,  proved  in 
tke  ordinary  way. 

fpHIS  was  an  indictment  against  William  Sewell  for  disobeying  an  order  of  restitu- 

M.   tion  made  by  Lord  Abinger,  C.B.,  and  Mr.  Justice  Littledale,  as  justices  of  assize, 

under  the  17th  section  of  11  Geo,  2,  c.  19,  s.  17.     The  second  count,  (ft)  after  stating 

It  length  the  complaint  of  Sewell  to  the  judges ;  the  demise  of  the  premises  by  him ; 

that  the  prosecutor  was  tenant ;  the  request  of  the  justices  to  view;  the  first  and  second 

news ;  tiiat  no  one  appeared  to  pay  the  rent,  and  that  there  was  no  distress,  and  that 

Sewell  was  then  put  in  possession  according  to  the  statute  ;  that  the  said  proceedings 

were  afterwards  duly  recorded,  and  that  the  justices  who  made  the  order  had  no  interest 

m  the  premises,  proceeded  as  follows  : — 

"  That  afterwards,  to  wit,  on  23rd  day  of  March,  in  the  year  of  our  Lord  1840,  at 

the  assizes  held  at  Kingston-upon-Thames,  in  and  for  the  said  coimty  of  Surrey,  before 

tiieRi^t  Hon.  James  Lord  Abinger,  Chief  Baron  of  our  said  Lady  the  Queen  of  her 

Court  of  Exchequer,  the  Hon.  Sir  Joseph  Littledale,  Knight,  one  of  the  justices  of  our 

Lady  the  Queen,  assigned  to  hold  pleas  before  the  Queen  herself,  and  others  their 

feflow-jostices  of  our  said  Lady  the  Queen,  appointed  to  take  the  assizes  for  the  said 

ooonty  of  Surrey,  according  to  the  form  of  the  statute  in  that  case  made  and  provided 

(the  same  then  [and  there]  being  the  next  assizes  held  in  and  for  the  said  county  of 

Surrey),  after  the  putting,  by  the  said  Henry  Weston  and  James  Traill  [so  being]  as 

SQdi  justices  as  aforesaid,  of  the  said  William  Sewell  into  possession  of  the  said  last- 

neatbned  premises  as  aforesaid,  the  said  Henry  Wilson  did  make  appeal  and  apply  to 

the  said  James  Lord  Abinger  and  Sir  Joseph  Littledale,  as  [omitted  in  first  count]  and 

then  and  there  being  such  justices  of  assize  for  the  said  county  of  Surrey,  which  was 

the  county  wherein  the  said  premises  last  aforesaid  lay  and  were  situate,  and  then  and 

tiieie  require  the  said  last -mentioned  [omitted  in  first  coimt]  justices  of  assize  [to  wit 

the  said  James  Lord  Abinger  and  Sir  Joseph  Littledale]  to  examine  in  a  summary  way 

tiie  said  proceedings  of  the  said  Henry  Weston  and  James  Traill,  as  such  justices  as 

ifixesaid,  according  to  the  statute  in  that  case  made  and  provided  ;  and  that  afterwards, 

at  the  assizes  aforesaid,  to  wit,  on  the  said  23rd  day  of  March,  in  the  year  of  our  Lord 

1S40,  and  in  the  coimty  aforesaid,  the  said  last -mentioned  [omitted  in  the  first  coimtj 

jutices  of  assize  [omitted  in  first  count]  did  hear  the  said  appeal  and  application,  and 

then  and  there  examine  in  a  summary  way  the  said  proceedings  of  the  said  Henry 

Weston  and  James  Traill,  as  such  justices  as  aforesaid,  and  did  then  and  there  duly 

OQDsider  the  same,  and  did  then  and  there,  in  exercise  of  the  powers  conferred  upon 

titem,  the  said  justices  of  assize   [the  said  last- mentioned  justices  of  assize],  by  the 

itatate  in  that  case  made  and  provided,  by  their  certain  order  then  and  there  made. 

Older  restitution  to  be  made  of  the  premises  last  aforesaid  to  the  said  Henry  Wilson, 

together  with  expenses  and  costs,  amounting  to  the  sum  of  30/.  8s.  4d.,  to  be  paid  to 

tbc  said  Henry  Wilson  by  the  said  William  Sewell." 

(a)  Reported  by  E.Wise,  Esq.,  BarrUter-at-Iaw.  them  to  be  juBticet  general!  j,  and  the  coniplaint  to 

(6)  It  alleged  that  it  was  after  the  end  of  the  be  made  upon  oath,  and  varied  a  little  from  the 

fdgn  of  Geo.  4,  and  made  to  them  as  jnstices,  to  second  count.     Tlie  principal  variations  we  hava 

irily  at  the  poike  aoort.    The  first  count  stated  inserted  in  braeketsi 
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It  then  alleged  that  Sewell  appeared  at  the  said  appeal,  and  that  the  said  order  of 
restitution  was  personally  served  upon  him,  and  that  he  was  requested  and  required  to 
restore  possession  pursuant  thereto ;  that  a  reasonable  time  had  elapsed,  and  that  the 
prosecutor  had  been  always  ready  and  willing  to  accept  possession  thereof,  of  whidi 
the  defendant  had  always  had  notice ;  but,  nevertheless,  the  said  William  Sewell 
*'  unlawfully  and  contemptuously,  upon  being  served  with  the  said  order,  to  wit,  in  the 
county  aforesaid,  did  neglect  and  refuse,  and  hath  thence  hitherto,  to  wit,  in  tiie 
county  aforesaid,  wholly  neglected  and  refused,  to  make  restitution  of  the  said  premises 
last  aforesaid,  as  by  the  said  last*mentioned  order  was  directed,  nor  hath  the  said  WOliim 
Sewell  at  any  time  complied  with  or  obeyed  the  said  last-mentioned  order,  although 
often,  to  wit,  on  the  day  and  year  last  aforesaid,  in  the  county  aforesaid,  requested  so 
to  do,  and  hath  from  the  time  of  his,  the  said  William  Sewell's,  obtaining  possession  of 
the  said  last-mentioned  premises,  hitherto,  to  wit,  in  the  county  aforesaid,  in  the  said 
parishes  of  Saint  Saviour  and  Saint  Olave,  in  the  said  borough  of  South\i'ark,  in  the 
said  county  of  Surrey,  kept  and  retained  the  same  and  the  possession  thereof,  in  con- 
tempt of  the  said  last-mentioned  justices  of  assize,  and  of  the  said  last-mentioned  order* 
and  against  the  peace  of  our  said  Lady  the  Queen,  her  crown  and  dignity." 

At  the  trial,  the  attorney  for  the  prosecution  produced  a  copy  of  the  reoord  before 
the  magistrates,  which  was  put  in  and  read.  A  witness  proved  that  the  order  of 
restitution  was  lodged  in  the  Crown  Office,  June  15,  1840,  and  that  there  was  ns 
£le  or  record  at  the  Crown  Office  of  proceedings  at  the  assizes.  The  order  was  ai 
follows  :— 

"  Surrey,  "I  At  the  assizes  held  at  Kingston-upon-Thames,  in  and  for  the  countf 
to  wit.  J  of  Surrey,  on  Monday,  the  2drd  day  of  March,  in  third  3rear  of  the  reign 
of  our  Sovereign  Lady  Victoria,  by  the  grace  of  God  of  the  United  Kingdom  of  Grat 
Britain  and  Ireland  Queen,  Defender  of  the  Faith,  before  the  Right  Honourable  JazDei 
Lord  Abinger,  Chief  Baron  of  our  Lady  the  Queen,  of  her  Court  of  Exchequer,  tiie 
Honourable  Sir  Joseph  Littledale,  Knight,  one  of  the  justices  of  our  Lady  the  Queen, 
assigned  to  hold  pleas  before  the  Queen  herself,  and  others,  their  fellow-justices  d 
our  said  Lady  the  Queen,  appointed  to  take  the  assizes  for  the  county  of  Surrej, 
according  to  the  form  of  the  statute  in  that  pase  made  and  provided. 

"  Whereas  at  these  present  assizes  an  appeal,  according  to  the  form  of  the  statute 
in  such  case  made  and  provided,  was  made  to  the  above-named  justices  of  assize,  on 
the  part  of  one  Henry  Wilson,  the  tenant  hereinafter  mentioned,  against  the  proceed- 
ings hereinafter  set  forth,  stated  to  have  been  taken  and  recorded  by  James  Traill  and 
Henry  Weston,  Esqrs.,  two  of  the  justices  of  our  said  Lady  the  Queen,  assigned  to  keqp 
the  peace  of  our  said  Lady  the  Queen  in  and  for  the  said  county  of  Surrey,  the  record  « 
which  said  proceedings  is  in  the  words  and  figures  following,  that  is  to  say ;"  (here 
setting  out  the  proceedings  before  the  justices).     It  then  proceeded  : 

**  Now,  the  above-named  justices  of  assize,  having  heard  the  said  appeal,  and  duly 
considered  the  same,  do,  in  exercise  of  the  powers  conferred  upon  them  by  the  statute 
in  such  case  made  and  provided,  order  restitution  to  be  made  of  the  said  premises,  in 
the  hereinbefore  recited  record  of  proceeding  mentioned  and  described,  to  the  said 
Henry  Wilson,  the  tenant  hereinbefore  mentioned,  together  with  the  expenses  and 
costs,  amounting  to  the  sum  of  30/.  8s.  4d.,  to  be  paid  to  the  said  Henry  Wilson  by 
the  said  William  Sewell,  the  landlord. 

(Signed)         **  R.  Marshall  Straight,  Deputy  Clerk  of  Assize." 

The  clerk  of  the  assize  (Hon.  R.  Denman)  was  then  called,  and  proved  that  Mr. 
Straight  was  his  deputy-clerk  in  1840,  that  it  was  signed  by  him,  that  he  was  still 
alive,  that  the  order  also  bore  the  stamp  of  his  office,  but  that  he  knew  nothing  himself 
of  the  preparation  of  the  order,  and  had  never  before  seen  it.  He  also  stated,  "  Wc 
put  our  seal,  as  this,  on  acts  of  the  Court."  The  original  order  was  also  shewn  to  have 
come  from  the  office  of  the  clerk  of  assize.  Various  objections  were  then  taken  by 
Shee,  Serjt.,  for  the  defendant,(a)  but  the  only  one  material  for  the  present  judgment  wai» 

(a)  Oa  accoont  of  the  extreme  rarity  of  any  defendant  to  the  jostiees  who  origlMilly  made  Ifce 

application  of  this  kind,  we  add  the  other  objec*  order  or  of  the  proceedings  before  them.  TbaCoiit» 

dons  taken  in  the  course  of  these  proceedings,  however,  inclined  to  think  that  this  was  ■■■»• 

1.  That  there  was  no  proof  of  a  complaint  by  the  cestary,  because  it  was  not  aonghft  to  tapportlke 
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tfatt  ^  order  was  described  as  an  order  of  Lord  Abinger,  C.B.,  and  Mr.  Justice Littledale» 
jiutioes  of  assize,  and  ought  to  have  been  proved  to  have  been  made  by  them ;  and 
tkat  the  production  of  the  order,  signed  by  the  deputy  clerk  of  assize,  and  stamped  as 
la  order  "  By  the  Court/'  was  no  evidence  of  such  order,  as  described  in  the  indict- 
nent,  and  as  required  by  the  statute.  This  objection  was  considered  fatal,  and  a 
ferdict  was  entered  for  the  defendant,  with  leave  to  the  prosecutor  to  move  to  enter  a 
iwdict  for  the  Crown.     Shee,  Serjt.,  had  obtained  such  rule,  against  which 

Hie  Attorney- General  (with  whom  were  Dowling,  Serjt.,  bjiA  Bramwelt)  now  shewed 
cnue.— -The  evidence  here  proved  no  order,  as  required  by  statute  or  described  in  the 
indictment.  The  indictment  states  the  proceedings  by  the  magistrates  under  1 1  Gko.  2» 
«•  19, 8. 1 6,  by  which  the  defendant  had  been  put  in  possession  of  the  premises  of  the  pro- 
neator,  his  tenant,  and  the  appeal  to  the  next  justices  of  assize  for  the  county,  viz.  Lord 
Abmger«  C.B.,  and  Littledale,  J.,  and  the  order  of  restitution  made  by  them,  being  such 
JMticefi  of  assize.  The  order  produced  bore  no  signature  by  either  of  these  judges,  but  was 
tenped  as  "  By  the  Court,"  and  signed  by  the  deputy-clerk  of  assize,  in  the  same 
vay  as  an  order  of  the  Court  of  Assize  in  an  indictment.  The  deputy-clerk  was  not 
oJled.  Now  the  power  given  by  section  17  is,  "that  such  proceedings  of  the  said 
joatices  shall  be  examinable  in  a  summary  way  by  the  next  justice  or  justices  of  assize 
tf  liie  respective  coimties  in  which  such  lands  or  premises  lie  :  and  if  they  lie  in  the 
dty  of  London,  or  county  of  Middlesex,  by  the  judges  of  the  Courts  of  King's  Bench 
er  Common  Fleas ;  and  in  the  counties  palatine  of  Chester,  Lancaster,  or  Durham, 
tta  before  the  judges  thereof;  and  if  in  Wales,  then  before  the  Courts  of  Grand  Ses* 
flou  respectively,  who  are  hereby  empowered  to  order  restitution."  How  then  can 
tk  justices  of  assize  hear  this  appeal  ?  Is  it  by  virtue  of  their  commission,  or  is  it 
Mdy  as  individuals,  described  in  the  statute  as  justices  of  assize  ?  The  indictment 
Met  that  it  was  made  by  them,  being  the  justices  at  the  next  assizes.  It  is  not  said 
tbey  acted  as  such  justices,  or  that  they  acted  for  the  others  named  in  the  commission, 
efOft  Mpposing  that  would  have  been  correct.  They  only  have  jurisdiction  as  indivi- 
dual justices ;  and  the  deputy  clerk  of  assize  had  no  power  to  authenticate  an  order 
made  by  them  as  individual  justices  hearing  this  appeal.  It  formed  no  part  of  the 
records  of  assize.  He  was  proceeding  to  argue  other  objections,  but  was  stopped  by 
tlieCkmrt. 

Shee,  Serjt.,  and  Bovill,  in  support  of  the  rule.— The  allegation  is  that  the  order  was 
nade  by  the  only  two  justices  named,  and  the  proof  is  that  it  was  made  by  the  Court, 
u.  all  who  were  named  in  the  Commission  of  Assize.  The  assizes  are  described  as  held 
before  the  said  justices,  and  others,  their  fellows,  and  thfse  two  acted  for  all  when 
they  heard  the  appeal.  It  is  a  species  of  renewal  of  their  old  power  under  writs  of 
ttnze,  to  prevent  delay ;  and  where  there  are  no  assizes,  popularly  so  called,  there, 
the  power  is  given  to  Uie  judges  of  the  courts.  Comparing  the  allegations  in  the  indict- 
ment,  and  the  statements  in  the  order  produced,  they  agree.  [Colbbidgb,  J. — But 
iditt  proof  is  there  that  the  order  was  made  ?]  The  Act  does  not  require  the  signa- 
tne  of  the  justices,  and  your  lordships  probably  know  from  experience,  that  tibese 
<xderB  are  never,  in  fact,  signed.  [The  Coubt  intimated  that  they  did  not  recollect  a 
Ottle  instance  of  such  an  appeal.] 

Lord  Dbnman,  C.  J. — ^The  proof  here  was  clearly  insufficient.  The  indictment 
states  the  order  as  it  was  intended  by  the  statute,  for  there  can  be  no  doubt  that  it  is 
the  one  or  more  judges,  as  the  case  may  be,  who  go  the  next  assizes,  who  have  the 
fomer  of  summarily  examining  the  matter.  They  are  termed  justices  of  assize,  to 
identify  them ;  but  they  do  not  have  the  power  by  virtue  of  their  commission,  nor  does 
the  statute  extend  their  commission.     The  order  must,  therefore,  be  made  by  them  as 

«Atr  made  by  the  jiutioes,  and  it  might  have  been  the  defendant  was  ao  In  possestlon.     In  lleg,  v. 

•et  adde  by  the  justices  of  assize  ;  becanse  there  Traill  (12  A.  &  S.  761)  a  mandamus  to  the  Jastices 

vat  BO  complaint  properly  made,   and  that  the  who  made  this  very  order,  to  carry  into  effect  this 

in  the  inoictfnent  as  to  the  fitct  of  the  order  of  restitution,  was  reAised,  on  the  ground  that 


t  would  be  immaterial.    2.  That  the  order     it  was  not  addressed  to  them.    It  was  contended  in 
if  iSea^au  was  not  proved.    3.  That  the  order  of     answer  to  this  objection,  that  the  record  shewed 


i  was  not  made  against  Sewell  specifically,  that  Sewell  had  been  put  in  possession ;  and  that  as 

feilfc  MBflraUy,  that  restitntSon  be  made ;  and  if  it  upon  being  asked  whether  he  wot  Id  obey  the  order, 

eoala  be  considered  as  an  order  upon  the  person  in  he  refused,  this  was  sufficient  eridence  of  his  being 

poMcasloa  of  the  premises,  there  was  no  proof  that  la  possession,  without  actual  proof. 

VOL.  I.  U 
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individuals,  and  no  signature  of  tlie  officer  of  the  court,  held  under  tiie 
can  prove  any  thing  that  they  have  done  in  their  individual  capacity. 

Pattbson,  J. — ^There  is  no  doubt  that  the  appeal  given  by  the  statute  is  to  die 
next  justices  of  assize,  but  not  to  the  justices  named  in  the  commission.  It  is  given 
to  the  justice  or  justices  who  go  the  circuit  as  individuab ;  then  there  is  no  proof 
that  they  made  any  such  order.  There  is  no  proof  of  their  signature,  and  even  if 
their  signature  were  not  requisite  (although  I  should  certainly  think  it  was),  the  stamp 
here  affixed  by  the  deputy-derk  of  assize,  who  was  not  called,  would  shew  nothing  as 
to  the  parties  who  made  the  order. 

Williams,  J. — I  am  of  the  same  opinion.  The  short  question  is,  whether  the  cer- 
tificate of  Mr.  Straight,  the  deputy-derk  of  the  assize,  is  any  evidence  of  an  allegation 
that  an  order  was  made  by  the  two  justices,  as  required  by  the  statute.  If  it  were  a 
judicial  act,  within  the  authority  of  the  commission,  as  justices  of  assize,  it  might  be 
so ;  but  there  is  nothing  whatever  in  the  commission  about  such  a  power— there  is  no 
roll  of  the  proceedings  at  nisi  prius  generally,  and  this  certificate  has  no  tendeney^ 
whatever  to  prove  that  these  two  justices  made  the  order. 

Coleridge,  J. — ^The  question  is,  what  is  the  interpretation  to  be  put  upon  the 
statute — is  the  power  given  to  the  justices  .named  in  the  commission,  or  to  the  judge 
or  judges  as  individuals  ?  There  can  be  no  doubt,  upon  looking  at  the  terms  used, 
that  it  is  given  to  them  as  individuals.  It  is  given  to  the  justice,  or  justices,  whidi 
would  meet  the  case  where  a  single  judge  only  went  the  circuit.  Then  the  other 
dausea  also  clearly  refer  to  the  judges  as  individuals,  except  as  to  Wales  the  phnse 
is  changed,  and  the  power  is  given  not  to  the  judge,  but  to  the  Court.  This  distinction 
leaves  no  doubt  that  in  the  former  clause  the  power  is  not  given  to  the  justices  of 
assize  as  a  Court,  but  as  individuals,  and  there  a  deputy-clerk  of  assize  can  have  no 
power  to  authenticate  in  this  way  any  act  of  the  judges.  Their  order  must  be  proved 
in  the  usual  way. 

Rule  discharfieL 


CENTRAL  CRIMINAL  COURT. 

September  Session,  1845. 

September  16. 

The  Queen  v.  NoRTH.(a) 

Evidence— Attorney — Practice. 

Where  ike  attorney  of  a  defendant  on  a  criminal  trial  Molds,  as  attorney  for  amotker  persom,  a  dees' 
tnent  which  he  admits  to  have  with  him  in  courts  and  the  production  tjf  which  ie  requmte  far  Os 
purposes  of  the  trials  he  is  bound  to  produce  it,  although  he  has  not  been  served  with  a  stdfsss 
ducee  tecum, 

THE  prisoner  was  indicted  for  perjury,  committed  on  a  trial  in  which  one  Famns 
was  plaintiff,  and  a  person  named  Cox  defendant.  The  peijury  consisted  ia 
swearing  that  a  certain  cheque  was  paid  by  Cox  to  Parsons.  For  the  purposes  of  Ae 
present  trial,  it  was  necessary  on  the  part  of  the  prosecution  that  the  cheque  should  be 
produced,  and  being  proved  to  have  been  in  the  possession  of  Cox,  and  his  attooMJ 
being  the  attorney  of  the  defendant,  he  was  called  upon  to  produce  it. 

Ballaniine,  for  the  defendant,  refused  to  do  so  until  the  prosecutors  had  proved  tlie 
jservice  of  a  subpcena  duces  tecum. 

Ciarkson,  for  the  prosecution,  then  put  the  following  question  to  the  attorney^ 
Have  you  now  in  your  possession,  and  in  court,  the  cheque,  the  subject-matter  of  the 
action  of  Parsons  against  Cox  ? 

Ballantine  submitted  that  the  attorney  was  not  bound  to  answer.  If  he  held  the 
cheque  at  all,  it  was  as  attorney  for  Cox«  and  as  this  cheque  was  now  the  subject  cf 

(a)  Rqrarted  by  B.  C.  RobikboNi  Esq.,  Banitter-tt-tow. 
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another  action,  in  which  Cox  was  interested,  its  production  might  materially  affect  the 
dient's  interest. 

The  Rbcobdbb. — I  think  the  attorney  cannot  refuse  to  answer  the  question.  It  is  a 
matter  quite  distinct  from  his  right  to  produce. 

The  question  was  answered  in  the  aifirmative. 

Garkson  then  contended  that  the  cheque,  being  in  court,  must  be  produced,  and  that 
die  tubpttna  duces  tecum  was  dispensed  with. 

The  Rbcobdbb. — I  think  the  cheque  must  be  forthcoming.  The  attorney  has  had 
BO  notice  to  produce,  but  then  he  is  not  the  attorney  for  the  defendant  here*  He  holds 
it  on  the  part  of  Cox.  If  this  were  a  civil  proceeding,  it  might  be  that  the  attorney 
would  not  be  compellable  to  produce  the  document ;  but  as  far  as  the  Crown  is  con- 
cerned, he  has  no  greater  privilege  than  his  client  would  have,  who  would  be  com- 
peUed,  if  he  had  it  in  court,  to  exhibit  it  for  the  purposes  of  the  trial.  But  care  shall 
be  taken  that  it  is  seen  by  no  other  persons  than  by  the  Court,  the  counsel,  and  the 
jury. 


CENTRAL  CRIMINAL  COURT. 

December  Session,  1845* 

December  16. 

Thb  Quben  v.  GoanoN  and  Cuhmings.(6) 

Assault — Indictment — Evidence, 

^fHitre  an  indictment  against  two  persons  for  an  assault  contained  hut  one  count,  and  an  assault  bp 
one  qf  the  d^endants  was  proved  by  the  prosecutor,  he  was  not  allowed  to  give  evidence  qf  other 


^■IHE  defendants  were  indicted  for  an  assault  committed  upon  the  high  seas,  and 
J.  the  indictment  contained  but  one  count.  The  defendant  Gk)rdon  was  the  captain,  - 
and  Cummings  the  mate  of  the  vessel,  on  board  of  which  the  alleged  offence  was  per- 
petrated. The  prosecutor  was  an  apprentice,  and  stated  in  evidence  that  the  mate^ 
came  down  into  the  forecastle,  in  which  he,  the  prosecutor,  was  sleeping,  and  with  a 
rope  inflicted  several  blows  upon  him — the  captain  not  being  at  all  implicated  in  that 
transaction ;  that  he,  the  prosecutor,  then  went  on  deck,  and  was  ordered  by  the  mate 
to  go  aloft  to  tar  the  rigging,  but  not  moving  with  sufficient  quickness,  the  mate  fol- 
lowed him.  The  witness  was  then  about  to  detail  the  particulars  of  another  assault 
oommitted  upon  him,  when 

BoUaxtine  (with  him  B.  C,  Robinson),  for  the  defendant  Gordon,  submitted  that  - 
Qoe  assault  having  been  proved,  and  there  being  only  one  count  in  the  indictment,  th«^ 
eoonael  for  the  prosecution  was  prevented  from  giving  evidence  of  any  others.    The" 
cue  of  Siante  v.  Prickett  (1  Camp.  437)  was  directly  in  point.    There  it  was  held, 
that  in  an  action  for  assult  and  battery,  if  the  declaration  C9ntains  but  one  count, 
tte  plaintiff  after  proving  one  assault,  cannot  waive  that  and  give  evidence  of  another. 
Hie  principal  case  was  a  much  stronger  one,  inasmuch  as  in  criminal  proceedings  far 
greater  strictness  was  essential  than  in  civil  ones. 

Huddlestone,  for  the  defendant  Cummings,  contended  for  the  same  point. — Under 
iSbe  plea  of  not  guilty,  any  matters  of  justification  might  be  given  in  evidence.  Now, 
in  a  civil  case,  it  was  quite  clear  that  if  one  assault  was  alleged  in  a  declaration  and  a 
justification  pleaded,  the  plea  would  apply  to  any  assault  proved,  and  if  the  plaintiff 
sought  to  rely  on  any  other,  he  must  new  assign  it.  Here  a  justification  of  the  first  assault 
eouSl  be  shewn,  and  by  analogy  this  must  l^  an  answer  to  the  charge.  The  defendant 
had  a  right  to  know  the  specific  offence  alleged  against  him ;  but  if  the  prosecutor  was 
to  be  aUowed  to  prove  twenty  assaults  under  one  count,  and  then  to  rely  on  which* 
ewer  best  suited  his  purpose,  it  would  be  little  else  than  laying  a  trap  for  the  defendant. 
It  might  be  answered  that  the  second  assault  was  part  of  the  same  transaction,  but 
(a)  RqKnrted  by  B.  C.  RoBiNSOKy  Esq.,  Btrritter-at-lsw. 
m2 
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this  was  clearly  not  so,  because  the  two  beatings  were  for  different  causes,  and  soi 
time  elapsed  between  them.  Then,  again,  it  might  be  urged  that  the  assault  pror 
was  a  separate  one,  and  as  the  indictment  charged  a  joint  assault,  it  could  not  be  sa 
that  this  was  the  offence  contemplated  by  the  prosecutor ;  but  the  fiedlacy  of  such 
suggestion  consisted  in  supposing  that  this  was  a  joint  charge.  It  was  in  truth  joii 
and  several.  One  defendant  might  be  convicted,  and  the  other  acquitted.  An  asaani 
had  ahready  been  proved,  to  which  the  indictment  would  apply,  for  the  mate  might  I 
convicted  upon  the  evidence  as  it  stood,  so  that  the  one  count  was  in  fact  exhausted. 

Payne,  for  the  prosecution,  contended  that  further  evidence  was  clearly  admissible^ 
He  ought  appeal  to  every  day's  experience  whether  such  was  not  the  constant  comai 
For  the  purpose  of  understanding  the  nature  of  the  particular  assault  on  which  I 
intended  to  rely,  it  was  necessary  to  enter  into  a  detail  of  the  whole  transaction,  an 
merely  because  another  assault  had  been  committed  at  an  earlier  period,  the  rigit  i 
laying  the  full  matter  befbre  the  jury  was  not  taken  away.  The  greatest  injustii 
would  be  done  if  it  were  otherwise ;  since  it  would  be  impossible  that  the  jury  cad 
arrive  at  the  truth. 

Balkmtine,  in  reply,  submitted  that  neither  injustice  nor  inconvenience  was  ii 
volved  in  the  matter,  since,  if  several  counts  had  been  inserted  in  the  indictment,  i 
difficulty  would  have  been  at  once  obviated. 

Mr.  Commissioner  Bullocx  (after  consulting  the  Recorder). — The  Recorder  i 
clearly  of  opinion  with  me  that  one  assault,  to  which  the  indictment  is  appHcaU 
having  been  proved,  evidence  of  other  assaults  cannot  be  gone  into. 


WESTERN  CIRCUIT. 

Somerset  Summeb  Assizes,  1845. 
Bridgewater,  August  6. 
(Before  Mr.  Justice  Bblb.) 

ThB    QuBXN  V,    SlUKBY   SMITH.(a) 

{T  a  ekiU  betwem  ike  agm  of  ttven  and  fourteen  yean  be  indicted  for  a  crime,  the  law  rdm  « 
jprmumption  of  gmlhg  knomUdge,  but  it  mtut  be  dUtinetly  prated  by  the  evidence, 

INDICTMENT  for  maliciously  setting  fire  to  a  hayrick. 
It  appeared  that  the  prisoner  was  a  boy  of  the  age  of  ten  years.    There  was  m 
evidence  of  any  malicious  intention. 

Eblb,  J.  (to  the  jury). — ^Where  a  child  is  under  the  age  of  seven  years,  the  to 
presumes  him  to  be  incapable  of  committing  a  crime ;  after  the  age  of  fourteen,  he  i 
presumed  to  be  responsible  for  his  actions,  as  entirely  as  if  he  were  forty ;  but  bet«« 
the  ages  of  seven  and  fourteen,  no  presumption  of  law  arises  at  all,  and  that  which; 
termed  a  malicious  intent — a  guilty  knowledge  that  he  was  doing  wrong — most  \ 
proved  by  the  evidence,  and  cannot  be  presumed  from  the  mere  commission  of  die  ii6 
You  are  to  determine  from  a  review  of  the  evidence  whether  it  is  satisfactorily  pnift 
that  at  the  time  he  fired  the  ride  (if  you  should  be  of  opinion  he  did  fire  it)  he  had 
guilty  knowledge  tiiat  he  was  committing  a  crime. 

Not  gmlty. 
H.  T.  Cole,  for  the  prosecution. 
Siaie,  for  the  prisoner. 

(a)  Reported  by  E«  W.  Cox,  Esq.,  Barrister-at*]av. 
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SoHBRSET  SUMMBR  AsStZBS,   1845. 

BridgewateTj  August  G. 

(Before  Mr.  Justice  Eblb.) 

The  Qubbk  v.  Bbxbobs  and  0THxm8.(ii) 

Bwyktty—Oumenkip  of  a  dweUmff-housf. 

A»,  M  imoheni,  Ihed  in  a  house  taken  by  hie  daughter ,  who  carried  o*  a  bueineee  there,  in  eonnee- 
Hm  with  her  mother ^  for  the  benefit  of  her  parente,  the  daughter  reeiding  at  a  distance :  Held^  to 
k  rightly  laid  aa  the  dwelling-house  qf  A. 

PRISONERS  were  indicted  for  burglary  in  the  dwelling-house  of  John  West. 
It  appeared  from  the  evidence  of  the  prosecutor*  that  he  had  become  insolvent, 
ad  that  his  daughter  had  taken  the  house  in  which  the  burglary  was  committed,  and 
ftere  he  and  his  wife  lived,  the  latter  carrying  on  a  business  in  connection  with  the 
daughter,  who  resided  many  miles  distant.  The  furniture  belonged  to  the  daughter. 
The  prosecutor  paid  the  taxes. 

Prideaux,  for  the  prisoner,  submitted  that  the  dwelling-house  was  wrongly  laid  in 
John  West.  It  was  in  law  the  dwelling-house  of  his  daughter,  and  it  was  occupied 
bjr  West  and  his  wife  only  as  her  servants. 

Erle,  J.,  held  it  to  be  rightly  laid  as  the  dwelling-house  of  John  West,  the 
fether. 

Stone,  for  the  prosecution. 

Prideaus,  for  the  prisoners. 


NORFOLK  CIRCUIT. 

Huntingdonshire  Spring  Assizes^  1845. 

(Before  Mr.  Baron  Parks.) 

The  Queen  v,  Brett  and  Others. 

Principal  and  receiver — Evidence, 

^  robbery  having  been  committed  at  H,  on  Tuesday,  on  the  following  Thursday  the  prisoner  ica^ 
found  in  possession  of  some  of  the  stolen  property  at  W.,  forty  miles  off.  When  taken  into  custody 
ke  said  that  he  got  drunk  in  company  with  the  party  charged  as  principal  on  the  night  before,  and 
that  he  found  the  cheque  when  going  to  bed. 

Btld,  that  the  possession  of  the  cheque  and  the  prisoner's  statement  would  not  support  a  charge  qf 
ftUmiously  receiving  it,  as  the  latter  ought  to  be  taken  as  a  whoUf  and  as  such  would  be  evidence 
rather  qf  a  larceny  than  of  felonious  receiving, 

THE  indictment  charged  that  Bridget  Brett  feloniously  stole  a  cheque  for  ten 
guineas,  and  some  notes ;  that  William  Brett  received  the  same  knowing  them  to 
hve  been  so  stolen,  and  that  William  Ralph  received  the  cheque,  knowing  the  same 
to  have  been  stolen. 

It  appeared  in  evidence  that  Bridget  Brett  having  stolen  the  property  mentioned 
in  the  indictment  at  Huntingdon,  immediately  went  to  William  Brett,  her  father,  at 
Godmancher,  and  that  they  both  went  into  a  field,  where  they  broke  open  the  box 
containing  the  stolen  property.  Leaving  the  box  behind  them,  the  two  prisoners  went 
with  Mrs.  Brett  to  St.  Ives,  and  thence  to  Wisbeach,  where  they  fell  in  with  the  third 
prisoner,  Ralph,  at  a  lodging-house.     On  that  night  the  whole  party  got  druuk,  and 

(a)  Reported  by  £.  W.  Cox,  Esq.,  Bsnisteroat-law. 
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a  quarrel  ensued  between  WilEam  Brett  and  Ralph.  On  the  following  day  Ralph  ten 
dered  the  stolen  cheque  to  a  banker,  who  refused  to  change  it»  and  ultimately  caused  th 
apprehension  of  Ralph.  On  his  person  was  found  a  letter  addressed  to  Mrs.  &ett  a 
Huntingdon,  bearing  the  postmark  of  Boston;  and  there,  alter  search,  the  two  Brett 
were  found  in  possession  of  the  rest  of  the  missing  property.  When  informed  tha 
Ralph  had  been  taken  up  in  consequence  of  his  presenting  the  cheque,  William  Biet 
avowed  that  he  could  only  have  obtained  it  by  robbing  him  or  his  wilfe  on  the  night  a 
Wisbeach,  when  they  were  all  drunk.  When  before  the  magistrate,  Ralph  made  i 
statement,  to  the  effect  that  he  met  the  Bretts  by  accident  at  Wisbeach,  and  that  altei 
drinking  some  time  they  had  all  quarrelled ;  that  all  he  knew  of  the  cheque  was,  thai 
he  picked  it  up  in  the  room  after  the  Bretts  had  gone  to  bed,  and  that  not  knowing 
whose  it  was,  he  had  tried  to  change  it,  and  had  afterwards  burnt  it. 

Gunning,  for  the  prosecution,  proved  these  facts,  and  put  in  the  statement  of  Ralph 
and  thereupon, 

WelU,  for  the  prisoner  Ralph,  objected  that  there  was  no  case  to  go  to  a  jury  against 
him  on  this  indictment. 

Pabkx,  B. — That  is  so.  He  is  indicted  here  for  feloniously  receiving  a  cheque,  wdJ 
knowing  it  to  have  been  stolen,  and  the  only  evidence  against  him  is  the  possession  d 
the  cheque  and  his  own  statement.  Now  the  recent  possession  of  a  stolen  article 
would,  under  ordinary  circumstances,  be  strong  evidence  of  a  man's  being  the  princqMl 
thief;  but  that  must  be  regulated  by  other  circumstances  in  the  case.  Here  the  pri- 
soner appears  to  have  got  possession  of  this  cheque  at  a  place  forty  miles  distant  from 
the  scene  of  the  robbery,  which  shews  that  he  could  not  be  the  principal  thief.  Whit 
then  is  the  case  against  him  as  a  receiver  ?  Nothing  but  his  own  statement,  and  that 
being  used  by  the  prosecution,  must  be  taken  as  a  whole.  He  there  says,  that  he 
found  it,  not  that  he  received  it  from  any  one  under  circumstances  which  ought  to  hare 
induced  any  reasonable  man  to  believe  it  to  have  been  stolen.  There  is,  moreover, 
nothing  in  the  case  to  contradict  this  statement,  while  the  observation  by  Brett,  that 
if  he  had  got  the  cheque,  he  stole  it  from  him  or  his  wife,  corroborates  the  story  to  a 
certain  extent.  Altogether,  therefore,  I  do  not  think  there  is  any  evidence  here  of  a 
felonious  receipt.  If  the  case  amounts  to  any  thing,  it  shews  a  larceny  to  have  beea 
committed,  wluch  is  an  improbable  case.  There  is,  however,  another  view  of  the  evi- 
dence, which  would  make  it  a  felonious  act  in  Ralph  to  appropriate  this  cheque  at 
Wisbeach,  if  found  by  him  under  certain  circumstances ;  but  that  is  not  the  offence 
<:harged  here  against  him,  and  he  must  be  acquitted  accordingly. 

The  two  other  prisoners  were  convicted,  and  Ralph  acquitted. 


BAIL  COURT. 

January  28,  1846. 

(Before  Mr.  Justice  Williams.) 

JEx  parte  William  Ltnes.  (a) 

Certiorari  to  remove  indietmeni  on  account  qf  political  pr^dice. 

TThe  Court  will  not,  upon  the  tuggettion  that  a  prieoner  will  not  have  a  fair  trial  in  a  parlievkr 
county,  on  account  qf  a  strong  political  prejudice  existing  there  against  him,  remove  the  iniid' 
ment  in  order  that  it  may  be  tried  in  another  county, 

MOTION  for  a  certiorari  to  remove  an  indictment,  when  found,  from  the  county  d 
Buckingham  into  this  court,  with  the  view  to  its  being  tried  in  some  other 
county,  on  the  ground  of  strong  political  prejudice  existing  in  the  former  county  against 
the  defendant.  By  the  defendant's  affidavit  it  appeared  that  he  iii-as  now  a  prisoner 
in  the  county  gaol  of  Buckinghamshire  for  forgery ;  that  he  was  well  known  to  and 

(a)  ReportedbrT.W.  Savndbrs,  Esq.,  Birritter-at-liw. 
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trnpopular  with  moet  persoDs  in  that  countj,  from  the  particular  political  principles  he 
had  espoused ;  that  he  was  known  to  be  an  active  opponent  of  church-rates,  and  a 
Badical  in  politics ;  that  the  said  county  is  small  in  its  dimensions,  and  its  inha- 
bitants are  remarkable  for  their  strong  Conservative  political  opinions,  and  their 
distaste  for  innovations;  that  during  the  last  year  he  was  employed  as  agent  in 
die  county  for  the  Anti-Com-Law  League,  and  in  that  capacity  had  visited  nearly 
eray  voter  in  the  county,  and  had  taken  upwards  of  one  thousand  objections  to  votes ; 
tint  at  the  last  revision  of  voters  he  attended  as  such  agent  to  support  his  objections, 
wben  he  was  assailed  by  the  farmers  for  his  conduct,  and  threatened  with  violence ; 
that  he  had  by  his  conduct  become  obnoxious  to  the  nobility  and  others  of  the  county, 
and  he  believed  for  the  foregoing  reasons  that  he  should  not  have  a  fair  trial  if  tried 
ttere. 

Shee,  Seijt,  now  moved  for  a  certiorari  to  remove  the  indictment,  when  found,  in 
Older  that  it  may  be  tried  in  another  county.  In  the  ordinary  course  of  things,  the 
indictment  will  be  found  at  the  next  assizes,  and  upon  the  shewing  of  the  defendant,  it 
ii  probable  that  he  will  not  be  able  to  obtain  an  impartial  jury. 

Mr.  Justice  Williams  said,  that  he  could  not  pay  so  ill  a  compliment  to  a  county 
of  such  respectable  dimensions  as  that  of  Buckingham,  as  to  suppose  that  twelve  jury- 
men could  not  be  found  who,  whatever  might  be  their  political  principles,  would  not 
do  justice  between  the  Queen  and  the  prisoner,  nor  could  he  suppose  that  in  any  part 
of  die  realm  of  England  a  man  would  not  have  a  fair  trial  in  a  criminal  case  on  account 
of  his  political  opinions.  He  saw  no  ground  for  removing  the  indictment,  and  there- 
fcie  he  could  not  grant  the  application. 

Rule  refused. 


COURT  OF  QUEEN'S  BENCH. 

Thursday^  January  29,  1846. 
The  Quben  v,  Barnard  Grbqort.  (a) 

Crimmal  vrformatitm — Deteripiiom  qf  proieeutor^F^n^ign  title. 

h  a  criminal  information  or  indictment,  the  proeeeutor,  if  a  foreign  nobleman,  mag  be  deeeribed 
fy  that  title  kg  which  he  i*  generallg  hnown.  Therrfore,  a  criminal  information,  which  datcribed 
the  proeeeutor  om  **  Chae,  f^rederick  Avguttue  William,  Duke  qf  Brmuwick  and  Imnebwrg,** 
voi  held  student,  he  being  generallg  known  in  this  countrg  bg  that  title,  though  in  fact  another 
gtnon  was  the  reigning  duke, 

CRIMINAL  information  for  a  libel  upon  "  His  Serene  Highness  Charles  Frederick 
Augustus  William,  Duke  of  Brunswick  and  Luneburg." 

At  the  trial  it  was  proved  that  the  prosecutor  is  not  the  reigning  Duke  of  Bruns- 
inck ;  that  his  younger  brother  is  the  reigning  duke  de  facto  ;  but  that  the  prosecutor 
nefer  gave  up  his  right,  and  is  commonly  called  and  known  in  this  country  by  the  title 
of  ti)e  Duke  of  Brunswick.  A  verdict  having  been  found  for  the  Crown,  and  the  de- 
ibdant  being  brought  up  for  judgment, 

Cockbum  (with  him  Peacock)  moved  for  a  rule,  calling  on  the  prosecutor  to  shew 
euiae  why  the  judgment  should  not  be  entered  for  the  defendant  non  obstante  veredicto, 
or  for  a  new  trial.  The  information  does  not  properly  describe  the  prosecutor.  [Lobd 
DimcAK,  C.  J. — If  that  be  so,  the  defendant  will  be  entitied  to  an  acquittal.]  The 
description  is  "  Charles  Frederick,  &c.,  Duke  of  Brunswick  and  Luneburg ;"  and  the 
evidence  proves  that  he  is  not  the  reigning  duke.  He  is,  therefore,  in  the  situation  of 
t  foreign  nobleman ;  and  Lord  Coke  (2nd  Inst.  667),  commenting  upon  the  clause  in 
1  Hy.  5,  c.  5,  that  "  in  every  indictment  on  which  process  of  outlawry  lies,  additions  shall 
be  made  to  the  name  of  the  defendants,  of  their  estate,  or  degree,  or  mystery,  and  of  the 
town  or  hamlets,  &c.,"  expressly  lays  it  down,  that  "  all  dukes,  marquises,  earls, 

(o)  Reported  by  A.  Bittleston,  Esq.,  Bsrrlffter-at-law. 
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viscounts,  and  barons,  of  other  nations,  or  who  are  not  lords  of  die  Parfiaxnent  ol 
England,  are  called  esquires,  except  they  have  been  created  knights ;  and  that  tbe 
sons  of  all  the  peers  and  lords  of  Parliunent  of  England  are,  in  law,   during  tbt 
life  of  their  fathers,  called   esquires,   and  must  be  so   named."     So  in  Hawkitt 
(P.  C.  c.  23,  s.  109),  it  is  said,  "  It  seems  clear,  that  no  one  can  be  well  described 
by  the  addition  of  a  temporal  dignity  in  Ireland,   or  any  other  nation,  beadflB 
our  own,  because  no  such  dignity  can  give  a  man  a  higher  title  here  than  that  d 
esquire."     And  in  2  Salk.  451,  the  following  cases  are  mentioned: — "An  indict* 
ment  was  preferred  against  two  chairmen  for  a  battery  upon  Thomas  Lord  Marquis  ol 
Carmarthen,  who  was  called  up  to  the  House  of  Lords  by  the  name  of  Lord  Osbame; 
and  it  was  held  by  the  Chief  Justice,  that  there  was  no  such  person  ;  or,  at  least,  iht 
Duke  of  Leeds  was  the  person,  and  not  the  prosecutor.     At  the  Old  Bailey,  one  was  in* 
dieted  for  stealing  the  goods  of  the  Earl  of  Kingston,  who  was  the  eldest  son  of  the 
Marquis  of  Dorchester ;  and  the  defendant  was  acquitted  by  the  opinion  of  all  die 
judges,  for  he  was  only  Mr.  Pierpoint.     In  the  House  of  Lords  complaint  was  made 
against  the  Marquis  of  Carmarthen,  for  breach  of  privilege,  and  the  House  said  there 
was  no  such  person.     The  defendants  were  acquitted."     The  case  of  R,  v.  Graim 
(2  Leach,  547)  is  to  the  same  effect.     There  the  prosecutor  was  described  as  "James 
Hamilton,  Esq.,  commonly  called  Earl  of  Clanbrassil,  in  the  kingdom  of  Ireland ;"  and 
the  indictment  was  held  sufficient,  although  the  prosecutor  had  succeeded  to  the  tide, 
upon  the  death  of  his  father,  many  years  before.    The  opinion  of  the  judges  was  deli- 
vered by  Perryn,  B.,  who  said,  "Eleven  of  the  twelve  judges  assembled  to  consider  of 
this  case,  and  they  are  unanimously  of  opinion,  that  the  present  indictment  is  not  M 
in  its  present  form.     The  authorities  by  which  this  opinion  is  supported  are,  the  caie 
of  Lord  Sanquhar,  a  baron  of  Scotland  (9  Co.  Rep.  119),  who  in  the  reign  of  James  L 
was  indicted  as  an  accessary  before  the  fact,  in  the  murder  of  John  Turner.     The  in- 
dictment stated,  that  one  Robert  Creighton,  late  of,  &c.,  Esq.,  &c.     On  this  case  t 
question  was  propounded  to  the  judges,  *  In  what  manner  Lord  Sanquhar,  being  ta 
ancient  baron  of  Scotland,  should  be  tried  ?'     And  it  was  answered,  that  none  witlim 
this  realm  of  England  is  accounted  a  peer  of  the  realm,  but  he  who  is  a  lord  of  Ptolia- 
ment  of  England ;  for  every  subject  is  either  a  lord  of  Parliament,  or  one  of  the 
commons;  and  Lord  Sanquhar  is  not  a  lord  of  Parliament  within   this  kingdom, 
and,  therefore,  should  be  tried  by  the  commons  of  the  realm.     (He  then  cited  the 
passage  from  Co.  2nd  Inst.  667,  and  2  Hawk.   c.  23,  s.  109).     The  judges,  then- 
fore,  upon  these  authorities,  are  clearly  of  opinion,  that  James  Hamilton,  Esq.,  is- a 
sufficient  description  of  the  person  and  degree  of  the  prosecutor,  and  that  the  subse* 
quent  ^-ords,  '  commonly  called  Earl  of  Clanbrassil,  in  the  kingdom  of  Ireland,'  naj 
be  rejected  as  surplusage.      But  they  conceived  that  the  more  correct  and  perfed 
mode  of  describing  the  person  of  the  prosecutor  would  have  been,  'James  Hamfl- 
ton,  Esq.,  Earl  of  Clanbrassil,  in   the  kingdom  of  Ireland;'  and  this  more  periac 
description  appears  by  considering  the  words  *  commonly  called'  as  surplusage;  tii] 
are  of  opinion  that  the  indictment  is  not  bad."     [Colbbidgb,  J.— Can  we  aasani) 
that  the  prosecutor  is   not  the   Duke  of   Brunswick    de  jure?'\     The   evidence  i 
that  he  is  not  the   reigning  duke,   and  the  Court    may  take   judicial  notice  tlal 
the  present  reigning  duke  is  recognized  by  this  country.    [Wightman,J. — Thil 
may  be   so ;  but  how   does  the  prosecutor  lose  his  title  ?]     He  does  not  loae  it 
but,  according  to  the  rule  laid  down  by  Lord  Coke,  it  is  a  wrong  addition.     [Cou* 
BinGB,  J. — In  R,  V.  Norton  (Car.  &  P.),  it  was  held  enough  to  describe  the  prosecntoi 
by  a  name  which  he  had  assumed,  and  by  which  he  was  known,  though  not  his  propei 
name.]     Yes  ;  but  there  was  no  question  of  title  or  addition  in  that  case.     [Wiear- 
MAK,  J.  referred  to  Suirs  case  (2  Leach,  861).]     That  was  a  case  in  which  the  pro•^ 
cutor  was  described  as  Victory  Baroness  Turkheim ;  and  she  stated  that  her  nane 
without  her  title  was  Selina  Victoire,  and  that  she  possessed  her  title  in  right  of  an 
estate  derived  from  her  father.   Now  Selina  Victoire  were  clearly  only  Christian  names, 
and  the  other  part  of  her  description  was  derived  from  her  estate ;  the  "  Baroness 
Turkheim"  was  a  territorial  dignity  only,  and  that  case  therefore  stands  on  much  the 
same  ground  as  the  assumption  of  a  surname.     The  description  in  the  present  case  on 
the  face  of  it  imports  an  English  dukedom,  as  a  bill  of  exchange  not  alleged  to  h&rc 
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been  made  beyond  seas  ia  assumed  to  be  an  English  bill ;  and  then  the  evidence  nega- 
tiFes  the  description. 

Lord  Dbnman,  C.  J. — It  appears  to  me  that  there  ought  to  be  no  rule.  I  was  at 
lint  Tery  much  struck  with  the  point  taken  at  the  trial,  upon  the  authority  of  Lord 
Coke,  that  foreign  titles  are  not  noticed  in  the  English  courts,  and  I  should  be  disposed 
to^k  that  required  further  discussion,  but  for  the  case  of  R.  v.  Suils  (2  Leach,  861). 
It  appears  that  Elizabeth  SuUs  was  tried  on  an  indictment  which  stated  that  she,  on 
the  Slst  of  August,  1799,  one  counterpane  of  the  value,  &c.,  of  the  goods  and  chattels 
of  \^tory  Baroness  Turkheim,  felonioosly  did  steal*,  &c.  The  prisoner  was  the  servant 
of  the  proaecutrix,  an  Alsatian  lady  living  in  Blandford-street.  The  proaeoutriz  aaid 
iai  Baroness  Turkheim  was  her  title  only,  and  no  part  of  her  proper  name,  but  that 
At  was  not  only  reputed  to  possess  that  title,  but  did  actually  possess  it  in  right  of 
n  ertate  inherited  from  her  father ;  that  she  was  constantly  so  oJled,  and  had  con- 
rtmtly  and  uniformly  acted  in  and  been  known  by  that  appellation ;  that  she  was  a 
mijie  woman,  a  native  of  Alsace,  and  that  her  name  wi^ont  her  title  was  Selina 
Vietoire.  Knowlys,  for  the  prisoner,  contended  that  the  prosecutrix  was  not  sufficiently 
■Bed  in  the  indictment,  and  he  cited  the  case  of  JR.  v.  Graham.  The  Court  said 
dttt  it  was  not  necessary  that  there  should  be  any  addition  to  the  name  of  a  prosecutor 
orproaecntrix  in  an  indictment ;  that  all  the  law  requires  on  this  subject  is  certainty 
k  a  common  intent ;  and  that  as  the  prosecutrix  upon  the  present  occasion  had 
ahviys  acted  in  and  been  known  by  the  appellation  Baroness  Turkheim,  and  could 
lot  possibly  be  mistaken  for  any  other  person,  it  most  be  taken  to  be  her  name,  and 
iai  therefore  the  indictment  had  named  her  with  sufficient  certainty,  and  referred  to  the 
falEme  laid  down  on  this  subject  in  Hawk.  P.  C.  bk.  2,  c.  25,  s.  72 ;  but  the  judgment 
IM  respited,  and  the  point  being  afterwards  considered  by  the  judges,  they  were  of 
Ofinion  that  the  indictment  was  sufficient.  The  proper  name  of  the  prosecutrix,  there- 
ne,  in  that  case  did  not  appear ;  what  did  appear  was  the  title  by  which  she  was 
onlly  known.  That  ia  exactly  the  case  here,  the  Duke  of  Brunswick,  though  not  tbe 
ittgning  prince,  and  though  another  reigns  in  his  place,  has  always  been  Imown  here 
by  Hat  title ;  and  the  Chriatian  namea  are  properly  aet  forth. 

Pattbson,  J^ — ^The  cases  have  not  all  proceeded  on  the  same  principle.  In  the  first 
ea^  that  of  Mary  Gh^am,  it  was  thought  that  the  proper  course  would  have  been  to 
hro  described  the  prosecutor  as  "  Jas.  Hamilton,  Esq.,  Earl  of  Clanbassil ;"  I  do  not 
■en  to  say,  therefore,  that  Charles  Frederick,  &c.  D*Este,  Esq.,  would  not  have  been 
t  proper  description ;  but  R.y.  Sulh  goes  considerably  further,  and  says  that  the  tide 
kf  i&ch  a  person  is  commonly  known  is  a  sufficient  description ;  in  that  case  Talk* 
■efan  cannot  have  been  considered  as  part  of  the  family  name,  and  it  might  have  been 
■id,  as  here,  that  baroness  imported  an  English  peerage ;  but  nothing  of  the  sort 
«■§  aoggeated,  and  certainly  the  tide  here  doea  not  of  neoeaaity  import  an  EngHdi 


CoLBmiDOB,  J.— The  principle,  beyond  all  question,  is,  that  the  prosecutor  shall  be 
hfciibul  by  the  name  and  addition  by  which  he  will  be  best  known  ;  and  the  case 
■iRTCd  to  {R,  V.  SuUs)  only  illustrates  the  extent  to  which  that  principle  is  carried. 
Owe  it  said  that  "  C.  F.  D'Este,  Esq.,"  would  have  been  the  proper  description ;  bat 
mild  tiiat  have  conveyed  half  so  good  a  notion  of  the  person  meant  as  the  words 
leteafly  used  ?  Half  the  world  would  not  have  known  who  was  meant  by  the  former, 
■mat  every  person  would  understand  the  latter. 

WiOHTMAK,  J. — I  think  the  attempt  to  distinguish  R.  y.  Snlh  from  the  present 
\  quite  unaucoeaaful. 

Rulerefkied. 
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COURT  OF  QUEENS  BENCH. 
January  30,   1846. 

Thb  Qusen  v.  Cooper. 

Libel — Publication, 

A  perton  who  requettt  another  to  write  a  libel  vpon  a  third  party,  which  t>  a/terwarde  published^  it 

responeible  for  the  libel  published,  although  it  may  contain  other  facte  and  charges  than  ikom 

which  he  communicated, 
A,  requested  B.,  the  editor  qf  a  newspaper,  •*  to  shew  up**  C.,  and  told  him  some  facts  upon  whiek 

to  ground  the  article.     B.  said  he  would;  but  as  some  delay  occurred,  A.  asked  B,  why  it  was 

not  done,  and  after  it  was  published.  A,  expressed  his  approbation  of  it. 
Held,  A,  was  properly  convicted  of  publishing  the  libel  published,  although  it  contained  many  facts 

which  he  did  not  suggest  to  B, 
Per  WiGHTMAN,  J. — Qutere,  whether  by  a  mere  simple  authority,  without  the  other  circumstanem 

of  ratification,  the  same  liability  would  be  incurred  ? 

THIS  was   an  indictment  against  the  defendant  for  publishing  in  the  Liverpool 
Chronicle  a  libel  on  the  prosecutor,  in  respect  of  the  conduct  of  the  Rev.  Mr. 
King,  in  the  destruction  of  foxes.     The  defendant  had  been  found  guilty. 
Dundas  now  prayed  for  judgment. 

The  Solicitor- General  (with  whom  were  Crompton  and  12.  Denman)  moved  for  a  rule 
to  shew  cause  why  there  should  not  be  a  new  trial.  There  was  no  evidence  to  shew 
that  the  defendant  was  in  the  slightest  degree  aware  of  the  matter  being  about  to  be 
published,  until  it  appeared  in  the  paper.  The  evidence  shewed  that  the  effigies  of  the 
prosecutor  and  of  his  brother  having  been  hung  up,  with  a  fox's  tail  appended  to  one 
of  them,  the  defendant  said  to  the  editor  of  the  paper  that  he  wished  the  editor  woM 
shew  up  Mr.  King  ;  and  on  being  asked  what  had  happened,  the  defendant  told  him  of 
the  fact  of  these  effigies  being  hung  up,  and  the  editor  afterwards  wrote  an  artick 
relating  to  Mr.  King,  stating  this  fact,  but  also  stating  many  other  facts  not  commu- 
nicated by  the  defendant,  and  referring  to  circumstances  that  occurred  some  yean 
before,  and  these  additional  circumstances  were  the  most  libellous  portion  of  the  publi- 
cation.  This  was  the  article  charged  as  a  libel.  Nothing  done  by  the  defendant  can 
be  taken  as  an  act  of  publication.  He  here  only  communicated  one  fact  to  the  editor 
•  of  the  paper,  and  he  having  published  an  article  on  the  general  couduct  of  Mr.  King, 
inserted  in  it  many  things  of  which  the  defendant  knew  nothing  whatever,  and  yet, 
because  this  single  fact  communicated  by  him  was  found  in  the  libel,  he  was  sought  to 
be  charged  with  the  whole  responsibility  of  it.  The  law  will  not  allow  this  to  be  done* 
The  libel,  if  such  it  was,  must  be  considered  as  the  act  of  the  editor,  and  not  of  the 
^  defendant ;  and  the  more  so,  as  all  the  imputations  in  it  which  were  at  all  of  a  senona 
kind  were  imputations  introduced  by  the  editor,  without  any  knowledge  of  them  on  the 
part  of  the  defendant.  In  R,  v.  Payne  (1  Garth.  405.  5  Mod.  163),  the  Court  held  that 
■-  a  man  who  dictated  a  libel  was  not  liable  to  an  indictment  for  libel,  and  that  the  only 
;  person  who  was  liable  was  he  who  reduced  it  into  writing  and  published  it.  That 
-authority,  it  was  true,  had  not  been  supported  in  recent  cases,  but  still  it  shewed  that 
some  doubt  existed  as  to  the  liability  of  a  man  who  merely  repeated  in  conversatiavi 
what  some  other  person  afterwards  thought  fit  to  print.  Even  in  Tarpley  v.  Blohejf 
(2  B.  N.  C.  437)  it  was  contended  that  the  defendant  was  not  liable  for  a  libd 
published  in  a  newspaper,  because  it  appeared  that  portions  of  the  manuscript  bad 
been  struck  out  by  the  editor.  It  was  held,  indeed,  that  he  was  liable,  the  parts 
omitted  being  the  most  libellous  ;  for  authority  to  print  the  libel  in  its  larger  and  more 
offensive  form,  must  be  an  authority  to  print  the  less  offensive  parts.  But  it  was  said 
the  case  would  be  different  if  any  qualifying  expressions  had  been  left  out,  and  the 
same  ai^ument  must  hold  where  additions  wholly  altering  the  nature  of  the  h'bel 
are  made.  But  here  the  case  was  a  very  strong  one  against  the  liability  of  ti)e 
defendant,  for  the  defendant  had  only  mentioned  one  circumstance,  and  the  editor  had 

(a)  Reported  by  E.  Wise,  Etq.,  BarrUter-it-Iiw. 
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nade  a  publication  of  half  a  dozen  circumstances.  This  indictment  sought  to  charge 
lim  with  liability  as  to  all.  There  was  not  any  necessity  to  hold  the  defendant  liable, 
rhe  prosecutor  had  his  remedy  against  the  publisher  of  the  paper,  so  that  the  argu- 
nent,  that  if  this  defendant  was  not  liable  the  prosecutor  would  be  altogether  without 
lemedy,  would  not  hold  in  this  case.  It  was  no  doubt  in  evidence  that  after  the  article 
iad  been  published,  the  defendant  had  seen  and  read  the  article,  and  said  he  liked  it. 
bat  this  circumstance  made  no  difference  in  the  matter.  The  defendant's  expression  of 
approbation,  given  under  such  circumstances,  could  not  make  him  liable. 

LoBD  Denman,  CmJ. — Although  there  are  no  cases  directly  in  point  upon  the  sub- 
ject, there  are  principles,  very  plain  and  well  established,  upon  which  I  come  to  the  con- 
dnsion  that  the  application  for  a  new  trial  cannot  be  granted.  It  is  upon  these  prin- 
ciples quite  clear,  that  if  any  person  applies  to  another,  having  a  sarcastic  pen,  and 
requests  him  to  write  a  libel  upon  a  third  party,  the  person  who  so  puts  the  libeller  in 
motion  will  be  liable  to  the  consequences  of  the  publication,  and  must  take  his  chance 
u  to  the  degree  in  which  he  may  be  implicated  by  the  conduct  of  the  party  whom  he 
Ins  so  set  in  motion.  This  position  is  perfectly  clear  upon  the  principle  that  every* 
body  who  contributes  in  any  degree  to  the  commission  of  a  misdemeanor  is  liable  in 
Uw  to  be  treated  as  a  principal.  The  statement  which  the  Solicitor- General  has  made 
of  the  facts  of  the  case  is  not  perfectly  correct.  It  appears  that  the  defendant  went  to 
tbe  editor  of  the  paper,  and  asked  him  to  "  shew  up  "  the  clergyman,  furnishing  him  at 
tbe  same  time  with  the  necessary  particulars  for  the  composition,  and  informing  him  of 
the  way  in  which  Mr.  King  had  previously  been  brought  into  ridicule  by  hanging  a 
fox's  tsul  to  his  effigy.  After  having  so  directed  the  publication,  he  complained,  upon 
t  mbsequent  occasion,  that  the  article  had  not  yet  appeared.  He  was  assured  that  it 
woold  soon  he  written,  as  it  accordingly  was  ;  and,  upon  its  appearance,  it  was  not  ia 
nj  degree  different  in  species  from  that  which  he  had  directed  to  be  composed  ;  and 
the  editor  stated  at  the  trial  that  it  was  in  substance  what  he  had  been  requested  to 
write,  and  that  Mr.  Cooper,  after  the  publication,  had  expressed  himself  quite  satisfied 
vith  the  performance,  which  he  further  stated  to  be  entirely  conformable  to  the  direc- 
tionsgiven.  If  the  defendant  were  in  such  circumstances  to  be  held  not  responsible 
for  the  publication  merely  on  the  ground  which  had  been  stated,  that  the  libel  contained 
tometbing  more  than  the  materials  which  had  been  furnished  by  the  defendant,  it  would 
then  be  possible  for  any  man  who  caused  the  publication  of  any  libel  of  the  most 
hemous  nature  to  escape  altogether  from  responsibility,  if  the  party  who  was  requested 
to  compose  the  publication  happened  to  make  any  departure  from  the  strict  letter  of  the 
imtnictions  which  he  had  received.  There  exists,  in  fact,  in  this  case,  every  ingredient  to 
Bake  up  the  most  undoubted  responsibility.  First,  there  is  employment  by  the  defen- 
litat  of  the  party  by  whom  the  libel  was  written ;  secondly,  the  furnishing  of  the  sub- 
ieet  of  the  composition ;  thirdly,  the  complaint  of  a  delay  in  the  performance ;  fourthly, 
ht  approval  of  the  libel  after  it  had  been  written  ;  and,  fifthly,  the  fact  that  the  libel 
IBS  expressly  proved  to  be  substantially  the  same  as  that  which  the  defendant  had 
eqnested  the  editor  to  write.  A  variance  is  out  of  the  question.  If  a  person  choosea 
0  give  his  authority,  he  must  take  the  consequences. 

CoLBRiDOB,  J.(a) — The  question  is,  whether  there  was  evidence  of  the  publication  of 
Uf  libel.  There  was  evidence  of  a  general  authority  to  shew  up  Mr.  King.  This,  no 
onbt,  may  admit  of  different  constructions,  and  it  is  argued  that  any  thing  beyond  the 
Mtmctions  waa  not  authorized.  But  it  was  not  given  as  a  limited  authority ;  and 
hok  the  article  had  appeared,  the  defendant  gave  judgment  against  himself  by  ratifying 
le  authority  supposed  to  have  been  given. 

WiGBTMAN,  J. — ^The  evidence  of  publication  was  properly  left  to  the  jury.  If  the 
ridence  had  been  merely  a  simple  authority  without  any  further  proof  of  approval,  as 
bt  furnished  here  by  the  complaint  and  subsequent  ratification,  there  would  be  much 
Mee  in  the  arguments  used  by  the  Solicitor- General.  But  these  facta  do  away  with 
he  whole  of  that  argument. 

Rule  re/used.(b) 

(f)  Piittcaon,  J.,  and  Williami,  J.,  were  absent.       pay  a  fine  of  10?.,  and  enter  into  his  own  reeogni- 
(i)  The  defendant  was  afterwards  sentenced  to     zance  of  50/.  to  Iceep  the  peace  for  twelve  months. 
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CENTRAL  CRIMINAL  COURT. 

February  Session,  1846. 

(Before  Mr.  Baron  Rolfe  and  Mr.  Justice  Crbsbwbll.) 

February  5. 

The  Queen  v,  Thompson,  (a) 

Finding  of  bill  by  grand  jury — Praetiee. 

Where  a  hill  (f  indictment  woe  sent  before  the  grand  Jury  tfotmd  and  indoned  by  them  at  a  irm  KSg^ 
but  accidentally  mislaid  and  not  brought  into  court  until  the  grand  jury  had  been  diteh»pU  ^^ 
Held,  there  was  no  sufficient  finding. 

Semble,  per  the  Recorder,  that  a  prisoner  is  not  entitled  as  qf  right  to  be  released  from 
at  the  first  session  qfter  his  commitment,  on  the  ground  that  the  grand  jury  hone  been  i" 
without  presenting  any  bill  against  him.    At  the  second  session  he  has  such  right, 

A  BILL  of  indictment  was  laid  before  the  grand  jury  against  the  defendant,  n 
short  time  after  they  had  been  discharged,  it  was  found  under  the  table  In 
grand  jury  room,  duly  indorsed  by  the  foreman  as  a  true  bill.     It  was  brought 
court,  as  soon  as  the  discovery  was  made,  by  one  of  the  grand  jury  who  was  by 
in  attendance,  and  he  stated  that  it  had  been  duly  found  by  the  jury  assemUed,  b 
that  in  all  probability,  while  the  other  biUs  were  being  collected  for  ^e  purpose  of  *^^ 
brought  into  court,  it  had  fEdlen  beneath  the  table,  and  remained  unnoticed. 

Ballantine  thereupon  applied  to  the  Recorder  that  the  prisoner  might  be  disdutrgei.. 
No  bill  had  been  returned  by  the  grand  jury,  and  therefore  he  made  tins  appfieatifx^ 
as  a  matter  of  right. 

The  Recorder. — Supposing  this  not  to  be  a  due  presentment,  you  are  not  ahi»* 
lutely  entitled  to  ask  for  a  discharge  until  the  second  session  from  the  time  cf  Ifae 
commitment. 

Ballantine  said  he  was  not  aware  of  such  a  rule  existing,  but  at  least  he  might  nrie 
his  application  to  the  discretion  of  the  Court.  There  could  be  no  presentment  of  t 
bill  siter  the  grand  jury  were  discharged.  Supposing  it  true  that  the  bill  had  been 
duly  found,  and  of  that  fact  he  did  not  consider  an  individual  of  the  grand  jury  to  be  a 
competent  witness,  still  a  formal  presentment  in  open  court  could  not  be  dispensed  with. 

Tlie  Recorder  (after  consulting  with  Mr.  Clark,  the  clerk  of  arraigns).-^  dnS 
mention  the  case  to  the  judges,  and  leave  their  lordships  to  decide  it. 

February  7,  1846. 

Huddlestone,  for  the  prosecution,  now  applied  for  the  prisoner's  detention  until  not 
session,  if  it  should  be  their  lordships'  opinion  that  there  was  no  due  presentment  d 
the  BUI. 

Ballantine  submitted  that  there  was  nothing  to  distinguish  this  case  from  ooe^ 
which  no  bill  had  been  sent  before  the  grand  jury,  or  when  sent  had  been  rejected,  mi 
that  therefore  the  prisoner  was  entitled  to  his  discharge. 

Cresswsll,  J.  (Rolfe,  B.  was  ako  on  the  bench)*— We  are  dearly  of  opinion  tiii 
the  bill  must  go  again  before  a  grand  jury.  But  this  is  certainly  not  an  oidiwff 
case,  for  in  truth  the  bill  has  neitiber  been  presented  nor  rejected.  Under  the  drona- 
stances,  we  think  the  prisoner  should  be  rdeased  from  custody  on  ^ving  moderate  bail* 

(a)  Reported  bj  B.  C.  Robik80N|  Esq.,  BaiTifter-al4aw« 
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Saturday,  February  14. 
EoBBBT  Campbell,  otherwise  Robebt  Fisheb,  and  John  Hatnbs  t;.  The  QnEBN.(a) 

Indieimeni — Several  eounU:— General  verdict  and  Judgment — Writ  qf  error— Venire  de  novo. 

Cne  ofence,  whether  felonioue  or  not,  cannot  properly  be  charged  twice  over,  either  in  ttco  indict^ 
ments  or  in  separate  eounte  qf  the  same  indictment ;  and  \f  the  two  counts  necessarilg  appear  to 
lefoT  the  same  offence,  advantage  may  be  taken  of  it  in  arrest  of  judgment ;  but  the  Court  will,  if 
possible,  avoid  thai  construction  of  the  indictment. 

JU  imdietmeni  charged,  in  the  first  count,  a  larceny  qf  goods  above  the  value  of  bl.  in  a  dwelling^ 
ianse;  and  in  the  second,  a  common  larceny  of  the  same  goods:  Held,  that  they  did  not  neces^ 
mrily point  to  the  same  charge:  and  that,  therefore,  the  indictment  was  good. 

yhe  verdict  was  that  the  prisoners  were  guilty  qf  **  the  felony  qforesaid :"  and  the  judgment  was 
that  they  be  transported  for  ten  years:  Held,  that  **  felony**  was  not  nomen  coliectivum;  that 
the  verdict  qf  the  jury  painted  to  one  offence  only,  and  it  was  uncertain  to  which ;  and  that  there^ 
fine  the  judgment  was  erroneous,  as  it  might  have  been  given  on  the  second  count,  which  would  not 
warrant  it. 

.fiM^  also,  that  the  proper  course  was  to  set  aside  the  verdict  and  judgment,  and  award  a  venire 
da  novo. 

ERROR  from  the  Court  of  Quarter  Sessions  for  the  borough  and  city  of  Chester, 
on  the  following  record : — 
"  Be  it  remembered,  that  at  the  General  Quarter  Sessions  of  the  Peace  of  our  Lady 
the  Qoeen,  holden  at  the  Town  Hall,  in  and  for  the  borough  and  city  of  Chester,  and 
cnmty  of  the  same  city,  on  Monday  the  14th  day  of  July,  A.D.  1845,  and  in  the  9th 
year  of  the  reign  of  our  Sovereign  Lady  Victoria,  by  the  grace  of  God  of  the  United 
Kingdom  of  Great  Britain  and  Ireland  Queen,  Defender  of  the  fedth,  before  William 
Newland  Welsby,  Esq.,  recorder  of  the  said  borough  and  city,  assigned  to  keep  the 
peace  in  and  for  the  said  borough  and  city,  and  county  thereof,  and  also  to  hear  and 
<letermine  divers  felonies  and  trespasses  and  other  misdemeanors  committed  within 
the  Baid  borough  and  city,  and  county  thereof,  and  to  deliver  her  gaol  of  the  said 
boioagh  and  city  of  the  prisoners  therein  being,  by  the  oath  of  Benjamin  Brassey,  &p., 
good  and  lawful  men  of  the  borough  and  city  of  Chester  aforesaid,  then  and  there 
cmponnelled,  sworn,  and  charged  to  inquire  for  our  said  Lady  the  Queen,  and  for  the 
body  of  the  said  borough  and  city  aforesaid,  it  is  presented,  that  Robert  Campbell, 
otherwise  Robert  Fisher,  late  of  the  parish  of  Saint  John  the  Baptist,  in  the  borough 
and  city  of  Chester,  and  county  of  the  said  city,  labourer,  and  John  Haynes,  late  of  the 
Mune  place,  labourer,  on  the  9th  day  of  May,  in  the  8th  year  of  the  reign  of  our  Sove- 
fdgn  Lady  Victoria,  at  the  parish  aforesaid,  in  the  borough  and  city  and  county  afore- 
mid,  one  bag,  of  the  value  of  one  penny ;  one  purse,  of  the  value  of  sixpence ;  twenty- 
eight  pieces  of  the  current  gold  coin  of  the  realm,  called  sovereigns,  of  the  value  of 
twenty  shillings  each ;  twenty  pieces  of  the  current  gold  coin  of  the  realm,  called  half- 
eovereigns,  of  the  value  of  ten  shillings  each ;  one  piece  of  the  current  silver  coin  of  the 
realm,  called  a  crown,  of  the  value  of  five  shillings ;  fourteen  pieces  of  the  current 
«her  coin  of  the  realm,  called  half-crowns,  of  the  value  of  2s.  6d.  each ;  sixty-eight 
pieces  of  the  current  silver  coin  of  the  realm,  called  shillings,  of  the  value  of  one  shillmg 
eadi ;  fourteen  pieces  of  the  current  silver  coin  of  the  realm,  called  sixpences,  of  the 
taiue  of  sixpence  each ;  fifteen  pieces  of  the  current  silver  coin  of  the  realm,  called  four- 
pe&ny-pieces,  of  the  value  of  fourpence  each ;  one  piece  of  the  current  silver  coin  of  the 
leahn,  called  a  shilling,  of  the  value  of  one  shilling ;  five  pieces  of  the  current  copper 
coin  of  the  realm,  called  pennies,  of  the  value  of  one  penny  each ;  eleven  pieces  of  the 
eunrent  copper  coin  of  the  realm,  called  halfpennies,  of  the  value  of  one  halfpenny  each ; 
two  bank-notes  for  the  payment  of  5/.  each,  and  of  the  value  of  5/.  each,  of  the  moneys, 
goods,  and  chattels  of  one  Robert  Drury,  in  the  dwelling-house  of  the  said  Robert 
Dhiry,  there  situate,  then  and  there  being  found,  then  and  there  in  the  said  dwelling- 
(a)  Reported  by  A.  Bittlsstok,  Eiq.,  Bairister-at-law. 
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house  feloniously  did  steal,  take,  and  carry  away,  agunst  the  form  of  the  statute  in  such 
case  made  and  provided,  and  against  the  peace  of  our  Lady  the  Queen,  her  crown  and 
dignity :  and  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further  present,  that  the 
said  Robert  Campbell,  otherwise  Robert  Fisher,  and  the  said  John  Haynes,  on  the  day 
and  year  aforesaid,  at  the  parish  aforesaid,  in  the  borough  and  city  and  county  aforesaid, 
one  bag,  of  the  value  of  one  penny  ;  one  purse,  of  the  value  of  sixpence ;  twenty-eight 
pieces  of  the  current  gold  coin  of  the  realm,  called  sovereigns,  of  the  value  of  twenty 
shillings  each ;  twenty  pieces  of  the  current  gold  coin  of  the  realm,  called  half-aoie- 
reigns,  of  the  value  of  ten  shillings  each ;  one  piece  of  the  current  silver  coin  of  the 
realm,  called  a  crown,  of  the  value  of  five  shillings ;  fourteen  pieces  of  the  current  silver 
coin  of  the  realm,  called  half-crowns,  of  the  value  of  2s.  6d.  each  ;  sixty-eight  pieces  of 
the  current  silver  coin  of  the  realm,  called  shillings,  of  the  value  of  one  shilling  each ; 
fourteen  pieces  of  the  current  silver  coin  of  the  realm,  called  sixpences,  of  the  value  of 
sixpence  each ;  fifteen  pieces  of  the  current  silver  coin  of  the  r^dm,  called  fourpenny- 
pieces,  of  the  value  of  fourpence  each ;  one  piece  of  the  current  silver  coin  of  the  reahn, 
called  a  shilling,  of  the  value  of  one  shilling ;  five  pieces  of  the  current  copper  coin  of 
the  realm,  called  pennies,  of  the  value  of  one  penny  each ;  eleven  pieces  of  die  cuxxent 
copper  coin  of  the  realm,  called  halfpennies,  of  the  value  of  one  hal^nny  each ;  two 
bank-notes  for  the  payment  of  5/.  each,  and  of  the  value  of  5/.  each,  of  the  mooeyi, 
goods,  and  chattels  of  the  said  Robert  Drury,  then  and  there  being  found,  feloniooaly 
did  steal,  take,  and  carry  away,  against  the  form  of  the  statute  in  eudi  case  made  and 
provided,  and  agmnst  the  peace  of  our  Lady  the  Queen,  her  crown  and  dignity* 

"And  now,  here,  at  the  same  General  Quarter  Sessions  of  the  Peace,  before  the  said 
William  Newland  Welsby,  recorder  and  justice  of  our  said  Lady  the  Queen,  come  Ae 
said  Robert  Campbell,  otherwise  Robert  Fisher,  and  John  Haynes,  under  the  cus- 
tody of  Thomas  Haswell,  constable  and  gaoler  of  the  gaol  of  the  said  borough  and  d^ 
of  Chester,  in  whose  custody  in  the  gaol  of  the  said  borough  and  city  aforesaid,  for  tiie 
cause  aforesaid,  they  had  been  before  committed,  and  being  brought  to  the  bar  in  dieir 
proper  persons  by  the  said  constable  and  gaoler,  to  whom  they  are  here  also  committBd» 
nnd  forthwith  being  demanded  concerning  the  premises  in  the  said  indictment  abofe 
specified  and  charged  upon  them,  how  they  will  severally  acquit  themselves  theredL 
they,  the  said  Robert  Campbell,  otherwise  Robert  Fisher,  and  John  Haynes,  severally 
say  that  they  are  not  guilty  thereof,  and,  therefore,  for  good  and  evil,  they  put  them* 
selves  upon  the  country ;  and  John  Walker,  clerk  of  the  peace,  and  clerk  of  the  crown 
for  the  said  borough  and  city,  who  prosecutes  for  our  said  Lady  the  Queen  in  this 
behalf,  doth  the  like ;  therefore,  let  a  jury  thereupon  here  immediately  come  befaie 
the  said  recorder  of  our  said  Lady  the  Queen,  above  mentioned,  of  finee  and  lawM 
men  of  the  borough  and  city  of  Chester,  by  whom  the  truth  of  the  matter  may 
be  better  known,  and  who  are  not  of  kin  to  the  said  Robert  Campbell,  otherwise  Robeit 
Fisher,  and  John  Ha3rnes,  or  either  of  them,  to  recognize,  upon  their  oath,  whether  tiie 
said  Robert  Campbell,  otherwise  Robert  Fisher,  and  John  Haynes,  or  either  of  tiMm, 
is  or  are  guilty  of  the  felony  in  the  indictment  aforesaid  above  specified,  or  not  guil^» 
because  as  well  the  said  John  Walker,  who  prosecutes  for  our  said  Lady  the  Queen  n 
this  behalf,  as  the  said  Robert  Campbell,  otherwise  Robert  Fisher,  and  John  Haynca, 
have  severally  put  themselves  upon  the  said  jury ;  and  the  jurors  for  the  said  juiy,  faf 
the  said  John  Walker,  clerk  of  the  peace  and  clerk  of  the  crown  for  the  said  boroapi 
nnd  dty  aforesaid,  for  thb  purpose  empannelled  and  returned,  to  wit,  Joseph  Bvani^ 
John  Ghray,  Peter  Hewit,  Thomas  Hodson,  Frederick  Hamilton,  Thomas  Ingram, 
Charles  Jones,  Thomas  Jones,  Thomas  Worrall,  Samuel  Meacock,  William  Parkuumi, 
and  Charles  Leyfidd,  being  called,  come,  who,  being  elected,  tried,  and  sworn  to  ^Mak 
the  truth  of  and  concerning  the  premises,  upon  their  oath,  say,  that  the  said  R^iert 
Campbell,  othemv'ise  Robert  Fisher,  and  John  Haynes,  are  guilty  of  the  felony  afore- 
said, on  them  above  charged,  in  the  form  aforesaid,  as  by  the  indictment  aforesaid  is 
above  supposed  against  tiiem.  And  thereupon  this,  it  is  forthwith  demanded,  if  they, 
the  said  Robert  Campbell,  otherwise  Robert  Fisher,  and  John  Hajrnes,  or  dther  of 
them,  have  or  know  any  thing  to  say  wherefore  the  said  recorder  and  justice  ought 
not,  upon  the  premises  and  verdict  aforesaid,  to  proceed  to  judgment  against  them,  who 
nothing  further  say,  unless  as  they  before  have  said,  and  by  the  said  recorder  and 
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jutice  folly  uoderstood ;  it  is  considered  and  adjudged  by  the  Court  here,  that  the 
said  Robert  Campbell*  otherwise  Robert  Fisher,  and  John  Haynes,  respectively,  be 
tnn^rted  beyond  the  seas,  to  such  place  as  her  Majesty,  by  and  with  the  advice  of 
her  I^vy  Council,  shall  direct  and  appoint,  for  the  term  of  ten  years." 

The  assignment  of  errors  was  as  follows : — 

'*  Afterwards,  to  wit,  on  the  8th  day  of  November,  A.D.  1845,  before  our  Lady  the 
Qneen,  at  Westminster,  come  the  said  Robert  Campbell,  otherwise  the  said  Robert 
Fisher,  and  John  Haynes,  in  their  proper  persons,  and  immediately  say,  that  on  the 
pronouncing  of  judgment  aforesaid,  there  is  manifest  error.in  this,  to  wit,  that  the  said 
judgment  is  one  invalid  and  void  in  law ;  and  therefore,  in  that  there  is  manifest 
cnor. 

"  Second. — ^There  is  also  error  in  this,  to  wit,  that  in  the  record  of  the  said  judgment 
tiie  said  Robert  Campbell,  otherwise  Robert  Fisher,  and  John  Haynes,  are  charged  with 
two  separate  and  distmct  felonies,  and  are  convicted  of  one  felony,  and  that  it  is  uncer- 
tain of  which  of  the  said  felonies  the  said  Robert  Campbell,  otherwise  Robert  Fisher, 
and  John  Haynes,  are  convicted ;  therefore,  in  that  there  is  manifest  error. 

**  Third.^-There  is  also  error  in  this,  to  wit,  that  the  judgment  of  transportation  for 
the  term  of  ten  years  is  not  warranted  by  the  finding  of  the  jury,  as  appears  by  the  record 
of  die  said  judgment ;  therefore,  in  that  there  is  manifest  error. 

*'  Fourth.-~There  is  also  error  in  this,  to  wit,  that  it  is  consistent  with  the  tenor  of 
the  record  of  the  said  judgment,  that  the  said  Robert  Campbell,  other>vise  Robert 
Fisher,  and  John  Haynes,  were  only  guilty  of  the  felony  mentioned  in  the  second 
eoimt  of  the  indictment  therein  contained,  and,  therefore,  that  the  said  judgment  of 
tnniportation  for  ten  years  is  also  void  and  illegal ;  in  that  there  is  manifest  error. 

"  Fifth. — ^There  is  also  manifest  error  in  this,  to  wit,  that  it  does  not  appear,  by  the 
xeoord  of  the  said  judgment,  of  what  felony  the  said  Robert  Campbell,  otherwise 
Robert  Fisher,  and  John  Haynes,  are  convicted,  or  whether  the  sentence  therein 
twnded  is  warranted  by  law ;  therefore,  in  that  there  is  manifest  error. 

'^Sitfa. — There  is  also  error  in  this,  to  wit,  that  it  does  not  appear  by  the  said  record 
that  t)K  said  Robert  Campbell,  otherwise  Robert  Fisher,  and  John  Haynes,  are  con« 
Ticted  of  a  felony  warranting  the  judgment  therein  aforesaid. 

"And  the  said  Robert  Campbell,  otherwise  Robert  Fisher,  and  John  Haynes,  pray, 
ind  eadi  of  them  for  himself  prays,  that  the  judgment  aforesaid,  for  the  errors  aifore- 
Slid,  and  other  errors  in  the  record  and  proceedings  aforesaid,  may  be  reversed,  an- 
noSed,  and  altogether  held  for  nothing ;  and  that  they,  and  each  of  them,  be  discharged 
from  die  judgment  so  adjudged  against  them,  and  each  of  them,  and  be  restored  to  the 
common  law  of  this  realm,  and  to  all  things  which  they  have,  and  each  of  them  hatb, 
bit  by  the  occasion  of  the  said  judgment,"  &c.(a) 

Peacock  (Yardley  with  him),  for  the  plaintiffa  in  error. (6)— This  indictment  contains 
two  eoiints.  and  the  judgment  pronounced  is  a  correct  judgment  upon  the  first,  but  not 
qm  the  second  count.  The  question,  therefore,  is,  as  the  prisoners  have  been  found 
goihy  generally  of  the  felony  aforesaid,  without  distinction  between  the  first  and  second 
ooont,  whether  the  judgment  is  not  erroneous  ?  If  any  part  of  it  is  attributable  to  the 
leoood  count,  then  the  judgment  on  the  first  count  is  bad,  because  it  would  impose  a 
kaa  term  of  transportation  than  the  law  allows  for  that  offence.  [Coleridge,  J.— 
Yes;  if  you  take  it  away  from  the  first.]  You  must  do  so,  if  any  portion  of  the  sen- 
teaee  is  attributable  to  the  second  count.     [Wiohtman,  J. — ^Not  if  the  sentence  on 

(a)  Tbe  following  were  the  points  marked  for  eonnta  of  the  laid  indietment  the  aaid  verdiet  and 

VgaaKBl,  by  the  plaintUEi  in  error :  jadgment   applr  ;    and  it  la  therefore  uncertain 

Ut  That  it  doea  not  appear  by  the  record,  that  whether  the   plaintura    in    error  have    not  been 

ftc  Jvdgment  was  given  upon  the  verdict  or  pre-  sentenced  to  a  punishment  not  warranted  by  law, 

Hiwi  in  the  record  mentioned,  or  for  what  reason  and  that  therefore  the  said  judgment  ought  to  be 

^Ar  what  offnaoe  or  oiFencea  it  was  given.  reversed. 

2ad.  That  if  it  does  appear  at  all  for  what  of-  4th.  They  will  also  contend  that  the  judgment 

ftieeit  was  given,  the  judgment  as  well  as  tbe  ver-  must  be  reversed,  upon  the  ground  that  it  does  not 

^appears  to  apply  to  the  last  count  of  the  indict-  appear   that   it  was   demanded  of  the  prisoners 

*caft,  and  to  that  count  alone,  and  therefore  the  whether  they,  or  either  of  them,  had  or  knew  any 

icateoee  of  transportation  for  the  term  of  ten  years  thing  to  aay,  why  the  said  recorder  ought  not  to 

^  iDegal  and  void .  proceed  to  judgment  against  them . 

M.  That  it  ia  at  kaat  uncertain  to  which  of  the  (6)  Thia  case  was  argued  Saturday,  Jan.  17.^ 


ITS  CBIMINAL  LAW  CASES. 

each  count  is  running  at  the  same  time.  Colxeidoe«  J. — ^That  has  been  frequeBtl 
done  since  O'CormelVs  case.  Pattbson,  J. — I  do  not  see  why  the  judgment  shool 
not  mean  the  same  seven  years.]  The  sentence  is  ten  years,  which  is  too  much  for  tb 
second  count ;  and  if  any  portion  be  taken  away,  too  little  for  the  first.  [Coui 
BID6E,  J. — I  think  we  had  a  question  of  this  kind  before  us  in  a  case  of  murder,  (a) 
The  objection  is,  that  it  does  not  appear  of  which  distinct  offence  the  prisoners  wer 
found  guilty.  [Lord  Dbnmax,  C.  J.— This  is  exactly  like  the  case  of  Reg.  ▼.  Poim 
(2  B.  &  Ad.  75)  ;  except  that  this  is  a  case  of  felony,  and  that  was  a  case  of  mia 
demeanor,  which  was  held  to  be  nomen  collectivum.  The  question,  therefore,  u 
whether,  the  finding  being  that  the  prisoners  were  guilty  of  "  the  felony  aforesaid,'*  w 
can  see  that  the  jury  found  both  counts  ?]  In  R,  v.  Powell  (2  B.  &.  Ad.  75)  tb 
Court  considered  the  two  counts  as  charging  distinct  offences,  and  held  the  word  "  mis 
demeanor,"  used  in  the  verdict  and  judgment,  to  be  nomen  collectivum ;  and  that  tb 
finding  was  in  effect  that  the  defendant  was  guilty  of  the  whole  matter  charged  by  tb 
indictment,  though  Taunton,  J.,  expressed  a  doubt  whether  the  indictment  did  chaijp 
two  offences  ;  but  in  0' Connelly.  The  Queen  (11  C.  &  F.  295),  Parke,  B.,  says:  "Tie 
practice  has  grown  up  and  much  increased  in  modem  times,  of  introducing  many  oomits 
into  one  indictment ;  and  though  we  know  practically  that  these  are  most  frequen^ 
descriptions,  only  in  different  words,  of  the  same  offence,  they  are  allowable  only  Oi 
the  presumption  that  they  are  different  offences,  and  every  count  so  imports  on  the  fiice 
of  the  record,  as  Mr.  Justice  Buller  states  in  jR.  v.  Young  (3  T.  R.  106) ;  thou^  Ae 
late  Mr.  Justice  Taunton  intimated  a  different  opinion,  I  think  without  suffidoft 
ground,  in  R.  v.  Powell,"  [LiObd  Denmax,  C.  J. — Distinct  offences  are  not  neces- 
sarily different  offences ;  if  two  indictments  charge  distinct  offences  of  a  similir 
character,  there  is  no  presumption  that  they  relate  to  a  different  transaction.]  Suppose 
there  were  two  indictments,  one  charging  a  simple,  the  other  a  compound  felony,  lad 
the  jury  found  a  verdict  of  "  guilty  of  the  felony  in  the  two  indictments  mentioned," 
could  the  Court  say  of  which  he  had  been  found  guilty,  the  compound  or  the  simpk 
felony  ?  [Pattesox,  J. — ^No  such  thing  could  occiur  as  a  man  being  put  on  his  tml 
on  two  indictments  at  the  same  time.]  The  practice  is  not  to  allow  it,  but  there  is  id 
rule  of  law  against  it ;  it  is  in  the  discretion  of  the  judge,  and  the  Court  cannot  tab 
notice  of  that ;  besides,  there  is  a  precedent  for  it  in  Coke's  Entries,  352,  where  tbere 
is  one  plea  to  two  indictments,  and  one  finding  that  the  prisoner  was  guilty  "'ol 
the  felonies  aforesaid."  [Wightman,  J. — That  reduces  it  to  one  indictment  Wii 
separate  counts.  What  was  the  judgment?]  Suspendatur,  [Coleriogb,  J*— If 
felony  be  nomen  collectivum,  then  this  finding  means  "  guilty  of  the  felonies  afiQl^ 
said."^  Or  if  it  mean  the  act  of  stealing,  then  non  constat  whether  the  jury  meant  the 
compound  or  simple  larceny ;  and  the  punishment  is  not  the  same  for  each.  In  Cbfr 
ford's  case  (6  Mod,  219),  where  an  appeal  of  murder  being  removed  by  habeas  conm 
and  certiorari  into  the  King's  Bench,  it  was  held  that  the  appellee  could  not  be  m- 
charged  on  appearing  to  his  recognizance  and  producing  a  release  from  the  prosecotPTi 
but  must  be  arraigned  upon  the  record  and  then  plead  the  release  or  autrefois  acftit, 
the  Court  compared  that  to  the  case  "  where  two  indictments  are  against  a  person  fiv 
one  fact,  as  one  by  the  coroner's  inquest,  and  the  other  by  the  grand  jury ;  and  heii 
arraigned,  tried,  and  acquitted  upon  one  of  them,  yet  he  is  not  thereby  discharged,  bit 
shall  be  arraigned  de  novo  upon  the  other,  to  which  he  may  plead  the  former  acqmtid 
on  the  other.  But  now  the  course  is  in  the  Old  Bailey,  and  is  indeed  the  most  eoy 
and  fair,  to  try  him  upon  both  the  indictments  at  once."  The  sentence  which  tte 
Court  ought  to  pass  depends  altogether  upon  whether  the  jury  find  the  defendnto 
guilty  of  the  compound  or  the  simple  offence.  Suppose  a  coroner's  inquisition  ehaigrf 
murder,  and  the  indictment  found  by  the  grand  jury  manslaughter  only,  the  jury  ow 
find  of  which  offence  the  prisoner  was  guilty ;  and  if  the  verdict  were  general,  tiiatk 
was  gtdlty  of  the  felony,  a  sentence  of  death  would  be  erroneous.  [[Colxbidob,  J.^ 
If  they  found  him  guilty  of  the  murder,  could  they  acquit  him  of  the  manslan^ter? 
Suppose  in  the  present  case  they  had  found  the  prisoners  guilty  on  the  first  eonat, 
could  they  have  acquitted  on  the  second  ? — they  must  say  guilty  or  not  guilty.]  Yei; 
'  one  is  included  in  the  other.  [PArrssoN,  J. — Suppose  there  were  really  two  fekidei) 
(a)  Allading  probably  to  the  case  of  R.  v.  Downing,  btfore  the  fifteen  judges,  reported  wvie,  p.  16S« 
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ad  the  jury  found  a  verdict,  guilty  of  the  felony  ?]  That  would  mean  guilty  of  both* 
[WiGHTMAN,  J. — ^The  offence  in  both  counts  is  the  stealing ;  but  it  is  hid  in  the  first 
eomt  with  matter  of  aggravation.]  Then  the  same  fact  being  charged  as  two  felonies 
ID  one  indictment,  the  defendant  cannot  plead  to  one  his  acquittal  or  conviction  of 
die  other.  Unless  it  applies  to  a  distinct  offence,  the  second  count  is  wholly  unne- 
eenuy ;  for  the  plaintbORs  in  error  might  have  been  found  guilty  of  the  simple  larceny 
OB  the  first  count.  [Pactsson,  J. — It  is  only  on  that  principle  that  he  could  plead 
mtr^fms  aequU,  or  convict,  to  the  second.]  Take,  first,  the  case  of  one  act,  charged  in 
one  indictment*  as  a  stealing  in  a  dwelling-house  to  the  value  of  5/.,  and  an  acquittal; 
wd  then  another  indictment  preferred  for  a  simple  larceny,  the  plea  of  autrefois  acquit 
lOQld  be  a  good  defence ;  and  so  if  one  be  indicted  for  murder  and  acquitted,  he  can^ 
lol  afterwards  be  tried  for  manslaughter  on  account  of  the  same  transaction.  By  put- 
ing  him  on  his  trial  on  two  counts  at  the  same  time,  he  is  deprived  of  that  plea ;  but 
tin  he  cannot  on  one  fact  be  found  guilty  of  two  felonies,  to  which  the  law  attaches 
Ueient  punishments.  If  this  judgment  be  good,  so  would  a  sentence  of  seven  years' 
ansportation ;  for  the  prisoners  may  have  been  found  guilty  on  the  second  count, 
ad  therefore  they  have  in  effect  been  found  guilty  of  both.  [Wiohtman,  J. — ^That 
I  the  fidkcy ;  there  is  but  one  felony,  which  is  the  stealing ;  and  the  jury  have  found 
0t  only  that  they  are  guHty  of  the  felony,  but  guilty  of  the  felony  wiUi  the  aggra- 
itim  laid  in  the  first  count.]  Still  there  is  nothing  to  prevent  a  sentence  of  seven 
ma^  transportation  on  the  second  count.  [Wightmak,  J. — ^The  finding  on  the  whole 
eeotd  includes  the  aggravation,  which  requires  a  sentence  of  ten  years.]  Secondly, 
appose  the  case  of  two  different  acts — whether  constituting  the  same  offence  or  not  is 
material — charged  as  two  separate  offences,  and  the  defendant  found  guilty  of  both, 
I  in  12.  V.  Powell,  then  a  judgment  like  this  would  be  erroneous,  because  there  would 
e  no  sentence  in  respect  of  the  second,  unless  a  portion  were  taken  away  from  the 
rat  offence.  [Lord  Dsnman,  C.J.  —  Suppose  the  jury  had  found  that  the  two 
Bunts  related  to  one  fact.]  They  might  have  done  so,  but  have  not.  [Lord  Dxn- 
uoi,  C.  J. — Is  not  that  consistent  with  what  they  have  done  ?  The  two  counts  charge 
ifenees  which  are  not  inconsistent ;  and  the  jury  call  it  "  the  felony  aforesaid."} 
lot  diere  is  nothing  to  shew  the  Ck>urt  whether  the  jury  found  two  offences  or  one 
ily ;  if  there  were  only  one,  and  that  the  offence  charged  in  the  first  count,  the  judg> 
Mit  would  be  good ;  but  if  two,  then  the  Court  must  presume  that  there  is  a  sen- 
SKe  upon  each ;  and  if  so,  part  of  the  ten  years  must  be  taken  from  the  first ;  and  then 
le  judgment  is  bad,  because  the  law  allows  for  that  offence  no  sentence  of  transpor* 
tioQ  for  a  term  less  than  ten  years.  (Whitehead  v.  I%e  Queen,  14  L.  J.  N.  S.  M.  C. 
66,  and  ante,  p.  199.)  Here  the  second  count  may  apply  to  different  goods,  and  tibe 
ay  may  have  thought  that  some  goods  were  stolen  out  of  the  dwelling-house. 
DoLSxiDox,  J. — ^That  may  be  so,  and  if  the  sentence  is  of  ten  years  for  the  one 
icDce  and  seven  for  the  otlier,  to  commence  on  the  same  day,  what  is  the  objection  ?} 
hat  would  be  right;  but  here  there  is  only  cme  judgment  upon  both  counts. 
RTieHTMAN,  J.  —  If  the  effect  of  the  finding  is  that  there  was  but  one  trans- 
ition, then  the  second  count  is  only  surplusage.]  That  cannot  be  said  in  this 
■e,  because  the  jury  find  the  felony  as  cbaiged  in  the  indictment.  [Lord 
kraicAW,  C.  J.,  referred  to  Young  v.  The  King,  3  T.  R.  98.(a)]  Suppose  that 
i^gment  had  been  pronounced  expressly  on  both  counts,  could  the  Court  say  that  it 
Si  necessarily  erroneous,  because  they  could  not  distinctly  see  that  more  than  the 
iqKmnd  larceny  was  found  ?  In  that  case  the  Court  would  have  said,  "  Felony  is 
WHS  eollectivum  ;  the  indictment  charges  you  with  felony  in  each  of  two  counts ; 
id  tiie  verdict  having  found  both,  the  sentence  is  justified."  It  is  dear  that  the  case 
'  JK.  T.  Powell  (2  B.  &  Ad.  75)  has  been  in  effect  overruled  by  tiie  case  of  O'CknuM 
Sir  Queen  (11  C.&F.  155);  fortheleamed  judges,  in  the  latter  case,  who  dissented 
om  the  dedsion  ultimately  pronounced,  relied  upon  the  former  case  as  favourable  te 
dr  view,  and  considered  it  an  erroneous  decision  unless  their  view  was  correct.  Fit- 
son,  J.,  in  O'ConneUr.  The  Queen  (p.  264). said :"  The  case  of  Young y.  Ue  Kmg  (S 

(s)  Ia  Tamg  ▼.  The  King^  it  wis  held  to  be  no  diffrreat  ooonts;  bat  Lord  KeBTon,  C.  J.,  udd  tet 
fBeCkm,  im  arrest  of  jodgmimt,  that  the  indictiiient  the  irt^eetkm  '•  woold  be  wcH  founded,  if  the  loga 
'  aeverBlchai^ofthoMme  natofotnthe    jndgoMBtoneaehcoaatfiasdiCnont" 
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T.  R.  98)  is  an  authority  in  favour  of  the  doctrine  that  one  good  count  in  an  indictmen 
vill  sustain  a  judgment,  notwithstanding  other  bad  counts.  But,  perhaps,  the  neara 
case  to  the  present  is  that  of  22.  v.  Powell,  which  was  also  one  arising  upon  a  writ< 
error  from  the  Court  of  Quarter  Sessions  to  the  King's  Bench.  There  the  indictma 
contained  two  counts ;  one  for  an  assault  with  intent  to  commit  a  rape,  the  other  ft 
a  common  assault,  llie  entry  of  the  verdict  was,  that  the  defendant  was  guilty  < 
t&e  '  misdemeanor  and  offence  aforesaid,'  in  the  singular  number ;  and  the  poii 
discussed  was,  whether  those  words  were  nomina  coliectiva  or  not.  If  not,  then 
would  be  uncertain  on  which  count  the  verdict  proceeded ;  and  if  it  proceeded  on  tl 
second,  the  judgment  would  be  bad,  because  the  defendant  was  sentenced  to  be  ia 
prisoned,  with  hard  labour,  during  the  whole  time ;  whereas,  for  a  common  assanl 
hard  labour  cannot  be  imposed.  The  Court  held,  that  the  word  '  misdemeanor'  m 
nomen  collectivum,  and  therefore  the  verdict  applied  to  both  counts.  It  never,  howeve 
occurred,  eitlier  to  the  Court  or  to  the  defendant's  counsel,  to  suggest  that  if  tl 
verdict  did  apply  to  both  counts,  the  judgment,  which  was  general,  must  also  appl 
to  both ;  and  as  every  part  of  the  time  of  imprisonment  was  accompanied  with  bai 
labour,  it  would  follow  that  some  part  of  the  judgment  was  erroneous,  viz.  that  par 
whatever  it  might  be,  which  applied  to  the  second  count ;  and  as  the  judges  in  tl 
court  of  error  could  not  tell  how  much  of  the  judgment  was  bad,  they  could  nc 
reverse  it  in  part,  but  must  reverse  it  in  the  whole.  Yet,  if  the  doctrine  now  ooi 
tended  for  by  the  defendants,  namely,  that  every  general  judgment,  where  there  ai 
several  counts,  must  be  taken  as  the  aggregate  of  several  judgments,  one  on  ead 
count,  be  right,  such  ought  to  have  been  the  result."  The  doctrine  thcf 
referred  to  was  afterwards  established  by  the  decision  of  the  House  of  Lonb 
and,  therefore,  this  case  being  similar  to  that  of  R,  v.  Powell,  the  judgmcn 
must  be  reversed.  That  case  is  also  quoted  by  Williams,  J.  (p.  276),  for  tin 
same  purpose;  and  Alderson,  B.  (p.  290),  speaking  of  a  general  judgment,  sap 
"This  generality  has  been  according  to  the  course  of  the  precedents  in  sad 
cases,  and  it  is  reasonable  to  adopt  it.  *  *  *  That  the  precedents  are  so,  and  tlal 
no  one  ever  imagined  such  an  objection  was  tenable,  appears  from  the  cases  of  J2«t. 
Powell,  jR.  V.  Mason,  and  R.  v.  Young  and  Others.  In  R.  v.  Powell  there  were  two 
counts ;  one  which  would  support  the  judgment,  the  other  not.  «  •  *  Nothiog; 
therefore,  can  support  that  judgment  except  the  general  principle  that  the  Court  d 
Error  will  confine  the  statement  on  the  record,  if  susceptible  of  it,  to  a  constmctioB 
which  will  support  the  judgment,  and  that  where  there  are  a  count,  and  a  ver&S 
thereon,  which  will  support  the  judgment,  it  is  quite  enough."  Again,  Parke,  B.,  ^ 
took  a  different  view  of  O'ConnelPs  case,  says  (p.  295),  that  several  counts  "  are  alknr- 
able  only  on  the  presxmiption  that  they  are  different  offences,  and  every  count  so  import! 
on  the  face  of  the  record,  as  Mr.  Justice  Buller  states  in  R,  v.  Young :  though  the  hti 
Mr.  Justice  Taunton  intimated  a  different  opinion,  I  think  without  sufficient  gronal 
injR.  V.  Powell;"  and  further  on  (pp.  303,304),  "There  are,  however,  some  caiei 
in  which  the  objection  might  have  been  taken,  if  it  had  been  thought  tenable.  TU 
cited  in  argument,  jR.  v.  Powell,  where,  on  an  indictment  for  an  assault  with  intent  to 
ravish,  and  a  common  assault,  there  was  a  judgment  of  imprisonment  for  two  yev^ 
and  bard  labour  apparently  for  the  whole  time,  is  one  ;  and  the  sentence,  if  any  pal 
of  the  hard  labour  was  to  be  ascribed  to  the  common  assault,  was  wrong.  That  pofll 
was  not  argued,  and  therefore  the  case  is  some  authority  as  to  the  practical  opentioi 
of  the  opinion  to  which  I  have  referred."  The  Lord  Chancellor,  referring  to  tLe  aaan 
case  of  R.  v.  Powell,  and  alluding  to  the  judgment  of  Mr.  Baron  Parke,  made  tfaci 
obsenations  (p.  316) :  "What  then  (after  stating  the  case  of  R. v. Powell)  was di 
result  of  this  decision  ?  There  was,  in  effect,  a  general  finding  that  the  defendant  m 
guilty  of  the  offences  stated  upon  the  record.  One  offence  would  warrant  the  }xdg 
ment  that  was  pronounced ;  the  other  would  not,  because  it  was  a  judgment  of  han 
labour,  and  a  judgment  of  hard  labour  could  not  be  given  for  a  common  assault.  Sin 
very  question  that  we  are  now  considering  was  thus  raised.  The  very  objection^ 
is  now  made  might  hate  been  taken  upon  that  occasion,  namely,  that  here  was  i 
general  judgment  and  that  general  judgment  was  only  warranted  by  a  part  of  Ai 
record;  and  .that  the  ml  of  Uie  records  Uie  finding  being  general,  would  not  waaaa^ 
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r  support  it.  It  is  said  the  objection  was  not  taken,  which  was  the  answer  given,  I 
bink,  by  the  learned  baron.  But,  my  lords,  the  objection  was  upon  the  very 
orface.  And  who  were  the  judges  of  the  Court  where  the  writ  of  error  was 
epending  ?  Lord  Tenterden,  a  judge  of  great  experience  in  criminal  law ;  Mr. 
ostice  Ldttledale,  an  accomplished  pleader ;  Mr.  Justice  Taunton,  and  Mr.  Justice 
fttteson,  learned  and  able  men.  Is  it  to  be  supposed  that  an  objection  so  very  obvious 
onld  not  have  been  taken,  either  by  the  counsel  at  the  bar  or  by  one  of  those  dis- 
Dgnished  judges,  if  they  had  thought  such  an  objection  tenable  ?  It  is  impossible  to 
Bt  rid  of  the  authority  of  this  case  in  the  way  proposed  by  the  learned  baron.** 
nd  per  Lord  Brougham  (p.  342),  *'  Had  the  doctrine  here  contended  for  been  at  all 
•eU  founded  in  the  opinion  of  the  Court,  it  was  bound  to  reverse  the  judgment  (in  R. 
.  Powell),  because  some  part  of  the  imprisonment  and  labour  would  have  been  applied 

0  the  count  for  a  common  assault,  which  would  not  have  supported  the  sentence  of 
abour.  Yet  the  party  never  took  this  objection,  and  the  Court  never  took  it.  Had 
it  been  taken,  we  now  know  what  the  result  would  have  been;  because  the  same 
judges  who  overlooked  it,  or  rather  who  are  said  to  have  overlooked  it,  have  here,  on 
grave  argument,  decided  against  it."  It  is  clear,  therefore,  that  after  the  decision  of 
Ae  House  of  Lords  in  O'Connell  v.  The  Queen,  that  case  of  R.  v.  Powell  cannot  be 
idied  upon  in  support  of  this  general  judgment.  [Wightman,  J. — Is  felony  nomen 
collectivvm  ?  It  is  certainly  a  very  different  word  from  *'  misdemeanor,"  which  is  no  more 
tam  misbehaviour.]  Felony  means  any  conduct  which  will  subject  a  man  to  for- 
fieiture  of  his  goods,  and  is  therefore  nomen  collectivum,  [Lord  Denman,  C.J. — But 
yoa  go  further ;  you  assume  first  that  felony  is  nomen  collectivum ;  and  then  you  infer 
from  the  record  that  two  distinct  facts  have  been  proved,  whereas  one  fact  would 
dearly  prove  both  counts  ;  the  minor  charge  is  absorbed  in  the  major ;  and  the 
inference  from  the  judgment  surely  is,  that  the  count  which  warrants  the  severer 
pimishment  was  proved.]  But  if  the  second  is  proved  also,  then  a  portion  of  the 
judgment  must  be  applied  to  the  second;  and  so  it  is  bad.  [Patteson,  J. — At  the 
^newhen  -R.  v.  Powell  vrtis  decided,  nobody  doubted  that  if  anyone  count  would 
support  the  judgment  it  was  sufficient.  Lord  Denmak,  C.J. — In  0*Connell  v. 
fie  Queen,  I  said  that  I  considered  Mr.  Justice  Taunton's  view  of  R,  v.  Powell  the 
correct  one.]  The  observations  of  Lord  Denman,  C.J.,  and  Lord  Campbell,  upon 
tbatcase,  appear  at  pp.  378  and  417  of  the  Report;  and  they  shew  that  this  very 
Injection  here  taken  might  have  been  raised  in  that  case,  though  Lord  Denman,  C.J., 
xrtainly  notices  as  a  •*  very  remarkable  circumstance"  in  that  case,  the  following 
[Usage,  which  appears  in  the  judgment  of  Mr.  Justice  Taunton  :  "  When  I  look  at  this 
odictment,  I  do  not  find  that  it  states  two  ofiTences  ;  it  does  not  say  that  he  committed 
mother  assault,  which  is  the  usual  course  of  doing  it ;  but  in  fact  it  is  only  another 
kicription  of  the  same  assault,  and  therefore  there  is  nothing  at  all  wrong  in  saying 
3ttt  the  heavier  punishment,  which  the  first  count  enabled  the  Court  to  award,  is 
properly  assigned."  [He  then  proceeded  to  argue  the  other  points  not  noticed  in  the 
jtttenent.  (a)] 

Waddington,  for  the  Crown. — ^This  case  must  be  decided  on  the  principle  stated  by 
Mdcrson,  B.,  in  O'Connell  v.  The  Queen  (p.  293),  "  that  a  Court  of  Error  cannot 
reverse  a  judgment  upon  a  mere  conjecture  that  it  may  be  wrong,  but  must  see  clearly 
9iat  the  judgment  below  is  erroneous ;"  but  here  it  is  only  suggested,  by  way  of  con- 
^cture,  that  in  certain  events  it  is  possible  the  judgment  may  be  erroneous.  That  is 
lot  enough.  The  plaintiff  must  shew  clearly  that  there  is  error  on  the  record.  The 
int  difficulty  which  the  plaintiff  here  has  to  encounter,  is  the  necessity  of  shewing  that 
ie  case  of  O'Connell  v.  The  Queen  at  all  applies  to  felonies.  The  law  as  to  felonies 
Qd  misdemeanors  is  very  different ;  and  Tindal,C.  J.,  in  that  case,  distinctly  pointed 

(m)  The  other  objectioni  were:— Ist.  That  the  That  the  record  did  Dot  shew  that  the  prisoner! 

i^gment  was  bad  and  informal,  inasmuch  as  it  de-  had  been  asked  whether  they  had  any  thing  to  say 

■ted  from  the  osnal  form  "  ideo  conrideratum  at,**  why  jodgment  should  not  be  given  on  the  premises ; 

r  "tfaerenpon,  all  and  sinirular  the  premises  being  the  statement  being  that    *'it  was  demanded," 

Hf  vndcrstood,  it  is  considered,*'  and  contained  simply— not  saying  **  demanded  of  them ;  "  upon 

1  stateoMnt  to  connect  the  judgment  with  the  which  point,  R,  y.  Geary  (l  Shower  127 ;  3  Mod. 
rerioas  subject-matter,  nothing  to  shew  that  the  265),  and  1  Chitt.  Cr.  Pleading,  719,  were  cited. 
Klgaent  was   given   upon   the  ^premises.    2nd. 
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out  that  difference.  Speaking  of  an  indictment  for  cutting  and  wounding,  by  vaj  d 
illustration,  he  says  (p.  241),  "  In  no  case,  however,  was  it  ever  known  in  pnedn 
that  the  two  counts  of  the  indictment  contained  two  difiterent  charges  of  fekmiiNH 
cuttings  and  woundings,  but  one  corpus  delicti  only,  under  two  different  descriptkai 
And  if  the  prosecutor  in  any  charge  of  felony  should  offer  evidence  tending  to  prove  tn 
distinct  charges  of  felony,  he  wmild  be  stopped  immediately  by  the  presiding  judge 
and  directed  to  make  his  election  upon  which  single  charge  of  felony  he  intended  ft 
proceed.  *  *  *  It  must  indeed  be  conceded  that  Sie  practice  in  the  case  of  ; 
prosecution  for  misdemeanor  so  fur  differs  from  that  in  a  prosecution  for  felony,  tfai 
there  may  be  (though  it  is  not  usually  the  case)  several  counts  for  distinct  ofi^ncB 
contained  in  one  and  the  same  indictment.  In  that  case  the  prosecutor  is  not  alwij 
put  to  his  election,  as  in  the  case  of  felony ;  but  the  trial  may  proceed,  and  the  senteae 
may  be  passed,  for  several  offences  distinct  from  each  other."  Now,  what  was  dedde 
by  O'CtmnelTs  case  ?  Simply  this :  that  upon  an  indictment  for  misdemeanor,  oam 
taining  several  counts,  of  wluch  some  were  bad,  a  judgment  upon  the  defendants  ii 
respect  of  "  their  offences  aforesaid  "  could  not  be  supported,  because  each  count  mai 
be  considered  as  charging  a  separate  offence ;  and  the  expressicm  "  offences  afbresaid.' 
meaning  all  the  offences  of  which  they  had  b^  found  guilty,  some  part  of  the  judgma 
must  necessarily  be  applied  to  each  of  the  counts,  and  could  not  be  confined  to  th 
good  counts  alone.  But  how  does  that  decision  ap|dy  to  a  case  of  felony,  where  it  i 
perfectly  clear  that  only  one  corpus  delicti  is  charged  ?  The  very  hardship  comphdnd 
of  in  O'Connelfs  case  was,  that  two  offences  might  be  charged  and  proved.  Mr.  ?» 
cock  argued  that  the  Court  could  not  take  judicud  notice  of  the  practice  that  no  jute 
will  allow  two  felonies  to  be  tried  at  once ;  but  Tindal,  G.  J.,  in  the  observations  alreiioi 
quoted,  distinctly  recognized  that  practice  as  well  established.  Again,  Coltman,  J.9i[i 
Uie  same  case  (pp.  272,  273),  said,  "  If  we  suppose  a  case,  which  must  be  allowed  to 
be  possible,  that  the  Court  below>  mistaking  the  law,  passes  a  judgment  with  reiexew 
to  a  count  which  contains  no  legal  charge,  and  the  party  sentenced  undeigm 
his  punishment;  if  he  should  be  again  indicted  for  the  same  offence,  it  wwi 
be  manifestiy  unjust  that  he  should  be  liable  to  further  punishment ;  but  tf  in 
such  case  he  should  plead  the  former  conviction,  the  Court  before  whom  the  mead 
indictment  is  pending,  looking  at  the  original  indictment,  will  say,  contrary  to  the  htt, 
*  The  Court  by  which  the  case  was  first  tried  must  have  seen  that  this  count  C  is  bid; 
the  defendant  could  not  have  been  sentenced  on  this  count.'  Or  if  the  judges  of  Ik 
Court,  before  which  the  second  indictment  is  pending,  should  allow  the  plea  on  tk 
ground  that  they  cannot  see  but  that  the  Court  which  passed  judgment  on  tk 
first  indictment  might  have  given  judgment  with  reference  to  the  bad  count,  there  viD 
then  be  introduced  into  practice  an  inconsistency  of  a  very  strange  nature.  The  CSoBlt 
of  Error,  on  looking  at  the  record  of  the  judgment,  will  hold  that  it  must  be  presomdl 
that  the  Court  below  passed  no  judgment  with  reference  to  the  bad  count ;  whik  tk 
Court  before  which  the  second  indictment  is  pending,  on  an  inspection  of  the  SUK 
record,  will  presume  that  a  judgment  was  given  with  reference  to  that  count."  Ati 
those  observations  clearly  apply  to  the  case  of  misdemeanor,  in  which  a  plea  d 
previous  conviction  or  acquittal  would  raise  a  complicated  question ;  but  not  to  a  CM 
of  felony,  in  which  the  simple  question  would  be,  whether  tiie  two  indictments  rektai 
to  the  same  transaction.  But,  secondly,  even  if  O'ConmelVs  case  had  any  applicatifli 
to  felonies,  still  it  would  not  apply  to  the  present  case.  That  dedsion  proceeded  on  flu 
ground  that  as  each  count  must  be  taken  to  charge  a  distinct  offence,  the  sentence  mMl 
be  divided  between  the  counts ;  and  if,  therefore,  there  were  any  bad  counts,  it  wobV 
altogether  vitiate  a  general  judgment ;  but  here  both  counts  of  the  indictment  Ml 
peifecdy  good,  and  there  is  no  difficulty  in  apportioning  the  punishment  between  flu 
two  counts.  On  the  first  count  the  punislunent  could  only  be  ten  jrears'  transpot 
ation,  on  the  seccmd  count  it  oould  only  be  seven ;  and  this  sentence,  therefore,  aq 
reasonably  be  considered  as  a  sentence  of  transportation  for  ten  years  on  the  first,  mi 
far  seven  years  on  the  second  count,  the  seven  years  bdng  a  part  of  the  ten;  bat  Si 
eider  to  raise  the  objection  on  the  other  side,  it  is  necessary  to  assume  that  the  W 
peiiods  of  transportation  could  not,  as  to  the  first  seven  years,  be  concurrent;  h 
which  assumption  there  is  no  foundation.    But,  further,  it  is  admitted  that  iielaajii 
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t  collecthmm,  and  that  it  imports  here  more  than  one  charge ;  so  that  the  verdict^ 
VMonably  constroed,  means  this :  that  the  prisoners  are  guilty  of  the  one  transaction* 
ifauged  as  two  fidonies  in  the  different  counts.  The  case  put,  of  an  indictment  con- 
aming  two  counts,  one  for  murder  and  the  other  for  manslaughter,  would  be  parallel ; 
Nit  such  an  indictment  would  be  without  precedent.  [CoLBRinoE,  J. — ^Upon  this 
adictment  distinct  offences  might  be  found.]  The  jury  could  only  find  one  felonious 
ransaction.  [CoLBainGB,  J. — ^That  is  a  rule  of  couTenience  to  prevent  the  defendant 
mm  being  embarrassed  in  his  defence.  Pattbson,  J.— Predsely  the  same  point 
nxild  arise  upon  the  ordinary  indictment  for  cutting  and  wounding,  with  two  counts 
hargbg  different  intents,  if  there  were  a  general  verdict  and  judgment.]  The 
edsion  in  O'Connell  v.  The  Queen  depends  entirely  on  the  divisibility  of  the  sentence; 
dd  does  not  apply  to  cases  where  the  punishment  is  of  such  a  description  that  it 
m  only  be  once  inflicted.  On  that  subject  Parke,  B.,  observed  (p.  297)  :  "But  in  the 
ise  of  a  certain  description  of  punishments  which,  from  their  very  nature,  can  only 
le  once  inflicted — that  of  death,  and  transportation  for  life,  for  instance — the  record 
light  be  formal  and  sufficient  without  a  judgment  expressly  given  on  each  count,  if 
or  all  the  offences  in  different  counts  one  judgment  was  given ;  because,  to  put  on  the 
ecord  a  judgment  that  a  person  should  be  hanged,  or  transported  for  life,  more  than 
nee,  would  seem  to  be  superfluous,  and  to  savour  of  absurdi^,  and,  therefore,  in  such 
.  case  the  judgment  might  be  good.  *  *  Each  offence  would,  on  the  face  of  the  in- 
ictment,  be  finally  disposed  of ;  and  though  on  the  bad  counts  it  would  be  the  more 
orrect  course  to  give  judgment  that  they  should  be  quashed  for  insufficiency,  the  want 
f  that  would  not  vitiate  the  record  ;  the  accused  would  have  been  convicted,  and  re- 
dfed  judgment  upon  all ;  and  if  for  any  one  offence  contained  in  a  count,  which  is 
isufiicient  in  point  of  law,  he  had  received  a  judgment,  it  would  have  been  no  hard- 
bip,  as  precisely  the  same  judgment,  and  exactly  to  the  same  extent,  would  be  justi- 
ed  by  another  good  count.  And  so  where  the  judgment  was  discretionary,  and  the 
arm  and  language  of  the  record  admitted  of  a  construction  by  which  the  judgment 
tdg^t  be  applied  to  each  and  every  ofience ;  for  instance,  suppose  for  each  of  three 
fiences  the  judgment  was  that  the  defendant  should  be  imprisoned  one  year,  beginning 
nd  ending  at  the  same  time,  such  a  judgment  would  not  be  defective ;  each  offence 
ronld  be  disposed  of  by  the  judgment,  and  the  defendant  might  plead  autrefois  coH" 
iei  to  any  subsequent  indictment  for  any  one  of  the  offences ;  and  there  would  be  no 
bsnrdity  in  one  and  the  same  imprisonment  being  a  punishment  for  different  offences; 
nd  the  effect  would  be  in  such  a  case,  that  the  pardon  of  the  Crown  for  one  offence 
nmld  not  operate  as  a  discharge  of  the  imprisonment ;  the  defendant  would  still  re- 
nin imprisoned  on  the  others ;  and  the  same  observation  would  apply  to  the  cases  of 
ifted  statutory  punishments,  by  imprisonment  or  transportation,  for  instance,  for  a 
imited  period,  where  the  statute  did  not  make  it  obligatory  to  inflict  such  separate 
ixed  punishment  for  each  separate  offence ;"  and  upon  that  principle,  even  supposing 
hat  there  are  two  distinct  felonies  charged  in  this  indictment,  the  sentence  is  divisible; 
or,  assuming  the  same  seven  years'  transportation  to  be  the  punishment  for  both 
fiences,  both  counts  are  disposed  of;  and  it  cannot  be  contended  that  every  count 
nst  support  the  whole  sentence.  But  the  true  construction  of  the  record  is,  that  only 
■e  felony  is  charged  in  two  counts ;  and  the  finding  is,  that  the  defendants  are  guilty 
t  that  felony  in  the  manner  charged.  The  observations  of  Lord  Denman,  C.  J.,  in 
ommcnting  on  jR.  v.  Powell,  are  applicable  here  ;  and  it  is  impossible  to  say  that  upon 
Ins  indictment  a  sentence  of  ten  years'  transportation  on  the  first  count,  and  of  three 
can'  imprisonment  on  the  second,  could  have  been  supported.  With  regard  to  the 
Me  of  JR.  V.  P&well,  the  learned  judges  viewed  it  differently,  according  to  the  opinion 
fhactk  they  entertained  in  O'ConneWs  case ;  but  Lord  Denman,  C.  J.,  and  the  judges 
caeraUy,  who  concurred  in  the  decision  of  the  House  of  Lords,  inclined  to  adopt  the 
oticm  intimated  by  Taunton,  J.,  in  that  case;  and  Lord  Campbell  (p.  417)  said  of 
Hit  case : — "  The  question  we  are  now  considering  did  not  arise  and  never  was  thought 
[  at  the  bar  or  on  the  bench.  There,  both  counts  of  the  indictment  were  good ;  the 
ading  of  guilty  applied  to  both,  and  die  sentence  of  hard  labour  must  of  necessity  be 
Hnbed  to  the  count  which  would  warrant  it.  The  offence  in  the  other  count  must  be 
apposed  likewise  to  have  been  taken  into  consideration  in  passing  sentence,  and  a 
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portion  of  the  imprisonment  may  well  be  supposed  to  have  been  awarded  in  reapec 
of  it."  As  to  the  case  cited  from  Coke's  Entries,  it  is  only  necessary  to  say  that  tib 
practice  of  trying  two  indictments  at  the  same  time  is  quite  exploded,  (a) 

Peacock,  in  reply. — If  reliance  is  placed  upon  the  practice  that  no  judge  will  aUar 
a  man  to  be  put  upon  his  trial  for  two  offences  at  the  same  time,  but  will  put  tl 
prosecutor  to  his  election,  inasmuch  as  the  law  does  not  imperatively  require  it,  t) 
record  ought  to  shew  that  in  this  instance  it  was  adopted.  Take  the  case  of  an  indfe 
ment  for  cutting  and  wounding,  with  one  count  chai^ng  an  intent  to  murder,  and 
second  count  charging  an  intent  to  do  grievous  bodily  harm,  and  a  general  verdi 
of  guilty  of  <"  the  felony  aforesaid;"  could  any  judge  upon  that  finding  pass  sentea 
of  death  ?  [Wightman,  J. — In  tbat  case  there  would  be  two  distinct  felonies.]  N 
more  distinct  felonies  than  the  two  charged  in  this  indictment.  [Wiohtmak,  J^ 
In  the  one  case  the  statute  creates  the  two  distinct  felonies ;  in  the  other,  it  only  ad 
a  severer  punishment  to  a  common  law  felony  in  cases  of  aggravation.]  But  the  mod 
act  cannot  make  a  man  liable  to  be  punished  for  two  felonies.  [CoLBainox.  J.— 
has  been  held,  that  a  man  might  be  convicted  of  an  intent  to  do  grievous  bodily  han 
though  it  appeared  that  his  ultimate  intention  was  to  ravish.  (5)]  If  a  man  wc 
guilty  of  two  felonies  by  one  act,  and  were  indicted  separately  for  each,  the  a 
would  be  a  bar  to  the  other ;  which  shews  that  the  same  act  cannot  constitute  U 
distinct  offences.  [Pattbsok,  J. — ^Take  the  case  of  forgery,  with  different  intents 
defraud  A.,  B.,  C,  and  D. ;  there  is  only  one  felony,  but  you  must  have  four  counti 
A  conviction  of  the  intent  to  defraud  A.  might  be  pleaded  to  an  indictment  upon  i 
intent  to  defraud  B. ;  the  only  object  of  the  different  counts  is,  to  meet  the  case  as 
may  turn  out  upon  the  evidence,  and  not  to  convict  upon  all.  The  rule  is  the  mi 
in  dvil  actions.  (Taylor  v.  Cole.  3  T.  R.  292.)  That  was  an  action  of  trespass :  tl 
first  count  was  for  breaking  and  entering  the  plaintiff's  dwelling-house,  and  expdKi 
him ;  and  the  second  count  for  an  expulsion.  To  the  first  count  the  defendant  jusl 
fied  the  breaking  and  entering,  but  not  the  expulsion,  and  a  verdict  was  enten 
generally  on  the  whole  record ;  but  the  Court  held,  tliat  though  the  justificatk 
covered  the  whole  of  the  first  count,  yet  the  verdict  could  not  be  taken  generaUy.  i 
only  one  act  of  trespass  was  proved;  and,  therefore,  they  directed  a  verdict  of  gull 
on  the  first,  and  not  guilty  on  the  second  coimt.  So  in  an  action  on  a  bill  of  exclungi 
with  two  counts ;  and,  first,  a  plea  of  non  accepit  as  to  both  counts,  and,  secondly, 
special  plea  as  to  the  bill  mentioned  in  the  first  count ;  could  the  jury  find  that  tii 
defendant  accepted  the  bills  in  the  first  and  second  counts  mentioned,  one  bill  ool 
being  produced  ?  What  judgment  could  the  Court  give  ?  The  first  count  having  bee 
proved,  but  being  answered  by  the  special  plea,  the  second  count  could  not  be  proved  b 
the  same  bill,  and  the  jury  must  be  directed  to  find  non  accepit  as  to  the  second  ooodl 
The  principle  is,  that  on  one  act  you  cannot  find  a  party  gmlty  of  two  trespasses  ore 
two  offences ;  and  in  a  recent  case,(c)  where  there  were  several  counts  in  an  action  a 
the  warranty  of  a  horse,  and  but  one  contract,  the  plaintiff  only  had  the  verdict  upo 
one  count.  In  this  case  two  distinct  larcenies  may  have  been  committed,  one  inside,  tii 
other  outside  the  house ;  but  in  either  view  of  the  case  the  judgment  is  erroneous ;  fc 
if  only  one  offence  was  proved,  judgment  has  been  given  for  two ;  and  if  two  offieM 
were  found,  then  the  sentence  must  be  apportioned  between  them ;  and  a  less  tena< 
transportation  than  the  law  allows  has  been  imposed  in  respect  to  the  first  count. 

Cur.  adv.  volt. 

Lord  Dbnman,  C.  J.,  now  delivered  the  judgment  of  the  Court.— In  this  case  A 
first  count  in  the  indictment  charged  the  fact  of  stealing  as  committed  in  a  dweUiac 
house,  and  as  applying  to  goods  above  the  value  of  5/. ;  that  is  the  first  count;  si 
the  second  count  charged  the  same  felony,  in  terms,  with  the  omission  of  the  drciiB 
stance  about  the  dwelling-house,  so  making  it  a  common  larceny,  which  would  on! 

(a)  The  iadictmenU  were  for  poblUhlnir  libeU  &  Ry.  362,  and  1  Russell  on  Crimes,  719f  h 

'*  contre  Us  ordret  de  VEjUse;  *'  and  the  judgment  ed.)> 
was,  Sttfp.  per  eott.  (c)  Alluding  probably  to  Hotcorte  v. 

(&)  AUttding  to  the  case  of  JR.  y.  Cox  (Russ.  Q.B.  234). 
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vamnt  a  common  traiisportation ;  whilst  the  fonner,  setting  out  the  aggravated 
broeny,  would  warrant  the  judgment  of  transportation  for  ten  years.  The  rerdict 
found  die  prisoners  guilty  of  *'  the  felony  aforesaid,"  in  the  singular  number.  It  is 
objected  in  error  that  the  indictment  charges  two  felonies  ;  that  the  verdict  is  confined 
to  one  felony,  and  it  is  uncertain  to  which.  The  first  question,  therefore,  is,  whether 
the  indictment  charges  two  felonies,  or  only  one  ?  Now  the  rules  of  pleading  in 
criminal  and  civil  cases  proceed  generally  on  the  same  principles ;  and  in  civil  actions, 
00  doubt,  a  declaration  containing  two  counts,  which  necessarily  on  the  face  of  them  are 
for  the  same  cause  of  action,  would  be  bad  for  duplici^  on  special  demurrer. 
{Shide  V.  Drake,  Hobart,  295.)  Therefore,  it  has  been  usual  to  msert  the  word 
"  other "  in  the  second  count,  in  order  to  avoid,  on  demurrer,  the  defect  that  would 
otherwise  appear.  But  this  is  cured  by  pleading  over,  as  appears  by  the  case  of 
Hwt^hreys  v.  Bethily  (2  Ventris,  198,  222) ;  although  it  appears  to  have  been  held 
otherwise  in  the  2nd  Lord  Raymond,  841,  in  the  case  of  Bennett  v.  Verdun;  and  after 
ferdict  the  Court  will  not  arrest  the  judgment,  though  the  word  "  other  "  be  omitted, 
if  the  counts  do  not  necessarily  appear  to  be  the  same.  (West  v.  Troles,  1  Salk.  213, 
died  in  Comyn's  Digest,  "  Pleader  "  (C),  33 ;  Bacon's  Abridgment,  "  Pleas  and 
Fkadings  "  (B),  1,  and  Viner's  Abridgment.  "  Declaration  "  (M),  2.)  All  these  shew 
thit  one  cause  of  action  cannot  properly  be  charged  twice  over  in  the  same  declaration ; 
neither  can  one  offence,  whether  felonious  or  not,  be  properly  charged  twice  over, 
whether  in  one  indictment  or  in  two  ;  and  as  special  demurrers  are  not  necessary  in 
criminal  cases,  we  think  that  where  two  counts  in  an  indictment  necessarily  appear 
to  be  for  the  same  charge,  the  objection  might  be  taken  in  arrest  of  judgment.  But 
itiU  the  Court  would,  if  possible,  hold  them  not  to  be  for  the  same ;  certainly,  the 
omission  of  the  word  "  other"  would  not  of  itself  necessarily  make  them  the  same. 
We  may  refer  also  to  Bex  v.  Hayes  (2  Ld.  Raym.  1518),  to  shew  that  the  inser- 
tion of  the  word  "  other "  is  not  necessary  to  make  them  different  counts.  Now 
bare  it  appears  to  us  that  the  two  counts  cannot  be  said  to  be  necessarily  for  the  same 
cbarge,  for  they  may  be  pointed,  the  one  to  a  stealing  in  a  dwelling-house,  and  the 
other  to  a  stealing  out  of  it ;  and,  therefore,  we  think  the  indictment,  as  it  stands, 
good.  But  the  very  argument  that  the  two  are  not  for  the  same  charge  involves  the 
consequence  that  the  verdict  is  bad  in  arrest  of  judgment,  or  in  error.  The  verdict  can 
ooly  be  good  by  finding  that  there  is  only  one  charge  in  two  different  counts  ;  and  if 
there  be  one  charge  and  two  different  counts  in  the  same  indictment,  that  indictment  is 
certainly  demurrable ;  therefore,  we  find  it  necessary  to  say  that  this  judgment  on 
these  counts  is  an  erroneous  judgment,  and  that  there  should  be  a  venire  facias  de  novo. 
Taking  it  that  the  Court  must  treat  this  indictment  as  charging  two  felonies,  the  next 
question  is,  what  is  the  effect  of  the  verdict  given  ?  Now  the  jury  process  is  stated  on 
tic  record  to  be  to  try  whether  the  prisoners  were  guilty  of  •'  the  felony,"  in  the 
singular  number,  "  in  the  indictment  as  aforesaid ;"  and  the  verdict  is  that  they  are 
^ty  of  ' '  the  felony  aforesaid."  The  jury  process,  therefore,  as  well  as  the  verdict, 
is  wrong,  unless  the  word  "  felony  "  is  nomen  collectivum  /  for  the  jury  process  can  no 
more  alter  the  meaning  of  the  indictment  than  the  verdict  can.  If  the  word  '  felony'  be 
not  nomen  collectivum,  then  the  prisoners  are  found  guilty  of  one  felony  only,  and  it 
is  ancertain  on  which  the  verdict  is  found.  The  judgment  is  in  that  case  erroneous 
also;  for  it  may  be  a  judgment  on  the  last  count,  which  will  not  warrant  a 
ten  years'  transportation ;  and  we  are  not  at  liberty  to  treat  the  judgment  as  applying  to 
the  first  count  only,  that  being  the  count  which  would  support  it ;  for  the  doctrine  of 
supposing  the  Court  to  apply  its  judgment  to  that  part  only  of  the  record  that  will 
support  such  judgment  was  expressly  repudiated  by  the  House  of  Lords  in  the  case  of 
(yConnell  v.  The  Queen.  In  that  case,  it  is  true,  there  was  a  bad  count,  and  here  there 
is  not ;  but  if  there  is  a  judgment  not  warranted  by  one  of  the  counts,  the  same 
reasoning  will  apply ;  the  verdict  must  surely  be  good  or  bad  when  delivered ;  and  if 
bad  for  uncertainty  at  that  time,  it  cannot  be  made  good  by  the  Court  choosing  to 
apply  it  as  they  may  think  fit  afterwards.  We  hold,  therefore,  the  word  felony  not  to 
be  nomen  collectivum;  and  that,  as  the  verdict  is  imperfect,  the  judgment  must  be  set 
aside,  and  the  verdict  also,  and  a  venire  facias  de  novo  awarded.    That  was  held  to  be 
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the  proper  course  in  Res  v.  Huggiiu  (2  Lord  Ray.  1574).  (a)  But  for  ti 
as  nomem  collectmm  there  was  no  audioritj  cited  but  that  of  Reg  t. 
(2  B.  &  Ad.  75)»  as  to  the  word  "  misdemeanor."    That  case  was  certainly 


(«)  This  being  an 


it  is  thoiitikt 
quoted  in 


detinble  to  insert  it  lenfth  the  putage  <_ 
ini^oft  of  it;  we  take  it  from  Lord  Rirrmond's 
Bqport,  bmt  the  ease  is  also  reported  9  Strange, 
882.  It  oeeors  in  the  ecmrse  of  the  judgment, 
and  is  as  follows:  ''There  is  another  matter 
whidi  the  King's  counsel  insisted  upon,  that  if 
fhe  Court  were  of  opinion  that  they  eonld  not 
give  judgment  upon  the  futs  found  in  this  Terdict, 
Sbat  the  prisoner  was  gufltf  of  murder,  that  yet  the 
verdict  was  so  uncertain,  as  that  they  coidd  not 
ghre  judgment  of  acquittal,  and  therelore,  that  a 
ventre /oaasdeaoco  ought  to  go;  and  this  brought 
it  under  the  consideration  of  tiie  judges,  whether  a 
eentrc  faaat  de  novo  ought  to  be  granted  in  this 
case,  and  to  speak  to  that  point  the  counsel  on 
both  sides  were  heard  before  all  the  judges,  on 
Wednesday  the  Mth  inst. 

'<  It  was  said  by  the  counsel  for  the  King,  that 
they  spoke  to  this  point  without  preiudice.  For 
they  insisted,  that  as  to  the  verdict  itsdf,  there 
were  sufficient  focts  found  aiViecting  the  prisoner  to 
Induce  the  judges  to  be  of  opmion  that  they 
amounted  to  murder.  But  for  argument's  sake, 
in  case  the  judges  should  be  of  opinion  that  they 
were  too  uncertain  to  found  a  resolution  upon, 
that  the  prisoner  was  guilty  of  murder ;  then  they 
argued,  that  a  remre  faeias  dt  mno  ought  to  go, 
though  it  was  in  a  capital  case. 

"1.  Inadvilcase,  if  a  verdict  is  found  so  uneer- 
taialy  and  ambiguously  as  that  no  judgment  can  be 
given,  a  oeinre/adat  de  novo  must  issue.  (Oo.  Li. 
327 ;  2  RoU.  Abr.  693;  Vam  v.  Howdl,  Cro.  Car. 
932.) 

<' It  was  observed,  that  the  book  of  Co.  Li.  227, 
speaks  of  verdicts  in  general,  and  does  not  say  in 
yn»Mt  cases ;  but  as  to  civil  cases  there  is  no  doubt. 

**  2.  In  criminal  cases,  writs  of  rentre  faeiat  de 
noM  have  been  granted.  (Co.  Intr.  393,  b ;  Hii.  4 
Car.  1,  B.  R.  rot.  32 ;  Rex  v.  FUher,) 

**  3.  In  capital  cases,  a  vemre faeias  de  novo  must 
go, — 1.  In  eases  of  mis-trial  (6  Co.  14,  a,  AnmdeTs 
case,  the  point  agreed).  2.  For  misbehaviour  of 
the  jury  in  giving  their  verdict  (Hfl.  8  Hen.  7, 
lot.  3,  pladt.  reg ;  R.  r,  YToyner  agreed.)  3. 
As  to  granting  a  vemrt  faeias  de  novo  after  a 
special  verdict  found,  they  were  so  candid  as  to 
own,  that  though  there  was  search  made  with  the 
greatest  diligence,  yet  they  could  not  find  one  in- 
stance, nor  so  mudi  as  an  opinion  of  a  judge, 
except  what  was  said  by  Lord  Chief  Justice  Holt, 
ia  the  case  of  Rex  v.  KeUe  (Comberb.  ^M>8).  Holt 
says :  '  I  should  not  be  much  asainst  a  ventre  de 
novo ; '  and  this  was  remembered  by  some  others 
that  heard  that  opinion.  The  jury  had  found  in 
that  case,  that  the  prisoner  had  killed  the  man, 
but  it  did  not  certamly  appear  irhether  the  foct 
was  murder  or  manslaughter.  Mr.  Attorney- 
General  insisted  that  if  Xhtrt  was  such  an  uncer- 
tainty as  that' no  judgment  could  be  given  in  a 
capital  case,  the  same  reason  held  in  such  case  as 
in  dvil  and  other  criminal  cases,  though  there  is  no 
precedent  of  it  as  yet ;  for  vdt  eadem  est  raiio,  est 
eadem  lex.  And  therefore,  supposing  (for  in  this 
it  was  argued  upon  supposition)  that  the  verdict 
was  too  uncertain  to  give  judgment  against  the 
prisoner,  they  insisted  that  a  ventre  faeias  de  novo 
ought  to  go. 

'*  But  the  judges  came  to  no  resolution  that  a 
ventre  faeias  de  novo  could  not  issue  after  a  special 
verdict  in  any  capital  case,  it  being  unnecnsary 


for  them  to  determine  that  qaestioa;  Ibi 
special  verdict  depends  upon  the  partiei 
ing  of  the  verdict,  so  the  present  qnesti 
only  to  the  present  verdict  before  ua  \ 
And  as  to  that,  we  were  all  of  opinkm 
verdict  was  not  so  uncertain,  as  that 
could  not  be  given  upon  it;  for  the  la 
are  all  positively  found;  but  these  foct 
nature  of  them,  joined  together,  are  not  sa 
make  the  prisoner  guilty  of  murder ;  s 
then  the  prisoner  must  be  acquitted ;  fo 
that  the  verdict  is  uneertaia,  but  it  is 
enough  to  convict  him.  Perhaps  the  jc 
have  found  other  focts,  which  they  1 
but  the  Court  can  judge  only  upon 
found.  (Kelyng.  78,  79.)  We  all  i 
the  case  of  Green  and  Bedell  {R.  v.  . 
and  Others,  Kelyng,  79) »  on  a  specia 
that  the  verdict  was  not  full  enough,  as  to 
us  to  judge  it  treason  in  them ;  beoiuse  t 
only  found  that  they  were  present,  and 
paiticnlar  act  of  force  committed  by  then 
not  find  that  they  were  aiding  and  assist! 
rest :  and  it  is  possible  they  might  be  ther 
of  curiosity,  to  see ;  and  whether  they  w< 
and  assisting  is  matter  of  fact  which  on 
expressly  foimd  by  the  jury,  and  not  left  to 
upon  any  colourable  iBplication:  and  ai 
those  two  persons  were  <fischarged.  And 
Green,  he  was  found  to  be  among  the  perso 
bled,  dc.,  casiinsuphis  cap  and  hallooing,  v 
in  his  hand ;  and  that  whilst  he  was  anu 
he  was  knodced  down  by  a  party  of  tb 
soldiers  that  came  to  suppress  them,  and 
taken.  And  as  to  Bedell,  it  was  found  th 
there,  and,  being  pursued  by  one  of  the  K 
diers,  called  out  to  tiie  rest  of  the  eompa] 
about  and  not  to  leave  them.  Upon  tl 
there  is  no  authority  against  the  Court 
judgment  of  acquittal  upon  a  verdict  th 
sufl&dent  to  convict ;  and^^therefore,  this  v 
finding  focts  sufficient  to  make  the  prisoi 
of  murder,  he  must  be  adjudged  not  guilt] 
was  discharged."  In  the  report  of  the  si 
ment  in  Stranse,  887,  the  following  passa^ 
<*  Now  as  to  the  last  point,  it  is  observab 
instance  could  be  produced  where,  in  a 
case,  it  was  ever  done  (t.e.  areitirf  de  novo 
for  a  fault  in  the  verdict  itself ;"  and  at  th 
the  judgment  two  other  cases  are  refen 
V.  Plummer,  Kel.  Ill ;  and  R,  v.  Thomp 
66).  In  the  case  of  Rex  v.  Hatfes  (2  Loi 
1518),  which  was  an  indictment  for  fori 
taining  three  counts,  a  special  verdict  be! 
it  was  objected  that  as  to  the  last  offenn 
had  found  nothing ;  and  several  cases  wer 
prove  that  a  verdict  that  finds  but  part  of  t 
put  in  issue,  and  says  nothing  as  to  the  r 
sufficient.  (Co.  litt.  227,  a ;  and  Finymort 
Cro.  Eliz.  133.)  The  Court  agreed  that 
dted  out  of  Co.  litt.  and  Cro.  Eliz.  an 
law ;  for  if  a  jury  finds  but  part  of  the  i 
in  issue,  and  says  noting  as  to  the  rest,  tl 
is  ill ;  and  a  ventre  faeias  de  novo  shall  is 
judgment  is  given  i  but  if  judgment  is  given 
verdict,  it  shall  be  reversed.  So  if  a  spec 
is  imperfect,  and  don't  take  in  the  whol 
a  ventre  faeias  de  novo  shall  be  granted ; 
special  verdict  is  such  that  no  judgme 
given  upon  it,  as  the  case  dted  of  Crc 
But  then  the  Court  held  that  in  this  ca 
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<m  the  assumption  that  xniBdemeanor  is  nomen  collectivum ;  but  what  Mr.  Justice 
TRimton  threw  out,  as  to  there  being  only  one  charge,  was  not  mentioned  in  the 
ojlfament  of  the  case,  or  agreed  to  by  the  other  judges,  or  made  the  ground  of  decision 
eien  by  Mr.  Justice  Taunton  himself.  It  may  be  doubted  whether  that  case  was 
rl^Uy  decided ;  at  all  events,  we  apprehend  that  the  words  "  felony  aforesaid"  must 
sean  the  act  charged  to  which  the  character  of  felony  is  ascribed,  and  cannot  mean 
tilt  the  prisoner  is  guilty  of  felony  generally.  The  words  seem  necessarily  to  point  to 
(Be  particular  charge  ;  and  on  the  whole,  we  are  of  opinion  that  the  verdict  in  tiiis  case 
ibcmld  be  set  aside,  and  a  venire  facias  de  novo  awarded. 

Waddington. — ^Then  the  prisoners  will  be  remanded  in  the  custody  of  the  gaoler  of 
tbe  prison  from  whence  they  have  been  brought  ? 

Ix)RD  Denm AN,  C.  J.— Yes. 

The  prisoners  remanded,  and  a  venire  de  novo  awarded. 


CENTRAL  CRIMINAL  COURT. 

Decembbb  Session,  1845. 

(Before  Chief  Justice  Tindal  and  Mr.  Baron  Aldbrson.) 

Monday f  DeceTnber  15. 

Thb  Qubbn  V,  Bull  and  Scbmidt.  (a) 

Forgery^-Indietmmi, 

Wkmt  two  perwtu  were  indieied/or  making  and  engravin§  a  plate  for  thepurpotet  of  forgery,  and 
Uwae  proved  that  one  of  them  gave  thi  order  for  the  mamtfaetvre  qf  the  plate  to  an  innocent 
egeai,  who  neeer  saw  the  other  vntii  it  wa»  comphted-^it  wa$  held  that  theg  were  both  correctly 
d^erged  at  prineipale. 

THE  prisoners  were  indicted  under  the  1  Wm.  4,  c.  66,  s.  19,  for  making  and 
engraving  a  portion  of  a  plate,  &c. 

A  correspondence  was  given  in  evidence  between  Bull,  who  resided  in  London,  and 
Sdimidt,  who  was  upon  the  Continent,  from  which  it  appeared  that  they  were  jointly 
eogaged  in  planning  the  forgery.  The  order  for  the  plate  was,  however.,  ^ven  by  BuU 
to  an  innocent  agent  before  Schmidt  came  to  England.  On  the  arrival  of  the  latter, 
be  was  taken  by  Bull  to  the  house  of  the  manufacturer,  and  the  plate,  in  the  condition 
in  which  it  was  when  the  indictment  was  framed,  was  given  into  their  hands,  and  they 
vere  shortly  afterwards  taken  into  custody. 

BalUaUine,  for  the  prisoner  Schmidt,  submitted  that  as  both  the  defendants  were 
indicted  as  principals,  the  evidence  did  not  support  the  charge.  It  went  to  shew  that 
Sdunidtwas  an  accessary  before  the  fact,  for  until  the  time  when  the  plate  was 
tiivered  into  their  hands  in  as  complete  a  state  as  it  ever  was,  he  was  never  brought 
ia  contact  either  with  it  or  the  maker. 

TiBDAX.,  C  J.-— Are  not  the  letters  sufficient  for  that  purpose  ? 

Balktntine  contended  that  until  something  was  done  in  consequence  of  the  letters, 

aonly  shewed  an  accessorial  act.  All  the  instructions  for  the  plate  were  given  by 
It  vras  the  making  or  engraving  that  constituted  the  gist  of  the  charge,  and  to 
wAt  a  party  a  principal  in  any  crime,  he  must  be  near  enough  to  render  some  active 
ttutance  in  its  commission.  How  could  it  be  said  that  Schmidt  could  be  thus  assist- 
ing, when  in  fEu;t  he  was  upon  the  Continent  ? 

Au>BBS0K,  B. — How  does  he  differ  in  this  respect  from  Bull?  Neither  of  them 
aide  or  engraved  the  plate. 

lot  ndlty  went  to  the  whole  indictment,  so  the  forging  one  bond  was  not  applicable  to  that  last 

^wdfet  was  ftmnd  as  to  aB  the  offences  charged  in  cbufst ;  and  therefbre,  upon  that  coant  they  directed 

Ihi  tedieteoit ;  and  that  althou^  the  indictment  a  rerdiot  of  not  gnUty." 

.^Bot  mention  olnid  teriptum  in  the  last  count,  yet         (a)  Reported  by  B.  C.  Robinson,  Esq.,  Bar- 

^werds  qvodam  ieriptum  conld  not  be  taken  to  mean  riter-at-law. 

t^  same  at  that  mentioned  before ;  and  then  proof  of 
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T.  R.  98)  is  an  authority  in  favour  of  the  doctrine  that  one  good  count  in  an  indictment 
will  sustain  a  judgment,  notwithstanding  other  bad  counts.    But,  perhaps,  the  nearest 
case  to  the  present  is  that  of  R.v.  Powell,  which  was  also  one  arising  upon  a  writ  of 
error  from  the  Court  of  Quarter  Sessions  to  the  King's  Bench.     There  the  indictment 
contained  two  counts ;  one  for  an  assault  with  intent  to  commit  a  rape*  the  other  for 
a  common  assault.     The  entry  of  the  verdict  was,  that  the  defendant  was  guilty  of 
the  *  misdemeanor  and  offence  aforesaid,'   in  the  singular   number ;   and  the  pcnnt 
discussed  was,  whether  those  words  were  nomina  collectiva  or  not.    If  not,  then  it 
would  be  uncertain  on  which  count  the  verdict  proceeded  ;  and  if  it  proceeded  on  the 
second,  the  judgment  would  be  bad,  because  the  defendant  was  sentenced  to  be  im- 
prisoned, with  hard  labour,  during  the  whole  time ;  whereas,  for  a  common  awanl^ 
hard  labour  cannot  be  imposed.     The  Court  held,  that  the  word  '  misdemeanor'  was 
nomen  collectivum,  and  therefore  the  verdict  applied  to  both  counts.   It  never,  however* 
occurred,  either  to  the  Court  or  to  the  defendant's  counsel,  to  suggest  that  if  the 
verdict  did  apply  to  both  counts,  the  judgment,  which  was  general,  must  also  apply 
to  both ;  and  as  every  part  of  the  time  of  imprisonment  was  accompanied  with  hard, 
labour,  it  would  follow  that  some  part  of  the  judgment  was  erroneous,  viz.  that  part» 
whatever  it  might  be,  which  applied  to  the  second  count ;  and  as  the  judges  in  the 
court  of  error  could  not  tell  how  much  of  the  judgment  was  bad,  they  could  not 
reverse  it  in  part,  but  must  reverse  it  in  the  whole.     Yet,  if  the  doctrine  now  ooo* 
tended  for  by  the  defendants,  namely,  that  every  general  judgment,  where  there  are 
several  counts,  must  be  taken  as  the  aggregate  of  several  judgments,  one  on  each 
count,   be   right,    such    ought   to    have  been   the    result."      The    doctrine    then 
referred   to  was  afterwards  established  by  the  decision  of   the  House  of   Lords.; 
and,   therefore,   this    case   being    similar  to  that    of  R.  v.  Powell,  the  judgment 
must  be  reversed.     That  case  is  also  quoted  by  Williams,  J.   (p.   276),  for  the 
same  purpose ;  and  Alderson,   B.  (p.  290),  speaking  of  a  general  judgment,  sayi.: 
"  This  generality  has   been   according   to    the    course   of  the  precedents  in  sodi 
cases,  and  it  is  reasonable  to  adopt  it.    *  *    *    That  the  precedents  are  so,  and  that 
no  one  ever  imagined  such  an  objection  was  tenable,  appears  from  the  cases  of  R»  !• 
Powell,  R.  V.  Mason,  and  R,  v.  Young  and  Others,     In  R,  v.  Powell  there  were  tiro 
counts ;  one  which  would  support  the  judgment,  the  other  not.     «     •     *     Nothing, 
therefore,  can  support  that  judgment  except  the  general  principle  that  the  Court  of 
Error  will  confine  the  statement  on  the  record,  if  susceptible  of  it,  to  a  constructioB 
which  will  support  the  judgment,  and  that  where  there  are  a  count,  and  a  verdict 
thereon,  which  will  support  the  judgment,  it  is  quite  enough."     Again,  Parke,  B.,  wbo 
took  a  different  view  of  O'ConnelVs  case,  says  (p.  295),  that  several  counts  "  are  allovp- 
able  only  on  the  presxmiption  that  they  are  different  offences,  and  every  count  so  imports 
on  the  face  of  the  record,  as  Mr.  Justice  Buller  states  in  22.  v.  Young :  though  the  kte 
Mr.  Justice  Taunton  intimated  a  different  opinion,  I  think  without  sufficient  grooai 
in  jR.  V.  Powell;**  and  further  on  (pp.  303,  304),  "  There  are,  however,  some  caiei 
in  which  the  objection  might  have  been  taken,  if  it  had  been  thought  tenable.    IM 
cited  in  argument,  jR.  v.  Powell,  where,  on  an  indictment  for  an  assault  with  intent  to 
ravish,  and  a  common  assault,  there  was  a  judgment  of  imprisonment  for  two  yett^ 
and  hard  labour  apparently  for  the  whole  time,  is  one ;  and  the  sentence,  if  any  put 
of  the  hard  labour  was  to  be  ascribed  to  the  common  assault,  was  wrong.     That  poiit 
was  not  argued,  and  therefore  the  case  is  some  authority  as  to  the  practical  operatioa 
of  the  opinion  to  which  I  have  referred."     The  Lord  Chancellor,  referring  to  the  mm 
case  of  R,  v.  Powell,  and  alluding  to  the  judgment  of  Mr.  Baron  Parke,  made  thc» 
observations  (p.  316) :  "What  then  (after  stating  the  case  of  R.y. Powell)  waatke 
result  of  this  decision  ?    There  was,  in  effect,  a  general  finding  that  the  defendant  mm 
guilty  of  the  offences  stated  upon  the  record.     One  offence  would  warrant  the  jnd^ 
ment  that  was  pronounced ;  the  other  would  not,  because  it  was  a  judgment  of  hm 
labour,  and  a  judgment  of  hard  labour  could  not  be  given  for  a  common  assault.    31ib 
very  question  that  we  are  now  considering  was  thus  raised.    The  very  objection  iiMt 
is  now  made  might  have  been  taken  upon  that  occasion,  namely,  that  here  was  ft 
general  judgment,  and  that  general  judgment  was  only  warranted  by  a  part  of  ^. 
record ;  and  that  the  rest  of  the  record,  the  finding  being  general,  would  not  wanant 
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tpiracy  to  administer  to  A.  B«  certain  noxious  and  dangerous  substances  to  health, 
knowing  them  to  be  so ;  and  a  count  for  an  attempt  to  do  the  same  thing ;  and  a  count 
for  a  common  assault. 

The  facts  as  they  appeared  upon  the  depositions  were,  that  the  three  prisoners  had 
mixed  a  quantity  of  Spanish  flies  in  some  ale.  and  placed  it  in  such  a  way  as  to  be 
Hken  by  a  number  of  persons  constituting  a  bridal  party,  and  it  had  been  taken  accord- 
ingly, and  several  persons,  both  male  and  female,  were  much  injured,  lliere  was  no 
endenoe  that  the  prisoners  had  any  intention  of  doing  serious  injury,  or  that  they  had 
ny  object  beyond  a  foolish  joke. 

The  grand  jury  threw  out  the  bill  for  the  felony,  and  found  one  for  the  misdemeanor. 
Before  the  common  jury  were  charged,  the  attention  of  Parke,  B.,  was  called  by 
J.  Pollock,  for  the  prosecution,  to  the  case,  and  he  then  expressed  a  strong  opinion 
that  the  count  for  common  assault  could  not  be  supported  by  the  evidence,  and  that 
tibe  case  of  Rex  v.  Button  (8  C.  &  P.  660)  could  not  be  supported.  In  that!  case, 
which  was  decided  by  Mr.  Serjeant  Arabin,  the  pomt  was  scarcely  argued  by  the 
prisoner's  counsel.  The  learned  judge's  attention  was  then  called  by  Pdlj^k  and 
Atkinson  to  the  count  for  the  attempt  to  commit  the  statutable  felony,  and  he  seemed  at 
iat  of  opinion  that  it  might  be  maintained  ;  but  upon  the  words  of  that  section  of  the 
ititQte  being  pointed  out  to  him  more  particularly,  he  expressed  a  contrary  opinion. 
The  jury  were  then  charged,  and  Pollock  stated  that  he  should  offer  no  evidence  for  the 
pnMecation. 

Pakke.  B. — Your  course  was  a  very  proper  one.  I  am  satisfied  you  could  not  have 
namtained  the  indictment,  either  for  common  assault  or  upon  the  clause  which  has 
been  mentioned  upon  the  statute.  If,  however,  death  had  ensued,  this  would  have 
been  a  very  serious  manslaughter. 

NOTi.— The  aboTe-mentioned  fifth  section  enacts,  **  That  vhosocTer  shall  unlawfnllT  and  malidcrasly 
Mad  or  deliver  to,  or  cause  to  be  taken  or  received  by  any  person,  any  explosive  substance,  or  othar 
liiSMious  or  noxious  thing,  or  shall  cast  or  throw  upon,  or  otherwise  applv  to  any  person,  any  corrosive 
tsld  or  other  destructive  matter,  with  intent  in  any  of  the  cases  aforesaid  to  bum,  maim,  disfigure,  or 
teUe  any  person,  or  do  some  other  grievous  bodily  harm  to  any  person,  and  whereby,  in  any  of  the  casts 
aibicsaid,  any  person  shall  be  burnt,  &c.,  shall  be  guilty  of  felony,  &c." 

The  diAculty  suggested  to  the  judge,  and  adopted  by  him,  was  that  the  whole  tenor  of  the  above  section 
ilevt  that  it  relates  to  an  external  taking  or  receiving  only,  and  that  the  substances  mentioned,  such  as 
tiptosive  substances,  and  the  injuries  nan^,  as  burning,  maiming,  &e.,  all  pointed  to  an  external  appli. 
citioB.  The  expression,  **  administered  to,"  which  occurs  in  the  second  section,  which  does  relau  to 
istMaal  taking,  is  omitted  in  the  fifth. 

It  would  therefore  seem,  that  the  administering  any  poison,  or  destructive  or  noxious  thing,  where  the 
iatcit  is  less  than  murder,  is  not  provided  for,  andfis  probably  a  ca$us  omiuut  ia  the  statute. 


COURT  OF  QUEEN'S  BENCH,  IRELAND. 

January  24  and  26,  1846. 

(Before  Burton  and  C&AKPTONy  Justices.) 

Tax  Queen  v.  Charles  Gavan  Duffy,  Esq.  (a) 
fnetiee^  Dilatory  piea  in  criminal  easet — Verification  qfmtut  be  pontioe^Stat,  6  Anne,  c.  10. 

^  en  indietwuni  for  a  libel,  the  drfendant  pleaded  in  abatement  and  annexed  to  hie  plea  an  afidavtt 
Ming  ii  to  be  true  in  eubetanee  and  effect,  **at  he  verily  believed." 

Tk  Ooirt  on  motion  eet  aeide  the  plea  for  Vfant  qf  a  verification,  holding  that  the  etat,  6  Anne, 
e.  11,  analogone  to  4  Sfb  Anne,  c.  16  (Bngliih),  applied  to  dilatory  pleat  in  criminal  ae  well  ae 
Heil  caeees  ond  that  an  affidavit  in  eupport  qf  such  a  plea  mutt  bepoeitive, 

ON  the  14th  of  January  an  indictment  was  found  against  the  traverser,  charging 
him  with  publishing,  in  the  Nation  newspaper,  a  wicked  and  seditious  libel ;  to 
^  indictment  the  traverser  put  in  the  following  ^ea. 

(a)  Reported  by  W.  St  Leobr  Babxmgton,  Esq.,  Banister-at-law. 
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out  that  difference.    Speaking  of  an  indictment  for  cutting  and  wounding,  bj  w«f  of 
iUustratioin,  he  says  (p.  241),  "  In  no  case,  however,  was  it  ever  known  in  prMtioe 
that  the  two  counts  of  the  indictment  contained  two  difierent  charges  of  fekmkms 
cuttings  and  woundings,  but  one  corpus  delicti  only,  under  two  different  descriptiani. 
And  if  the  prosecutor  in  any  charge  of  felony  should  offer  evidence  tending  to  prove  two 
distinct  charges  of  felony,  he  would  be  stopped  immediately  by  the  presiding  ju4ge» 
and  directed  to  make  his  election  upon  which  single  charge  of  felony  he  intended  to 
proceed.    *    "i"    *    It  must  indeed  be  conceded  that  tiie  practice  in  the  case  of  a 
prosecution  for  misdemeanor  so  Cbut  differs  from  that  in  a  prosecution  for  felony,  tint 
there  may  be  (though  it  is  not  usually  the  case)  several  counts  for  distinct  offenoQi 
contained  in  one  and  the  same  indictment.     In  that  case  the  prosecutor  is  not  alwiqrs 
put  to  his  election,  as  in  the  case  of  felony ;  but  the  trial  may  proceed,  and  the  aentaue 
may  be  passed,  for  several  offences  distinct  from  each  other."     Now,  what  was  decided 
by  O^ConuelTs  case?     Simply  this:  that  upon  an  indictment  for  misdemeanor,  cn- 
taining  several  counts,  of  which  some  were  bad,  a  judgment  upon  the  defendants  in 
respect  of  "  their  offences  aforesaid  "  could  not  be  supported,  because  each  count  mwt 
be  considered  as  charging  a  separate  offence ;  and  the  expression  "  offsnces  aforesaid,'* 
meamng  all  the  offences  of  which  they  had  been  found  gmlty,  some  part  of  the  judgment 
must  necessarily  be  applied  to  each  of  the  counts,  and  could  not  be  confined  to  tbe 
good  counts  alone.    But  how  does  that  decision  apfdy  to  a  case  of  felony,  where  it  is 
perfecdy  clear  that  only  one  corpus  delicti  is  charged  ?    The  very  hardship  complained 
of  in  O'ConneWs  case  was,  that  two  offences  might  be  charged  and  proved.     Mr.  Bei> 
cock  argued  that  the  Court  could  not  take  judicial  notice  of  the  practice  that  no  jote 
will  allow  two  felonies  to  be  tried  at  once ;  but  Tindal,  G.  J.,  in  the  observations  akea^ 
quoted,  distinctiy  recognized  that  practice  as  well  established.    Again,  Coltman,  J.,  is 
tiie  same  case  (pp.  272,  273),  said,  "  If  we  suppose  a  case,  which  must  be  allowed  t> 
be  possible,  that  the  Ck>urt  below,  mistaking  the  law,  passes  a  judgment  with  refeceooe 
to  a  count  which    contains  no  legal  charge,    and  the  party  sentenced   undeigoei 
his  punishment;   if  he  should  be  again  indicted  for  the  same  offence,   it  wooH 
be  manifestiy  unjust  that  he  should  be  liable  to  further  punishment ;   but  if  k 
such  case  he  should  plead  the  former  conviction,  the  Conrt  before  whom  the  wieead 
indictment  is  pending,  looking  at  the  original  indictment,  will  say,  contrary  to  the  fiMt 
'  The  Court  by  which  the  case  was  first  tried  must  have  seen  that  this  count  C  is  btd; 
the  defendant  could  not  have  been  sentenced  on  this  count.'     Or  if  the  judges  of  Ik 
Court,  before  which  the  second  indictment  is  pending,  should  allow  the  plea  on  tbe 
ground  that  they  cannot  see  but  that  the  Court  which  passed  judgment  on  Ik 
first  indictment  might  have  given  judgment  with  reference  to  the  bad  count,  there  idl 
then  be  introduced  into  practice  an  inconsistency  of  a  very  strange  nature.   The  CoBrt 
of  Error,  on  looking  at  the  record  of  the  judgment,  will  hold  that  it  must  be  presumed 
tbat  the  Court  below  passed  no  judgment  with  reference  to  the  bad  count ;  whik  Ik 
Court  before  which  the  second  indictment  is  pending,  on  an  inspection  of  the  mat 
record,  wUl  presume  that  a  judgment  was  given  with  reference  to  that  count."    Afll 
those  observations  clearly  apply  to  the  case  of  misdemeanor,  in  which  a  plea  of 
previous  conviction  or  acquittal  would  raise  a  complicated  question ;  but  not  to  a  CM 
of  felony,  in  which  the  simple  question  would  be,  whether  tiie  two  indictments  rditti 
to  the  same  transaction.    But,  secondly,  even  if  O'ConnelTs  case  had  any  applicatifli 
to  felonies,  still  it  would  not  apply  to  the  present  case.  That  decision  proceeded  on  Ik 
ground  that  as  each  count  must  be  taken  to  charge  a  distinct  ofience,  the  sentence  mmt 
be  divided  between  the  counts ;  and  if,  therefore,  there  were  any  bad  counts,  it  wobU 
altogether  vitiate  a  general  judgment ;  but  here  both  counts  of  the  indictment  stt 
perfecdy  good,  and  there  is  no  difficulty  in  apportioning  the  punishment  between  At 
two  counts.     On  the  first  count  the  punishment  could  only  be  ten  years'  transport- 
ation, on  the  second  count  it  oould  only  be  seven ;  and  this  sentence,  therefore,  WHtf 
reasonably  be  considered  as  a  sentence  of  transportation  for  ten  years  on  the  first,  mi 
far  seven  years  on  the  second  count,  the  seven  years  bdng  a  part  of  the  ten;  botSlI 
Aider  to  raise  the  objection  on  the  other  side,  it  is  necessary  to  assume  that  the  tm 
periods  of  transportation  could  not,  as  to  the  first  seven  years,  be  concnnent;  ftt 
which  assumption  there  is  no  foundation.    But,  further,  it  is  admitted  that  felonj  il 
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2waMiH,  J. — ^We  have  jiidicial  knowledge  of  the  hct  stated  in  the  plea,  that  only  a 
rw  of  the  grand  jury  came  into  court  with  the  hill  of  indictment. 

Hean. — Could  ydtur  lordship  trust  your  recollection  so  far  as  to  say  how  many  jurors 
me  in  the  hox  ? 

Pbrrin,  J. — I  really  think  I  could. 

Am. — ^Although  the  attention  of  the  Court  may  have  heen  in  a  particular  case 
fiieeted  to  the  circumstance,  in  nine  cases  out  of  ten  it  might  not,  and  the  fact  of  how 
nny  jurors  come  into  the  box  and  hand  down  a  bill  is  not  a  matter  requiring  judicial 
attention.  In  Rex  v.  Granger  (3  Burr.  1617)  Lord  Mansfield  set  the  plea  aside,  and 
Ugment  was  entered ;  here  the  Crown  does  not  ask  the  Court  to  give  judgment, 
nt  merely  requires  the  traverser  to  plead  to  the  merits,  that  the  case  may  be  investi- 
■ted.  Hughes  v.  Alvarez  (2  Lord  Raym.  1409,  S.  C.  Str.  639).  and  Pearce  v.  Ikwy 
|Biy.  293),  are  strongly  in  point.  In  the  latter  case,  Denison,  J.,  says,  "  It  has  been 
■id  that  it  is  sufficient  under  the  stat.  4  Anne,  c.  16,  if  any  matter  be  shewn  to  the 
Oonrt  by  affidavit  to  induce  them  to  believe  the  fact  of  the  plea ;  but  the  construction 
hiilways  been  that  the  affidavit  must  be  positive  as  to  every  matter  of  fact,  for  that 
Aft  words  '  probable  matter '  in  that  statute  only  extend  to  a  matter  of  record,  or  to 
nne  other  collateral  matter,  of  the  truth  of  which  there  cannot  be  a  positive  affidavit.'* 

Robert  Holmes  (with  whom  were  O'Hagan  and  Sir  Colman  O'Loghlen),  contrk. — 
Hotice  of  this  motion  should  have  been  received  earlier ;  no  affidavit  has  been  made  in 
■ppcvt  of  this  application :  to  set  aside  a  plea  upon  motion  in  this  way  is  a  very 
rtmg  measure.  (See  case  of  Bray  v.  Haller,  2  Moore,  213.)  The  object  of  the  Crown 
■  to  set  aside  the  plea  which  they  are  afraid  to  demur  to,  and  then  serve  notice  of 
trUthe  same  day  ;  the  Attorney- General  might  take  a  conditional  order,  and  then  the 
tsvoBer  could  shew  cause  against  it. 

J7(niji.»-Notice  of  motion  was  served  on  the  22nd  instant ;  it  could  not  be  done 
r,  as  the  principal  law  officers  of  the  Crown  were  engaged  at  the  Special  Com- 
i  atMuUingar. 

Eokmes, — ^We  can't  help  that;  the  plea  was  filed  on  the  19th  instant. 

Under  these  circumstances,  the  Coubt,  upon  consultation,  directed  the  case  to  stand 
iU  the  following  Monday. 

Monday  J  Jcamary  26,  1846.  (a) 

ficMi  stated  that  he  did  not  think  it  necessary  to  add  any  thing  to  what  he  had 
Med  cm  the  preceding  Saturday. 

Holmes  and  CfHagan,  for  the  traverser. — ^This  is  an  attempt  to  get  rid  of  a  plea 
Bpon  motion,  which,  except  upon  the  allegation  of  a  deficiency  in  the  affidavit,  could 
Mt  be  attempted.  {Rex  v.  Cooke,  2  B.  &  C.  618,  per  Abbott,  C.  J.)  Mr.  Dufiy  was 
■C  present  when  the  circumstances  allied  in  the  verifying  affidavit  took  place,  so 
hit  he  oould  only  swear  upon  his  belief  to  their  occurrence.  The  statute  (6  Anne,  c. 
bO)  is  applicable  only  to  civil,  and  not  to  criminal  cases  (4  Blackst.  C.  P.  375)  ;  and, 
ierides,  I  would  ask  the  Court,  with  great  respect,  was  there  any  judge  in  court  who 
ttold  doubt  the  truth  of  the  plea  ?  The  circumstances  stated  therein  took  place  in 
IMI  court,  and  I  consider  that  the  Court  are  bound  to  take  judicial  notice  of  those 
Mts,  so  that  there  was  no  necessity  for  an  affidavit  at  all.  In  Rex  v;  Grainger,  there 
Us  no  verifying  affidavit  whatever,  or  probable  cause  shewn,  to  induce  the  Court  to 
icfieve  the  fact  alleged  in  the  plea.  At  the  trial  of  the  Shearses  (27  State  T.  267), 
ive  judges  presided,  a  plea  in  abatement  was  put  in,  and  a  similar  objection  to  the  pre- 
ttt  was  taken ;  but  the  judges  held,  that  the  statute  of  Anne  iqpplied  only  to  civil  cases. 
k  Court  having  cognizance  of  the  fact  stated  in  the  plea,  there  is  no  necessity  for  a 
Mfyii^  affidavit. 

BuiTOK,  J. — Do  you  mean  that  the  Coult  is  bound  to  take  notice  of  the  £Eu;t  of 
tow  many  grand  jurors  come  into  court,  when  the  foreman  hands  in  the  bill,  so  as  to 
aor  whether  there  are  a  sufficient  number  present  or  not  ? 

(«)  Ferrin,  J.,  wts  abient  during  the  Brgament  of    tiee,  Ad  not  take  his  seat  on  the  bench  until  a  rob- 
HiMe  upon  the  96th  inst. ;  and  the  Right  Hon.     sequent  dsf. 
wbBHadcbimie,  the  newly-appointed  chief  jns- 
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Holmes. — ^There  ought  to  be  twelve  jurors  present,  and  the  Court  are  bound  to  tak*,^ 
judicial  knowledge  of  die  fact. 

Burton,  J. — I  can  only  say,  for  my  own  part,  that  I  don't  know  how  many  tfae^^ 
were  in  the  box  at  the  time ;  it  may  be  inadvertence  on  my  part,  but  I  am  totiJly  u^^. 
aware  of  the  circumstances. 

Holmes. — ^With  respect  to  petit  juries,  the  Court  are  bound  to  take  cognizace 
whether  they  are  all  in  the  box  or  not,  when  the  foreman  hands  in  the  verdict  to  tbe 
Court. 

Burton,  J. — In  that  case  the  judge  always  takes  a  note  of  the  fact. 

O'Hagan* — Even  if  a  positive  affidavit  is  required,  it  is  not  now  too  late  to  make  it 
(Onslow  V.  Smith,  2  Bos.  &  Pull.  386.) 

Napier,  m  reply,  cited  Foster,  C.  L.  p.  16  ;  2  Hale's  P.  C.  lib.  2,  c.  34,  87 ;  1  Stnk, 
Cr.  PI.  312 ;  Bacon's  Ab.  tit.  Abatement,  letter  O ;  Com.  Dig.  Abatement,  I,  ll,piic.6; 
2  Saunders,  210,  d,  in  notes. — ^The  Court  should  not  set  a  precedent  of  allovnng  sndi  a 
plea  to  remain  on  the  file.  They  don't  pretend  at  the  other  side  to  say  that  tin 
affidavit  complies  with  the  statute.  In  Pearce  v.  Davi^  (1  Ld.  Ken.  367)  it  is  said  by 
Denison,  J.,  that  the  affidavit  to  verify  a  plea  of  this  kind  "  must  be  positive ;  and  » 
that,  if  fedse,  the  party  may  be  indicted  for  perjury ;  and  saying  he  believes,  won't  do,  for 
the  plaintiff  must  rely  entirely  on  what  is  sworn."  Here  they  contend  that  the  cund 
notice  of  a  judge  is  to  supply  the  place  of  an  affidavit.  But  it  is  not  because  one  judge 
may  have  looked  up  and  seen  the  bill  handed  down  that  that  knowledge  is  to  sopptf 
the  want  of  an  affidavit.  Ought  the  Crown,  as  is  said,  to  have  demurred  to  this  pki, 
and  leave  such  a  precedent  on  the  file  ?  It  is  our  duty  to  prevent  public  time  bong 
wasted.  Davison  v.  Chilman  (I  Bing.  N.  C.  297),  and  Odell  v.  Raymond  (2  Fox  &  S. 
217)  are  in  point.  In  the  latter  case,  the  Court  said,  "  It  must  be  made  appear  totiie 
Court  that  such  pleas  are  true  in  substance  and  matter  of  fact." 

Burton,  J.— The  affidavit  in  this  case  is  not  sufficient.  A  very  important  quesdoa 
has  been  raised,  whether  the  statute  of  6th  Anne,  cap.  10,  is  to  be  acted  on  in  crimini 
cases?  It  is  a  very  important  question,  and  if  the  Court  entertained  any  doubt  i^ 
the  subject,  we  should  certainly  take  time  to  consider  it ;  but  we  do  not  think  it  neces- 
sary to  do  so,  because  it  strikes  us  as  being  now  too  late  to  raise  this  question,  wludi 
has  already  received  the  consideration  of  Courts  in  several  instances,  and  we  are  of 
opinion  that  this  statute  does  extend  to  criminal  as  well  as  civil  cases.  The  next 
question  raised  is,  whether  the  facts  which  have  been  put  forward  by  the  defendant 
amount  to  a  dilatory  plea  ?  Certainly  the  plea  is  a  dilatory  plea,  and  the  facts  it  dis- 
closes have  no  application  whatever  to  the  merits  of  the  case.  I  do  not  think  the  plea 
shews  any  ground  upon  which  the  trial  ought  to  be  postponed.  According  to  nj 
judgment,  if  ever  there  was  a  case  in  which  the  positive  assertion  of  a  fact  was  neoe^ 
sary,  and  where  that  positive  assertion  was  avoided  and  not  made,  it  is  the  pitsent 
case.  The  only  thing,  then,  to  consider  is,  whether  there  are  sufficient  grounds  tt 
induce  the  Court  to  believe  that  there  has  been  some  fatality  which  has  prevented 
the  traverser  from  making  a  fuller  affidavit.  [His  lordship  read  the  affidavit] 
Nothing  of  that  kind  is  suggested  in  the  affidavit  No  such  thing  is  suggested  as  tfail 
a  sufficient  number  of  jurors  did  not  concur  in  finding  the  bill.  The  ddfect  rdiedoi 
is  only  a  defect  in  a  matter  of  form.  The  traverser  states  in  his  plea  that  a  suffiaent 
number  of  jurors  did  not  come  into  the  box  when  the  bill  was  presented,  and  in  hii 
affidavit  he  says  that  he  beheves  the  plea  to  be  true  in  substance  and  in  effect.  It  ii 
said  that  he  was  not  present  in  court  when  the  bill  was  handed  down  ;  that  in  this  esse 
he  appeared  and  pleaded  by  attorney ;  but  then,  there  is  a  person  who  ought  to  hsie 
been  present — ^his  attorney — ^who  should  have  been  present  to  see  that  not  meielf 
matters  of  substance  but  of  form  also  virere  correctly  done.  Some  person,  at  all  eveBts» 
might  be  expected  to  be  present  who  could  speak  positively  to  the  fact.  On  all  these 
grounds,  I  am  of  opinion  that  this  plea  ought  to  be  set  aside  and  quashed. 

Crampton,  J. — My  opinion  concurs  with  that  of  my  brother  Burton.  This  is  the 
case  of  a  dilatory  plea,  certainly  not  a  case  to  be  favoured  by  the  Court ;  but,  on  the 
other  hand,  the  Court  will  not  teke  any  right  Arom  the  defendant,  or  deprive  him  of  taf 
privilege  except  as  fiEu-  as  the  statute  has  not  been  complied  with.  Now  the  ques^ 
is,  whether  the  statute  of  the  6th  Aane,  c.  20>  s.  1 1,  applies  to  criminal  as  well  as  dril 
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If  the  thing  were  rea  Integra,  it  might  be  argued  that  it  only  applied  to  civil 
38868 ;  but  the  statute  has  been  passed  a  great  number  of  years,  and  it  has  frequently 
siiioe  received  the  construction  of  Courts.  It  was  considered  in  Lord  Mansfield's- 
dine  to  apply  to  cases  of  misdemeanor.  In  the  case  of  R.  v.  Grange  (3  Bur.  617)  it 
iras  80  held.  In  all  cases  of  this  kind,  with  very  few  exceptions,  and  in  all  the  books 
af  practice,  it  has  been  held  to  apply  to  criminal  cases,  though  in  some  cases  the  Crown 
does  not  choose  to  avail  itself  of  the  provisions  of  the  statute.  But  there  is  one  case 
which  occurred  in  the  year  1798  (Rex  v.  Sheares,  27  St.  Tr.  267),  which  is  opposed 
to  the  practice  of  the  Court  of  Queen's  Bench,  both  in  England  and  Ireland,  since  that 
time ;  and  are  we  to  follow  that  case  now  ?  In  Kinloch's  case  (Post.  C.  L.  16)  thq 
parties  were  allowed  to  withdraw  their  plea  of  the  general  issue,  to  enable  the  parties  to 
plead  to  the  jurisdiction  of  the  Court,  the  Attorney- General  consenting — reluctantly 
oonsenting,  but  still  consenting,  at  the  suggestion  of  the  Court.  Now,  whether  the  case 
q£  Res  V.  Sheares  arose  out  of  this  case  or  not,  I  cannot  say,  but  the  plea  in  that  case 
WB8  one  which  the  prisoner  could  not  be  expected  to  have  verified  positively,  (a)  By 
the  7th  sect,  of  the  statute  it  is  provided,  "  that  nothing  in  this  Act  before  contained 
shall  extend  to  cases  of  felony,  murder,  or  to  any  indictment/'  &c.  But  it  has  been 
observed  by  Lord  Mansfield  (3  Bur.  1617,  R>  v.  Grainger),  that  the  7th  sect,  of 
die  statute  (4  &  5  Anne,  c.  16),  which  is  precisely  similar  to  the  Irish  Act  (6 
Anne,  c.  10)  does  not  extend  to  the  11th  section,  which  requires  a  verification  of  a 
dilatory  plea.  The  practice  of  the  Crown  Office  is  to  require  a  verification  of  the  plea, 
and  in  the  last  case  of  the  kind  which  was  before  this  Court,  the  traverser's  plea  was  verified 
by  affidavit.  In  that  case  (Reg,  v.  Duffy  and  Others),  (b)  verification  was  considered 
aeoessary  under  these  circumstances.  I  agree  with  my  brother  Burton,  that  it  is  now  too 
kte  to  raise  any  doubts  or  difficulties  upon  this  question,  and  am  of  opinion  that  there 
ou^t  to  be  a  verifying  affidavit  to  sustain  a  plea  of  this  kind  ;  and  the  question  then  is,  is 
dds  a  proper  verifying  affidavit,  or  not  ?  Now  the  statute  is  very  precise ;  the  words 
of  the  eleventh  section  are  :  "  That  no  dilatory  plea  shall  be  received  in  any  court  of 
record,  unless  the  party  offering  such  plea  do  by  affidavit  prove  the  truth  thereof, 
or  shew  some  probable  matter  to  the  Court  to  induce  them  to  believe  that  the  fact  of 
such  dilatory  plea  is  true."  Such  an  affidavit  as  was  made  in  the  case  of  Reg.  v.  Duffy 
was  quite  a  proper  one.  Now  the  party  putting  in  a  plea  of  this  kind  is  bound  either 
to  make  an  affidavit  shewing  the  truth  of  the  fact  averred  in  his  plea,  or  to  shew  some 
**  probable  matter  "  to  the  Court  to  induce  the  Court  to  believe  that  it  is  true.  The 
Court  is  not  to  make  a  rule  upon  its  own  opinion  of  a  matter  of  fact,  upon  the  opinion 
of  (me,  or  of  all  the  members  of  the  Court,  upon  a  thing  which  has  passed  many  days 
before ;  it  is  for  other  parties  to  shew  these  things  to  the  Court,  and  not  for  the  Court 
to  shew  them  to  themselves.  Then  there  is  no  affidavit  of  the  party  to  verify  the  plea 
in  this  case.  I  think  we  should  be  establishing  a  most  dangerous  precedent  if  we  granted 
such  an  application  as  that  of  the  traverser's  counsel.  We  are  called  upon  to  establish 
a  new  precedent,  that  all  that  passes  before  the  eyes  of  the  Court  is  to  be  registered  in 
the  minds  of  the  Court.  Suppose,  as  has  been  the  fact,  the  case  of  one  judge  seeing  what 
passed  and  two  others  not  seeing  it,  what  is  to  be  done  in  that  case  ?  Is  the  rule  to  be 
made  in  conformity  with  the  opinion  of  the  one  judge,  or  the  majority  ?  Under  these 
circumstances,  I  am  of  opinion  that  this  plea  must  be  set  aside. 

Green,  A.  G. — I  now  apply  that  the  defendant  be  ordered  to  plead  over  forthwith. 

Holmes, — ^^thin  what  time  ? 

Henn, — Immediately. 

Ceampton,  J. — Of  course,  the  defendant  must  plead  immediately ;  it  is  just  as  if  the 
plea  had  been  refused  the  moment  it  was  offered. 

(a)  Viz. :  That  one  of  the  grand  jury  who  found  (6)  Same  case  as  Reg,  y.  O^Cotmell  and  Others 
ike  hiU  was  an  alien,  and  not  a  natural-born  subject.     (3  Law  T.) 
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CENTRAL  CRIMINAL  COURT. 

FsBRUABT  Session,  1846. 

February  26, 

(Before  Mr.  Justice  Williams  and  Mr.  Justice  Maulb.) 

Thb  Qubbk  v.  Sopsr.  (a) 

Mm  BttiiMg  out  the  record  of  a  pretnoue  eomnetion  wMeh  coniaine  an  attegation  that  "  it  wm  A^r 
considered  and  adjudged  hy  the  Court  there,"  ^c,  the  word  **  there  "  doee  not  neewmrUg  Mm 
the  place  last  mentioned.  It  nuty  be  referred  to  the  earlier  part  qf  the  record  in  which  the  Osmt 
where  the  trial  took  place  is  properly  described, 

THE  prisoner  was  indicted  for  passing  counterfeit  coin,  he  having  been  prevkmalf 
convicted  of  a  like  offence,  and  the  indictment,  after  setting  out  the  previoBS 
conviction,  which  alleged  the  offence  to  have  been  committed  at  St.  Luke's,  ChdMB, 
went  on  to  aver  that  it  was  thereupon  conddered  and  adjudged  by  the  Court  thm 
that  the  said  Soper  be  imprisoned,  &c. 

HuddlesUm,  for  the  prisoner,  objected  that  there  was  a  variance  between  the  oonvic- 
tion  proved  and  that  set  out  on  the  record.  In  the  former  it  was  obvious  that  tiie 
judgment  followed  at  the  time  and  place  of  the  conviction.  In  the  latter  it  was  stated 
that  it  was  considered  and  adjudged  by  the  Court  there.  Now  the  last  antecedent  to 
the  word  "  there,"  is  St.  Luke's,  Chelsea.  It  cannot  refer  to  the  Central  Crinmil 
Court,  because  that  is  only  stated  in  the  early  part  of  the  record,  and  the  judgBiot 
does  not  appear,  therefore,  to  have  been  given  by  a  court  of  competent  jurisdictioQ. 

Williams,  J. — ^Iliere  is  a  full  and  proper  description  of  the  Central  Crimmil 
Court  in  the  first  part  of  the  record,  and  no  other  court  is  named.  The  allegatiao 
respecting  the  judgment  must  mean,  therefore,  that  court  and  no  other.  We  annt 
read  these  things  feurly  and  reasonably,  and  without  putting  upon  them  a  perverse  cob« 
struction. 

Maulb,  J. — ^We  must  endeavour  so  to  construe  words  as  to  give  them  some  men- 
ing,  and  unless  we  take  this  to  mean  the  Central  Criminal  Court,  which  we  TeaaaoMf 
may  do,  we  give  it  no  sense  at  all. 

(a)  Reported  lyyB.  C.  Robinsok,  Esq.,  Barrister •at4aw. 


CROWN  CASE  RESERVED. 

N€vmber22,  1846. 

Before  Lord  Dsnmak,  C.J.,  Tikoaii,  G.J,   and  Pollock^  C.B.,   Alosbson  and 
RoLFx,  BB.,  WiLUAifs,  GozoacAV,  Mauxis,  WiGHTMAxr,  and  Bbls,  J  J.) 

ThB   QtTKSN  «U   WlI.LIAHS.(a) 

Wkgf  tevefxil  penom  trerr  chargtd  tciik  flkmy  m  on*  tiuf«c^M«i/,  ai^  out  of  them  pleaded  gwUiy, 
he  is  a  competent  mitneee  agakut  the  rett^ 

THE  circamstances  under  which' this  case  was  reserved  for  the  opinion  of  the  judges 
will  be  sufficiently  apparent  from  the  Recorder's  note,  which  was  as  follows  :-^ 

At  the  session  holden  for  the  Central  Criminal  Court,  in  September,  1645,  upon  an 
indictment  charging  John  Hinches  and  Robert  Waywood  with  stealing,  and  John 
Williams  with  feloniously  receiving,  16  lbs.  weight  of  tea,  the  goods  of  Catherine 
Kncham  and  others,  the  prisoner  Waywood  pleaded  guilty.  Judgment  was  thereupon 
respited  in  his  case,  and  the  trial  proceeded  against  Hinches,  charged  as  one  of  the 
Btmcipals  with  the  said  Wa3rwood<;  and  against  Williams,  charged  as  the  receiver. 
The  said  Wa3rwood,  in  the  course  of  the  trial,  was  offered  a»  a  witness  for  the  prose- 
antion,  and  admitted  by  the  Recorder,  after  consulting  die  judges  on  the  rota,  subject 
to  the  opinion  of  her  Majesty's  judges :  Whether,  upon  the  true  construction  of  the 
S:&  7  Vict.  c.  85,  and  under  die  proviso  therein  contained,  the  evidence  of  Way- 
pood,  convicted  on  his  own  confession  on  the  same  indictment,  was  admissible^  or 
piietfaer  such  evidence  was  not  admissible^  as  being  the  evidence  of  a  party  to  the 
piooeeding  individually  named  on  the  record  ?  The  words  "  civil  or  criminal "  follow  the 
word  "proceeding"  in  the  earlier  part  of  the  section,  but  are  not  repeated  in  the 
proviso  contained  therein. 

Hmddlesion,  for  the  prisoner. — I  have  a  right  to  take  it  for  granted,  on  the  statement 
of  the  case,  that  in  the  Recorder's  opinion  the  witness  was  incompetent  before  the 
kteAct. 

Alderson,  B. — That  would  not  render  him  competent  if  he  were  not  so.  We  are 
not  bound  by  any  opinion  of  the  judge  reserving  tiie  case. 

Huddleston. — ^This  witness  is  incompetent  upon  two  grounds.  First,  that  he  was 
mfomous ;  secondly,  that  he  was  a  party  to  ^e  record;  As  to  the  first,  the  diief 
£fficnlty  I  have  to  contend  witii  is,  that  this  witness  has  not  received  judgment,  and 
it  b  generally  laid  down  that  it  is  the  judgment,  and  not  the  conviction,  that  incapaci- 
tates. But  that  position  is  not  supported  by  any  autiiority.  In  fact,  the  case 
usually  referred  to  is  rather  in  my  fovour.  First,  as  to  the  principle  on  which  incapacity 
is  grounded— 

Pollock,  C.B. — If  a  man  were  convicted  of  a  conspiracy,  and  there  was  a  new 
trial,  would  you  hold  him  infamous  until  the  second  trial  ? 

Huddleston, — I  apprehend  he  would  be  so  on  principle.  What  this  principle  is, 
is  laid  down  differently  by  different  writers.  It  was  formeriy  said  that  the  infamy 
Waited  upon  the  punishment,  but  in  modem  times  tiiat  dbctrine  is  exploded,  and  in 
Pemdock  v.  McKinder  (2  Wils.  18)  it  is  thus  laid  down  :  Bx  delicto,  non  ex  supplUno, 
fmergit  infamia.  Some  put  it  on  the  principle  thatthe  exclusion  from  giving  testimony 
^  a  part  of  the  punishment  for  the  offence ;  but  this  cannot  be,  becsuise  to  have  the 
Ulvantage  of  his  testimony  is  a-  privilege  of  the  public,  or  of  any  individual.  Some 
isy  that  attainder  is  the  ground  of  the  disability ;  but  this  cannot  be  so,  because  there 
Une  many  misdemeanors  which  carry  with  them  this  disability,  and  yet  there  is  no 
ittainder  for  misdemeanors.  In  Phillips's  £v.  p.  15,  it  is  thus  laid  down :  "  The 
testimony  of  persons  convicted  of  infieunous  crimes  is  devoid  of  all  presumption  of 
credit,  and  will  therefore  be  more  likely  to  mislead  than  assist  in  the  investigation  of 
truth  in  courts  of  justice."  From  this  it  would  seem  that  it  is  the  moral  turpitude  of 
tlie  offence  which  excludes.  It  was  in  fact  so  held  in  TUus  Oates's  case  (10  St.  Tr. 
(a)  Reported  by  B.  C.  Robinson,  Eiq.|  BarrS8tar-st«law. 
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1086),  and  approved  of  in  Eliz.  Canmng*s  case  (19  St.  Tr.  610).  To  put  tiie  role 
merely  on  the  ground  of  moral  turpitude  may  seem  too  large,  because  it  will  exclude 
accomplices ;  but  still  there  must  be  a  fixed  rule  of  exclusion,  and  it  appears  to  be 
this,  that  every  man  is  presumed  to  be  innocent  of  crime  until  his  guilt  has  been 
established  in  a  court  of  justice.  The  case  to  which  all  the  text-writers  refer  when 
they  assume  that  it  is  the  judgment,  and  not  the  conviction,  which  incapacitates,  is 
Wicks  V.  Smallbrook  (Sid.  Rep.  51),  but  this  case  by  no  means  bears  out  tiie  assump- 
tion. There,  where  a  conviction  of  peijury,  obtained  in  the  time  of  Oliver  Cromwell, 
was  sought  to  be  proved  against  a  witness,  the  Court  would  not  allow  it,  because  they 
said  all  had  been  discontinued  by  the  alteration  of  the  government. 

Lord  Denman,  C.J. — ^You  seem  to  think  that  the  law  as  laid  down  by  the  various 
text- writers  is  entirely  derived  from  that  case ;  but  is  not  this  a  fallacy  ?  They  lay- 
down  a  general  rule  that  has  existed  time  out  of  mind,  and  merely  point  to  that  case 
to  illustrate  the  position. 

Huddleston, — I  am  endeavouring,  my  Lords,  to  shew  that  the  principle  is  in  my 
favour,  and  that  this  case  is  not  against  me.  Again, — ^in  treason,  forfeiture  dates  firona 
the  attainder ;  in  felony,  from  the  time  of  conviction. 

Aldbbson,  B. — ^But. there  is  no  attainder  until  judgment,  although  it  may  relate 
back, 

Huddleston. — In  Leer,  Gansett  (3  Cowp.),  Lord  Mansfield  said:  "You  cannot 
prove  a  man  guilty  merely  by  venlict.  You  must  give  in  evidence  the  judgment; 
because  it  may  be  that  that  verdict  is  set  aside  ;"  but  that  principle  will  eqcudly  apply 
where  judgment  has  been  passed,  for  it  is  still  liable  to  be  reversed.  In  2  Atic.  229, 
Lord  Hardwicke  is  reported  to  have  said  :  "  In  Crown  prosecutions  no  defendant  can  be 
examined  on  behalf  even  of  the  king,  but  the  Attorney- Greneral  enters  a  nolle  proseqm 
against  that  particular  defendant  before  he  can  be  admitted  a  witness."  Here  the 
witness  has  every  interest  to  utter  that  which  is  false,  for  the  purpose  of  securing  to 
himself  the  mercy  of  the  Crown. 

Aldbbson,  B. — But  that  suggestion  is  equally  applicable  to  accomplices. 

Huddleston, — ^But  they  are  not  upon  the  record.  They  go  before  the  grand  jury  in 
the  same  way  as  any  other  witnesses. 

WiOHTMAN,  J.— In  tiiis  case  the  witness  pleaded  guilty,  and,  therefore,  no  further 
question  can  arise  respecting  him. 

Huddleston, — But  the  judge  must  look  at  the  whole  case,  to  see  what  punishment  he 
is  to  receive,  and  the  evidence  he  gives  may  have  a  material  effect  in  reducing  that 
punishment.  In  jR.  v.  Lqfone  (5  £sp.  154),  one  who  had  suffered  judgment  by  defiEtolt 
in  misdemeanor  was  not  allowed  to  give  evidence.  I  now  come  to  the  other  question, 
namely,  how  far  Lord  Denman's  Act  affects  the  case.  I  submit  that  Waywood  is  a 
party  to  the  record,  and,  therefore,  within  the  exception  in  the  Act. 

Aldbbson,  B. — But  he  is  not  a  party  to  the  issue. 

Huddleston. — It  is  clear  that  when  the  statute  uses  the  word  "  proceeding  "  in  die 
proviso,  it  has  the  same  sense  as  in  the  former  portion  of  the  Act,  and  refers  to  criminal 
as  well  as  to  civil  cases. 

Their  lordships  reserved  their  judgment,  and  on  November  28, 
CoLTMAN,  J.,  made  the  following  observations  in  sentencing  the  prisoner. — ^You 
were  convicted  at  the  last  September  Sessions  of  the  Central  Criminal  Court  of  felony* 
On  that  occasion  one  Waywood  was  examined  as  a  witness  against  you,  to  prove  the 
charge,  he  being  himself  included  in  the  indictment.  Some  doubt  arose  in  the  mind 
of  the  judge  whether  he  could  properly  be  examined  against  you.  The  question  was 
reserved  for  the  judges,  who  have  considered  it,  and  we  think  that  there  did  exist  at 
common  law  no  objection  to  his  testimony,  and  that  the  statute  has  made  no  alteration 
in  this  respect. 
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WESTERN   CIRCUIT. 

Hants  Spring  Assizes,  1846. 

WinchesteTj  March  2. 

(Before  Mr.  Justice  Eble.) 

Thb  Queen  v.  Rogan  and  Elliott,  (a) 

Evidence  to  character, 

A  witnete  to  the  good  character  of  a  prisoner  cannot  be  croa^examined  at  to  circumttaneei  of 
nupicion  againtt  the  priioner,  which  occurred  upon  the  eame  day  at  the  alleged  offence  wat  com^ 
miited, 

rIS  was  an  indictment  for  stealing  a  shawl  from  the  person  of  Emma  Brett. 
Missing,  for  the  prisoners,  called  one  of  the  sergeants  in  the  regiment  to  which 
tlie  prisoners  belonged,  who  gave  evidence  to  their  good  character  for  four  years 
previous. 

Seymour,  for  the  prosecution,  proposed  to  ask  whether  the  quarters  of  the  prisoner 
Eogan  had  not  been  searched,  upon  suspicion,  the  same  evening  on  which  the  alleged 
lebny  had  been  committed,  and  a  shawl  supposed  to  have  been  stolen  from  one  Mary 
Ann  Penyman,  in  respect  of  which  another  indictment  had  been  preferred  against  the 
pnsoners. 

Missing  objected  to  this  question. 

Erlb,  J. — I  do  not  think  that  evidence  of  what  occurred  upon  the  same  evening  as 
the  crime  charged  in  the  present  indictment  is  alleged  to  have  been  committed  can 
be  adduced  in  answer  to  evidence  to  character.  It  might  have  been  very  material  to 
liave  shewn  a  prior  robbery,  but  his  evidence  is  not  admissible. 

ITie  case  went  to  the  jury,  and  both  the  prisoners  were  found 


Not  guilty. 


(a)  Reported  by  E.  Wise,  Esq.,  Barmter-at-law. 
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CROWN   CASE   RESERVED. 

Saturday y  November  15,  and  Wednesday y  December  3,   1846. 

(Before  Lord  Denman,  C.J.,  Tindal,  C.J.,  and  Pollock,  C.B.,  Pattbson,  Willl^jcs, 
CoLTMAN,  Maule,  Wiohtman,  and  Eble,  JJ.,  and  Parke,  Aldbrson,  'Rolib, 
and  Platt,  BB.) 

The  Queen  v,  Serya,  Majaval,  Alybs,  Ribeiro,  Francisco,  Martinos,  JoacquhC; 
Santos,  Manubl  Antonio,  and  Jose  Antonio,  (a) 

Murder  on  the  high  eeat — Jurudieiion  of  the  Admiralty  of  England — Piracy — Slave  trade — SKgft; 
7^8  Geo,  4,  e.  74,  and  5  Geo,  4,  c.  113 — Gqiture  ofslate-shipe — Conttruction  qftreatiee  [ 
England  and  the  BraziU — Jntematumal  law. 

Upon  the  trial  qf  an  indictment  againet  several  pertonsfor  the  mvrder  qf  T.  P,  on  the  higk  4 
appeared  in  evidence,  that  on  a  certain  day  {the  22nd  of  February)  the  F,,  a  Brazilian  4 
commanded  by  C,  and  bound  on  a  voyage  from  the  Brazile  to  4friea,  for  the  purpoee  of  brtngki 
back  a  cargo  qf  tlavet,  arrived  off  the  African  coaet ;  and  on  the  26/A  qf  thai  monUkt  wMlk 
hovering  within  nxteen  miiee  qf  the  ehore,  and  within  six  degrees  N.  tai,,  was  obmnoik 
H.M.'s  ship'Of-war  the  W.,  stationed  qf  the  Slave  Coast  for  the  prevention  of  the  slave-tradtt  m 
then  cruising  for  that  purpose  under  the  command  qf  Copt,  N.,  who  upon  (qtproachmg  ikiM 
manned  two  boats,  and  gave  the  command  qf  them  to  Lieut.  8.,  with  orders  to  board  the  F.,  mi 
if  she  appeared  to  be  JUitd  up  for  the  slave  trade,  to  capture  her.  Lieut.  S.  went  with  iwa  i«l 
io  the  F,,  and  C,  the  captain,  immediately  surrendered,  and  attoa^taniad  by  all  hie  crew,  em^ 
M.  {one  qf  the  prisoners)  and  three  others,  was  conveyed  on  board  the  W.  At  the  lone  iif  M 
capture  the  F.  was  fitted  up  for  the  reception  qf  a  cargo  of  slaves,  and  was  within  siateem  fldi 
of  the  shore.  On  the  27th  Capt.  N.  sent  bach  C.  to  the  F.;  manned  her  with  sixteen  JHM 
seamen,  and  placed  her  under  the  command  of  lAeut.  S.,  and  directed  him  to  steer  a  pmrHaia 
course  in  pursuit  qf  a  vessel,  capable  rf  being  seen  from  the  W.,  though  then  invisihle  frmmA 
F.  JJeut.  S.,  steering  that  course,  on  the  following  morning  descried  theB.,  a  Braxiiiam  beigm 
tine,  commanded  by  S,,  another  qf  the  prisoners.  Me  chased  her^  and  coming  up  with  heraitu 
on  the  following  night,  fired  a  pistol  as  a  signal  to  bring  to ;  got  into  the  jolly-boat  and  /  ' '  ' 
the  British  colours.  The  ctqftain  qf  theB.,  being  informed  that  they  were  English,  imme 
set  sail.  Lieut.  S.  continued  the  chase  and  overtook  the  B.  at  eight  on  the  next  night, 
ten  miles  of  the  .African  coast,  when  she  surrendered.  Lieut.  S.  had  then  under  his  < 
T.  P.  and  sixteen  British  seamen.  He  ordered  T.  P.  and  eight  qf  the  men  to  take  cheegs^ 
the  E.  during  the  night.  On  T.  P.  going  on  board  the  E.  he  fomnd  the  prisoner  S.,  twenty^ 
men,  and  a  cargo  qf  slaves;  and  by  the  direction  of  Lieut.  S.,  the  vessels  then  being  close  togithtri 
he  sent  S.  and  eleven  of  the  crew  to  the  F.  During  the  chase  and  at  the  time  qf  the  surreaki 
Lieut.  S.  wore  his  uniform,  and  told  S.  that  he  was  going  to  take  them  to  H.M.'s  ship  the  Wt 
for  being  engaged  in  the  slave-trade.  T^e  W,  had  printed  instructions  on  board;  Lieut.  8.  hd 
not  any  printed  instructions  on  board  the  F.,  and  did  not  shew  any  other  authority  than  bu 
uniform,  the  British  ensign.  He  had,  however,  boarded  the  E.  several  times  brfore,  and  te  S, 
was  well  known  as  an  officer  in  H.M.'s  nary.  On  the  morning  after  the  capture,  Lieut,  S.  pletei 
T.  P.  and  nine  British  seamen,  under  his  comhumd,  on  board  the  F.,  in  order  that  he  might  tsh 
charge  of  her,  of  C,  qf  M.,  of  S.,  and  the  other  prisoners,  part  of  the  E.'s  crew,  who  wen 
then  on  board  the  F.  IVtthin  an  hour  afterwards,  S.  M.  and  several  qf  the  other  prisoners  ci» 
spired  together  io  kill  all  the  English  on  board  the  F.  and  take  her;  and  in  pursuance  qf  Hi 
conspiracy,  rose  upon  T.  P.  and  his  men,  and  after  a  short  cof^ct  succeeded  in  slaughtsrisi 
them,  M.  having  in  the  course  of  the  con/lict  stabbed  and  thrown  overboard  T.  P. 

Upon  the  above  facts,  and  upon  rrference  to  the  Portuguese  and  Brazilian  treaties  for  the  sufprm 
sion  of  the  slave-trade,  set  forth  in  stats.  5  Geo.  4,  c.  113,  and  7  Sf  S  Geo.  4,  c.  74  : 

Held,  by  all  the  judges,  except  Lord  Denman,  C.J.,  and  Platt,  B.,  that  the  capture  qf  the  F.  wa 
unlauful;  and  that  she  was  not  at  the  time  in  question  within  the  jurisdiction  qf  the  Adadrdii 
qf  England. 

TNDICTMENT:— 

JL"  Devonshire,  7  The  jurors  for  our  Lady  the  Queen,  upon  their  oath,  present,  tU 
to  wit.  3  James  Majaval,  late  of  Plymouth,  in  the  county  of  Devon,  maxinerj 
Francisco  Fereera  de  Santos  Serva,  late  of  Plymouth  aforesaid,  in  the  county  aforesttdi 
mariner;  Manuel  Jose  Alves,  late  of  Pljrmouth  aforesaid,  in  the  county  afbresni 
mariner;    Florenco  Ribeiro,  late  of  Plymouth  aforesaid,  in  the  county  afbmBi 

(«)  Repocted  by  A.  BrrrLssTON,  Esq.,  Barriater-ml-law. 
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r;  Juan  Francisco,  late  of  Plymouth  aforesaid,  in  the  county  aforesaid,  nmriner; 
Jose  Maria  Martinos,  late  of  Plymouth  aforesaid,  in  the  county  aforesaid,  mariner ; 
Antonio  Joacquim,  late  of  Plymouth  aforesaid,  in  the  county  aforesaid,  mariner; 
Sebastian  de  Santos,  late  of  Plymouth  aforesaid,  in  the  county  aforesaid,  mariner ; 
Murael  Antonio,  late  of  Plymouth  aforesaid,  in  the  county  aforesaid,  mariner ;  and 
Jose  Antonio,  late  of  Pl3rmouth  aforesaid,  in  the  county  aforesaid,  mariner,  not  having 
the  fear  of  God  before  their  eyes,  but  being  moved  and  seduced  by  the  instigation  of 
die  deril,  to  wit,  on  the  second  day  of  March,  in  the  eighth  year  of  the  reign  of  our 
Sovereign  Lady  Queen  Victoria,  with  force  and  arms,  on  the  high  seas,  in  and  upon  one 
lliomas  Palmer,  in  the  peace  of  God  and  of  our  Lady  the  Queen,  then  and  there  being 
iaaod  on  board  a  certain  ship  or  vessel  called  or  known  by  the  name  of  Felic%dade» 
fidoniously,  wilfully,  and  of  their  malice  aforethought,  did  make  an  assault,  and  that  the 
■id  James  Majaval  with  a  certain  knife  of  the  value  of  6d.,  which  the  said  James 
M^aval  in  his  right  hand  then  and  there  had  and  held,  him  the  said  Thomas  Palmer  in 
aid  upon  the  belly  of  him  the  said  Thomas  Palmer  then  and  there  feloniously,  wilfully, 
aid  of  his  malice  aforethought,  did  strike,  stab,  penetrate,  and  wound,  and  that  the 
■id  James  Majaval  did  then  and  there  feloniously,  wilfully,  and  of  his  malice  afore- 
tfaoo^t,  give  to  the  said  Thomas  Palmer,  by  such  striking,  stabbing,  penetrating,  and 
vonniding  of  him  the  said  Thomas  Palmer  as  aforesaid,  with  the  knife  aforesaid,  one 
natal  wound  in  and  upon  the  belly  of  him  the  said  Thomas  Palmer,  of  the  depth  of 
bur  inches  and  width  of  one  inch,  df  which  said  mortal  wound  he  the  said  Thomas 
hboer  did  then  and  there  instantly  die ;  and  the  said  Francisco  Fereera  de  Santos  Serva, 
Manuel  Jose  Alves,  Florence  Ribeiro,  Juan  Francisco,  Jose  Maria  Martinos,  Antonio 
IpMsquim,  Sebastian  de  Santos,  Manuel  Antonio,  and  Jose  Antonio,  at  the  time  of  com- 
litting  the  murder  and  felony  aforesaid,  then  and  there  on  the  high  seas  aforesaid, 
BknioQBly,  wilfully,  and  of  their  malice  aforethought,  were  present,  acting,  helping, 
nd  al)etting,  assisting,  and  maintaining  the  said  James  Majaval  the  felony  and  murder 
Cafetaid  to  do  and  commit  in  manner  and  form  aforesaid ;  and  so  the  jurors  afore- 
aidf  vpon  their  oath  aforesaid,  do  say  that  the  said  Francisco  Fereera  de  Santos  Serva, 
\mmm  Majaval,  Manuel  Jose  Alves,  Florence  Ribeiro,  Juan  Francisco,  Jose  Maria  Mar- 
inoB,  Antonio  Joacquim,  Sebastian  de  Santos,  Manuel  Antonio,  and  Jose  Antonio  then 
ad  diere,  upon  the  high  seas  aforesaid,  feloniously,  wilfully,  and  of  their  malice  afore- 
hoogfat,  in  manner  and  form  aforesaid,  did  kill  and  murder  the  said  Thomas  Palmer, 
ipnnst  the  peace  of  our  said  Lady  the  Queen,  her  crown  and  dignity."  The  indictment 
aatained  five  other  counts,  slightly  varying  the  statement.  In  the  second  count  the  death 
ma  stated  to  have  been  caused  by  beating  with  a  large  piece  of  wood ;  and  in  the  third 
bf  drowning ;  the  fourth,  fifth,  and  sixth  counts  were  the  same  as  the  first,  second,  and 
lud  respectively,  except  that  they  charged  the  murder  of  a  person  unknown. 

The  prisoners  were  tried  upon  the  above  indictment  before  Mr.  Baron  Piatt,  at  the  last 
Aaizes  for  the  county  of  Devon,  and  a  verdict  of  guilty  returned  as  to  several  counts ; 
Wktfae  learned  judge  reserved  the  foUowing  case  for  the  opinion  of  the  judges  :— * 

"Tlie  prisoners  were  tried  before  me  at  die  last  Assizes  for  the  county  of  Devon,  for 
the  smrder  of  Mr*  Thomas  Palmer  on  the  high  seas. 

**  Santos,  Manuel  Antonio,  and  Jose  Antonio  were  acquitted.  The  remaining  seven 
vem  convicted  on  two  coimts  of  the  indictment,  by  one  of  which  they  were  chaiged  as 
FnodpaLs  in  the  first  degree,  and  by  the  other,  Majaval  was  charged  as  principal  in  the 
fat  degree,  and  Serva,  Alves,  Ribeiro,  Francisco,  Martinos,  and  Joacquim,  as  principals 
Bi  tiie  second  degree.  The  evidence  as  regarded  the  convicted  prisoners  established  tiie 
fallowing  facts : — 

**  On  the  22nd  February  last,  the  Felicidade,  a  Brazilian  schooner,  commanded  by 
lotchin  Antonio  de  Cerqueira,  and  bound  on  a  voyage  from  the  Brazils  to  Africa,  for 
the  purpose  of  bringing  back  a  cargo  of  slaves,  arrived  off  the  African  coast,  and  on  the 
iMi  of  that  month,  while  she  was  hovering  within  sixteen  miles  of  the  shore,  and 
*idiin  six  degrees  north  latitude,  was  observed  by  her  Majesty's  ship-of-war  the  Wa9p» 
■tationed  off  tiie  Slave  Coast  for  tiie  prevention  of  the  slave-trade,  and  then  cruising  for 
hit  purpose  near  Layes,  off  the  point  of  Berun,  under  the  command  of  Certain  Usher, 
^,  upon  approaching  the  Felictdade,  manned  two  boats,  and  gave  the  command  of 
thttttD-Lieatenant  Stnaaart,  one  of  his  officers,  with  orders  to  board  the  Felicidtide, 
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and  if  she  appeared  to  be  fitted  up  for  the  slave-trade,  to  capture  her.  Lieuteoittl 
Stussart,  in  obedience  to  these  orders,  went  with  two  boats  to  the  FeUcidade ;  Cerqaeini. 
the  captain,  immediately  surrendered,  and  accompanied  by  all  his  crew,  except  MajsnH 
and  three  others,  was  conveyed  on  board  the  Wiasp.  At  the  time  of  her  capture,  tin 
Felkidade  was  fitted  up  for  the  reception  of  a  cargo  of  slaves,  and  was  witlun  aizteei 
miles  of  the  shore. 

"  On  the  27th  February,  between  four  and  five  p.m..  Captain  Usher  having  renurrec 
from  the  Felicidade  the  three  men  who  had  been  left  with  Majaval,  sent  back  Gcr 
queira  to  the  Felicidade,  manned  her  with  sixteen  British  seamen,  and  placed  her  undo 
the  command  of  Lieutenant  Stussarty  and  directed  him  to  steer  a  particular  course  n 
pursuit  of  a  vessel  capable  of  being  seen  from  the  Wasp,  although  then  invisible  firon 
the  Felicidade. 

"  Lieutenant  Stussart  accordingly  steered  that  course,  but  did  not  observe  any  oljed 
untQ  the  following  morning  at  (kybreak,  when  he  descried  the  Echo,  a  Brazffin 
brigantine,  commanded  by  the  prisoner  Serva ;  he  chased  her,  and  coming  up  with  her 
at  ten  on  the  following  night,  fired  a  pistol  as  a  signal  to  bring  to,  got  into  the  jdUj- 
boat,  and  hoisted  the  British  colours.  The  captain  of  the  Echo  hajl&d  the  men  in  tte 
boat,  and  asked  who  they  were,  and  upon  being  informed  that  they  were  Engliiki 
immediately  set  sail.  Lieutenant  Stussart  continued  the  chase,  and  overtook  the  Eth 
«t  eight  the  next  night,  within  ten  miles  of  the  African  coast,  when  and  where  the 
k>wered  her  sails  and  surrendered. 

"  The  lieutenant  had,  at  that  time,  under  his  command,  Mr.  Thomas  Palmer,  a  midi* 
shipman,  and  sixteen  British  seamen.  He  ordered  Mr.  Palmer  and  eight  of  As 
seamen  to  take  charge  of  the  Echo  during  the  night.  On  Mr.  Pdmer  going  m 
board  the  Echo,  he  found  in  her  the  prisoner  Serva,  Serva's  nephew,  twenty-five  moi* 
and  a  cargo  consisting  of  four  himdied  and  thirty-four  slaves,  and  by  the  direction  of 
Lieutenant  Stussart,  the  vessels  being  at  that  time  close  together,  sent  Serva,  Ui 
nephew,  and  eleven  of  the  crew  to  the  Felicidade,  where  they  remained  during  As 
night  in  the  custody  of  Lieutenant  Stussart. 

"  During  the  chase,  and  at  the  time  of  the  surrender.  Lieutenant  Stussart  wore  Ui 
uniform,  and,  at  the  time  of  the  surrender  and  capture,  told  Serva  that  he  was  going 
to  take  them  to  her  Majesty's  ship  the  Wasp,  for  being  engaged  in  the  slave-trade. 

"  The  Wasp  had  printed  instructions  on  board.  lieutenant  Stussart  had  not  iflf 
printed  instructions  on  board  the  Felicidade,  and  did  not  shew  any  other  authonty 
than  his  uniform  and  the  British  colours.  He  had,  however,  boarded  the  Echo  sevenl 
times  before,  and  to  Serva  was  well  known  as  an  officer  in  her  Majesty's  navy. 

"  The  slaves  had  been  shipped  on  board  the  Echo  at  Lagos.  At  nine  in  the  monung 
next  after  the  capture.  Lieutenant  Stussart  took  widi  him  Serva's  nephew  to  iH 
Echo,  and  placed  Mr.  Palmer,  and  nine  British  seamen  under  his  command,  on  bond 
the  Felicidade,  in  order  that  he  might  take  charge  of  her  and  of  Serva,  Cerqoeba. 
Majaval,  the  prisoners  Alves,  Bibeiro,  Francisco,  Martinos,  Joacquim,  Santoti 
Manuel  Antonio,  Jose  Antonio,  and  three  otliers  of  the  Echo*s  crew.  Within  an  hovB 
afterwards,  Serva,  Majaval,  Alves,  Ribeiro,  Francisco,  Martinos,  and  Joacquim,  oott" 
spired  together  to  kill  all  the  English  on  board  the  Felicidade^  and  take  her,  and,  in 
pursuance  of  that  conspiracy,  rose  upon  Mr.  Palmer  and  his  men,  and,  after  a  short 
conflict,  succeeded  in  slaughtering  them  ;  Majaval  having  in  the  course  of  that  cooflkl 
stabbed  and  thrown  overboard  Mr.  Palmer.  Cerqueira,  although  solicited  by  Sena  to 
join  in  tlie  plot,  refused  to  do  so,  and  endeavoured  to  dissuade  him  from  carrying  il 
into  execution. 

"  llie  counsel  for  the  prisoners  insisted  that  the  capture  of  the  Felicidade  wba  illegal; 
that  the  capture  of  the  Echo  was  illegal ;  and  that  the  act  of  killing  the  deceased  wai 
either  justifiable,  or  amounted  to  a  less  offence  than  murder ;  and  cited  Depardo's  caff 
(Russell  &  R.,  C.C.  134),  Rex  v.  Saioyer  (Russell  &  R.,  C.C),  22.  ▼.  Am' 
pardi  (Moody,  C.  C.  288),  and  referred  to  the  Portuguese  and  Brazilian  treaties  id 
forth  in  the  5  Geo.  4,  c.  113,  and  7  &  8  Oeo.  4,  c.  74,  and  particularly  the  M 
5th,  6th,  and  7th  articles  of  the  treaty  with  Portugal,  and  the  1st,  7th,  and  Bthartiflki 
of  the  instructions. 

"  I  thought  that  the  Felicidade  was  in  the  lawful  custody  of  her  Mijeaty'a  < 
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that  all  on  board  that  vessel  were  within  her  Majesty's  Admiralty  jurisdiction ;  and  that 
the  jury,  if  satisfied  by  the  evidence  that  the  prisoners  plotted  together  to  slay  all  the 
English  on  board  and  run  away  with  the  vessel,  that  in  carrying  their  design  into 
eiecBtion,  Majaval  slew  Mr.  Palmer  by  stabbmg  him  and  throwing  him  overboard, 
and  that  the  other  convicted  prisoners  were  present  aiding  and  assisting  Majaval  in 
the  commission  of  that  act,  should  find  them  guilty  of  murder. 

"  Sentence  of  death  was  passed  on  the  prisoners  ;  but  the  execution  has  been  respited 
antil  the  24th  of  November  instant,  in  order  that  the  opinion  of  the  judges  may  be 
taken  as  to  the  propriety  of  the  conviction." 

Manmng,  Serjt.,  for  the  prisoners  Ribeiro,  Francisco,  Martinos,  and  Joacquim.(a) — 
This  conviction  is  wrong  upon  two  grounds  :— -First,  no  crime  of  the  nature  of  felony 
iras  committed ;  and  secondly,  supposing  that  a  crime  in  the  nature  of  felony,  accord- 
ing to  the  law  of  England,  was  committed,  the  Court  at  Exeter  had  no  cognizance  of 
the  case.  Now  the  first  point,  that  no  felony  was  committed  by  these  prisoners 
according  to  English  law,  rests  upon  the  ground  that  one  or  both  of  the  vessels,  the 
f^kidade  or  the  Echo,  were  wrongfully  captured.  If  either  were,  it  would  be  suffi- 
oent;  but  I  contend  that  both  were.  As  to  the  Felicidade,  it  does  not  appear  by  the 
ease,  nor  b  it  pretended,  that  she  had  ever  taken  any  slaves  on  board  during  that  voy- 
age ;  she  was,  at  the  time  of  her  capture,  bound  on  a  voyage  from  the  Brazils  to 
Africa  for  the  purpose  of  bringing  back  a  cargo  of  slaves ;  but  she  had  decks  which 
indicated  the  ability  and  intention  to  take  in  slaves.  The  question  then  arises,  on 
vhit  grounds  Lieutenant  Stussart  was  justified  in  capturing  the  Felicidade  ?  It  is  said, 
in  the  first  place,  that  by  the  treaty  of  the  23rd  November,  1826,  between  the  Crown 
of  England  and  the  Emperor  of  the  Brazils,  the  offence  of  dealing  in  slaves  is  declared 
to  be  piracy ;  and  that  it  was  therefore  lawful  for  all  persons  of  every  nation  to  hunt 
down  and  seize  the  parties  on  board  the  Felicidade  as  pirates.  Now  to  deal  with  that 
view  of  the  case  first,  it  is  quite  clear  that  a  mere  declaration  or  treaty  between  two 
patiODs,  that  a  certain  act,  lawful  before  that  treaty,  shall  become  a  crime,  is  not  bind- 
ing on  the  individuals  of  those  respective  nations,  until  it  is  made  obligatory  by  some 
monicipal  law.  In  this  country,  two  years  before  that  treaty,  there  was  a  municipal 
kwon  the  subject.  By  the  stat.  5  Geo.  4,  c.  113,  intituled,  "  An  Act  to  amend  and 
consolidate  the  laws  relating  to  the  abolition  of  the  Slave  Trade,"  slave-trading 
bj  British  subjects  is  declared  to  be  piracy  (s.  9) ;  but  what  is  the  definition  of  slave- 
tiading  given  in  that  Act,  which  passed  two  years  before  the  treaty  with  Brazils, 
upon  which  the  present  case  turns  ?  The  second  section  of  that  Act  runs  thus : — 
"  And  be  it  further  enacted,  that  it  shall  not  be  lawful  (except  in  such  special  cases 
tt  are  hereinafter  mentioned)  for  any  persons  to  deal  or  trade  in,  purchase,  sell,  barter 
or  tnmsfer,  or  to  contract  for  the  dealing  or  trading  in,  piux^ase,  sale,  barter  or  transfer 
of  aiaves,  or  persons  intended  to  be  dealt  with  as  slaves ;  or  to  carry  away  or  remove, 
or  to  contract  for  the  carrpng  away  or  removing  of  slaves  or  other  persons,  as  or  in 
order  to  their  being  dealt  with  as  slaves  ;  or  to  import  or  bring,  or  to  contract  for  the 
i^orting  or  bringing  into  any  place  whatsoever,  slaves  or  other  persons,  as  or  in  order 
to  their  being  dealt  with  as  slaves ;  or  to  ship,  tranship,  embark,  receive,  detain  or 
confine  on  board,  or  to  contract  for  the  shipping,  transhipping,  embarking,  receiving, 
detaining  or  confining  on  board  of  any  ship,  vessel  or  boat,  slaves  or  other  persons,  for 
thepurpose  of  their  being  carried  away  or  removed,  as  or  in  order  to  their  being  dealt 
vith  as  slaves ;  or  to  ship,  tranship,  embark,  receive,  detain  or  confine  on  board,  or, 
to  contract  for  the  shipping,  transhipping,  embarking,  receiving,  detaining  or  confining 
onboard  of  any  ship,  vessel,  or  boat,  slaves  or  other  persons,  for  the  purpose  of  their 
being  imported  or  brought  into  any  place  whatsoever,  as  or  in  order  to  their  being 
dealt  with  as  slaves ;  or  to  fit  out,  man,  navigate,  equip,  despatch,  use,  employ,  let  or 
tike  to  freight  or  on  hire,  or  to  contract  for  the  fitting  out,  manning,  navigating, 
^pping,  despatching,  using,  employing,  letting  or  taking  to  freight  or  on  hire,  any 
>%),  vessel  or  boat,  in  order  to  accomplish  any  of  the  objects,  or  the  contracts  in  rela« 

(•)  Ezeeption  \n»  taken  on  the  part  of  the  pri-  private  applieation  to  the  jndge,  of  the  propriety  of 

iai«t  to  the  mode  in  which  the  case  was  stated  ;  which  we  have  no  meant  now  of  forming  an  opi- 

{Mpcntisaion  asked  to  refer  to  the  evidence  at  nion.  We  have  met  here  expresslT  for  the  purpose  of 

^  at  it  appeared  in  the  notes  of  the  learned  considering  the  case  as  it  stands,  and  to  that  oar 


a 


bat  that  was  reftised  ;  and  Lord  Denman,     attention  onist  be  confined.'* 
Hdd,  **  Any  alteration  in  thecase  is  matter  of 
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tian  to  the  objects,  wliich  objects  and  contracts  have  hereinbefore  been  dedmd 
nnlawfol ;  or  to  lend  or  advance,  or  become  security  for  the  loan  or  advance,  or  Id 
contract  for  the  lending  or  advancing,  or  becoming  security  for  the  loan  or  advamr 
oi  money,  goods,  or  effects  employed  or  to  be  employed  in  accomplishing  'naf 
of  the  objects,  or  the  contracts  in  relation  to  the  objects,  which  objects  and  0(» 
tracts  have  hereinbefore  been  declared  unlawful,  or  to  become  guarantee  or  seen- 
rity,  or  to  contract  for  the  becoming  guarantee  or  security  for  agents  employed 
or  to  be  employed  in  accomplishing  any  of  the  objects,  &c.  hereinbefore  dechra 
unlawful ;  or  in  any  other  manner  to  engage,  or  to  contract  to  engage,  directly  or 
indirectly,  therein  as  a  partner,  agent,  or  odierwise ;  or  to  ship,  tranship,  lade, 
receive,  or  put  on  board,  or  to  contract  for  the  shipping,  transhipping,  lading; 
receiving,  or  putting  on  board  of  any  ship,  vessel,  or  boat,  money,  goods,  or  effects.  Id 
be  employed  in  accomplishing  any  of  the  objects,  or  the  contracts  in  relation  to  d» 
objects,  which  objects  and  contracts  have  hereinbefore  been  declared  imlawfiil;  or  to 
take  the  charge  or  command,  or  to  navigate  or  enter  and  embark  on  board,  or  to  con- 
tract for  the  taking  the  charge  or  command,  or  for  the  navigating  or  entering  and  embadt- 
ing  on  board  of  any  ship,  vessel,  or  boat,  as  captain,  master,  mate,  petty  officer,  sVi 
geon,  supercargo,  seaman,  marine,  or  servant,  or  in  any  other  capacity,  knowing  dMt 
such  ship,  vessel,  or  boat  is  actually  employed,  or  is  in  the  same  voyage,  or  upon  tiv 
same  occasion,  in  respect  of  which  Uiey  shall  so  take  the  charge,  or  command,  or  mfh 
gate,  or  enter,  or  embark,  or  contract  so  to  do  as  aforesaid,  intended  to  be  employed 
in  accomplishing  any  of  the  objects,  or  the  contracts  in  relation  to  the  objeebk 
which  objects  and  contracts  have  hereinbefore  been  declared  unlawful ;  or  to  insure 
or  to  contract  for  the  insuring  of  any  slaves  or  any  property,  or  other  subjeet- 
matter  engaged  or  employed,  or  intended  to  be  engaged  or  employed,  in  aocom-' 
plishing  any  of  the  objects,  or  the  contracts  in  relation  to  the  objects,  which 
objects  and  contracts  have  hereinbefore  been  declared  unlawful."  Then  ffe 
ninth  section  provides,  "  That  if  any  subject  or  subjects  of  his  Majesty,  or  any  perm 
or  persons  residing  or  being  within  any  of  the  dominions,  forts,  settlements,  foctorio^ 
or  territories  now  or  hereafter  belonging  to  his  Majesty,  or  being  in  his  Majesty's  ooo* 
pation  or  possession,  or  under  the  government  of  the  United  Merchants  of  En^nd 
trading  to  the  East  Indies,  shall,  except  in  such  cases  as  are  in  and  by  this  Act  po^ 
mitted,  after  the  1st  day  of  January,  1825,  upon  the  high  seas,  or  any  other  hnm, 
river,  creek,  or  place  where  the  admiral  has  jurisdiction,  knowingly  and  wilfully  cmy 
away,  convey,  or  remove,  or  aid  or  assist  in  carrying  away,  conveying,  or  removing  Of 
person  or  persons  as  a  slave  or  slaves,  or  for  the  purpose  of  his,  her,  or  their  beiag 
imported  or  brought  as  a  slave  or  slaves,  into  any  island,  colony,  country,  territory  or 
place  whatsoever,  or  for  the  purpose  of  his,  her,  or  their  being  sold,  transferred,  used, 
or  dealt  with  as  a  slave  or  slaves ;  or  shall,  after  the  said  1st  day  of  January,  1 825,  exoe^ 
in  such  cases  as  are  in  and  by  this  Act  permitted  upon  the  high  seas,  or  within  te 
jurisdiction  aforesaid,  knowingly  and  wilfully  ship,  embark,  receive,  detain,  or  confine^ 
or  assist  in  shipping,  embarking,  receiving,  detaining,  or  confining  on  board  any  fAap, 
vessel,  or  boat,  any  person  or  persons  for  the  purpose  of  his,  her,  or  their  being  canied 
away,  conveyed,  or  removed  as  a  slave  or  slaves,  or  for  the  purpose  of  his,  her,  or  iMr 
being  imported  or  brought  as  a  slave  or  slaves  into  any  island,  colony,  country,  teni^ 
tory,  or  place  whatsoever,  or  for  the  purpose  of  his,  her,  or  their  being  sold,  tnuudcmC 
used,  or  dealt  with  as  a  slave  or  slaves ;  then,  and  in  every  such  case,  the  person  or  pe^ 
sons  so  offending  shall  be  deemed  and  adjudged  guilty  of  piracy,  felony,  and  rbbtay, 
and  being  convicted  thereof,  shall  suffer  death,  without  benefit  of  clergy,  and  lota  of 
lands,  goods,  and  chattels,  as  pirates,  felons,  and  robbers  upon  the  seas  ought  to  safSai* 
so  that,  although  the  first  section  prohibits  a  variety  of  acts,  it  is  only  the  actual  cany- 
ing  away,  removal,  and  shipment  of  slaves  that  is  dealt  with  as  piracy,  when  the  pead- 
ties  are  applied  by  subsequent  sections ;  for,  by  the  tenth  section,  the  minor  oflfenees 
are  provided  for.  That  section  enacts,  with  regard  to  "  persons  dealing  in  skvei  or 
exporting  or  importing  slaves,  or  shipping  slaves,  in  ord^  to  e^ortation  or  impoitft- 
tion ;  or  fitting  out  slave-ships,  or  embarking  capital  in  the  slave-trade,  or  guuBntoeng 
■lave  adventurers,  or  shipping  goods,  &c.  to  be  employed  in  the  slave-trade,  or  servag 
on  board  slave-ships  as  captain,  master,  &&,  surgeon,  &c.,  or  inauring  slave  advuiluMO^ 
or  forging  instruments  reUting  to  the  slave  lawa,  that ''  in  every  ao^  caae  tiie  ] 
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to  offending,  and  their  procurers,  counsellors,  aiders,  and  abettors,  shall  be, 
aie  hereby  declared  to  be,  felons,  and  shall  be  transported  beyond  seas  for  a  term 
not. exceeding  fourteen  years,  or  shall  be  confined  and  kept  to  hard  labour  for  a  term  not 
fTPfftding  five  years,  nor  1^  than  three  years,  at  the  discretion  of  the  Court  before 
whom  such  offender  or  offenders  shall  be  tried  and  convicted."  That  is  the  only 
daiue  which  imposes  punishment  upon  persons  concerned  in  fitting  out  vessels  for  the 
ikve-trade ;  the  only  clause  applicable  to  such  a  case  as  that  of  the  Felicidade.  Then, 
by  the  first  article  of  the  treaty  between  the  King  of  England  and  the  Emperor  of  the 
Brunls,  recited  in  the  7  &  8  Geo.  4,  c.  74,  the  carrying  on  the  slave-trade  by  Bra- 
lilian  subjects  is  declared  to  be  piracy. 

PoixocK,  C.B. — It  adopts  the  distinction  of  the  previous  statute,  between  the 
being  concerned  in  the  slave-trade  and  the  actually  carrying  it  on. 

Manning,  Serjt. — It  did  not  pretend  to  do  that  which  indeed  no  treaty  could  do, 
aake  that  piracy  which  by  the  law  of  England  was  not  so  before;  but  the  first 
Kticle  declares,  that  "  at  the  expiration  of  three  years,  to  be  reckoned  from  the  exchange 
of  the  ratification  of  the  present  treaty,  it  should  not  be  lawful  for  the  subjects  of  the 
Bmperor  of  Brazil  to  be  concerned  in  the  carrying  on  of  the  African  slave-trade, 
lader  any  pretext  or  in  any  manner  whatever ;  and  that  the  carrying  on  of  such 
tade  after  that  by  any  person  subject  of  his  Imperial  Majesty  should  be  deemed  and 
tseated  as  piracy." 

.Pollock,  C.B.— The  treaties  with  Portugal  are  taken  up  by  the  Brazilian  empire  ; 
nd  the  stat.  7  &  8  Geo.  4  takes  up  and  incorporates  into  it  all  the  stipulations  of  the 
5  Geo.  4,  c.  113. 

Manning,  Seijt. — In  the  stat.  5  Greo.  4,  c.  113,  the  treaty  with  Portugal  is  set  out. 

Aldbrson,  B. — ^Would  it  be  inconvenient  to  you  to  state  the  outline  of  your 
vgoment  on  the  first  point? 

Manning,  Serjt. — The  argument  is,  that  no  felony  was  committed  by  these  prisoners, 
because  they  were  unlawfully  imprisoned  when  they  rose  upon  their  captors  ;  and 
tiiey  were  unlawfully  imprisoned,  because  the  Felicidade  was  unlawfully  taken  by 
Linit.  Stussart ;  and  because  the  Echo  also,  from  which  the  prisoners  were  removed 
11  custody,  was  unlawfully  taken  by  the  Felicidade,  when  Lieut.  Stussart  was  in 
command  of  her. 

Erlb,  J. — And  the  point  on  which  you  are  now  arguing  is,  that  the  Felicidade  was 
mngfully  taken. 

Manning,  Serjt. — ^Yes ;  that  capture  was  justified  at  the  trial  on  the  ground  that 
fte  parties  on  board  were  pirates,  hostes  humani  generis,  and  therefore  properly  hunted 
down  and  captured  by  the  subjects  of  any  country ;  because,  according  to  the  treaty  of 
1636,  the  offence  of  slave- trading  was  declared  to  be  piracy,  and  it  was  contended  and 
Ud  that  the  offence  of  slave-trading,  within  the  meaning  of  that  treaty,  was  com- 
plete by  starting  on  a  V03rage  for  the  purpose  of  taking  slaves  on  board.  But,  first, 
liitt  is  not  so ;  die  language  of  the  British  legislature  shortly  before,  and  the  language 
ef  the  treaty  itself,  following  that  of  the  previous  statute,  prove  that  that  was  not  the 
■eming  of  the  contracting  parties ;  and,  secondly,  assuming  that  the  treaty  had 
cqiresaly  said  that  all  persons  attempting  or  preparing  to  engage  in  the  slave- 
iBMle  should  be  guilty  of  piracy,  the  case  of  the  prisoners  rests  upon  the  higher 
|Bumd,  that  that  treaty  would  not  be  binding  on  the  subjects  of  either  power  without 
i.mnnicipal  law  expressly  enforcing  it.  The  only  effect  that  such  a  treaty  could  have 
as  to  Brazilian  subjects  would  be  this  ;  that  if  after  the  treaty,  and  in  violation  of  it, 
t  Brazilian  subject  engaged  in  the  slave-trade,  it  would  be  an  offence  against  the 
J8ngl">*  government,  upon  which  the  English  ambassador  might  remonstrate,  and 
make  a  casus  belli;  but  it  could  not  of  itself  justify  the  punishment  of  the  individuals 
engag^g  in  the  trade. 

Pollock,  C.B.— Why  argue  the  firinge  of  the  case,  when  the  sixth  article  expressly 
«j8  that  no  British  or  Portng^uese  cruiser  shall  detain  any  slave-ship  not  having  slaves 
actnally  on  board  for  the  express  purpose  of  the  trafiic. 

.  M^nming,  Serjt.— -It  was  aigued  and  ruled  by  the  learned  judge  at  the  trial  that  that 
artide  is  directory  only ;  and  that  a  violation  of  it  might  rendor  the  parties  amffuable 
to  tlie  Admiralty,  but  would  not  invalidate  the  capture  of  the  ressel.    I,  tlMretee, 
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proceed  with  the  argument  that  the  treaty  alone  could  not  make  a  new  law  binding  qq 
Brazilian  subjects.  Could  an  indictment  be  maintained  not  contra  formam gtatMHim 
against  the  form  of  some  treaty  ?  With  regard  to  English  subjects^  Uie  5  Geo.  4,  c.  113, 
8.  2,  defines  the  statutable  offence  of  piracy  to  consist  in  the  taking  of  slaves  on  bond; 
and  if,  therefore,  the  treaty  had  even  said  that  the  being  concerned  in  the  trade  in  nj 
manner  whatever  should  be  piracy,  would  that  have  had  the  effect  of  repealing  die 
statute,  which  declared  it  not  piracy  ?  Certainly  not.  There  are  some  remarkilik 
instances  to  shew  that  other  nations  will  not  take  notice  of  offences  declared  to  be 
piracy  by  the  decrees  of  particular  states.  When  Philip  XL  of  Spain  published  a 
edict,  in  1570,  for  the  government  of  his  subjects  in  the  Low  Countries,  declaring  il 
persons  pirates  who  should  be  guilty  of  fraud  in  making  insurances  upon  vessels ;  nd 
again,  in  1580,  an  edict  declaring  it  piracy  to  cut  the  fishermen's  nets  on  the  shore  cf 
Flanders,  both  which  decrees  may  be  seen  in  Bynkershoeck,  Qusest.  Jur.  Civ.  lib.  1,  e. 
17,  p.  123,  other  nations  could  not  treat  that  as  piracy.  The  arrest  of  the  Rusrat 
ambassador  in  Queen  Anne's  time  was  a  gross  violation  of  the  law  of  nations,  but  wm 
discovered  not  to  be  punishable  here ;  and  an  Act  of  Ftoliament  was  passed  expretti^ 
to  remedy  that  evil ;  but  if,  independently  of  that  Act,  the  character  of  foreign  ambain- 
dors  is  not  recognized  in  the  courts  of  this  country,  still  less  will  they  act  upon  tke 
provisions  of  a  modem  treaty.  But  it  was  also  contended  at  the  trial,  that  by  Ae 
treaties  themselves  authority  was  at  all  events  given  to  seize  this  vessel ;  and  dot 
argument  was  founded  on  the  general  scope  of  the  treaties,  and  the  practice  which  hid 
obtained  under  them.  A  treaty  with  Portugal  of  later  date,  by  which  that  power  VM 
supposed  to  be  ^ven,  was  likewise  referred  to  ;  but  that  treaty  has  no  application  to 
Brazil,  which  long  before  that  had  become  an  independent  power;  and  if  it  had»didnot 
give  the  power  contended  for. 

TiNDAL,  C.  J. — That  was  the  treaty  with  Portugal  recited  in  1  &  2  Vict.  c.  73. 

Pollock,  C.  B. — Is  there  any  thing  with  regard  to  the  Brazilian  government  liter 
than  the  7  &  8  Geo.  4. 

Manning,  Seijt. — No ;  that  is  admitted  on  the  other  side. 

Godson. — Nothing  except  the  Act  of  last  session,  which  does  not  bear  upon  this  pant 

Manning,  Serjt. — ^Now  the  second  and  third  articles  of  that  treaty  of  the  23id  d 
November,  1826,  expressly  recognize  and  incorporate  not  only  the  original  proviskm 
of  the  treaty  of  1817,  set  out  in  5  Geo.  4,  c.  113,  but  also  the  additional  articles  and 
instructions  annexed  thereto ;  and  one  of  those  instructions  is,  "  ships,  on  board  of 
which  no  slaves  shall  be  found,  intended  for  purposes  of  traffic,  shall  not  be  detained  on 
any  account  or  pretence  whatever."  That  is  part  of  the  first  article  of  the  "  Instructiooi 
intended  for  the  British  and  Portuguese  ships-of-war  employed  to  prevent  the  iHieit 
traffic  in  slaves ;"  and  is  founded  upon  the  sixth  article  of  the  additional  convention,  wfaicfc 
provides  that  "  no  British  or  Portuguese  cruiser  shall  detain  any  slave-ship,  not  having 
slaves  actually  on  board."  The  fifth  article  of  that  convention  is  to  the  same  efieet: 
"  The  two  high  contracting  powers,  for  the  more  complete  attainment  of  their  olgec^ 
viz.  the  prevention  of  all  illicit  traffic  in  slaves  on  the  part  of  their  respective  subjedi^ 
mutually  consent  that  the  ships-of-war  of  their  royal  navies,  which  shall  be  provided  vidi 
special  instructions  for  this  purpose  as  hereinafter  is  provided,  may  visit  such  merdnit 
vessels  of  the  two  nations  as  may  be  suspected  upon  reasonable  grounds  of  haviB| 
slaves  on  board,  acquired  by  an  illicit  traffic ;  and  in  the  event  only  of  their  actitdll 
finding  slaves  on  board,  may  detain  and  bring  away  such  vessels,  in  order  that  they  rnvf 
be  brought  to  trial,"  &c. 

Pabkb,  B. — ^There  was  a  treaty  with  Brazil  of  the  27th  of  May,  1835,  authoriflng 
the  condemnation  and  breaking  up  of  vessels  equipped  for  the  slave-trade ;  was  that  is 
evidence  ? 

Manning,  Seijt. — It  was  not. 

Godson.-^l  believe  it  was  not  ratified  by  the  House  of  Representatives. 

Manning,  Serjt. — Nothing  can  be  clearer  than  the  language  of  the  above  instmctioB. 
It  absolutely  prohibits  the  detention  of  any  vessel  not  found  to  have  slaves  on  board. 

Pollock,  C.  B. — Slaves  "  for  the  purpose  of  the  traffic ;"  there  may  be  slaves  on 
board  for  oUier  purposes. 

Manmng,  Seijt.-*To  work  the  ship. 
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K,  C.  B. — The  same  instructicn  provides  that  "  negro  servants  or  sailors, 

be  found  on  board  the  said  vessels  cannot  in  any  case  be  deemed  a  sufficient 

ietention." 

. — ^There  is  an  additional  article  which  declares  "  that  if  there  shall  be  clear 

iable  proof  that  a  slave  or  slaves  of  either  sex  has  or  have  been  put  on  board 

r  the  purpose  of  illegal  traffic  in  the  particular  voyage  on  which  the  vessel 

d,  such  vessel  may  be  detained  and  condemned." 

ON,  B. — ^That  means  in  the  course  of  the  voyage. 

7,  Seijt. — Yes  ;  and  cannot  apply  to  the  case  of  the  Felicidade;  which  had 

id  the  coast  of  Africa  when  she  was  taken. 

K,  C.  B.— *That  article  was  intended  to  provide  for  the  case  of  slaves  being 

erboard  during  a  chase. 

g,  Serjt. — At  the  trial,  the  6th  article  was  held  to  be  directory  only,  and 

lot  to  render  the   capture  unlawful ;  but  that  is  contrary  to  the  weU-esta- 

le  of  construction  as  to  negative  words  in  a  clause  prohibiting  an  act ;  which 

pressed  in  2  Dwarris  on  Stats.  718  :  "  Beyond  all  contest,  \i^ere  the  words 

negative,  no  question  can  arise  as  to  their  being  essential."    The  Felicidade, 

not  having  slaves  on  board,  was  wrongfully  captured;  she  remained  a 
vessel  to  all  intents  and  purposes  as  if  that  wrongful  act  had  not  taken  place ; 
?as  piratically  captured ;  for  a  person  who  takes  another's  vessel  without 
thority  is  a  pirate. 

SON,  B. — Surely  not,  if  he  takes  it  under  a  mistaken  belief  of  authority. 
ig,  Serjt. — Bona  fides  might  certainly  be  an  excuse. 

;k,  C.B. — It  is  quite  sufficient  for  you  to  establish  that  the  capture  was  not 
*  treaty. 
ig,  Seijt. — Even  if  it  were,  I  say  the  treaty  alone  would  not  bind  Brazilian 

and  there  is  no  evidence  of  any  law  of  Brazil  enforcing  its  provisions. 
)bjection  to  the  capture  of  the  Felicidade  is,  that  the  Wasp  had  not  proper 
ns  on  board.  The  treaty  (Art.  5  of  the  Additional  Convention)  declared  that 
ligh  contracting  parties  mutually  consent  that  the  ships-of-war  of  their  royal 
kick  shall  be  provided  with  special  instructions  for  this  purpose,  as  hereinafter 
d,  may  visit  such  merchant  vessels  of  the  two  nations  as  may  be  suspected, 
sonablc  grounds,  of  having  slaves  on  board,  acquired  by  an  illicit  traffic,  and 
mt  only  of  their  actually  finding  slaves  on  board,  may  detain  and  bring  away 
els,'*  &c.  The  first  article  of  the  instructions  contains  the  same  provisions, 
res  that  ships  destined  to  prevent  the  illicit  traffic  in  slaves  "shall  be  fur- 

their  own  government  with  a  copy  of  the  instructions  annexed  to  the  treaty;" 
ase  finds  that  the  Wasp  had  printed  instructions  on  board  ;  but  those  instruc- 
e  not  a  compliance  with  the  treaty.  On  the  contrary,  they  were  in  direct 
of  it ;  for  whereas  the  treaty  prohibited  the  detention  of  any  vessels  not  having 

board,  the  printed  instructions  expressly  authorized  the  detention  of  vessels 
pped  for  the  slave-trade.     It  is  true  that  the  book  on  board  the  Wasp  con- 

an  appendix,  the  article  prohibiting  the  detention  of  vessels  not  having  slaves 
;  but  in  the  body  of  it,  the  enacting  and  governing  part  of  the  instructions, 
le  is  negatived  and  overruled  by  the  clause  already  mentioned,  which  is  alto- 
consistent  with  the  instructions  annexed  to  the  treaty.  How  can  this  be  con- 
bondfide  compliance  with  the  requirements  of  the  treaty  ? 
L,  C.J. — Probably  those  instructions  which  were  inconsistent  with  the  Bra- 
ity  related  to  Portuguese  ships  only,  as  to  which  they  would  be  properly  given 
;  treaty  ratified  by  2  &  3  Vict.  c.  73. 

,  B. — I  have  no  recollection  that  any  particular  instructions  were  in  evidence. 
ng,  Serjt. — ^The  case  states  that  the  Wasp  had  printed  instructions  on  board. 
Denman,  C  J. — But  not  what  instructions. 

fig,  Serjt. — ^Then,  if  there  is  no  evidence  what  those  instructions  were,  they 
i  been  instructions  in  astronomy,  or  any  thing  else ;  and,  therefore,  no  com- 
ith  the  treaty, 

I. — ^They  were  certainly  considered  to  be  in  evidence  at  the  trial,  and  were 
ed  upon. 
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Aldbbson,  B.— If  that  were  so,  the  hook  of  mstrnotioiiB  used  at  the  trial  must  oer- 
tainly  be  taken  to  be  the  same  as  that  which  was  on  board  the  Wasp;  and  you  onglit 
not  to  be  deprived  of  the  opportunity  of  commenting  upon  them. 

Manning,  Seijt. — ^The  instructions  are  annexed  to  the  Act  (5  Geo.  4»  o.  113),  and  in 
the  heading  are  expressly  stated  to  be  the  instructions  for  British  and  Portuguese  veascb 
engaged  in  the  suppression  of  the  shiye- trade ;  a  copy  of  which  is  required  to  be  fnrmsfaed 
to  each  vessel  by  its  own  government. 

ALnsBsoN,  B. — It  cannot  be  very  material  to  your  argument  whether  tiiey  were  in 
evidence  or  not ;  because,  if  they  were,  you  say  that  they  are  not  the  instmetiGns 
required  by  the  treaty,  but  different  instructions ;  and  if  they  were  not,  then  the  cue 
fails  for  want  of  evidence,  as  it  should  have  been  proved  that  the  Wasp  had  propo: 
instructions  on  board. 

Manning,  Serjt.-^Yes ;  that  is  the  position  in  which  this  part  of  the  case  stands. 
Either  the  Wasp  had  on  board  illegal  instructions,  which  violated  the  treaty ;  or  it 
does  not  appear  what  were  the  instructions  which  she  had  on  board ;  and  in  either 
case  the  capture  was  on  that  ground  unlai^^ul.  To  close,  therefore,  this  part  of  tie 
argument,  the  captiure  of  the  Felicidade  was  unlawful :  first,  because  she  had  no  skvei 
on  board  at  the  time  of  her  capture,  nor  was  there  any  evidence  that  any  had  bea 
put  on  board  during  the  course  of  that  voyage ;  secondly,  because  the  Wasp  was  ook 
furnished  with  proper  instructions,  or  not  proved  to  be  so.  In  the  next  place,  the  Etks 
was  unlawfully  taken ;  she  was  taken  by  the  Felicidade  after  the  capture  of  that  vesseL 
Now,  the  treaty  provides  that  there  shall  be  no  detention,  or  visit,  or  search  of  any 
vessel,  except  by  a  vessel  belonging  to  the  royal  nav}'  of  the  dominion,  whose  subjects 
make  the  search  (article  6) ;  nor  by  an  officer  of  less  rauk  than  a  lieutenant  in  the 
navy.  (Article  7  of  Instructions.)  In  order,  therefore,  to  render  the  capture  lawfnl. 
it  must  have  been  made  by  a  vessel  belonging  to  the  royal  navy  of  this  country;  tnd 
to  meet  this  difficulty  it  \^'as  contended  at  die  trial,  tbat  by  the  capture  the  FeiieUais 
became  a  British  vessel ;  and  the  learned  judge  used  the  expression  that  the  FelidUs 
might  be  considered  as  a  boat  of  the  Wasp ;  but  the  decision  of  Lord  Stowell  in  ths 
case  of  the  Melomane  (5  Rob.  41)  answers  that  observation.  In  that  case  the  sl^ 
was  seized  by  a  cutter,  hired  by  the  captain  of  her  Majesty's  ship  the  Dragon,  oat  of 
his  own  purse,  and  manned  and  fitted  out  firom  the  man-of-war,  but  not  commismned 
by  the  Admiralty ;  and  the  decision  was,  that  such  a  capture  would  not  enure  to  the 
benefit  of  the  kmg's  ship,  and  the  capture  became,  therefore,  a  droit  of  the  Admiralty. 
The  marginal  note  is  as  follows : — "  Capture  by  a  cutter,  fitted  out  by  the  captain  of 
a  man-of-war  as  a  tender  and  manned  from  his  ship,  but  without  a  commission  or 
authority  from  the  Admiralty,  will  not  enure  to  the  benefit  of  the  king's  ship ; "  and 
Lord  Stowell  in  his  judgment  said : — "  Surely  it  is  not  to  be  maintained  that  an 
officer,  by  putting  his  men  on  board,  can  constitute  a  ship  to  be  a  part  of  the  imtj 
of  Grrcat  Britain  ?  Such  a  character  is  not,  in  my  opinion,  to  be  impressed  withoot 
the  intervention  of  some  public  authority."  That  was  a  very  much  stronger  case  than 
the  present ;  for  not  only  is  there  the  difference  between  a  foreign  and  an  Engfiah 
vessel ;  but  here,  even  supposing  the  capture  of  the  foreign  vessel  to  have  been  lawfaL 
there  could  be  no  change  of  the  property  in  her,  until  she  had  been  condemned  by 
the  Mixed  Commission  at  Sierra  Leone ;  and  the  "  public  authority,"  therefore,  meo- 
tioned  by  Lord  Stowell  would  be  that  condemnation.  That  is  the  first  point  of  infei^ 
mality  in  the  capture  of  the  Echo.  The  second  is,  that  she  was  captured  by  an  offioer 
of  less  rank  than  that  of  lieutenant.  By  article  7  of  the  instructions,  it  is  expressly 
provided  that  whenever  a  ship  of  either  country  is  liable  to  be  searched  by  virtue  ii* 
the  provisions  of  that  treaty,  the  search  is  to  be  conducted  in  the  most  mild  manaar, 
and  by  no  officer  under  the  rank  of  lieutenant.  At  the  trial,  the  learned  judge  wu  of 
opinion,  that  the  visitation  and  search  were  made  by  Mr.  Palmer,  the  midfihipman, 
and  not  by  Lieutenant  Stussart ;  and  that  this  artide,  therefore,  had  not  been  com* 
plied  with ;  but  he  held  this  article  also  directory  only,  and  a  oompiianoe  widi  it  not 
essential  to  the  validity  of  the  capture.  This  article  contains  a  direotioii  that  the 
search  is  not  to  be  made  in  a  harsh  manner ;  and  it  was  asked  at  the  trial  wbulhfr 
that  was  directory  or  imperative?  The  answer  is,  directory  certauily;  aome  parti  of 
this  article  are  directory,  and  some  imperative ;  and  the  words  that  tile  iriaitatioB  and 
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shall  be  made  "  by  no  officer  under  the  rank  of  lieutenant"  are  clearly  impera- 
.tife.  The  search  is  made  by  the  officer  who  goes  on  board ;  and  it  is  not  enough  to 
make  the  search  lawful  that  there  is  a  lieutenant  on  board  another  vessel  near  at 
band.  It  would  make  no  .difference  whether  the  vessels  were  a  3rard  or  a  mile  asunder ; 
beoanae  the  reason  of  strictly  enforcing  the  regulation  is,  that  the  parties  visited  may 
know  that  they  are  visited  by  lawful  authority ;  and  if  a  midshipman  is  sent  on  board, 
how  are  they  to  know  that  he  is  acting  qud  lieutenant,  &c.,  under  the  orders  of  a 
fieatenant ;  and  whether,  therefore,  resistance  would  be  justifiable  ?  It  is  of  the  utmost 
ifl^iartance,  therefore,  to  require  a  strict  adherence  to  the  treaty ;  and  it  is  submitted 
that  in  this  case  there  was  nothing  whatever  to  inform  the  parties  on  board  the  Echo 
tibat  Mr.  Palmer  was  acting  under  the  orders  of  a  lieutenant,  or  that  he  came  from  a 
vessel  which  belonged  to  the  royal  navy  of  England. 
TiKBAL,  C.J. — Was  there  no  flag  ? 

MttHmng,  Serjt. — Not  on  the  Felicidade ;  the  jolly-boat  hoisted  the  British  colours, 

bat  it  was  at  ten  o'clock  at  night,  where  the  sun  sets  at  six  all  the  year.     It  was  even 

eontended  at  the  trial  that  the  capture  and  search  of  the  Echo  were  made  by  Captain 

Usher ;  but  there  is  not  the  smallest  foundation  for  that  argument ;  inasmuch  as  it 

iocs  not  even  appear  that  the  Echo  was  the  vessel  descried  from  the  Wasp,  but 

invisible  from  the  Felicidade,  {a)     The  third  point  of  informality  in  the  capture  of  the 

JBdbo  is,  that,  supposing  the  Felicidade  had  by  capture,  without  condemnation,  become 

&  part  of  the  British  navy,  still  she  had  no  instructions  on  board ;  she  was  not  even  in 

aight  of  the  Wasp,  which  had  instructions  on  board ;  nor  was  there  any  evidence  that 

the  had  been  despatched  in  search  of  this  particular  vessel.     The  capture,  therefore, 

VIS  made  not  by  the  Wasp,  but  by  the  Felicidade,  under  a  general  authority^  if  any, 

.from  Captain  Usher ;  and  there  ought  to  have  been  instructions  on  board.     If  then 

Jt  has  been  established  that  the  capture,  either  of  the  Felicidade  or  the  Echo,  was 

mlawful,  and  it  is  submitted  that  that  has  been  established  as  to  both,  there  is  no 

difference  between  this  case  and  that  of  a  French  vessel  in  the  English  Channel  taking 

.Bqg^ish  fishermen,  suspected  of  smuggling  on  the  French  coast,  and  placing  them 

.aoder  confinement ;  the  degree  of  duress  is  immaterial ;  but  it  is  clear  that  the  persons 

,10  unlawfully  detained  on  board  a  French  ship  would  have  a  right  to  liberate  them- 

sdves,  and  retake  possession  of  the  property  of  which  they  had  been  wrongfully 

deprived ;  and  that  they  would  not  be  bound  to  wait  until  they  could  obtain  their 

.fiberation  from  the  law  of  a  foreign  country.     It  must,  however,  be  admitted,  that 

.>tibe  prisoners  would  have  no  right  to  use  unnecessary  violence  for  the  purpose  of 

■Wge'^i^Tg  their  liberty  and  retaking  their  own  ship. 

Aldbrson,  B. — It  was  not  their  own  ship. 

.Mmmmg,  Seijt. — Majaval  is  charged  in  every  count  as  principal;  and  the  others 
jis  being  present  aiding  and  abetting ;  now,  Majaval  belonged  to  the  Felicidade,  so 
Hat  he  nught  use  all  the  force  necessary  for  retaking  her,  and  the  others  would  be 
justified  in  assisting  him. 

Aldbbson,  B. — How  could  they  be  justified  in  assbting  Majaval  to  retake  the  Feli^ 
Mmde^  because  they  had  been  wrongfully  deprived  of  the  Echo  ? 

Jdamting,  Serjt. — ^They  would  not  on  that  ground;  and,  therefore,  it  is  certainly 

aeoessary  to  shew  that  the  Felicidade  was  unlawfully  captured ;  but  I  hope  that  I  have 

mom  established  the  proposition  that  these  prisoners,  in  respect  of  the  unlawful  capture 

.iBfthe  Felicidade  and  Echo,  or  one  of  them,  were  justified  in  the  course  they  took,  it 

beuig  quite  clear  that  nothing  short  of  that  could  have  effected  their  liberation  or  the 

restoration  of  the  ship.     If  they  had  waited  till  they  were  taken  to  Sierra  Leone,  they 

.onig^  have  obtained  redress;  but  they  were  not  bound  to  wait,  and  had  a  right  to 

jicarfoy  all  the  means  in  their  power. 

WiUiJAKs,  J. — ^Without  any  limit  to  the  violence  they  might  use  ? 
Mmudng,  Serjt.— All  the  means  necessary  to  attain  the  object. 
.Aldbbsom,  B.— It  could  hardly  be  necessary  to  kill  all  the  English  on  board. 

(«)  An  otgccUon  was  here  taken,  that  there  was  refhsed  to  hear   anv   argament  upon   the  poiat, 

'so  ev&leiice  of  the  natfonaUty  of  the  two  Teasels,  the  Alderson,  B.,  ohsenrlng  that,  "  if  there  were  any 

tiOkidmlf  and  Bdw ;  bnt  the  judges  were  of  opinion  doubt  as  to  the  fiict,  it  ought  to  have  been  set  right 

that  the  statement  in  the  case  was  conduaiYet  and  before,'' 
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Manning,  Seijt.— This  indictment  charges  the  killing  of  Mr.  Palmer  only,  who  wig 
the  officer  in  command  ;  no  question,  therefore,  arises  as  to  the  necessity  of  killing  lo^ 
other  person. 

Aldbrson,  B. — ^There  is  nothing  to  shew  a  necessity  for  killing  eren  Mr.  Pdmer; 
and  the  killing  primd  facie  constitutes  the  offence  charged.  It  is  for  the  priscmento 
shew  that  it  is  not  so. 

Manning,  Serjt. — Res  ipsa  loquitur. 

Aldbrson,  B. — Loquitur,  indeed ;  but  the  other  way. 

Manning,  Serjt. — Any  resistance  at  the  first,  or  any  attempt  afterwards,  to  rpgCB 
their  liberty  otherwise  than  by  a  simultaneous  attack  upon  their  captors,  would  hue 
been  useless ;  and  remonstrance  on  their  part  would  have  been  laughed  at. 

Aldbrson,  B. — We  are  without  materials  forjudging  of  the  degree  of  violence  naei 
That  was  a  question  for  the  jury ;  the  jury  have  found  the  prisoners  guilty  of  munkr, 
and  no  point  has  been  reserved.  Suppose  the  prisoners  had  killed  Mr.  Palmer  after 
they  had  bound  him  ? 

Manning,  Serjt. — ^The  contrary  is  found ;  for  the  case  states  that  Majaval,  in  the 
course  of  the  conflict,  stabbed  and  threw  overboard  Mr.  Palmer.  If,  then,  it  be  true, 
as  I  contend,  that  these  men  were  not  bound  to  wait  until  they  could  gain  their  libotj 
by  the  decbion  of  the  tribunal  at  Sierra  Leone,  but  were  at  liberty  to  take  the  coune 
which  they  did  take,  it  must  be  admitted  that  a  necessity  for  some  violence  did  exist; 
and  no  excess  of  it  appears.  What  is  the  course  constantly  pursued  in  time  of  war? 
Suppose  an  English  merchantman  taken  by  a  privateer  in  time  of  war,  and  that  the  crew 
of  the  merchantman,  being  on  board  the  privateer,  took  an  opportunity  of  rising  upoQ 
the  crew  of  the  privateer,  and  throwing  them  overboard,  is  that  an  illegal  or  crimmtl 
act  ?  If  so,  very  many  public  societies  ought  to  be  indicted  for  misdemeanor  for 
rewarding  men  for  such  conduct.  In  truth,  the  prisoners  had  done  no  more  than  the 
crews  of  English  merchantmen  had  done  over  and  over  again  in  time  of  war*  For  these 
reasons,  I  submit  that  no  crime  in  the  nature  of  felony  was  committed  by  the  prisonen 
in  killing  Mr.  Palmer  on  board  the  Felicidade  ;  and  that  upon  this  first  ground,  tiiere- 
fore,  the  conviction  is  bad.  Secondly,  supposing  the  crime  of  felony  or  murder,  accofd- 
ing  to  our  law,  to  have  been  committed  by  the  prisoners,  it  is  not  cognizable  by  the 
Courts  of  this  country.  It  was  contended  at  the  trial,  and  ruled  by  the  learned  judges 
that  even  assuming  the  Felicidade  to  have  been  wrongfully  captured,  yet  being  in  bd 
captured,  and  in  the  possession  of  a  British  officer,  she  became  British  property,  sulgect 
to  the  sovereignty  of  the  British  Queen ;  and  that  all  persons  on  board,  nohsntesvckita, 
became  subjects  of  the  British  Crown,  and  were  bound  by  temporary  allegiance  to  oibey 
the  laws  of  England  ;  so  that  if  a  British  vessel,  bound  on  a  voyage  for  die  purpose  d 
taking  a  cargo  of  oil  from  Gallipoli  to  Hull,  were  chased  on  the  coast  of  Spain,  and 
taken  possession  of  by  a  Spanish  vessel,  on  the  pretence  that  she  had  sailed  firoB 
Gibraltar,  and  was  engaged  in  an  attempt  to  smuggle  goods  into  Spain,  from  die 
moment  of  seizure  by  the  Spaniard  every  Englishman  on  board  would  owe  allegiance  to 
the  Queen  of  Spain,  and  be  bound  to  observe  the  laws  of  Spain ;  and  if,  ^erefei 
before  the  Inquisition  was  abolished,  any  Englishman  had,  under  such  circamstaneesy 
declared  his  disbelief  in  any  particular  article  of  the  Romish  futh,  he  might  have  bees 
lawfully  burnt. 

Pollock,  C.B. — ^Your  argument  is,  that  the  Felicidade  did  not  lose  her  naticmafitf  | 
by  seizure,  and  that,  therefore,  the  Brazilian  subjects  on  board  were  never  ytwopaKU  to  1 
English  law. 

Aluerson,  B. — If  to  any,  to  Brazilian  law. 

Manning,  Serjt. — Yes  ;  it  may  at  once  be  taken  for  granted  that  a  foreigner,  who 
commits  a  crime  in  a  foreign  country,  is  not  amenable  to  the  laws  of  England*  If  ^ 
Frenchman  in  Paris  kills  a  Frenchman,  and  escapes  to  tiiis  country,  he  cannot  be  tned 
here ;  there  may  be,  and  in  hsX  there  is,  a  convention  between  the  two  countries  fs^ 
giving  up  fugitives  to  justice,  but  the  effect  of  that  is  only  to  restore  the  criminal  tP 
his  natural  judges.  So,  if  before  the  capture  of  a  Brazilian  vessel  an  affray  takei  pbc^» 
in  the  course  of  which  the  offence  of  murder  is  committed,  the  party  who  committed  i^ 
could  not  be  tried  here. 

Aldbrson,  B.«-Not  even  if  an  Englishman  were  killed  ? 
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Manmng,  Seijt.— No  ;  a  Brazilian  bottom  is  Brazilian  land  for  all  purposes  of  juris- 
€liction ;  and  the  question  therefore  is,  how  did  the  Brazilian  bottom  cease  to  be  Bra- 
asiliBn  land  ?     If  the  capture  was  wrongful,  the  tortious  act  of  a  stranger  could  not 
cdter  the  property  of  the  vessel,  still  less  its  nationality ;  if  rightful,  even  in  that  case 
^e  nationality  of  the  vessel  remains  the  same,  at  least  until  condemnation  by  the 
IVf  ixed  Commission  at  Sierra  Leone.     Now,  the  Felicidade  had  not  been  condemned  at 
the  time  when  this  transaction  took  place,  nor,  in  fact,  was  she  ever  condemned.     She 
was  lost  on  the  vo3rage  to  Sierra  Leone  ;  and,  therefore,  if  it  could  in  any  case  be  con- 
tended that  the  condemnation  relates  back  to  the  time  of  the  capture,  that  argument 
would  not  apply  to  this  case  ;  but  I  submit  that  the  acts  of  persons  can  never  be  con- 
Terted  into  an  offence  by  the  relation  back  of  something  occurring  subsequently  to  the 
commission  of  those  acts.  The  courts  of  this  country,  therefore,  had  no  jurisdictio^  to 
try  this  case ;  and  if  it  be  said  that  this  objection  ought  to  be  taken  by  plea  in  abate- 
ment, the  case  of  R,  v.  Johnson  (6  East,  583)  is  an  answer. 
Godson  intimated  that  he  did  not  mean  to  take  that  objection. 
Manning,  Serjt. — Then,  upon  the  question  of  jurisdiction,  the  cases  of  22.  v.  Depardo 
(1  Taunt.  26),  (a)  and  R.  v.  Azzopardi  (2  Mood.  C.C.  288),  were  cited  at  the  trial. 
The  former  is  the  most  in  point.     Depardo  was  tried  and  convicted  at  the  Old  Bailey, 
on  the  30th  October,  1807,  before  Lord*Ellenborough  and  Mr.  Baron  Thompson, 
under  a  special  commissionjissued  by  virtue  of  the  statutes  33  Hen.  8,  c.  23,  and  43  (Jeo. 
3,  c.  113,  8.  6,  upon  an  indictment  for  feloniously  killing  and  slaying  William  Bume, 
at  Canton,  in  China,  in  parts  beyond  the  seas,  without  England.     At  the  trial  it  was 
proved  that  the  deceased  was  an  Englishman,  and  a  marine  belonging  to  the  Alnwick 
Castle,  a  ship  in  the  service  of  the  East- India  Company,  having  letters  of  marque  ;  that 
the  prisoner  Depardo  was  a  Spaniard,  and  had  been  a  prisoner-of-war  on  board  his 
Majesty's  ship  the  Blenheim;  that  two  or  three  months  before  he  committed  the 
offence,  he  entered  as  a  volunteer  on  board  the  Alnwick  Castle,  at  Pcelopelang  or  Prince 
of  Wales's  Island,  which  is  under  the  dominion  of  his  Majesty,  and  received  the  usual 
bounty ;  and  also,  that  on  the  day  before  the  perpetration  of  the  act,  he  received  some 
part  of  his  pay ;  that  at  the  time  of  committing  the  offence,  he  was  one  of  the  crew 
of  the  Alnwick  Castle,  which  was  then  lying  near  Canton,  in  a  part  of  the  Canton  river 
above  one-third  of  a  mile  in  width  within  the  tide- way,  at  a  distance  of  about  eighty 
miles  from  the  sea ;  that  the  prisoner  went  on  shore  with  others  of  the  crew,  and  there 
mortally  wounded  the  deceased,  who  was  afterwards  carried  on  board  the  ship,  where 
he  died  on  the  following  day.     In  that  case,  therefore,  the  prisoner  was  not  forced,  but 
had  come  on  board  the  English  vessel  voluntarily ;  and  the  death  took  place  on  board 
tliat  vessel ;  but  the  Court  nevertheless  held  that  the  tribunals  of  this  coimtry  had  no 
cognizance  of  the  offence ;  and,  a  fortiori,  they  have  no  cognizance  of  the  offence 
charged  in  the  present  case.     That  is  a  very  strong  authority  in  favour  of  the  prisoners, 
and  none  can  be  cited  against  them  on  this  point,  unless,  indeed,  reference  should  be 
made  to  the  edict  by  winch  Buonaparte  declared  that  all  vessels  which  touched  at  Eng- 
lish ports  were  to  be  considered  and  treated  as  English  vessels  ;  a  precedent,  however, 
to  be  reprobated  rather  than  followed.     The  other  case  cited  at  the  trial  was  that  of 
R,  ▼.  Azzopardi  (2  Mood.  C.C.  288).    There  the  prisoner,  a  Maltese,  was  tried  before 
Mr.  Baron  Grumey,  at  the  Central  Criminal  Court,  under  a  special  conunission,  for  the 
murder  of  a  Dutch  woman,  at  Smyrna,  and  convicted.    The  indictment  was  founded 
upon  the  statute  9  Geo,  4,  c.  31,  s.  7,  for  the  trial  of  any  of  his  Majesty's  subjects 
'*  who  shall  be  charged  in  England  with  any  murder  or  manslaughter  committed  on  land 
out  of  the  United  Kingdom,  whether  within  the  king's  dominions  or  without."    The 
prisoner  was  residing  at  Smyrna,  under  a  passport  from  the  government  of  Malta,  and 
Malta  was  proved  to  be  a  part  of  her  Majesty's  dominions.     Mr.  Ballantine,  for  the 
prisoner,  contended  that  the  person  murdered  must  be  a  British  subject  in  order  to  give 
tiieCourt  jurisdiction;  but,upona  case  being  reserved,  the  judges  held  the  convictionright, 
on  the  ground  that  the  statute  9  Gko.  4,  c.  31 ,  applied  to  all  British  subjects,  and  that  the 
prisoner  being  a  British  subject,  was  rendered  by  that  Act  amenable  to  tiie  British  courts. 

(a)  Mminmg,  Seijt.,  in  citing  this  case,  said  that     coadj^^tor  ml  that  time ;  and  Lord  Denman,  CJ.t 
he  did  not  know  whether  the  report  was  written  by     added,  *'  Tes ;  the  present  Lord  Chancellor." 
3Ir.  Tannton  himselfi  as  he  had  a  very  learned 
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Pollock,  C.B. — ^The  object  of  the  statute  beings  to  restrain  the  oommisskn  of 
crimes  by  British  subjects  in  all  parts  of  the  world,  that  case  has  no  bearin^oa  the 
present. 

Manning,  Sexjt. — I  refer  to  it  now  because  it  was  cited  at  the  trial,  and  is  mentioned 
in  the  case  reserved  by  the  learned  judge.  These  cases  place  the  question  of  jurist 
tion  in  a  dear  light ;  they  shew  that  an  offence  committed  by  a  foreigner  in  a  foreign 
vessel,  which  has  not  lost  its  nationality,  cannot  be  tried  here.  Upon  both  groundb, 
therefore — first,  that  no  felony  has  been  committed ;  and  secondly,  that  this  countiy  hu 
no  jurisdiction  to  try  the  case — this  conviction  is  bad. 

Collier,  for  the  prisoners  Serva,  Majaval,  and  Alves. — ^First,  these  prisoners  are  not 
triable  in  this  country ;  secondly,  if  they  were,  their  offence  is  not  murder.  As  to  tiie 
first  point,  I  submit  that  no  person  is,  under  any  circumstances,  triable  by  the  laws  of 
this  country,  who  does  not  owe  allegiance  to  our  Sovereign ;  and  that  no  person  ova 
that  allegiance  who  has  not,  by  some  act  of  his  own,  expressly  or  compliedly  consented 
to  become  obedient  to  our  laws.  In  Calvin's  case  (7  Co.  Rep.  7),  allegiance  is  said  to 
be  of  four  kinds :  first,  ligeantia  naturalis,  or  that  which  is  due  from  a  natural-bom 
subject ;  second,  ligeantia  acquisita,  or  that  which  is  due  from  a  naturalized  subjeet; 
third,  ligeantia  localis,  a  local  or  transitory  aUegiance,  due  from  any  person  coming  into 
this  country ;  fourth,  ligeantia  legalis,  or  allegiance  sworn  according  to  the  manner  pre- 
scribed by  our  municipal  law.  And  with  regard  to  the  third  kind  of  allegiance,  the  prin- 
ciple on  which  any  person  who  cometh  into  our  country  is  held  subject  to  our  lavs 
is,  that  he  impliedly  consents  to  submit  to  our  laws  ;  by  coming  into  our  territory,  from 
which  we  coiUd  exclude  and  do  protect  him,  he  impliedly  enters  into  a  social  compact 
with  us,  founded  upon  a  good  consideration.  All  the  best  writers  on  the  law  of  natioDS 
lay  down  the  same  principle.  Grotius  (lib.  2,  c.  1 1,  s.  5)  says,  "  Qui  in  aliqno  loeo 
contrahit  is  subditus  temporaneus  legibus  loci  subjidtur,  *  *  *  ratio  est,  quia  ad 
gubemationem  populi  moraliter  nccessarium  est,  ut  qui  populo  vel  ad  tempns  ae 
admiscent,  ii  conformes  se  reddant  ejus  populi  institutis ;"  and  Huberus  (de  Conflicta 
Legum,  tit.  3,  axiom  2),  "  Pro  subjectis  imperii  habendi  sunt  omnes  qui  intra  fines 
reperiuntur,  sive  in  perpetuum,  sive  ad  tempus,  commorantur."  So  in  Story's  Conflict 
of  Laws  (p.  287),  it  is  said  :  "  In  regard  to  fordgners  resident  in  a  country,  although 
some  jurists  deny  the  right  of  a  nation  generally  to  legislate  over  them,  it  would  seem 
dear  upon  general  prindples  of  international  law,  that  such  a  right  does  exist,  and  the 
extent  to  which  it  should  be  carried  is  a  matter  purely  of  municipal  arrangement  and 
policy."  Vattd  also  (lib.  2,  c.  8,  s.  101)  says,  "  Even  in  those  countries  which  eveiy 
foreigner  may  freely  enter,  the  Sovereign  is  supposed  to  allow  him  access  only  on  thtt 
tacit  condition,  that  he  will  be  subject  to  the  laws.  '^  *  *  In  virtue  of  this  sub- 
mission, foreigners  who  commit  faults  are  to  be  punished  according  to  the  laws  of 
the  country."  Now,  the  definition  of  murder  given  by  Lord  Coke,  is,  "Ac 
killing  of  any  reasonable  being,  within  some  county  of  the  realm,  by  a  person  of 
sound  mind,"  &c. ;  but  that  definition  must  be  taken  to  apply  to  parties  only  iHio 
owe  allegiance  to  the  Sovereign;  for  residence  in  the  country  is  no  more  tioB 
primd  facie  evidence  of  allegiance,  as  is  shewn  by  Lord  Coke  in  Calvin's  am 
(7  Co.  Rep.  8),  where  he  says,  that  Perkin  Warbeck  could  not  be  tried  for  hi^^ 
treason  in  this  country,  although  taken  here  in  the  act  of  conspiring  against  tibe 
king's  life,  because  the  indictment  could  not  conclude  contra  ligeatUuB  su^e  debUnm; 
and  that  was  a  material  and  necessary  allegation ;  for  Perkin  Warbeck,  having  come 
into  this  country  as  an  alien  enemy  in  arms,  could  not  be  assumed  to  owe  anf 
allegiance  to  the  king ;  and  adds  that,  "  If  an  enemy  were  to  take  one  of  our 
towns,  and  establish  a  colony  there,  persons  bom  in  that  colony,  although  within 
this  country,  would  not  owe  allegiance"  to  our  Soverdgn,  and  ^erefore  would  not 
be  triable  by  our  laws.  In  order,  therefore,  to  subject  foreigners  to  our  municipal 
laws,  there  must  be,  on  their  part,  an  express  or  implied  consent  to  become  obe- 
dient to  them ;  without  such  consent,  it  would  be  in  contravention,  not  oofy  d 
international  law,  but  of  natural  justice,  to  make  men  subject  to  the  laws  of  a 
country  with  which  they  have  no  social  compact,  to  laws  of  which  they  have  to 
knowledge.  Montesquieu  (L'Esprit  des  Loix,  vol.  1,  libri  5,  14,  and  19)  points  oot 
the  circumstances  which  influence  the  legislation  of  different  countries,  and  qwab 
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i£  the  relation  that  suhsists  between  the  laws  of  a  country  and  the  nature  and 
irindple  of  its  government  (Lib.  5) ;  of  the  relation  between  the  laws  of  a  country 
lad  its  climate,  especially  in  regard  to  the  pumshment  of  certain  crimes  (Lib.  14) ; 
ind  lastly,  between  the  laws  and  the  habits  and  manners  of  a  country  (Lib.  19). 
Fhese  considerations  suggest  the  great  injustice  of  trying  any  person  by  the  laws 
of  a  country  to  which  he  is  a  stranger,  unless  by  some  act  of  his  own  he  has 
QODsented  to  receive  the  protection  of,  and  to  render  obedience  to,  those  laws ;  and 
no  greater  illustration  of  that  injustice  could  be  found  than  a  trial  of  Brazilians  by 
English  law  for  an  offence  connected  with  the  slave-trade,  which  in  their  own 
cnrntry  is  encouraged  and  sanctioned  by  the  government  and  the  priests,  and  has  the 
ifaole  force  of  popular  sentiment  in  its  favour  instead  of  against  it.  The  next 
qwBtion  is,  what  will  bring  a  man  within  the  Queen's  allegiance  on  the  high  seas  ? 
The  jurisdiction  of  the  Admiralty  has,  beyond  all  doubt,  time  out  of  mind  extended 
bejond  the  realm ;  and  I  admit,  that  whatever  jurisdiction  the  Admiralty  of  England 
would  have  had  in  this  case,  is  now  transferred  to  the  Central  Criminal  Court,  and 
to  the  learned  judges  of  assize. (a)  The  jurisdiction  of  the  Admiralty,  however,  can- 
not attach  to  foreigners,  unless  they  voluntarily  come  on  board  the  Queen's  ships,  or  . 
Uiby  treaty  made  subject  to  it. 

Aldbrson,  B. — Suppose  a  prisoner  of  war  were  to  commit  murder  on  board  an 
Eiglish  ship  ? 

CoUier. — ^That  is  a  peculiar  case  ;  but  even  a  prisoner  of  war  may  be  said  to  have 
OQOsented  to  abide  by  the  laws  of  war,  and  by  tiiose  laws  his  life  being  forfeited,  a 
lodal  compact  arises  between  him  and  the  state,  which  spares  his  life ;  as  a  person  who 
is  tiken  in  pursuance  of  a  treaty  to  which  he  has  assented,  may  be  said  to  come  on 
bond  voluntarily;  Depardo's  case  (1  Taunt.  26),  however,  tends  to  shew  that  a 
pnioner  of  war  would  not  be  triable  here. 

Aloerson,  B. — In  that  case  the  stroke  was  on  shore,  and  the  party  giving  it  was 
a  foreigner,  owing  no  general  allegiance  to  the  Queen  of  England  ;  and  the  only  thing 
that  could  give  jurisdiction  to  the  Courts  here  was  the  death  on  board  an  English 
dap, 

CoUier. — It  is  true  the  stroke  was  given  on  shore;  but  the  prisoner  had  only  left  the 
English  ship  for  a  short  time,  animo  revertendi,  and  the  death  was  on  board  the  ship. 
A  point  was  taken  by  Burrough  for  the  prisoner,  that  as  the  vessel  in  which  he  had 
contracted  to  serve  was  a  merchantman,  there  was  no  contract  with  the  king ;  but  the 
Gtte  did  not  turn  upon  that.  In  R.  v.  De  Mattos  (7  Car.  &  P.  458)  the  following 
dieomstanoes  appeared  :  The  prisoner,  a  Spaniard,  being  in  England,  signed  articles  to 
Kne  in  a  ship  "  bound  on  a  voyage  to  the  Indian  seas  and  elsewhere,  on  a  seeking 
and  trading  voyage  (not  exceedmg  three  years'  duration),  and  back  to  the  United 
Gogdom."  On  the  ship's  arrival  at  Zanzibar,  an  island  in  the  Indian  seas,  which  was 
mder  the  dominion  of  an  Arab  king,  the  captain  left  the  vessel  (in  pursuance  of  an 
Qderstanding  in  England)  and  set  up  in  trade,  and,  without  the  consent  of  the  rest  of 
tile  crew,  engaged  the  Spaniard  as  an  interpreter,  the  new  captain  of  the  ship  not 
nqoiring  him  to  serve  on  board.  The  ship  went  two  or  three  short  voyages  without 
him.  and  returned  to  anchor  a  few  himdred  yards  from  the  shore,  in  a  roadstead  of 
Kfoi  fathoms  water,  between  Zanzibar  and  several  other  islands.  The  crew  being  on 
ihore,  a  quarrel  arose  between  the  Spaniard  and  one  of  them,  which  led  to  blows  by 
liie  Spaniard,  which  killed  the  other.  The  death  took  place  on  board  ship.  The 
Spiniard  was  brought  to  England,  and  indicted  and  tried  in  London  under  a  special 
OQttnussion,  issued  in  pursuance  of  9  Geo.  4,  c.  31,  s.  7 ;  and  it  was  held  by  Mr. 
Jattke  Vai4;han  and  Mr.  Justice  Bosanquet  that,  under  the  circumstances,  he  could  not 
baeonvicted :  first,  as  he  was  not  a  "  subject  of  his  Majesty  "  within  the  meaning  of 
ftat  section ;  and,  secondly,  that  as  the  death  was  on  ship-board,  though  the  blows 
Viae  given  on  shore,  the  offence  could  not  be  said  to  have  been  committed,  according 
to  tbe  words  of  the  statute,  "  on  land  out  of  the  United  Kmgdom." 

U)  Stst.  7  Viet.  c.  2,  empowered  any  jostiee  of  and  prorided  that  tkewaiieiii  indictmenti  shoald  be 
i«,  under  any  eommiasioa  of  oyer  and  terminer  laid  as  if  the  offence  liad  been  committed  in  tke 
^  CBol  delivery,  to  try  offences  committed  at  sea  county  where  the  trial  is  had,  and  all  material  facts 
«tt£i^  Juisaction  of  tbe  Admiralty  of  England ;     averred  to  have  taken  place  «  on  the  high  seas.'* 

VOL.  I.  O 
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Pollock,  C.  B. — It  was  at  one  time  doubted  whether,  if  the  stroke  were  in  oae 
county  and  the  death  in  another,  the  offender  could  be  tried  in  either  county. 

Collier, — Depardo  was  tried  under  a  commission  issued  by  virtue  of  stat.  33  Hen, 
8,  c.  23,  which  gave  jurisdiction  to  try  offences  committed  either  in  this  oountiy  or 
abroad,  which,  in  fact,  extended,  as  to  local  jurisdiction,  over  all  the  world;  and 
yet  it  was  held,  that,  not  being  a  British  subject,  he  could  not  be  tried  by  that  oqib> 
mission.  The  case  of  R,  v.  Azzopardi  (2  Moo.  C.  G.  288)  is  also  in  point,  as  answer- 
ing one  position  taken  at  the  trial.  It  was  said  that,  if  an  Englishman  would  be 
triable  here  for  a  murder  committed  by  him  on  board  a  certain  ship,  a  foreigner  wodd 
also  be  triable  here  for  the  murder  of  an  Englishman  on  board  the  same  ship ;  but  I 
AzzopardVs  case  shews  that  that  is  not  so  ;  and  although  Lieutenant  Stupart  or  Mr.  ' 
Palmer  might  have  been  tried  in  this  country  for  an  offence  committed  against  the  pii- 
soners,  it  does  not  follow  that  the  prisoners  are  triable  here.  Lord  Hale  (1  P.C.  433)  hyi 
it  down  that  it  would  be  murder  to  kill  even  an  alien  enemy  within  the  kingdom,  un- 
less *'  in  the  actual  exercise  of  war ;"  so  that,  although  Perkin  Warbeck  could  not  be  tried 
here  for  treason,  any  Englishman  killing  him  would  have  been  triable  here  for  murder. 
What  has  been  alreiEuly  said  applies  upon  the  supposition  that  the  Feliddade  were  tii 
English  vessel,  in  which  case  even  the  prisoners  would  not  be  triable  here,  but  it/orUm 
they  would  not  if  she  were  a  foreign  vessel.  The  question  upon  this  part  of  iht  cue 
is,  whether  she  was  so  or  not,  and  that  depends  mainly  upon  the  construction  of  the 
treaty  between  this  country  and  Brazil.  It  must,  however,  be  admitted  that  piruy  is 
an  exception  to  all  rules ;  that  pirates  are  kostes  humani  generis,  robbers  of  the  aei, 
who  may  be  hunted  down  by  the  vessels  of  all  nations ;  but  these  prisoners  are  not 
pirates,  unless  they  are  made  so  by  the  express  provisions  of  the  Brazilian  treaty; 
they  are  not  pirates  in  the  common  acceptation  of  the  term,  or  by  the  law  of  natiooi. 
They  were  engaged  in  conveying  a  cargo  of  what  is  now  considered  in  their  own 
country  personal  property,  and  was  so  considered  in  this  country  as  late  as  the  yev 
1827,  when  Lord  Stowell  (then  Sir  W.  Scott)  said  that  we  recognized  slavts  to  be 
personal  property  in  our  colonies,  and  that  a  transfer,  made  in  this  country,  of  daiei 
in  our  colonies,  at  that  time,  would  be  lawful ;  so  that  it  is  clear  that  by  tibe  connnflB 
law  of  nations  the  dealing  in  slaves  is  not  piracy ;  and  the  only  question  is,  whether  it 
is  made  so  by  this  Brazilian  treaty  ?  Upon  that  question  I  submit,  first,  that  to  mib 
an  act  criminal,  which  was  not  so  before,  is  beyond  the  power  and  scope  of  treatiei. 
The  sovereign  without  the  legislature  may  conclude  treaties  of  peace,  but  cannot 
alienate  the  crown  revenues,  or  alter  the  criminal  law,  or  conclude  a  subsidiary  treatj 
involving  a  loan  of  money  to  a  foreign  state.  Now  with  regard  to  the  Brazils,  tiui 
treaty  stands  alone ;  no  act  of  the  government  is  shewn  to  render  it  binding  CD 
Brazilian  subjects;  and  even  assuming  that  government  to  be  despotic,  still,  to 
render  the  treaty  obligatory  upon  its  subjects,  there  should  have  bcHsn  evidence  d 
some  legislative  act ;  but  the  Court  will  take  cognizance  of  the  fact,  that  tiie  Bn- 
zilian  government  is  representative.  Secondly,  the  treaty  itself  does  not  deal  witt 
the  slave-trade  as  a  crime ;  and  that  leads  at  once  to  a  consideration  of  its  provisiooii 
The  first  article,  which  provides  generally  that,  "  at  the  expiration  of  three  yean,  to  be 
reckoned  from  the  exchange  of  the  ratifications  of  the  present  treaty,  it  shall  not  be 
lawful  for  the  subjects  of  the  Emperor  of  Brazil  to  be  concerned  in  the  carrying  oarf 
the  Afiican  slave-trade,  under  any  pretext  or  in  any  manner  whatever,  and  £at  the 
carrying  on  such  trade  after  that  by  any  person,  subject  of  his  Imperial  Majesty,  aUI 
be  deemed  and  treated  as  piracy,"  is  declaratory  only ;  it  is  mere  inducement,  ca^ 
fers  no  powers  whatever,  and  as  to  British  subjects,  is  not  confirmed  by  the  Act  of 
Parliament  which  confirms  the  rest  of  the  treaty ;  it  must  be  construed  together  wA 
the  other  provisions  of  the  treaty,  which  shew  very  conclusively  that  the  beflf 
engaged  in  the  slave-trade  is  not  to  be  treated  as  a  crime ;  the  search  is  to  be 
conducted  mildly  (Art.  7  of  Instructions) ;  the  commanders  of  vessels  exGxaao^ 
that  right  of  search  are  to  adhere  to  the  exact  tenor  of  their  instructions  (Art  5 
of  Treaty) ;  and  the  right  itself  is  confined  to  vessels  forming  a  part  of  the  nji 
navy  (Art.  5),  By  the  5th  article  also  (Art.  1  of  Instructions),  vessels,  not  hxAjS 
slaves  on  board,  are  on  no  account  to  be  detained ;  by  the  7th,  all  vessels  employed  i& 
this  service  are  to  be  furnished  with  correct  instructions  by  their  own  govemmeatf ; 
And  those  instructions,  so  to  be  furnished,  contain  all  the  above  stipulations.    It  wn 
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ruled  at  the  trial,  that  those  instructions  were  directory  only,  and  not  imperative ;  but 

if  any  stipulations  in  a  treaty  can  be  considered  imperative,  these  are  so.  It  is  said  that 

by  the  effect  of  the  first  article,  vessels  equipped  for  the  slave-trade  are  to  be  seized ; 

hat  why  is  that  article  to  be  treated  as  imperative,  and  not  the  6th  article,  prohibiting 

tiie  detention  of  vessels  not  having  slaves  on  board  ?    These  stipulations  are  clear  and 

ex{dicit ;  and  it  is  of  the  utmost  importance  that  they  should  be  strictly  observed.     Is 

it  to  be  contended  that  an  officer  on  the  coast  of  Afnca  can  indefinitely  subdivide  the 

force  placed  under  his  command,  and  commission  any  number  of  vessels  he  may  please 

for  this  service  ?     It  was  clearly  not  the  intention  of  the  contracting  parties  to  give  to 

naval  officers  any  discretion,  ei^er  as  to  the  vessels  to  be  seized,  or  as  to  the  mode  of 

orptore  ;  and  most  mischievous  in  its  consequences  would  it  be,  if  any  such  construe* 

tioa  were  put  upon  the  treaty.    Nothing  could  be  more  essential  than  that  all  firaziliao 

vessels  should  have  the  means  of  knowing  positively  when  the  right  to  capture  theax 

existed,  that  they  might  also  know  when  they  had  a  right  to  resist,  and  the  consequent 

light  to  recapture.     One  of  the  evils  which  would  result  from  a  construction  of  the 

tretty,  giving,  in  effect,  to  the  officers  a  discretion  as  to  the  number  of  vessels  which 

night  be  commissioned  on  this  service,  is  exemplified  in  the  present  case.    An  insuffi- 

de&t  force  is  left  in  charge  of  the  crew  of  a  captured  vessel,  and  a  strong  temptation  is 

tinii  held  out  to  them  to  rise  upon  their  captors  and  regain  their  liberty.     An  exami- 

aation,  therefore,  of  the  provisions  of  this  treaty  (some  of  which  are  clearly  not  direc- 

toiy),  shews  not  only  that  the  slave-trade  is  not  dealt  with  as  a  crime,  on  the  part  of 

those  concerned  in  it,  but  also  that  the  treaty  had  not  been  observed  in  the  capture  of 

tiie  Feliddade ;  which  was,  therefore,  illegal,  and  entitled  her  owners  to  compensation. 

31ie  capture  being  illegal,  she  clearly  was  not,  for  any  purpose,  an  English  vessel  at 

the  time  when  this  offence  was  committed ;  but  even  if  the  capture  had  been  legal,  she 

eonld  not  have  become  an  English  vessel  until  after  condemnation  and  sale ;  for  it  is 

eipressly  stipulated  (Art  8  of  tJ^e  Regulations  for  the  Mixed  Commissions)  (a)  that  vessels 

uxBtA  under  the  treaty  are  to  be  condemned  and  sold  by  public  sale,  for  the  benefit  of 

the  two  countries ;  and  that  sale  the  English  government  would  have  no  power  to  prevent. 

If,  tiien,  the  capture  of  the  Feliddade  was  unlawful,  it  follows  that  she  could  not  be 

lawfolly  employed  in  the  capture  of  the  Echo ;  and  that,  therefore,  the  capture  of  the 

litter  vessel  was  illegal  also ;  but  if  the  capture  of  the  Feliddade  was  lawful,  still  that 

«d  the  Echo  would  be  unlawful,  for  the  reasons  already  ^ven  by  my  learned  friend— 

tiie  want  of  any  instructions,  or  of  proper  instructions,  and  the  rank  of  Mr.  Palmer. 

lieutenant  Stupart  being  directed  to  steer  in  a  particular  direction,  after  some  days 

meets  with  the  Echo  ;  but  there  is  nothing  to  shew  that  the  Echo  was  the  vessel  seen 

from  the  masthead  of  the  Wasp ;  and  as  to  the  Echo,  therefore.  Lieutenant  Stupart  can 

derive  no  authority  from  the  orders  of  Captain  Usher.     There  was  no  flag  flying  on 

board  the  Feliddade,  when  she  came  up  with  the  Echo  ;  and  it  was  Mr.  Palmer,  and 

aot  Lieutenant  Stupart,  who  boarded  the  Echo.    There  was,  indeed,  nothing  to  shew 

the  crew  of  the  Echo  that  the  parties  capturing  them  had  any  right  to  do  so ;  and  that 

kings  me  to  the  second  branch  of  my  argument ;  which  is,  that  if  this  transaction 

ooeimred  vrithin  the  jurisdiction  of  the  Admiralty  of  England,  so  that  the  parties  impli- 

eited  may  properly  be  tried  in  this  country,  their  offence  does  not  amoimt  to  murder.. 

If  a  man  shoots  a  peace-officer,  who  attempts  to  execute  an  illegal  warrant,  the  killing: 

is  manslaughter  only ;  and  so  if  a  person  in  unlawful  custody  destroys  his  gaoler,  i& 

uder  to  effect  his  escape. 

(c)  Hie  36th  section  of  the  statute  5  Geo.  4,  c.  and  enjoy  aU  the  priTilefffi  and  ad^antag^s  of  Bri- 
lls, to  which  these  regulations  are  annexed,  also  tith-bnilt  ships  and  yessels,  being  first  duly  register^ 
imldes,  "  That  all  ships  or  vessels,  whether  Bri-  according  to  the  prorisions  of  an  Act  made  in  the 
aih  or  foreign,  which  shall  be  condemned  in  any  26th  year  of  the  reign  of  his  late  Majesty,  and  sbaU 
Csnt  of  Admiralty  or  Vice-Admiralty,  in  any  part  of  be  deemed  and  taken  as  such,  and  shall  be  entitled 
Us  Ifigesty's  dominions,  for  any  offence  in  relation  to  haye  and  enjoy  all  and  every  the  same  rights. 
Id  tiie  slare-trade,  or  under  any  of  the  Mixed  Com-  liberties,  priTileges,  and  adrantages  in  all  respects 
aiHion  Courts  hereinafter  mentioned,  or  which  may  whatsoerer  with  British>built  ships  and  vessels,  and 
iiAtae  be  established  in  pursuance  of  any  treaty  shall  be  subject  and  liable  to  all  and  every  the  rules 
•reoBTeDtion  between  this  country  and  any  foreign  and  regulations  that  British-built  ships  or  vessels 
Kvcr,  shall,  from  and  after  such  judgment  or  con-  are  su^ect  and  liable  to ;  any  law,  custom,  or  usase 
imairtloo  respeetively,  be  entitled  to  a  certificate  to  the  contrary  thereof  in  anywise  notwithstand- 
4  icfistry  as  a  British  ship,  and  thereupon  have  ing.*' 

o  2 
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Aldbbson,  B.— That  depends  upon  the  circumstances. 

Collier. — Here  the  facts  negative  any  excess  of  violence. 

Lord  Denman,  C.  J. — ^You  had  better  not  enter  into  that  question. 

Pollock,  C.  B. — ^The  learned  judge  who  tried  the  case  says  that  the  verdict  w» 
taken  upon  the  assumption  that  the  imprisonment  was  lawful,  and  that  the  question  of 
more  or  less  violence  was  not  submitted  to  the  jury. 

Erlb,  J. — I  think  that  point  may  be  taken  most  favourably  for  you. 

Collier. — Then,  in  conclusion,  I  submit,  first,  that  according  to  Calvin's  case,  con- 
sent is  necessary  to  found  allegiance  ;  that  the  prisoners,  therefore,  owe  no  allegtanoe 
to  the  Queen ;  that  they  were  captured  in  contravention  of  the  laws  both  of  war  and 
.peace ;  that  there  is  nothing  whatever  to  indicate  their  assent  to  become  obedient  to 
our  laws ;  that  even  if  the  treaty  could  be  received  as  evidence  of  such  assent,  it  proves 
their  dissent ;  that  if  the  offence  had  been  committed  on  board  the  Wasp,  the  prisoners 
would  not  have  been  triable  here ;  that,  cl  fortiori,  they  are  not  triable  here  for  aa 
offence  committed  on  board  the  Felicidade ;  the  vessel  of  a  country  being  so  fcr 
a  part  of  its  territory,  that  a  child  bom  on  board  the  vessel  of  any  country  is  con- 
sidered a  native  of  that  country:  and  that,  therefore,  a  child  born  on  board  the 
Felicidade,  at  the  time  of  this  transaction,  would  have  been  a  Brazilian  ;  and  that  a 
slave  on  board  an  English  ship  becomes  ft-ee.  Secondly,  that,  supposing  the  Court 
should  think  that  the  tribunals  of  this  country  have  jurisdiction  to  try  the  offence,  the 
prisoners,  being  in  unlawful  custody,  and  doing  what  they  did  in  order  to  regain  their 
liberty,  are  not  guilty  of  murder  ;  that  Lieutenant  Stupart  was  either  a  private  wronj^ 
doer,  or  he  acted  wrongfully  on  behalf  of  his  own  government ;  that  in  the  former  case, 
clearly  no  change  of  property  could  take  place  in  consequence  of  his  act,  and  the  cus- 
tody was  unlawful ;  in  the  latter,  an  act  of  hostility  was  committed  against  the  govern* 
ment  of  Brazil,  which  would  justify  the  prisoners  in  their  resistance  by  the  laws  of  war, 
if  not  of  peace  ;  that,  in  either  case,  their  right  of  resistance  being  the  same,  and  no 
excess  of  violence  having  been  found,  their  offence  does  not  amount  to  murder ;  and 
that,  upon  all  these  grounds,  the  conviction  is  illegal. 

Godson  (with  whom  were  Cockbum,  Hayward,  and  Poulden),  for  the  Crown. — ^Tte 
attention  of  the  Court  has  not  been  called  to  some  of  the  main  arguments  used  at  the 
trial  in  support  of  this  prosecution.  One  of  those  arguments  was,  that  on  the  13tii 
March,  1830,  the  provisions  of  the  treaty  with  Portugal,  upon  which  so  much  reliance 
has  been  placed,  ceased  to  form  any  part  of  the  Brazilian  treaty.  Another,  that,  sap' 
posing  by  any  informality  the  original  taking  of  the  Felicidade  was  illegal,*  Cerquein, 
the  master  of  that  vessel,  had  submitted,  and  that  after  that  submission  it  did  not  lie 
in  the  mouth  of  any  third  person  to  say,  *'  I  will  commit  piracy  by  retaking  thtt 
vessel,  and  if,  in  the  course  of  committing  that  crime  of  piracy,  in  the  sense  in  which 
the  term  is  used  by  all  nations,  I  kill  Englishmen,  that  is  not  murder."  Now,  in  the 
first  place,  the  burden  of  proof  is  cast  upon  the  prisoners,  as  soon  as  the  fact  of  the 
killing  has  been  proved  by  the  prosecutor.  That  is  laid  down  by  Mr.  Justice  Foster 
(Cr.  Law,  p.  255)  in  these  words  :  "  In  every  charge  of  murder,  the  fact  of  the  kiUiog 
being  first  proved,  all  the  circumstances  of  accident,  necessity,  or  infirmity  are  to  he 
satisfactorily  proved  by  the  prisoner,  unless  they  arise  out  of  the  evidence  produced 
against  him  ;  for  the  law  presumeth  the  fact  to  have  been  founded  in  malice  until  the 
contrary  appeareth."  The  first  ground  of  justification  urced  in  the  present  case  is,  thit 
the  prisoners  were  illegally  confined  in  an  illegal  place.  What  is  the  fact  found  by  the 
learned  judge  ?  Within  one  hour  after  the  prisoners  had  been  put  on  board  the  Felicidade, 
they  "  conspired  together  to  kiU  all  the  English  on  board  the  Felicidade,  and  to  take 
her;"  so  that  if  the  Echo  were  unlawfully  taken,  if  the  Felicidade  were  unlawfully  taken, 
but  had  submitted  (of  which  there  is  no  doubt,  it  being  expressly  found  by  the  learned 
judge,  and  confirmed  by  the  fact  that  Cerqueira  refused  to  take  part  in  the  conspiracy)! 
the  prisoners  pretend  to  justify  themselves  by  saying,  "  We  excuse  ourselves  for  killing 
an  Englishman,  because  we,  the  crew  of  the  Echo,  not  on  board  our  own  vessel,  having 
been  originally  illegally  taken,  and  confined  in  an  illegal  place, — after  all  struggle  and 
all  resistance  are  over,  are  entitled  to  take  the  vessel  of  Cerqueira  on  the  high  seas,  to 
make  it  our  own  property,  and  to  conspire  for  that  purpose  to  murder  all  the  Englisii 
on  board."    If  necessary,  I  shall  contend  that,  supposing  the  capture  of  the  Beko  and 


THE  QUSEN  «.  SERVA  AND  OTHERS.  309 

feUodade  to  be  illegal,  that  will  constitute  no  justification  of  the  crime  committed  by 
tiie  prisoners  ;  but  I  will  first  submit  the  grounds  upon  which  I  say  that  both  those 
Tesids  were  lawfully  taken.  The  facts  with  regard  to  the  Felicidade  admit  of  no 
dispate.  Captain  Usher,  the  commander  of  the  Wasp  (having  printed  instructions  on 
boards— those  instructions  which  were  produced  at  the  trial,  and  must  be  taken  to  be 
in  eyidence,  and  which  are  contained  in  a  large  book,  comprehending  the  instructiona 
respecting  every  nation  with  which  England  has  a  treaty  on  the  subject),  having 
iBthority  from  the  Admiralty,  and  sailing  in  those  seas  for  the  express  purpose  ra 
patting  down  the  slave-trade,  sends  two  boats  for  the  purpose  of  capturing  the 
f^ddade,  which  foUow  her  until  she  surrenders  and  is  taken  possession  of  by 
Lieutenant  Stupart.  The  jolly-boat  of  the  Wasp,  with  the  British  ensign  flying  from 
its  stem,  was  then  hoisted  on  board  the  Felicidade;  and  to  shew  that  the  jolly-boat  did 
not  then  cease  to  be  part  of  the  equipment  of  ihe  Wasp,  the  flag  of  England  still 
lenudned  on  board  the  jolly-boat.  It  is  then  discovered  ^that  she  has  no  slaves  on 
board ;  and  the  first  question  is,  whether,  having  no  slaves  on  board  at  that  time,  she 
could  be  legally  detained  ?  I  submit  that  she  could,  by  virtue  of  the  first  article  of 
^  treaty  with  Brazil,  recited  in  the  7  &  8  Geo.  4,  c,  74, — "  An  Act  to  carry  into 
execation  a  convention  between  his  Majesty  and  the  Emperor  of  Brazil,  for  the  regu- 
ktion  and  final  abolition  of  the  African  slave-trade,  2nd  July,  1827,"  as  follows : — 
"Whereas,  a  convention  was  concluded  between  his  Majesty  and  his  Majesty  the 
Emperor  of  Brazil,  for  the  regulation  and  final  abolition  of  the  African  slave-trade,  so 
&r  as  relates  to  the  dominions  and  subjects  of  the  Brazilian  empire,  and  signed  at  Bio 
de  Janeiro,  on  the  2drd  day  of  November,  in  the  year  of  our  Lord  1826  :  and  whereas, 
bjr  the  first  article  of  the  said  convention,  it  was  agreed  upon  and  concluded  between 
lit  high  contracting  parties,  that  at  the  expiration  of  three  years,  to  be  reckoned  from 
tbe  exchange  of  the  ratifications  of  the  present  treaty,  it  should  not  be  lawful  for  the 
SAbjects  of  the  Emperor  of  Brazil  to  be  concerned  in  the  carrying  on  of  the  African 
slave-trade,  under  any  pretext,  or  in  any  manner  whatever ;  and  that  the  carrying  on 
such  trade  after  that,  by  any  person  subject  of  his  Imperial  Majesty  should  be  deemed 
and  treated  as  piracy."  Now  "  piracy  "  is  a  word  known  to  all  nations ;  it  is  a  crime 
against  all  nations ;  and  requires  no  law-book  for  its  interpretation.  A  pirate  is  a 
robber  of  the  sea,  and  must  be  so  understood  in  this  treaty.  At  the  end  of  three 
years  from  the  exchange  of  the  ratifications  of  that  Ixeaty,  slavery  is  altogether  put  an 
end  to ;  and  then  those  provisions,  which  the  state  of  the  law  as  between  this  country 
and  Portugal  still  requires,  and  as  between  this  country  and  Brazil  required  up  to  that 
fime,  became  uimecessary,  and  ceased.  On  the  ISth  March,  1827,  the  ratifications  of 
tbe  treaty  were  exchanged ;  and  on  the  Idth  March,  1830,  therefore,  the  carrying  on  of 
Ae  slave-trade  by  Brazilian  subjects  rendered  them  liable  to  be  treated  as  pirates.  It 
baa  been  argued,  upon  reference  to  the  5  Geo.  4,  c.  113,  that  in  order  to  make  the 
c^»tare  legal,  there  must  be  slaves  on  board  the  vessel  at  the  time  of  the  capture,  or 
w  the  vessel  must  have  had  slaves  on  board  for  the  purpose  of  the  illegal  traflic  at 
aome  time  during  the  particular  voyage ;  but  the  treaty  with  Brazil  makes  all  persons 
eoncemed  in  carrying  on  the  trade  after  the  13th  March,  1830,  guilty  of  piracy;  and 
tt  to  the  Felicidade,  it  is  expressly  found  that  she  was  "  a  Brazilian  schooner,  bound 
QO  a  voyage  from  the  Brazils  to  Africa  for  the  purpose  of  bringing  back  a  cargo  of 
daves.*'  If  then  the  captain  of  the  Felicidade  is  to  be  "  deemed  and  treated  as  a 
pirate,"  the  next  question  is,  by  whom  is  he  to  be  so  treated  ?  Now  the  jurisdiction  of 
&  Admiralty  of  England  extends  wherever  tbe  tide  flows ;  and  in  many  of  the  old 
hnks  it  is  said  to  be  the  province  of  the  Queen  of  England  to  keep  the  peace  of 
ftesea. 

Paeke,  B. — ^The  natTow  seas ;  not  on  the  broad  ocean.  I  only  wish  to  correct  the 
generality  of  your  expression. 

Godson. — I  am  contending  that  we  had  a  right  to  capture  this  vessel,  which  had  on 
Wd  persons  who  by  the  treaty  aft  to  be  deemed  and  treated  as  pirates. 

Pollock,  C.B, — Will  you  addregs  yourself  to  that  part  of  the  argument  of  my 
brother  Manning  in  which  he  takes  a  distinction  between  the  different  expressions 
tted  in  the  treaty  set  out  in  the  7  &  8  Geo.  4,  making  it  unlawful  to  be  "  concerned  in 
4e  carrying  on  of  the  African  slave-trade,"  but  the  actually  "  carrying  on  such  trade" 
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piraqr ;  which  distinction  he  contends  is  also  made  in  the  statute  5  Qeo.  4,  c.  11 S, 
to  British  subjects  ?  You  assume  that  there  is  no  distinction  between  ''  being  co 
cemed  in  carrying  on"  and  "  carrying  on." 

Godson. — ^My  object  at  present  is  to  shew  that  the  statute  5  Qeo,  4,  c.  113,  m 
the  provisions  of  the  Portuguese  treaty,  are  now  wholly  inapplicable  to  Brazilian  su 
jects,  because  those  provisions  have,  since  March,  1830,  ceased  to  form  any  part  of  t 
Brazilian  treaty ;  and  it  is  immaterial  as  to  this  point  to  consider  whether  in  the  Bns 
lian  treaty  any  distinction  is  made  between  being  "  concerned  in  carrying  on"  u 
actually  "  carrying  on"  that  trade.  As  between  England  and  the  Brazils,  it  is  da 
that  after  the  ISth  of  March,  1830,  the  slave-trade  is  to  be  at  an  end;  and  it  is  on) 
during  the  interval  that  would  elapse  before  that  period  that  any  provision  is  madi 
or  was  necessary  to  be  made,  for  the  regulation  of  that  trade  by  the  establishment  < 
courts  and  otherwise.  This  appears  from  the  second  article  of  the  treaty,  as  recited  i 
7  &  8  Greo.  4,  c.  74,  in  these  words : — "  Whereas,  by  the  second  article  of  the  m 
convention,  his  Majesty  and  his  Majesty  the  Emperor  of  Brazil,  deeming  it  necessn 
to  declare  the  engagements  by  which  they  hold  themselves  bound  to  provide  for  fi 
regulation  of  the  said  trade  till  the  time  of  its  final  abolition,  did  mutually  agree  to  ado] 
and  renew,  as  effectually  as  if  the  same  were  inserted  word  for  word  in  the  said  ooi 
vention,  the  several  articles  and  provisions  of  the  treaties  concluded  between  \ 
Majesty  and  the  King  of  Portugal  on  this  subject  on  the  22nd  of  January,  1815,  ai 
on  the  28th  of  July,  1817,  and  the  several  explanatory  articles  which  have  been  addi 
thereto."  But  this  is  not  only  the  reasonable  construction  of  the  words  themsehei 
it  is  also  that  adopted  by  the  Mixed  Commission  Court,  which  has  been  special 
appointed  to  adjudicate  upon  captures  under  the  treaty ;  and  by  the  Brazilian  minist 
himself.  I  have  had  search  made  for  the  condenmations  in  the  Mixed  Court  at  Sier 
Leone- 
Loan  Dbkman,  C.J. — We  cannot  hear  them ;  they  are  not  in  evidence ;  and  wod 
not  have  been  received  if  tendered.     You  must  confine  yourself  to  the  case. 

Godson, — Then  I  rely  upon  the  recital  in  the  8  &  9  Vict.  c.  122,  where  our  o« 
legislature  has  put  the  same  construction  upon  that  treaty.  That  statute,  referring  I 
the  Brazilian  treaty,  says :  **  And  whereas  by  the  said  convention  it  was  agreed  b 
tween  the  high  contracting  parties  to  adopt,  for  the  purpose  and  period  therein  refem 
to,  the  sevend  articles  and  provisions"  of  the  Portuguese  treaties;  proving,  therefior 
that,  in  the  opinion  of  the  British  legislature,  those  provisions  were  limited  in  the 
operation  to  the  period  of  three  years,  during  which  the  slave-trade  would  be  lawfb] 
and  had  no  application,  as  indeed  they  could  have  none,  when  it  had  become  unlawfi 
for  any  Brazilian  subject  to  be  concerned  in  carrying  on  that  trade  "  under  any  preta 
or  in  any  manner  whatever."  Now,  assuming  that  there  is  any  ground  for  the  do 
tinction  taken  between  the  being  concerned  in  carrying  on  and  the  actually  canyin 
on  the  slave-trade,  I  submit  that,  according  to  the  finding  of  the  learned  judge,  di 
captain  of  the  Felicidade  was  at  the  time  of  her  capture  clearly  carrying  on  that  tradi 
She  "  was  bound  on  a  voyage  from  the  Brazils  to  Africa  for  the  purpose  of  briDgii^ 
back  a  cargo  of  slaves." 

Pollock,  C.  B. — ^Is  there  then  no  locus  panitentids  ?  Suppose  the  master  of  tii 
Tessel  had  abandoned  his  original  purpose  of  sailing  for  slaves,  and  his  vessel  is  the 
taken,  do  you  contend  that,  because  the  vessel  is  found  to  be  equipped  for  the  slafe 
trade,  he  is  liable  to  be  treated  as  a  pirate  ?  Suppose  the  master  had  sailed  only  thre 
miles  with  the  intention  of  bringing  back  slaves  ? 

Godson, — I  should  say  that  during  those  three  miles  he  would  be  guilty  of  piracj 
for  the  carrying  on  of  the  trade  commences  from  the  moment  at  whid^  the  vessel  sail 
for  the  purpose ;  not,  as  my  learned  friend  contends,  from  the  moment  at  which  tb 
slaves  are  put  on  board. 

Williams,  J. — But  is  it  not  open  to  you  to  contend  that  here  there  is  no  evidcDOi 
of  abandonment? 

Godson. — It  is  quite  clear  that  the  purpose  here  was  not  abandoned ;  at  the  very  liB»< 
of  her  capture  she  is  prosecuting  the  voyage  for  that  purpose.  "  She  was  fitted  forthi 
reception  of  a  cargo  of  slaves,  and  was  within  sixteen  miles  of  the  shore."  I  therelioK 
submit;*  first,  that  after  the  13th  March,  1830,  the  provisions  of  the  PortngueK 
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treaties  were  at  an  end,  as  far  as  Brazil  was  concerned,  and  tiiat  therefore  the 
feUdiade  was  legally  captured  \  and  secondly,  that  even  if  there  were  any  informality 
in  tbe  taking  of  that  vessel,  her  captain  had  submitted,  and  by  his  submission  she  was 
in  tbe  possession  of  the  queen's  officer ;  and  that  it  did  not  lie  in  the  mouth  of  Serva, 
and  the  crew  of  the  Echo,  to  say,  "  because  the  Felicidade  was  illegally  taken  from  its 
owner,  we  claim  a  right  to  retake  her,  and  to  kill  for  the  purpose  of  retaking  her ;" 
Cerqueira,  the  captain,  having  surrendered,  and  being  no  party  to  that  design ;  for  the 
learned  judge  expressly  reports  that  "  Cerqueira,  although  solicited  by  Serva  to  join 

I  in  the  plot,  refused  to  do  so,  and  endeavoured  to  dissuade  him  horn  carrying  it  into 
execution."  That  being  so.  Lieutenant  Stupart  is  on  board  the  Felicidade  with  the 
joDy-boat  of  the  Wasp — 
CoLTMAK,  J. — Is  that  found  ?  I  don't  see  that  it  appears  what  jolly-boat. 
Godson, — ^The  words  are:  Lieutenant  Stupart  "descried  the  Echo,  a  Brazilian 
brigantine,  commanded  by  the  prisoner  Serva.  He  chased  her,  and  coming  up  with 
krat  ten  on  the  following  night,  fired  a  pistol  as  a  signal  to  bring  to — got  into  the 
^y-boat  and  hoisted  the  British  colours."  Lieutenant  Stupart,  therefore,  never 
puts  with  the  jolly-boat,  which  is  his  English  ship,  or  the  British  colours  ;  but  being, 

[  uj  the  command  of  Captain  Usher,  on  board  the  Felicidade,  Captain  Usher  signals 
hm  to  steer  in  a  particular  direction  ;  he  obeys,  and  on  the  following  morning  descries 
a  slaver;  he,  the  lieutenant,  wearing  his  uniform,  then  leaves  the  Felicidade  in  his 

^     jolly-boat,  with  the  flag  of  England  flying  at  its  stem  ^and  a  conversation  takes  place, 

^     ffi  tiie  course  of  which  the  captain  of  the  Echo,  being  informed  that  "  they  were  Eng- 

[     Hihmen,"  immediately  set  sail. 

Manning. — ^There  is  no  identification  of  the  boats. 

CoLTHAN,  J. — The  case  states  that  the  crew  of  the  Felicidade  were  taken  to  the 
Wup  ;  that  may  have  been  by  the  boats,  which  were  sent  against  the  Felicidade 
orimially. 

Uodaon, — ^Whether  the  same  boat  or  not,  it  is  quite  clear  that  it  was  a  boat 
MoDg^g  to  the  Wasp ;  so  that  the  commencement  of  the  taking  is  by  a  lieutenant 
of  the  Royal  Navy,  wearing  his  uniform,  in  a,  boat  of  the  Wasp,  which  is  as  much  a 
part  of  the  Wasp  as  her  rigging,  or  any  other  part  of  her  equipment.  However,  the 
Seko  having  got  away,  the  chase  is  kept  up  until  the  next  evening,  when  she  is 
boarded  by  Mr.  Palmer  with  the  same  boat,  under  the  immediate  directions  of 
Ueutenant  Stupart,  the  vessels  being  then  so  near  to  each  other  that  Lieutenant 
Stopart,  on  the  deck  of  one,  holds  a  conversation  with  Mr.  Palmer  on  board  the 

^  oUier.  Now  here  the  question  arises,  whether,  in  the  capture  of  the  Echo,  the  terms 
of  the  treaty  have  been  complied  with.  First,  it  is  said,  she  was  not  taken  by  a 
British  cruiser ;  my  answer  is,  that  she  was  taken  by  a  boat  which  was  part  of  the 
e^pment  of  a  British  cruiser,  and  under  the  command  of  a  British  officer.  Secondly, 
nj  learned  friend  says  she  was  not  taken  by  an  officer  of  the  rank  of  a  lieutenant,  but 
by  one  of  inferior  rank,  a  midshipman ;  but  I  say  that  it  was  the  lieutenant  who  took 
tte  Echo;  it  was  the  lieutenant  who,  in  the  first  instance,  approached  her  and 
iitd  the  signal  for  her  to  bring  to  ;  and  it  was  also  the  lieutenant,  who,  personally 
fttdm  full  uniform,  gave  the  midshipman  directions  from  the  deck  of  one  vessel 
to  the  deck  of  the  other.  Thirdly,  it  is  objected,  that  the  Felicidade  had  no 
printed  instructions  on  board,  which  is  quite  true ;  but  the  Echo  was  not  taken  by 
tte  Felicidade,  she  was  taken  by  the  Wasp,  using  the  means  with  which  she  was 
pnmded  for  that  purpose ;  and  the  Wasp  had  on  board  a  proper  book  of  instructions. 
I  inbmit,  therefore,  that  as  to  the  Echo,  the  provisions  of  the  Portuguese  treaty, 
Miming  a  compliance  with  them  to  be  necessary,  were  fully  complied  with ;  for  the 
Siko  haS  four  hundred  slaves  on  board ;  and  it  is  found  that  Lieutenant  Stupart  had 
harded  her  several  times  before,  and,  to  Serva,  was  well  known  as  an  officer  of  her 
Majesty's  navy.  The  case  of  the  Melomane  (5  Rob.  Adm.  R.  41),  which  was  cited  on  the 
^tter  aide  by  my  learned  friend,  is  an  authority  against  him.  That  was  a  question  as 
to  the  distribution  of  prize-money»  not  the  legality  of  the  capture.  In  that  case  the 
culture  was  made  by  a  boat  hired  and  manned  by  the  captain  of  a  king's  ship,  and  it 
^ma  hM  that  that  boat  did  not  become  part  of  her  Majesty's  navy ;  and  that  there- 
fciatiie  capture  did  not  enure  to  the  benefit  of  the  king's  ship  ;  but  the  legality  of 
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the  capture  was  not  disputed,  '^^th  respect  to  tlie  Echo,  therefore,  I  contend  ttii 
every  thing  was  done,  which  could  in  the  utmost  strictness  he  required ;  and  that  irifl 
respect  to  the  Felicidade,  we  had  a  full  right  to  seize  her.  I  quite  agree  with  ng 
learned  friends,  that  when  two  nations  enter  into  a  treaty,  creating  an  offence,  an  Ac 
of  Parliament  is  necessary  to  carry  it  into  execution,  to  make  it  obligatory  upon  th 
subjects  of  either  state,  and  to  give  jurisdiction  to  some  court  to  try  sudi  oflfeaee 
there  being  no  "  international  court,"  as  Vattel  has  well  said,  unless  two  nations  iri 
make  that  court,  as  the  Ck>urts  of  Mixed  Commission  were  made.  The  Echo  then  ben| 
rightfully  taken,  and  her  crew  in  lawful  custody,  it  is  evident  that  we  had  a  right  to  tds 
them  somewhere.  I  do  not  mean,  that  without  an  express  Act  of  Parliament,  it 
could  have  brought  them  to  trial  here  for  piracy ;  but  only  that  being  pirates  by  ft 
mandate  of  their  own  nation,  and  liable  to  be  punished  by  their  own  laws,  they  wer 
in  lawful  custody;  because  we  had  authority  on  the  high  seas,  derived  from  th 
Brazilian  government,  to  take  them  into  custody  for  the  purpose  of  handing  them  ofc 
to  punishment ;  they  were  in  legal  custody  under  the  first  article  of  the  treaty,  whri 
ever  might  become  of  them  afterwards.  What  would  have  become  of  them  is  ird 
known ;  the  vessels  would  have  been  taken  to  Sierra  Leone,  where  the  Mixed  Con 
mission  Court  would  have  condemned  them,  or  ordered  them  to  be  restored  ;  but  tt 
crew  would  have  gone  free,  there  being  no  court  for  the  trial  of  the  crime  of  jnnq 
Then  if  a  man  be  taken  up  for  an  offence,  for  which  he  may  rightfully  be  taken,  he  hi 
no  right  to  say  to  his  captor,  "  the  place  in  which  you  have  confined  me  is  not  legd 
in  your  possession ;"  neither  does  it  lie  in  the  mouths  of  the  crew  of  the  Echo  to  ■ 
that  the  Felicidade  was  not  lawfully  in  our  possession ;  and  these  prisoners,  exoq 
Majaval,  belonged  to  the  crew  of  the  Echo,  and  not  to  the  crew  of  the  Felicidade,  J 
that  be  so,  then  the  argument  about  the  book  of  instructions  falls  to  the  ground.  M 
learned  friend  admits  that  the  book  on  board  the  Wasp  did  contain  all  the  netcsM 
instructions ;  but  he  says  that  there  is  also  something  more,  not  warranted  by  tt 
treaty ;  that  objection,  however,  is  answered  by  the  obiservation  that,  as  to  Brazil,  tt 
same  instructions  woi:dd  not  be  applicable,  both  in  1827  and  1845;  and  that  as  tt 
book  contained  the  instructions  with  regard  to  every  nation,  it  was  necessary  that  tb 
provisions  of  the  Portuguese  treaties  should  remain  in  the  book,  because,  with  legtt 
to  Portugal  they  still  continue  in  operation.  In  this  view  of  the  case  it  also  beoonc 
immaterial  to  consider  whether  the  Felicidade  was  rightfully  taken  or  not ;  because  I 
all  events  these  third  parties  could  have  no  right  to  retake  her.  Here  is  a  vessel  in  tb 
possession  of  her  Majesty's  officers,  by  the  submission  of  the  master  ;  and  then  otb 
persons,  not  connected  with  that  vessel,  commit  piracy  upon  it ;  and  in  the  course  0 
committing  that  piracy,  they  kill  an  Englishman.  Now  piracy  may  be  punished  by  V 
whether  it  be  committed  upon  one  of  our  own  vessels  or  on  a  vessel  belonging  to  OM 
of  our  allies ;  the  law  is  so  laid  down  by  Lord  Coke  (drd  Inst.  45),  and  by  Sir  LeoGn 
Jenkins,  in  his  famous  charge  at  the  Old  Bailey  (Wjrnne's  Life,  xciv.),  in  whidi  h 
says :  "  Nor  does  the  case  differ,  although  the  party  so  assaulted  and  despoiled  slioali 
be  a  foreigner,  not  bom  within  the  king's  allegiance ;  if  he  be  in  amiciiid  regis,  bei 
eo  nomine  under  the  king's  protection,  and  to  rob  such  a  one  upon  the  sea  ii 
piracy."  If,  therefore.  Lieutenant  Stupart  was  lawfully  in  possession  of  the  jFV/iomM 
these  prisoners  committed  piracy  against  her  Majesty,  who  was  in  possession  by  hi 
oflicer ;  or  if  not,  then  against  Cerqueira,  to  whom  the  vessel  belonged,  who  WM I 
Brazilian  subject,  and  an  ally  of  England.  In  either  case,  the  observations  as  to  dl 
necessity  of  a  municipal  law  in  order  to  give  effect  to  a  treaty  fall  to  the  gnmat; 
because  piracy  is  a  crime  which,  confessedly,  all  nations  may  punish ;  and  pinfl) 
being  a  crime  of  that  nature,  if  in  the  course  of  the  commission  of  it  an  Sat 
lishman  is  killed,  the  question  is,  how  is  that  offence  to  be  dealt  with  ?  Depmmi 
case  (1  Taunt.  26)  has  been  referred  to;  but  Depardo  was  not  tried  under  Ih 
Admiralty  Act  (28  Hen.  8,  c.  15),  but  under  the  33  Hen.  8.  c.  23,  and  43  Geo.  I 
c.  113,  as  to  the  trial  of  indictments  for  murder  or  manslaughter  committed  onlnl 
out  of  the  United  Kingdom,  by  British  suljects,  whether  within  the  queen's  dominiotf 
or  without ;  and  it  was  throughout  that  case  assumed,  that  if  he  had  been  tried  nods 
tile  Admiralty  jurisdiction,  he  must  have  been  convicted.  Lord  Tenterden,  in  tkc 
wmrse  of  hit  aigument  in  that  case,  mentions  several  cases  in  which  foreignsn  hii 
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been  put  on  their  trials  here ;  he  says :  "  There  are  three  recent  cases  of  trials  of 
fareignera  for  similar  offences,  under  the  28  Hen.  8 — that  is,  the  Admiralty  Act ;  the 
other  is  the  33  Hen.  8.    The  first  in  order  is  that  of  Frangois  Antoine  Sauvajot,  & 
Kmdi  prisoner  of  war,  who  was  indicted  for  the  murder  of  Mosteau,  another  French 
pnaoner  of   war,  on  board  the  Triton  East  Indiaman,  upon  the  high  seas,  at  the 
cotance  of  the  English  Channel,  in  September,  1799.     He  was  convicted  of  man- 
iklighter,  and  burnt  on  the  hand  ;  this  was  a  short  time  after  the  Act  of  39  Greo.  3, 
e,  37,  B.  1,  (a)  received  the  royal  assent.     The  second  case  is  that  of  Jean  Prevot,  a 
Krenchman,  who  had  entered  at  Falmouth  as  a  marine  on  board  the  Lady  Shore  trans- 
port.    He  was  indicted  at  the  Old  Bailey,  in  December,  1799,  for  '  that  on  the  high 
ms,  within  the  jurisdiction  of  the  Admiralty  of  England,  with  force  and  arms,'  he 
anaulted  and  murdered  Wilcox,  the  master  of   the  Lady  Shore  transport.      The 
offence  was  committed  off  Cape  Trion,  in  Africa,  on  the  passage  to  New  South  Wales. 
He  was  convicted  and  executed ;  it  is  not  known  whether  he  was  a  prisoner  of  war  or 
not.    The  third  case  is  that  of  Acow,  a  Chinese  mariner,  who  was  tried  for  a  murder 
ennmitted  in  May,  1806,  on  another  Chinese  mariner,  on  board  the  Travers  East- 
hdiaman,  on  the  high  seas,  about  twenty  leagues  from  the  Azores,  in  the  course  of  the 
hmeward  voyage,  from  which  circumstance  it  appears  that  the  prisoner  must  have 
Ctiered  on  board  that  ship  abroad." 

Aldsjlson,  B. — In  each  of  those  cases  the  offence  was  committed  on  board  an 
English  ship. 

Godson. — And  here  it  was  committed  on  board  a  ship  in  the  possession  of  her 
Ih^ty.  The  case  of  R.  v.  Sawyer  (Russ.  &  Ry.  294,  and  Car.  Cr.  L.  103)  is  to  the 
ttme  effect.  Throughout  the  argument  in  that  case,  whilst  counsel  were  reasoning  as 
to  the  extent  of  the  jurisdiction  over  offences  committed  upon  land,  it  was  not  disputed 
tkit  the  Admiralty  has  jurisdiction  over  offences  committed  in  British  ships  even  by 
ftnigners,  who,  whilst  on  board,  owe  a  temporary  allegiance  to  the  crown  of  England ; 
ud  that  doctrine  was  also  recognized  as  to  ships  in  the  possession  of  her  Majesty's 
offoen.  But  suppose  that  these  prisoners  were  illegally  taken,  and  suppose  that  they 
Vtre  kept  in  an  illegal  place  of  confinement,  does  that  justify  the  killing  here  proved  ? 
It  ii  saiid  that  the  question  of  the  amount  of  force  necessary  does  not  arise  in 
tUi  case ;  it  never  could  in  a  case  of  this  sort.  Suppose  the  case  of  a  man  confined 
it  England  in  the  gaol  of  one  county,  whereas  he  ought  legally  to  be  confined  in  the 
ptA  of  another ;  that  is  the  present  case ;  and  would  that  justify  a  conspiracy  to  kill 
the  gaoler,  and  a  killing  in  pursuance  of  that  conspiracy  ?  This  is  very  different  from 
tk  case  put  on  the  other  side,  of  resistance  to  an  unlawful  attempt  at  apprehension, 
■d  a  killing  of  the  officers  in  the  course  of  that  resistance.  The  justification  of  that 
Ufing  rests  upon  the  principle  of  self-defence,  which  is  recognized  by  the  laws  of 
Cfery  coimtry ;  but  not  so  here  ;  in  this  case  the  argument  is,  that  being  in  custody, 
hit  taken  illegally  and  confined  in  an  illegal  place,  a  prisoner  may,  in  cold  blood,  after 
ll  struggle  is  over,  conspire  to  kill  his  gaoler.  What  ground  is  there  for  such  an 
■gament  ?  Is  the  prisoner  himself  about  to  be  murdered  ?  Certainly  not.  In  this 
CHe  the  lives  of  the  prisoners  were  in  no  danger  whatever ;  they  knew  that  they 
VDsJd  be  taken  to  a  certain  place,  and  then  immediately  released.  It  is  impossible, 
teefore,  to  maintain  that  the  circumstances  of  the  capture  and  confinement  here  found 
lonld  form  the  slightest  justification  of  the  conspiracy,  and  the  killing,  of  which  these 
Vamiers  were  gmlty.  I  submit,  therefore,  in  conclusion,  that  these  propositions 
mm  been  established :  first,  that  the  Felxcidade  was  either  legally  taken,  or  had 
Mnendered,  and  was  in  possession  of  the  queen's  officers ;  secondly,  that  the  Echo 
Us  beyond  doubt  legally  taken,  with  all  the  formalities  rendered  necessary  by  treaty ; 
ttd  that  if  the  Echo  were  legally  taken,  then  it  is  immaterial  whether  the  Felicidade 
Us  so  or  not ;  because  it  does  not  lie  in  the  mouth  of  the  crew  of  the  Echo  to  insist 
any  supposed  illegality  in  the  capture  of  the  Felicidade;  and,  lastly,  that  the 
'  ~  de  bong  in  the  possession  of  the  queen,  for  those  on  board  to  conspire  to  kiU  in 
trier  to  obtain  their  liberty,  and  much  more,  in  order  to  retake  the  ship  of  another,  was 

MWhoeby  It  it  cnaeted  that  sU otfencas  oom*     ialike  maimer  as  tretsoot,  &o.  are  Aireetcd  ts  bs 
«M  fVoa  the  Ug^  seat  ihaU  be  inquired  of»&c.,     bj  the  etat.  28  Hen.  8,  c.  1%. 
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nndoubtedlj  murder.  Accordingly,  in  whatever  point  of  view  the  case  is  regarded/ 
sufficient  reasons  appear  to  sustain  this  conviction.  The  verdict  was  taken  on  tiie 
third  count  of  the  indictment,  which  charges  the  death  by  drowning. 

Manning,  Serjt.,  in  reply. — ^The  argument  on  the  part  of  the  Crown  is  an  extraor* 
dinary  one,  that  the  queen,  by  the  wrongful  act  of  her  subject,  could  and  did  acquire  t 
property  in  this  vessel ;  when,  perhaps,  the  best  established  and  best  known  maxim  of 
the  law  of  England  is  that  the  king  can  do  no  wrong.  The  king  can  acquire  no  riglit 
or  interest  by  means  of  a  wrong  done  by  a  subject ;  he  cannot  be  a  disseisor,  nnxr  ca 
any  other  person  to  his  use.  If  any  person  does  a  wrongful  act  expressly  in  the  naae 
of  the  king,  it  will  not  enure  for  the  benefit  of  the  king,  but  is  the  wrongful  act  of  tiie 
individual ;  and  if,  therefore.  Captain  Usher  or  Lieutenant  Stupart  were  guilty  of  i 
wrongful  act  in  the  capture  of  these  vessels,  it  is  their  own  act  only,  and  vests  no  pro* 
perty  or  interest  whatever  in  the  Crown.  That  is  a  fundamental  principle  of  the  law  of 
England,  which  cannot  be  varied  by  the  circumstance  that  the  person  doing  the  act 
holds  rank  in  the  service  of  the  Crown.  Again,  it  is  said  that  the  provisions  of  the 
Portuguese  treaties  expired  as  to  Brazil  in  Alarch,  1830 ;  but  it  is  surprising  that  fndi 
an  assertion  should  have  been  made  in  the  face  of  the  stat.  8  &  9  Vict,  c  122,  wbidi 
recites  that  a  convention  had  been  concluded  between  this  country  and  the  Brazib  oa 
the  2drd  November,  1826,  and  that  an  Act  of  Parliament  had  been  passed  in  1827  lior 
carrying  that  convention  into  execution ;  that  a  mixed  commission  had  been  af^pointed 
for  adjudicating  the  cases  of  vessels  detained  under  the  provisions  of  the  said  oonvai> 
tion ;  and  that  the  fifteen  years  for  which  that  commission  had  been  appointed  would 
expire  on  the  13th  day  of  March,  1845  ;  that  the  Crown  of  Brazil  had  given  notice  t» 
her  Majesty's  government  that  the  treaty  would  not  be  renewed,  but  had  consentdl 
and  agreed  that  the  mixed  commission  sitting  at  Sierra  Leone  should  be  empowered 
to  continue,  as  at  present,  six  months  longer  for  the  sole  purpose  of  adjudicatiiig 
the  cases  then  pending,  and  also  the  cases  of  those  vessels  wluch  might  be  taken 
before  the  expiration  of  the  treaty  on  the  said  13th  day  of  March,  1845.  Now  the 
transaction  out  of  which  the  present  proceedings  arise  took  place  on  the  last  day  of 
February,  1845,  and  therefore  before  the  treaty  expired.  It  is,  however,  contended, 
with  regard  to  the  capture  of  the  Echo,  that  all  the  conditions  of  the  treaty  have  beet 
complied  with ;  but  first,  she  was  not  taken  by  a  British  vessel,  for  the  Felicidede  wn 
not  a  British  vessel,  whether  lawfully  captured  or  not ;  she  could  not  become  so  tOI 
after  condemnation  and  sale,  it  being  stipulated  by  the  treaty  that  the  vessels  captured 
by  virtue  of  its  provisions  are  to  be  sold,  after  condemnation,  for  the  benefit  of  boA 
nations.  But  then  it  was  argued  that  the  capture  was  not  made  by  the  FelicUakt 
but  by  the  boat  of  the  Wasp.  The  answer  is,  first,  that  it  does  not  appear  that  the 
boat  employed  on  the  occasion  belonged  to  the  Wasp;  there  is  no  statement  in  tiie 
-oase  to  identify  it  as  the  jolly-boat  of  the  Wasp. 

TiNDAL,  C.  J. — Can  we  not  collect  that  the  same  boat  is  meant? 

Manning. — It  is  certainly  not  stated ;  and  the  Court  will  not  import  it  into  the  eMe^ 
-against  the  prisoners,  that  this  jolly-boat  was  the  boat  of  the  Wasp  ;  but,  secondly,  if 
it  were,  1  submit  that  the  capture  was  substantially  and  in  rei  veritate  a  capture  by  tts 
Felicidade.  Secondly,  the  capture  of  the  Echo  was  not  made  by  an  officer  of  the  pioper 
-rank.  The  instructions  annexed  to  the  treaty  prohibit  the  "  visita"  or  search  of  asf 
Brazilian  vessel,  by  an  officer  of  less  rank  than  a  lieutenant ;  and  it  was  suggested  ca 
the  other  side,  that  the  capture  commenced  when  Lieutenant  Stupart  first  haikd  tts 
Echo ;  but  it  would  be  difficult  to  persuade  the  Court,  that  the  mere  hailing  of  a  itmi% 
which  immediately  sets  sail,  is  an  act  which  has  any  share  or  part  in  the  ci^ 
tore  of  that  vessel.  The  language  of  the  treaty  must  be  read  in  the  sense  in  wbidiit 
would  be  understood  by  plain  s^faring  men ;  and  the  real  question  is,  who  made  tts 
search  ?  Clearly,  the  officer  who  went  on  board,  Mr.  Pblmer,  and  not  lieutenant  Sti* 
part,  any  more  than  Captain  Usher,  or  the  Lords  Commissioners  of  the  Admiral^ 
under  whose  authority  every  capture  is  made.  The  visitation  and  search  are  stnc^f 
personal  duties,  not  to  be  performed  by  any  person  of  rank  inferior  to  a  lieotOHBt 
Thirdly,  the  FeUcidude  had  no  printed  instructions  on  board ;  the  fact  is  admitted,  bst 
it  ia  answered  on  the  part  of  the  Crown»  that  die  Wotp  had  printed  instrnctioai  CB 
board:  to  which  I  reply,  first,  that  the  Wn^YmA  nones  teoondly.  tfiatif  ahelHrfihr 
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^em  was  not  sufficient.  First,  I  say,  the  Wasp  had  no  instructions  on  hoard, 
those  which  she  had  on  hoard  were  had  and  false  instructions,  and  no  com- 
with  the  treaty.  The  hook  on  hoard  contained  one  instruction,  to  the  effect 
i  commanders  of  her  Majesty's  ships  were  not  authorized  to  search  any  vessel,, 
Jbey  had  heen  furnished  with  a  hook  of  instructions,  pursuant  to  treaty ;  hut 
en  furnished  with  those  instructions,  they  might  visit,  search,  and  detain  any 
n  vessel  suspected  of  being  engaged  in  the  slave-trade ;  and  that  is  in  direct 
1  of  the  treaty. 

B,  B. — That  refers,  no  douht,  to  the  treaty  of  1835, 

ling, — ^There  is  a  memorial  of  the  Brazilian  minister,  complaining  of  this  con- 
n  heing  put  upon  the  treaty. 
JK,  B. — Did  you  take  this  ohjection  at  the  trial  ? 
ling. — In  effect  I  did. 

ocK,  C.  B. — ^The  case  states  the  objection  to  be  that  there  were  no  instructions 
d  the  Felicidade ;  but  you  contend  that  if  there  were  only  bad  instructions  on 
t  is  the  same  thing  as  if  there  were  none. 
ing, — Precisely. 

OCK,  C.  B. — ^Mr.  Godson  considers  these  treaties  as  altogether  at  an  end,  but 
loubtful ;  because  the  treaty  with  Portugal  does  apply  to  some  parts,  where  the 
ide  is  unlawful.  There  is,  however,  this  difference  between  the  Portuguese  and 
dlian  treaties :  by  the  former,  the  slave-trade  is  made  unlawful ;  by  Uie  latter, 
lared  to  be  piracy. 

hig. — The  recital  in  the  8  &  9  Vict.  c.  122,  makes  it  clear  that  there  were  two 
contemplated  by  the  treaty  with  Brazil ;  one,  a  period  of  three  years,  during 
lie  slave-trade  was  lawful ;  and  the  other,  a  period  of  fifteen  years,  during  which 
nlawful,  and  provision  was  made  for  the  prevention  and  punishment  of  it.  The 
lie  Melomane  is  no  authority  for  the  validity  of  the  capture,  as  the  question  did 
8  there.  Now,  with  regard  to  the  Felicidade,  there  is  no  pretence  for  saying 
;  was  rightfully  taken.  She  was  not  a  piratical  vessel ;  she  was  not  actually. 
[  in  carrying  on  the  slave-trade ;  at  the  most,  she  was  only  a  vessel,  "  con- 
n  the  carrying  on"  of  that  traffic  ;  and  the  treaty  with  Brazil  adopts  precisely 
e  distinction  between  the  two  classes  of  offences  which  is  observable  in  the 
3eo.  4,  c.  113,  the  9th  section  of  which  makes  the  actual  conve3rance  of  slaves 
but  the  10th,  dealing  with  the  minor  offences  of  being  concerned  in  carrying  on 
iring  vessels  for  the  purpose  of  carrying  on  the  trade,  makes  them  felonies,  only 
ble  with  fourteen  years'  transportation.  Another  ground  taken  was,  that  the 
de  was  in  the  rightful  possession  of  her  Majesty's  officers,  because  Cerqueira, 
Ain,  had  acquiesced  in  the  capture,  and  thereby,  as  it  were,  assigned  his  interest 
ihip ;  the  only  evidence  of  any  such  assignment  being,  that  he  did  not  resist 
distance  would  have  been  at  the  peril  of  his  life ;  when  he  would  certainly  have 
tacked,  if  he  had  not  surrendered.  That  position  cannot  be  maintained  for  a 
:.  The  rule  laid  down  by  Mr.  Justice  Foster,  that  the  killing  is  primd  facie 
cannot  be  disputed ;  undoubtedly,  the  burden  is  cast  upon  the  prisoners  of 
ng  and  justifying  the  killing ;  and  it  is  submitted,  that  that  has  been  done 
That  point,  however,  does  not  go  to  the  jurisdiction ;  and  the  Admiralty  are 
o  shew  that  they  have  jurisdiction  over  this  offence.  That  they  have  ftdled  to 
ir  jurisdiction  is  limited  to  British  ships,  and  the  Felicidade  never  was  a  British 
id  could  not  have  become  so  until  after  sale,  under  the  jurisdiction  of  the  tri- 
t  Sierra  Leone.  The  case  of  the  Louis  (2  Dodson,  210)  is  in  point ;  for  there 
:ence  of  a  Vice- Admiralty  Court,  condemning  a  French  ship  for  being  employed 
lave-trade,  and  forcibly  resisting  the  search  of  the  king's  cruisers,  was  reversed ; 
slave-trade  was  held  not  to  be  piracy  by  the  law  of  nations. 
T,  in  reply.-— The  position  for  which  1  have  contended  has  not  been  shaken,  that 
on  is  triable  by  the  laws  of  a  country  to  which  he  has  not  expressly  or  impliedly 
ed  to  be  obedient.  This  country  has  never  exercised  jurisdiction  over  any  per- 
hout  such  consent ;  nor  has  it  ever  yet  been  held  that  a  Frenchman,  taken 
illy  from  the  shore  of  France,  and  wrongfully  brought  here,  or  carried  on  board 
|ish  ship,  would,  by  that  violent  and  wrongful  act,  be  made  subject  to  English 
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laws,  and  liable  to  punishment  in  this  country,  if  he  committed  any  offence  againit  tint 
law.  The  case  of  Perkin  Warbeck  is  directly  in  point  to  shew  tiiat  the  bong  in  lUi 
country  is  not  of  itself  sufficient  to  make  a  foreigner  subject  to  our  laws ;  and  Uie  eani 
^referred  to  by  Lord  Tenterden,  in  his  argument  in  R,  v.  Depardo,  are  no  authoiitiei 
the  other  way  ;  because  they  were  all  cases  in  which  the  olfence  was  committed  m 
board  an  English  vessel,  and  it  did  not  appear  in  any  one  that  the  offender  had  bem 
iUegally  taken  on  board  ;  but  as  to  some,  the  contrary  appeared.  The  jurisdiction  of 
the  Admiralty  of  England  has  been  stated  much  too  broadly  by  my  learned  friend ;  tiie 
claim  he  sets  up  is  too  extensive ;  for  Vattel,  on  that  subject,  says  (lib.  i.  c.  23, 8. 
280)  :  "  No  nation  whatever  has  a  right  to  take  possession  of  the  open  sea,  or  diim 
the  sole  use  of  it,  to  the  exclusion  of  otiber  nations,  the  right  of  navigating  and  fishing 
in  the  open  sea  being  a  right  common  to  all  men.  *  *  *  The  nation  that  aedci 
to  exclude  another,  does  him  injury,  and  furnishes  sufficient  ground  for  commenciiig 
hostilities  ;  nay,  more,  a  nation  which,  without  a  legal  claim,  would  arrogate  to  itidf 
an  exclusive  right  to  the  sea,  and  supports  its  pretension  by  force,  does  an  injury  to  il 
nations.''  Any  claim,  therefore,  on  the  part  of  the  Crown  of  England,  to  an  excfauhe 
jurisdiction  on  the  high  seas,  is  wholly  unfounded.  The  submission  of  Cerqneira,  tiie 
captain  of  the  Felicidade,  has  been  relied  upon ;  but  that  was  a  submission  to  supenor 
force,  which  could  not  confer  any  right  upon  the  captors,  more  than  if  the  vessel  hid 
been  captured  by  force,  without  surrender.  But  it  has  abo  been  said,  that  the  captoR 
was  by  a  boat  of  the  Wasp ;  and  assuming  the  identity  of  the  boat,  a  capture  by  Ae 
boat  would  not  be  a  capture  by  the  Wasp,  The  boat  was  not  sent  in  pursuit  of  that 
particular  vessel,  the  Echo  ;  she  was  put  on  board  another  vessel,  whose  boat  she  be- 
came for  the  time ;  and,  probably,  when  the  capture  was  made,  was  separated  iam 
the  Wasp  by  many  himdred  miles.  The  consequence  of  holding  the  capture  to  be 
lawful,  on  this  ground,  would  be  most  inconvenient ;  it  would  put  it  in  the  power  of 
English  officers  altogether  to  evade  the  provisions  of  the  treaty,  for  the  commanden  of 
cruisers  might  then  multiply,  to  any  extent,  the  number  of  vessels  commissioned  Id 
capture  slavers ;  a  deception  and  breach  of  good  faith  would  be  practised  on  foreignei^ 
if  by  the  treaty  we  said,  "  We  will  not  take  your  vessels,  except  by  ships  of  war  of 
our  Royal  Navy,"  and  then  proceeded  to  take  them  by  other  means.  The  instmctaoM 
to  the  cruisers  and  the  provisions  of  the  treaty  are  made  as  distinct  and  specific  as  pos- 
sible, that  the  Brazilians  may  know  when  they  are  rightfully  captured;  but  how  coaH 
they  guess  that  they  were  lawfully  captured,  because  a  boat  belonging  to  a  cruiser  WM 
on  board  the  vessel  capturing  them,  or  assisted  in  the  capture,  the  cruiser  herself  beof 
many  miles  distant  ?  With  regard  to  the  argument  used  on  behalf  of  the  Crown,  ttal 
the  Portuguese  treaties  had  ceased  to  operate,  it  is  only  necessary  to  refer  to  the  8  ft  9 
Vict.  c.  122,  which  recites  that  the  whole  of  the  Brazilian  treaty  was  in  force  at  lJ« 
time  of  this  transaction ;  and  by  the  3rd  article  of  that  treaty,  it  was  agreed  that  A 
the  matters  and  things  contained  in  the  Portuguese  treaties,  together  with  the  instrae* 
tions  and  regulations  annexed  to  the  treaty  of  28th  July,  1817,  should  be  appM 
mutatis  mutandis,  to  the  contracting  parties  and  then:  subjects,  as  effectually  as  if  tiief 
were  recited  word  for  word  therein.  Then  with  regard  to  the  treaty  of  1 817,  tlieie  w« 
a  separate  article  appended  to  it,  in  these  words : — "  As  soon  as  the  total  abolition  eC 
the  slave-trade  for  the  subjects  of  the  Crown  of  Portugal  shall  have  taken  place,  tte 
two  high  contracting  parties  hereby  agree,  by  common  consent,  to  adapt  to  ^taX  iMtf 
of  circumstances  the  stipulations  of  the  additional  convention  concluded  at  London  tie 
28th  day  of  July  last ;  but  in  default  of  such  alterations,  the  additional  conventkn  flC 
that  date  shall  remain  in  force  until  the  expiration  of  fifteen  years  from  tiie  d^f  fl» 
which  the  general  abolition  of  the  slave-trade  shall  so  take  place,  on  the  part  xt  tti^ 
Portuguese  Government ;"  so  that,  as  to  Portugal,  it  is  expressly  agreed  that,  mitaP 
altered,  those  stipulations  are  to  continue  in  force  for  fifteen  years  a^  the  total  dbe- 
lition  of  the  slave-trade ;  and  yet  it  is  contended,  with  regard  to  Brazil,  that  tboae  itf- 
pulations  were  not  required,  and  therefore  ceased  to  operate,  after  its  total  abGiitinn»e|^ 
tiie  part  of  that  countiy.  Surely,  if  they  were  necessary  for  the  one,  tfa^  were  d 
necessary  for  the  other ;  and  their  continuance,  in  point  of  fact,  is  deaiw  e 
If  the  first  article  of  the  Brazilian  treaty  stood  alone,  it  would  be  null  and  in 
it  it  dedaratovy  only,  and  gifesno  powers  of  search  or  detention  wbaliem  Til  iel 
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•  fint  dauae  in  the  stat.  7  &  8  Geo.  4,  c.  74,  which  generally  prohibits  the  trade* 
ifing  to  the  odier  sections  of  the  Act  the  application  of  particular  penalties  to  parti*- 
thr  offences.  Lastly,  it  was  argaed  that,  in  the  absence  of  proof  that  to  kill  was 
eetsary  for  the  purpose  of  effecting  their  liberation,  the  prisoners  must  be  convicted 
nnirder ;  but  precisely  the  converse  is  the  truth.  The  question  of  the  amount  of 
(Jence  was  not  put  to  the  jury,  and  therefore  I  have  a  right  to  assume  that  no  more 
dfence  was  used  than  was  necessary ;  and  therefore,  the  prisoners  bemg  in  unlawful 
irtiody,  and  there  being  no  finding  by  the  jury  that  any  excess  of  violence  was  used, 
tey  are  entitled  to  an  acquittal,  unless  the  prosecutor  shews  that  a  person,  in  unlawful 
iitody,  killing  his  gaoler,  under  any  circumstances  whatever,  is  guilty  of  murder;  and 
nt  is  not  the  case.  (R»  v.  Thompson,  1  Moo.  C.C.  80,(a)  and  R,  v.  Curvan,  1  Moo. 
;C.  132.)(&) 

Hie  judges  on  the  following  day  assembled  to  consider  the  case ;  and  the  result  was, 
lat  they  desired  to  have  the  case  re- argued  by  doctors  of  the  civil  law.  The  execu- 
on  of  the  sentence  was  accordingly  fiir^er  respited ;  and  on  the  drd  of  December  fol- 
pvmg,  the  case  was  again  argued  before  the  same  judges,  in  Serjeants'  Inn  Hall. 
jMdams  (with  whom  was  Manning),  for  Ribeiro,  Francisco,  Martinos,  and  Joaquim. 
-In  questioning  the  propriety  of  this  conviction,  I  will  confine  myself  as  much  as 
onble  to  the  arguments  wMch  would  suggest  themselves  in  the  courts  in  which  I 
He  the  honour  of  practising.  Now  the  conduding  paragraph  of  the  learned  judge's 
ifott  la  in  these  terms :  "  I  thought  that  the  Feiicidade  was  in  the  lawful  custody  of 
Br  Majesty's  officers— that  all  on  board  that  vessel  were  within  her  Majesty's 
Attiralty  jurisdiction,  and  that  the  jury,  if  satisfied  by  the  evidence  that  the  prisoners 
otted  together  to  slay  all  the  English  on  board,  and  run  away  with  the  vessel,  that 
earrying  that  design  into  execution,  Majaval  slew  Mr.  Palmer  by  stabbing  him  and 
rowing  him  overlxMurd,  and  that  the  other  convicted  prisoners  were  present  aiding 
d  abetting  Majaval  in  the  commission  of  that  act,  should  find  them  guilty  of 
DBider."  This  conviction,  therefore,  is  founded  upon  the  assumption  that  the  prisoners 
ere  in  lawful  custody ;  and  therefore  that  they  and  all  on  board  the  Feiicidade  were 
ttm  the  queen's  Admiralty  jurisdiction ;  and  part  of  my  argument  will  go  to  attack 
IB.  i^ch  is  the  very  foundation  of  the  conviction.  [He  then  read  at  length  the 
K ;  observing,  as  he  proceeded,  that  the  surrender  of  the  Feiicidade  was  not,  as  had 
en  suggested,  a  voluntary  surrender,  but  a  submission  to  superior  force ;  and  that 
ere  was  no  evidence  of  the  identity  of  the  jolly-boat  as  a  boat  of  the  Wasp,  or  tiiat 
e  Tiessel  captured  by  Mr.  I^dmer  was  the  vessel  seen  firom  the  Wasp ;  that  at  the 
■e  when  the  Echo  surrendered.  Lieutenant  Stupart  had  been  separated  from  the 
'(up  fifty-two  hours  ;  that  they  might  have  been  sailing  in  different  directions,  and  so 
9e  been  many  himdred  miles  apart.]  Now  if  these  prisoners  were  in  lawful  custody, 
sir  conduct  might  perhaps  be  described  as  a  plot  to  kill ;  but  if  not,  the  case  assumes 
tliftrent  aspect ;  and  the  plot  to  kill  becomes  merely  a  plan  to  regain  the  liberty  of 
liidi  they  had  been  unjustly  deprived ;  and  if,  in  pursuance  of  that  purpose,  a  killing 
■oed,  it  would  not  be  murder.  The  whole  case,  therefore,  resolves  itself  into  the 
B  question,  whetiier  the  prisoners  were  in  lawful  custody ;  if  they  were  not,  then 
vc  was,  in  the  first  place,  no  corpus  delicti;  and,  in  the  second  place,  even  supposing 


^ 


W)  In  R,  y.  Tkompsont  the   prisoner  took  bis  sneh  a  proTocatioii  as  reduced  the  offence  to  man- 

li  and  left  his  work,  saying,  "  that  he  would  do  slaaghter  only. 

r  any  bloody  constable  that  offered  to  stop  him,*'  (&)  In  R,  v.  Curvan,  a  constable  took  a  man  with- 

1  Ua  master  applied  to  a  constable  to  take  bim,  out  warrant,  npon  a  charge  which  gave  him  no  an- 


t  BHide  no  charge  against  him,  and  the  master  thority  to  do  so,  and  the  prisoner  ran  away,  and 

i  Ike  constable  followed  the  prisoner  and  found  J.  S.,  who  was  with  the  constable  all  the  time,  and 

A  Ib  •  public  privy,  as  if  he  had  occasion  there,  was  charged  by  him  to  assist,  ran  after  the  prisoner, 

i  Um  master  said,  "  This  is  the  man,  I  giTe  you  who,  to  prerent  his  being  retaken,  killed  J.  S. ;  and 

Hfa  Ol  him  ;^  upon  whkh  the  constaue  said,  it  was  holdea  to  be  manslaughter  only,  although, 

f  oar  natter  gives  jwi  in  charge  of  me,  you  must  whilst  under  the  diarge  of  the  constable,  the  pri- 

.irikh  ■•;"  and  the  defendant  immediately  stab-  soner  struck  the  man  who  gave  the  charge;   oe- 

i  Ike  constable ;  it  was  holden  by  a  minority  of  cause  a  blow  under  the  prorocation  of  the  illegal 


ft  JpKJgrft,  that  as  the  actual  arrest  would  have     arrest  would  not  justify  the  constable  in  detaining 
"^      \  the  attempt  to  arrest,  when  the  defen-     him,  unless  the  blow  were  likely  to  be  followed  by 


ifciMi  la  such  a  situation  that  he  could  not  get     dangerous  consequences,  and  formed  a  newaad  dls- 
miff  and  when  the  waiting  to  give  notice  ml^t     tinct  ground  of  detainer. 


tm  msUkd  the  constable  to  make  the  arrest,  waa 
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that  there  was  a  killing,  for  which  they  would  be  guilty  of  murder,  according  to  tk 
laws  of  this  country,  still  they  have  been  tried  in  foro  non  competenti,  for  they  ire 
not  amenable  to  the  kws  of  this  country ;  and  on  no  principle  of  international  kw 
can  this  conviction  be  sustained.  Two  vessels  were  seized  and  detained;  and  tot 
certain  extent  the  capture  of  both  is  in  question,  but  different  considerations  apply  to 
each.  First,  therefore,  as  to  the  Felicidade,  on  board  of  which  the  transaction  in 
question  took  place ;  she  was  a  Brazilian  schooner,  and  if  lawfully  detained,  the  deten- 
tion must  have  been  under  the  convention  between  this  country  and  the  Emperor  of 
Brazil,  and  the  Act  of  the  7  &  8  Geo.  4,  c.  74,  (a)  founded  upon  it.  That  Act,  in 
substance,  ssdd,  that  during  the  continuance  of  the  slave-trade  it  should  be  carried  on 
in  such  and  such  a  manner,  and,  if  carried  on  otherwise,  should  be  attended  with  sodi 
and  such  visitations ;  and  that  from  and  after  a  certain  period  it  should  not  be  carried 


(a)  The  following  are  the  proTisioni  of  the  ttat. 
'7  &  8  Geo.  4,  c.  74,  not  already  inserted  in  the  ear- 
lier pa^s  of  this  report: — "  And  whereas  by  the 
third  article  of  the  said  convention,  the  high  con- 
tracting parties  farther  agreed  that  all  the  matters 
and  things  contained  in  these  treaties,  together  with 
the  instructions  and  regulations,  and  forms  of  in- 
atmments  annexed  to  the  treaty  of  28th  Jaly,  1817, 
should  be  applied,  mu/o/umtcfaadtf,  tothe  said  con- 
tracting parties,  and  their  subjects,  as  effectually  as 
if  they  were  recited  word  for  word  therein,  confirm- 
ing and  approving  thereby  all  matters  and  things 
done  by  their  rcspec^ve  subjects  under  the  said 
treaties,  and  in  execution  thereof ;  and  by  the  fourth 
article  of  the  said  conyention,  for  the  execution  of 
the  purposes  of  the  said  convention,  the  said  high 
eontractinff  parties  fioirther  agreed  to  appoint  forth- 
with mixed  commissions,  after  the  form  of  those 
already  established,  on  the  part  of  his  Britannic 
Mi^esty  and  the  Kinf  of  Portugal,  under  the  con- 
vention of  the  28th  of  JuIt,  1817.  And  whereas  by 
the  fifth  article  of  the  said  canvention,  it  is  agreed 
that  the  said  convention  should  be  ratified,  and  the 
ratifications  should  be  exchanged  at  London,  within 
four  months  from  the  date  thereof,  or  sooner  if  pos- 
sible; and  the  same  has  been  done  accordingly: 
And  whereas  it  is  expedient  and  necessary  that 
effectual  provision  should  be  made  for  carrying  into 
execution  the  provisions  of  the  said  convention: 
And  whereas  the  several  articles  and  provisions  of 
the  treaties,  and  the  several  explanatory  articles 
which  have  been  added  thereto,  mentioned  in  the 
■aid  several  articles,  and  the  instructions  and  regu- 
lations, and  forms  of  instruments  annexed  to  the 
treaty  mentioned  In  the  said  third  article,  are  fully 
set  forth  in  an  Act  made  and  passed  in  the  fifth  year 
of  his  present  Mi^jesty,  intituled,  '  An  Act  to  amend 
and  consolidate  the  Laws  relating  to  the  abolition 
of  the  Slave  Trade ;'  reciting  and  confirming  an  Act 
made  and  passed  in  the  fifty. eiehth  year  of  his  late 
Majesty  King  Geor^  the  Third,  intituled,  *  An  Act 
to  carry  into  execution  a  convention  made  between 
hit  Mijesty  and  the  King  of  Portugal,  for  the  pre- 
venting Traffic  in  Slaves  ;*  and  an  Act  made  and 
passed  in  the  fifty. ninth  year  of  his  late  Majesty 
King  George  the  Third,  intituled,  *  An  Act  to  amend 
an  Act  of  last  Session  of  Parliament  for  carrying 
into  execution  a  convention  made  between  his  Ma- 
jesty and  the  King  of  Portugal,  for  the  preventing 
the  Traffic  in  Slaves  ;*  be  it  therefore  enacted  by 
the  King's  most  excellent  Majestj,  by  and  with  the 
advice  and  consent  of  the  Lords  spiritual  and  tem- 
poral and  Commons  in  this  present  Parliament 
assembled,  and  by  the  authority  of  the  same,  that 
the  several  treaties,  articles,  matters,  and  things 
aforesaid,  as  the  same  are  set  forth  in  the  said  Acts, 
and  the  several  powers,  peaaltiet,  provisions,  enact- 
ments, and  danset  In  the  same  Acts  relating  thereto, 
•haU  be  amUed«  ■wloMi  flwfaiuNf ,  to  Ua  Mi^jetty 
aad  tiM  Eatpeior  of  BiaxU,  and  thdr  rcapcctivt 


subjects  ;  and  that  all  matters  and  things  done  or  ta 
be  done  in  pursuance  thereof,  so  far  as  they  are  ip> 
plicable  to  the  said  convention  between  bis  MiMf 
and  his  Majesty  the  Emperor  of  Brazil,  shsll  be 
deemed  lawful,  and  authorized  by  this  Art  ia  Hke 
manner,  form,  and  effect  as  if  all  the  said  aevBal 
treaties,  articles,  matters,  and  things,  and  all  tiie 
said  powers,  penalties,  provisions,  enactments,  aad 
clauses  were  repeated  and  set  forth,  mmtaiit 
di»y  in  this  Act ;  and  that  from  and  after  the 
of  this  Act  it  shall  not  be  lawful  for  any  pmoa  b 
commence,  prosecute,  or  proceed  in  any  dite, 
action,  or  sut  whatever,  in  the  high  Conrt  of  AW- 
ralty,  or  in  any  other  court,  or  b^ore  any  jidgcs  cr 
persons  whomsoever,  other  than  the  sevoal  Btari 
courts  of  justice  appointed  under  and  by  vbtwd 
the  said  convention  between  his  Maje^  wbA  Hi 
Majesty  the  Emperor  of  Brazil,  and  the  iBatndlM 
and  regulations  therein  mentioned  or  rcfinred  ti^ 
and  this  Act,  for  the  condemnation  or  reatitatiaa  tf 
any  ship,  or  cargo,  or  slaves,  or  for  any  po^piaM 
tion  or  indemnification  for  any  loss  or  daaia|t,orfv 
any  injury  sustained  by  such  ship,  cargo,  or  slani^ 
or  by  any  person  on  board  any  such  ship,  in  eoB» 
quence  of  any  capture,  ensure,  or  detention,  niv 
the  authority,  or  in  pursuance  of  the  provfadawtf 
the  said  last-mentioned  convention,  or  of  tha  k- 
structioos  and  regulations  therein  mfentkMad  V 
referred  to,  or  of  Uiis  Act ;  and  that  the  peodM 
of  any  claim,  suit,  or  proceeding  instituted,  or  wliel 
may  be  instituteid,  before  any  of  the  adU  ataii 
courts  so  to  be  appointed  under  the  authority  of  tli 
said  last-mentioned  convention,  and  the  instradlMi 
and  regulations  therein  mentioned  or  tdkxnk% 
and  this  Act,  for  the  condemnation  or  restitaliHitf 
any  ship,  or  cargo,  or  slaves,  taken,  aeized,  or  di> 
tained  by  virtue  of  the  said  last-mentioned  i 
tion,  or  of  the  Instructions  and  regulatioaa 
mentioned  or  referred  to,  or  for  any  com] 
or  indemnification  for  any  loss  or  damage 
quence  of  the  taking,  seuring,  or  detaining  any  imI 
ship,  or  the  final  abjudication,  condemnation,  jndf* 
ment,  or  determination  of  any  such  mixed  cout,* 
the  case  shall  require,  may  be  pleaded  in  bar,  V 
given  in  evidence  under  the  general  issue ;  or  incM* 
no  such  claim,  suit,  or  proceeding  shall  haie  biii 
instituted  before  any  such  mixra  court,  then  ttc 
said  last-mentioned  convention,  and  theinstraflli** 
and  regulations  therein  mentioned  or  refiertedleli 
this  Act,  may,  in  like  manner,  be  pleaded  in  bar,  V 
given  in  evidence  under  the  general  issne ;  aad  tfBT 
such  ^ea  in  bar,  or  evidence  so  given  under  tht  |^ 
neral  issue,  shall  be  deemed  and  adjudged  to  Mi 
good  and  complete  bar  to  any  aueh  dum,  wdOmt 
snit,  or  proceeding  in  the  aaid  high  Govt  of  AM* 
ralty,  or  in  any  court  or  place  other  than  each  ■W 
eourts ;  any  thing  In  any  Ad  or  Acta,  or  hw  ir 
laws,  to  the  oontrary  in  any  wlae  i 
ing." 
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n  at  all  by  Brazilian  subjects ;  and  if  carried  on  in  any  form,  or  under  any  pretext,  it 
ihoiild  be  deemed  and  treated  as  piracy.  Of  course,  if  that  part  of  the  statute  applied 
whidi  relates  to  the  period  of  the  lawful  continuance  of  the  trade,  no  question  what- 
ever  could  arise ;  but  the  period  has  long  expired  from  and  after  which  the  trade  i» 
declared  to  be  piracy.  Or  if,  on  the  other  hand,  the  prisoners  were  pirates  jure 
yni<lMKm>  as  distinguished  from  any  municipal  law,  in  that  case  not  a  word  could  be 
ttid  against  the  propriety  of  this  conviction  ;  but  I  submit  that,  upon  the  construction 
df  ibis  statute,  and  the  conviction,  taken  together,  the  prisoners  were  not  pirates  at  all  ^ 
ind  h  fortiori  not  pirates  yure  gentium.  In  the  first  place,  the  slave-trade  is  not  piracy* 
xmleas  it  be  made  so  by  particular  acts,  conventions,  and  laws.  {The  Louis,  2  Dods. 
510.)  In  that  case  the  question  of  piracy  was  very  fully  considered.  The  Lmns,  a 
French  vessel,  notoriously  a  slaver,  was  captured  by  the  king's  ship  QMeen  Charlotte, 
nd  resistance  being  made,  eight  of  the  crew  of  the  latter  were  killed — piratically 
killed,  as  was  alleged ;  but  the  Court  of  Admiralty,  reversing  a  sentence  of  condemna- 
tion by  the  Vice-Admiralty  Court,  held  that  there  was  no  piracy.  There  was  in  that 
CMC  also  a  question  how  ^r  the  trading  in  slaves  was  in  contravention  of  any  French 
tar.(fl) 

Sir/o^n  Dodson. — There  was  no  actual  treaty  with  France  at  that  time,  prohibiting 
die  slave-trade. 

Pollock,  C.  B. — ^No ;  the  treaty  referred  to  in  that  case  was  altogether  prospective. 

Pakxe,  B. — ^And  it  did  not  make  the  trade  piracy. 

Aidams, — But  Lord  Stowell  said  in  that  case  that  it  was  perfectly  clear  that  the 
Ltmi  could  only  be  condemned  for  piracy  "  on  the  ground  of  her  occupation  as  a  slaver," 
tad  that  "  it  required  no  labour  of  proof  to  shew  tibat  such  an  occupation  was  not  a 
kgal  piracy."  Then  the  question  arises,  whether,  if  the  trade  is  made  piracy  by  an 
Act  of  Parliament  and  a  convention,  it  then  becomes  piracy  according  to  the  jus  gentium ; 
but  tiie  distinction  is  clearly  laid  down  in  Wheaton's  Elements  of  International  Law 
(vbL  I,  pp.  162, 164) : — ••  The  judicial  power  of  every  state  extends  to  the  punishment 
of  certain  offences  against  the  law  of  nations,  among  which  is  piracy.  Rracy  is  de- 
fined by  the  law  writers  to  be  the  offence  of  depredating  on  the  seas  without  being 
odiorized  by  any  sovereign  state,  or  with  commissons  from  difierent  sovereigns  at  war 
vidi  each  other.  The  officers  and  crew  of  an  armed  vessel  commissioned  against  one 
ttftion,  and  depredating  upon  another,  are  not  liable  to  be  treated  as  pirates  in  thus  ex- 
eeeding  their  authority.  The  state  by  whom  the  commission  is  granted,  being  respon- 
■ble  to  other  nations  for  what  is  done  by  its  commissioned  cruisers,  has  the  exclusive 
jviadiction  to  try  and  punish  all  offences  committed  under  colour  of  its  authority.  *  * 
lUs  proposition,  however,  must  be  confined  to  piracy  as  defined  by  the  law  of  nations, 
nd  cannot  be  extended  to  offences  which  are  made  piracy  by  municipal  legislation. 
Kncy,  nnder  the  law  of  nations,  may  be  tried  and  punished  in  the  courts  of  justice  of 
ay  nation,  by  whomsoever  and  wheresoever  committed ;  but  piracy  created  by  muni« 
c^  statute  can  only  be  tried  by  that  state  within  whose  territorial  jurisdiction,  and  on 
tottd  of  whose  vessels,  the  offence  thus  created  was  committed.  Thus  the  crimes  of 
Kmder  and  robbery  committed  by  foreigners  on  board  of  a  foreign  vessel  on  the  high 
Mit  are  not  justiciable  in  the  tribunslB  of  any  other  country  than  that  to  which  ue 
lend  belongs ;  but  if  committed  on  board  of  a  vessel  not  at  the  time  belonging,  in  fistct 
11  well  as  right,  to  any  foreign  power,  or  its  subjects,  but  in  possession  of  a  crew  acting 
IB  defiance  of  all  law,  and  acknowledging  obedience  to  no  flag  whatsoever,  these  crimes 
'^tKf  be  pimished  as  piracy  under  the  law  of  nations,  in  the  courts  of  any  nation  having 
Ciirtody  of  the  offenders."  Now,  that  being  so,  I  say  that  these  prisoners,  if  pirates  at 
^  were  only  pirates  under  the  terms  of  Uie  convention  and  not  jure  gentium ;  but  I 
io^  that  they  were  pirates  at  all.  Can  it  be  contended  that  because  the  King  of 
Inland  and  the  Emperor  of  Brazil  have  entered  into  a  convention  declaring  that  after 
t  eertain  period  the  trading  in  slaves  shall  be  deemed  to  be  piracy,  therefore  it  is  piracy, 
W  that  all  Brazilian  subjects  from  that  time  engaging  in  the  trade  are  therefore 

(i)  !•  tb«  eowM  of  his  jndgmrat.  Lord  Stowell  interest  of  foreigners^  unless  they  are  fonnded  vpoa 

M  8ir  W.  Seott)  snid,  with  regard  to  51  Geo.  S,  prindples  and  impose  regulations  that  are  coniisteat 

'^MAcr  tUs  British  Aet  of  Farttament,  nor  any  with  the  law  of  nations.^' 
tMarissko  ftninded  on  it,  can  aflbct  any  right  or 
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pirates?  Is  there  any  prohibitory  law,  any  statute,  ordinance,  or  edict  ia  Braal 
denouncing  persons  engaged  in  that  trade  as  pirates  ?  The  period  during  wfaidi  tkc 
continuance  of  the  slave-trade  was  lawful  under  the  treaty  expired  in  1830 ;  it  is  mm 
1845 ;  and  during  the  whole  of  that  interval  is  there  a  single  instance  of  any  Bniiii 
lian  subject  having  been  treated  as  a  pirate  ?  Not  one.  The  truth  is,  that  that  st^iiii 
lation  has  been  waived ;  whether  it  was  not  in  the  power  or  was  contrary  to  tin 
inclination  of  the  Emperor  of  Brazil  to  carry  it  out,  is  immaterial ;  for,  in  point  of  fiMi 
that  stipulation  has  been  waived  by  the  mutual  consent  of  both  parties.  This  W] 
vessel,  tiie  Felicidade,  was  not  treated  as  a  pirate ;  she  would  have  been  sent  to  Sienoi 
Leone  to  be  condemned  by  the  Mixed  Commission ;  and  how  she  would  have  bees 
dealt  with  there,  is  very  well  known.  Then  was  the  seizure  lawful  under  the  statute 
7  &  8  Oto.  4,  c.  74,  and  the  convention  therein  recited  ?  [He  then  referred  to  tk 
terms  of  that  convention,  embodying  therein  the  stipulations  of  the  Portuguese  treatiei 
{vide  suprii,  pp.  310,  318),  and  also  to  the  stipulations  of  those  treaties,  as  recited  k 
5  Geo.  4.  c.  1 13  (vide  supra,  pp.  298—301,  306, 307).]  These  then  are  the  conditiias 
upon  which  alone  the  contracting  parties  mutually  consent  to  the  right  of  visitation  aol 
search ;  they  are  conditions  precedent,  which  not  being  fulfilled,  the  right  itself  is  destroyal 
With  regard  to  the  Felicidade,  as  she  had  no  slaves  on  board,  even  if  the  search  woe 
lawful,  the  detention  was  unlawful ;  whilst  in  the  case  of  the  Echo,  h  cauver90,  Ht 
detention  would  be  lawful,  if  the  search  were  lawful ;  but  an  unlawful  capture  camut 
be  justified  by  a  lawful  detention.  Now,  the  vessel  making  the  search  must  be  fxa» 
nished  with  proper  instructions  according  to  the  treaty ;  and  the  officer  is  bound  to 
adhere  to  the  exact  tenor  of  the  instructions.  The  evidence  in  the  present  caae  yKU$ 
that  the  instructions  on  board  the  W^asp  were  not  the  proper  instructions. 

Aldbbson,  B. — The  only  evidence  is  that  the  Wasp  had  printed  instructioni  oa 
board. 

Parks,  B. — You  may  take  it,  either  that  no  instructions  were  in  evidence ;  or  tU 
the  instructions  on  board  were  those  produced  at  the  trial. 

Addams, — The  proper  instructions  are  annexed  to  the  treaty,  and  are  dedaxedto 
be  "  an  integral  part  thereof;"  and  if  the  Wasp  was  furnished  with  instructioDS,  uri 
they  were  the  instructions  annexed  to  the  treaty,  she  violated  them. 

Pollock,  C.B. — It  may  be  put  thus:  either  the  Wasp  violated  the  instructiflBli 
or  the  instructions  violated  the  treaty. 

Addams. — And  if  she  had  no  instructions,  or  the  instructions  were  violated,  tfatn 
the  search  of  the  Felicidade  was  unlawful ;  at  all  events,  her  detention  was.  Rds* 
ence  has  been  made  to  the  additional  article  of  March,  1823;  whereby,  after  redtiqi; 
the  practice  that  existed  of  putting  slaves  momentarily  on  shore  in  order  to  avoid  a  Op 
ture  by  a  king's  ship,  it  was  declared  that  if  there  should  be  clear  and  undeniable  pcov 
of  slaves  having  b^n  put  on  board  in  the  particular  voyage,  on  which  the  veaaid  ii 
captured,  such  vessel  might  be  detained  by  the  cruiser,  and  afterwards  be  condenoMl 
by  the  Mixed  Commissioners ;  but  is  there  "  clear  and  undeniable  proof"  that  the  Al^ 
cidade  had  had  any  slaves  on  board  in  the  course  of  that  particular  voyage  ?  ThSl 
is  no  pretence  for  sa3ring  that  there  is  clear  and  undeniable  proof  of  it,  or  indeed  i^ 
proof  at  all.  Waiving,  therefore,  any  question  as  to  the  search  of  the  Felicidade,  itv 
beyond  all  doubt  that,  both  under  the  original  convention  and  the  additional  axtiok 
the  detention  was  unlawful ;  and  that  the  Felicidade,  therefore,  was  not  in  the  IswU 
custody  of  her  Majesty's  officers. 

Aldsbson,  B. — Whether  she  were  seized  by  the  authority  of  the  British 
ment  or  not  ? 

Addams, ^-^YeA ;  if  the  capture  is  made  by  a  British  officer  acting  under ' 
instructions  furnished  to  him  by  the  British  government,  those  instructionB  wiE  bt 
a  justification  for  him  to  his  own  government ;  but  not  so  as  between  him  tfi 
foreigners. 

Pahkb,  B. — Supposing,  instead  of  a  murder,  this  had  been  a  larceny  comnittri 
on  board  the  Felicidade,  would  the  Admiralty  have  had  jurisdiction  ?  Would  it;  If 
the  vessel  had  been  seized  under  Admiralty  instructions,  which  were  ooatrMy  to  da 
treaty?  Would  it,  if  the  vessel  had  been  seized  by  Captain  Usher,  contrary  to  f 
tions,  or  without  inatructiona  ? 
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Adiami.^^la  neither  of  these  cases  would  the  Admiralty  have  had  jurisdiction. 
AuDnsow,  B. — Is  the  nationality  of  the  ship  changed  hy  a  capture  which  is  the 
prifite  wrongful  act  of  the  captor;  and  is  it  changed  by  a  capture  which  is  the 
^^Rongful  act  of  the  government  ? 

Lord  Dbnhan,  C.  J.— Where  should  an  offence  committed  on  the  deck  of  the 
WdJcUade  after  the  capture  have  been  tried  ? 

Au>BB80N,  B. — That  is  one  of  the  points  we  want  information  upon. 
Paekb,  B.— -It  is  a  very  different  thing  whether  the  seizure  is  by  a  British  subject 
aetmg  of  his  own  accord,  or  acting  under  instructions  from  his  government. 

Addama.'-^l  will,  with  permission,  reserve  for  the  present  my  answer  to  these  ques* 
tions ;  and  proceed  to  consider  the  case  of  the  Echo,    As  to  this  vessel,  the  treaty  was 
fbhted  in  several  points.     The  search  was  made  "  by  an  officer  holding  a  rank  infe- 
\    dor  to  that  of  lieutenant  in  the  navy,"  viz.,  by  a  midshipman.    There  were  no  instruc- 
tboB  on  board  the  Felicidade,  and  she  had  been  absent  fifty-two  hours  from  the  Wasp, 
dbich  had  instructions,  and  was  perhaps  500  miles  horn  her.     The  visit  and  search 
me  not  made  by  "  a  ship  of  war  of  our  royal  navy,"  but  by  means  of  a  jolly-boat» 
nd  lum  constat  what  jolly-boat.     If  it  were  the  jolly-boat  of  the  Wasp,  it  would 
lake  no  difference ;  for  under  the  circumstances  it  became  pro  tanto  a  part  of  the 
hMeidade.     It  has,  however,  been  said  that  the  Felicidade  might  be  considered  a 
teDder  of  the  Wasp ;  but  that  is  conclusively  answered  by  the  case  of  the  Melomane 
(5  Rob.  41),  cited  on  the  former  argument,  and  the  cases  of  the  Zepherina  (2  Hagg. 
S17)»  and  tilie  Donna  Barbara  (2  Hagg.  366).     In  the  case  of  the  Zepherina,  the  ques- 
tion was,  how  fiEu:  the  services  of  a  tender  would  enure  to  the  benefit  of  the  principal 
fend ;  and  it  was  held,  that  the  tender  must  have  been  attached  by  ord.cr  of  the  Lord 
Sgh  Admiral.     The  other  case,  of  the  Donna  Barbara,  was  disposed  of  on  the  ground 
of  tibe  absence  of  any  such  attachment ;  it  being  there  held,  that  inasmuch  as  the 
soEore  of  a  Portuguese  slave-ship  must,  by  the  convention,  be  made  under  the  personal 
directions  of  the  commander  of  a  ship  of  war,  therefore  a  seizure  by  an  open  boat  (the 
creir  of  which  was  borne  on  the  books  of  a  king's  ship),  commanded  by  an  officer  of 
Ae  nmk  required  to  make  the  search,  but  actually  putting  off  from  an  unauthorized 
teoder,  and  at  a  distance  of  1,500  miles  from  the  king's  ship,  did  not  entitle  the 
ihqp  to  bounties  on  the  slaver  being  condemned  as  a  prize  to  a  tender  to  a  king's  ship. 
He  Felicidade,  therefore,  remained  still  a  Brazilian  vessel ;  there  was  not  even  an  inci- 
[Mt  conversion  of  the  property ;  and  it  can  scarcely  be  contended  that  the  captain 
cf  the  Wasp  could  make  any  vessels  which  he  chose  to  captiu-e,  rightfully  or  wrong- 
ly, tenders  to  his  vessel,  so  that  they  could  capture  slave-ships  imder  the  treaty } 
(k  tiieae  grounds,  the  visitation  and  search  of  the  Echo  were  unlawful ;  and,  if  so,  tiie 
'    I  cannot  be  justified,  for  a  lawful  detention  cannot  be  grounded  on  an  unlawful 
and  search ;  and  then  I  submit  that  this  was  not  a  plot  to  murder  the 
\  on  board,  and  run  away  with  the  ship,  but  a  plan  which  these  persons  had  a 
,  by  the  law  of  nature  and  of  nations,  to  concert  for  the  purpose  of  gaining  their 
I  admit  that,  even  supposing  the  seizure  to  be  unlawful,  the  prisoners  may 
ive  been  guilty  of  murder,  if  their  offence  is  cognizable  in  this  country  at  all ; 
iC  en  pretence  of  regaining  their  liberty,  they  had  used  such  an  unnecessary  degree  of 
^simrn  as  wonld  shew  malice  prepense,  the  law  would  infer  that  they  were  gmlty  of 
■Uder,  though  they  had  been  unlawfully  detained. 
AxDBBSON,  B. — No  question  was  left  to  the  jury  on  this  point. 
ildidPHM.— No  unnecessary  violence  is  found  by  the  jury ;  the  statement  in  the  case 
11^  tint  ^  prisoners,  *'  after  a  short  conflict,  succeeded  in  slaughtering"  the  English 
qa  board;  bat  it  appeared  in  the  evidence  that  the  quarter-master  struck  the  first 
tkrars  however^  no  unnecessary  violence  having  been  found,  the  Court  will  not  pre* 
ttne  it»  against  the  evidence  and  against  the  probabilities  of  the  case.     There  is  no 
dadlt  ftat  a  person  is  justifiable  in  resisting  an  unlawful  arrest ;  and  at  one  time  that 
kMaam  waa  carried  so  £ur,  tiiat  a  third  person,  who  offidoualy  interfered  and  killed 
4b  ofliear  niio  waa  about  to  make  an  illegal  arrest,  was  held  guilty  of  manslaughter 
mi^m    (B.  T.  3bo2d3f,  2  Lord  Raymond.  1296.)  (a)    It  is  said,  howerar,  that  that  case 

'(AJLT.3nml^«urOfKcrfraLd.Ra7m.l996).---     Mriah,iaWestiBlBtter,ctmsliitDtb«p«rUbafSitet 
Qfes  jinif ,  iriho  was  a  constable  of  Saiat  Margant*i     ntol,  Covent-gardfla,  wbfrohe  was  no  eonstaUo  m 
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rests  only  upon  the  opinion  of  seven  judges  against  five,  and  is  not  now  Ian 
decision,  however,  in  Adey^s  case  (1  Leach,  206,  and  1  Russ.  on  Crimes  (last  c 
635),  (a)  is  said  to  have  been  to  the  same  effect ;  and  these  cases  are  cited  m 
ing  how  strongly  the  law  inclines  in  favour  of  the  right  to  resist  an  illegal  an 
say,  therefore,  first,  that  there  was  no  corpus  delicti;  and,  secondly,  that  if  thei 
the  Court  which  tried  the  prisoners  had  no  jurisdiction,  and  the  proceedings  wei 
nonjttdice.  Upon  this  subject,  the  principles  of  international  law  are  clear  and 
Tliis  brings  me  to  the  question  put  by  the  Court,  whether,  supposing  the  dete 
the  Felicidade  and  the  search  of  the  Echo  to  be  wrongful,  the  British  officers,  a 
conformity  with  the  instructions  of  their  own  government,  would  not  still  be  justifi 
my  answer  is,  that  a  wrongful  seizure,  even  if  made  in  compliance  with  instructic 


eoBiequently  had  no  authority,  and  there  took  np  one 
Anne  Dekins,  under  suspicion  of  hdng  a  (Usorderly 
person,  but  who  had  not  misbehaTed  herself,  and 
against  whom  Bray  had  no  warrant.  The  prisoners 
came  up,  and,  though  they  were  aO  strangers  to  the 
woman,  drew  their  swordis  and  assaulted  Bray,  for 
the  purpose  of  rescuing  the  woman  from  his  cus- 
tody ;  upon  which  he  shewed  them  his  constable's 
staff,  declared  that  he  was  about  the  queen's  busi- 
ness and  intended  them  no  harm.  The  prisoners 
then  put  up  their  swords,  and  Bray  carried  the 
woman  to  the  round-house  in  Covent-garden.  A 
short  time  afterwards,  the  woman  being  still  in  the 
round-house,  the  prisoners  drew  their  swords 
again,  and  assaulted  Bray  on  account  of  her  im- 
prisonment and  to  get  her  discharged.  Bray  called 
some  persons  to  his  assistance  to  keep  the  woman 
in  custody  and  to  defend  himself  from  the  violence 
of  the  prisoners  ;  upon  which  a  person  named  Dent 
came  to  his  assistance,  and,  before  any  stroke  re- 
cdTed,  one  of  the  prisoners  gave  Dent,  while  assist- 
ing the  constable,  a  mortal  wound.  This  case  was 
cld>orately  argued,  and  the  judges  were  ditided  in 
opinion,  seren  of  them  holding  that  the  offence  was 
Bianslaughter  only,  and  five  that  it  was  murder. 
The  seven  judges  who  held  that  it  was  manslaugh- 
ter thought  chat  it  was  a  sudden  action,  without 
any  precedent  malice  or  apparent  design  of  doing 
hurt,  but  only  to  prevent  the  imprisonment  of  the 
woman,  and  to  rescue  her,  who  was  unlawfully 
restrained  of  her  liberty ;  and  that  it  could  not  be 
murder  if  the  woman  was  unlawfully  imprisoned ; 
and  they  also  thought  that  the  prisoners  in  this  case 
had  sttflldent  provocation ;  on  the  ground  that  if 
one  be  Imprisoned  upon  an  unlawful  authority,  it  is 
•  suiBcient  provocation  to  all  people,  out  of  com- 
passion, and  much  more  where  it  is  done  under  a 
oolour  of  justice ;  and  that  where  the  liberty  of  the 
subject  is  invaded,  it  is  a  provocation  to  all  tiie  sub- 
jects of  England.  But  the  fite  judges  who  diifered 
thought  that,  the  woman  being  a  stranger  to  the 
prisoners,  it  could  not  be  a  provocation  to  them ; 
otherwise,  if  she  had  been  a  fnend  or  servant ;  and 
that  it  would  be  dangerous  to  allow  such  a  power  of 
interference  to  the  mob. 

In  R.  V.  Warner  (Ry.  &  Moo.  385)  Alderson,  B., 
Mid,  **  Tooley's  case  had  been  overruled ;"  and  Mr. 
Justice  Foster  (C.  L.  312)  considers  the  decision  of 
the  seven  judges  wrong,  and  says,  "  Wise  and  good 
Ben  know  that  it  is  the  duty  of  private  subjects  to 
leave  the  innocent  man  to  his  lot,  how  hard  soever 
It  may  be,  without  attempting  a  rescue ;  for  other- 
wise, a  govevament  woukl  be  unhinged." 

But  in  R.  V.  Osmer  (5  East,  304),  where,  upon 
an  indictment  for  assault,  ftdse  imprisonment, 
mad  reacue,  it  appeared  that  the  assault  and  im- 
prtooDBieat  were  provoked  by  the  attempt  of  the 
«flker  to  make  an  illegal  arrest.  Lord  Ellenborough, 
C.  J.,  said,  *'  Procesa  oui^t  alwaya  to  be  directed 
to  m  prapcr  kaowa  oflker :  othnrwiae,  If  it  saay  be 


MnttMi  to  aaj  ttriMMr,  il  might  be  rastttad  for    quenl 
wWlarkmMvitkiltht  pvrtyli  aaoflker  or    dBct.< 


the  court.  Then  taking  the  whole  count 
the  jury,  in  effect,  find  that  there  waa  ai 
and  imprisonment,  but  committed  under 
stances  which  justified  the  defendant.  1 
man  without  authority  attempt  to  arrest 
illegally,  it  is  a  breach  of  the  peace,  and  i 
person  may  lawfully  interfere  to  prevent 
no  more  than  is  necessary  for  the  purpose.' 

(a)  Adey*s  case  (1  Leach,  206;  1  II 
Crimes,  635).— The  prisoner,  who  cohaUti 
person  named  Farmdlo,  killed  an  assistant* 
stable  who  came  to  apprehend  Fannello  ai 
and  disorderly  person,  under  the  19  Geo. 
Farmello,  though  he  was  not  an  object  o 
did  not  Idmself  make  any  resistance  to  th 
but  the  prisoner,  immediately  upon  the  < 
and  his  assistant  requiring  Farmello  to  | 
with  them,  without  making  use  of  any  aig 
induce  them  to  desist,  or  saying  ooe  won 
vent  the  intended  arrest,  stabbed  the  a 
and  Hotham,  B.,  with  whom  Gould,  J.,  i 
nrst,  J.,  concurred,  held  the  offence  to  be 
A  special  verdict,  however,  was  found,  aad 
was  argued  in  the  Exchequer  Chamber,  In 
of  the  judges ;  but  no  opinion  was  ever  pu' 
livered. 

The  prisoner  lay  eighteen  months  in  ( 
was  then  disdiarged :  but  in  a  note  it  u 
**  It  is  said  that  the  judges  held  it  to 
slaughter  only,  but  no  opinion  was  ever 
given;  and  quare,  whether  the  prisoner 
escape  pending  the  opinion  of  the  judges, 
gaol  was  burnt  down  in  1780,  and  waa  i 
taken  ?"  This  supposition  is  confirmed  by 
1  East,  P.  C.  c.  5,  s.  89,  p.  329,  a. 

The  following  observations  are  mada 
Greaves  in  his  new  edition  of  Russell  :— 

"  In  Reg.  v.  Porter,  it  was  asserted  thi 
the  prisoner  were  not  lawfully  in  custody  tl 
was  murder ;  for  if  a  person  were  illegal 
tody,  and  was  making  no  resistance,  no  p( 
any  right  to  attack  the  persons  who  ha 
custody ;  and  that  if  they  did,  and  death 
consequence  of  the  violence  used  to  releaa 
soner,  it  was  murder;  and  that,  althm 
might  be  old  caaea  to  the  contrary,  thv 
longer  considered  as  binding  authorities.  1 
however,  did  not  ultimately  become  matai 
was  held  that  the  party  was  in  lawful  east 
the  above  position  was  neither  controwt 
very  leamra  judge  who  tried  the  caae,  ■ 
prisoner's  counsd ;  and  it  should  seem  thi 
not  be  successfully  disputed,  for  it  is  d 
discover  upon  what  principle  any  individi 
justified  in  interfering  to  prevent  what  a 
is  the  due  execution  of  the  law,  and  that 
tioa  whether  he  is  guilty  of  murder  or  Man 
If  death  ensue,  is  to  depend  upon  whethw 
tody  is  legal  or  illegal,  of  which  probdl 
tisM  be  waa  perfectiy  ignorant,  and  urUi 
luently,  could  in  no  raspcet 
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oor  government,  would  not  bind  foreigners,  so  as  to  make  them  liable  to  be  tried  in  this 
eomitry  and  by  its  laws.  The  officer  might  be  justified  to  his  own  government,  but  there 
would  be  no  privity  between  the  foreigner  and  the  British  government.  Here,  however, 
tboewas  no  evidence  of  the  sanction  of  that  government,  and  surely  the  Court  will  not 
prarome  that  it  had  issued  orders  to  its  officers  contrary  to  the  treaty  and  the  statute. 
Hie  Brazilian  government  says :  '*  We  submit  to  the  right  of  visitation  and  search 
i|on  certain  conditions ;  and  we  look  to  the  performance  of  those  conditions  as  the 
teit  whether  in  any  particular  case  that  right  is  lawfully  exercised;"  what  differ- 
ttoe  then  can  it  make  to  a  Brazilian  subject,  whether  those  conditions  are  violated  by 
te  authority  or  against  the  authority  of  the  British  government  ?  I  do  not  contend 
Hat  any  departure  from  these  stipulations  will  render  the  seizure  and  detention  piratical ; 
hd  the  question  is,  whether  it  will  not  render  it  so  wrongful,  that  the  parties  subjected 
to  it  may  take  all  necessary  means  for  effecting  their  liberation.  Whether  Captain 
Ulher  and  Lieutenant  Stupart  were  acting  under  the  authority  of  their  own  govem- 
M&t  or  not,  it  is  clear  that  in  either  case  they  were  violating  the  treaty ;  and  there 
<nld  not,  therefore,  be  even  an  incipient  conversion  of  the  property  in  the  vessel ;  a 
complete  conversion  could  only  be  accomplished  by  condemnation  and  sale  by  the 
Mned  Commission  at  Sierra  Leone.  Now,  in  1  Kent's  Com.,  p.  26  (fourth  edit.),  it 
■kid  down,  that  "  no  nation  has  any  right  of  jurisdiction  at  sea,  except  it  be  over 
Ihl  persons  of  its  own  subjects,  in  its  own  public  or  private  vessels ;  and  so  hi  terri« 
toad  jurisdiction  may  be  considered  as  preserved,  for  the  vessels  of  a  nation  are  in 
UUf  respects  considered  as  portions  of  its  territory,  and  persons  on  board  are  pro- 
Mad  and  governed  by  the  law  of  the  country  to  which  the  vessel  belongs ; "  so  the 
llgnage  of  the  Court  of  Admiralty  in  describing  its  jurisdiction  is :  "  On  the  high 
Ml «atf  within  the  jurisdiction  of  the  High  Court  of  Admiralty;"  not  "  on  the  high 
Ml''  merely ;  and  therefore  this  indictment,  when  it  charges  that  Mr.  Palmer  was 
^within  the  peace  of  our  Lady  the  Queen,"  means  that  he  was  a  British  subject ;  and 
iboi  it  charges  the  offence  to  have  been  committed  '*  against  the  peace"  of  the  Queen, 
MMN  that  it  was  committed  within  the  jurisdiction  of  the  Queen.  Was  it  so  com* 
■itted?    No;  for  it  was  committed  on  board  a  Brazilian  vessel. 

Paxils,  B.— Yes ;  but  the  question  is,  whether  the  vessel  had  become  British, 
fmd  kocp  by  seizure. 

ildStow.— A  wrongful  seizure  could  certainly  have  no  such  effect ;  and  the  passage 
iheidy  cited  from  Wheaton's  Elements  of  International  Law  (vol.  1,  p.  164),  as  to  the 
ohiet  of  murder  and  robbery,  committed  by  foreigners  on  board  of  a  foreign  vessel 
(ftfff  ti9»rd,  p.  319),  seems  exactiy  to  meet  this  case. 

Aldir80k,  B.— The  reason  why  a  pirate  may  be  punished  anywhere  is,  that  he  has 
aoooontry. 

Aiiams.^^lt  has  already  been  shewn  that  the  prisoners  were  not  pirates ;  and  the 
fMtioD,  therefore,  returns,  whether  the  seizure  and  detention  of  the  Felicidade  was 

IVDBgfllL 

LoBO  Dbnmak,  C.  J. — Supposing  Mr.  Palmer  had  seized  a  person  actually  dealing 
ktle  alave-trade,  without  orders  from  his  government,  for  the  purpose  of  taking  him 
llbe  tried  by  the  law  of  Brazil,  or  by  the  Mixed  Commission,  and  the  person  seized 
lid  misted  and  been  killed  by  Palmer,  and  Palmer  had  been  tried  for  the  murder,  must 
kliot,  opon  your  argument,  have  been  found  guilty  ? 

irffawf.— Of  manslaughter,  probably ;  but  it  is  not  necessary  to  decide  that  ques* 
teaow. 

Alobbsok,  B.,  here  read  the  case  of  the  letters  of  reprisal  to  Turner  and  Carew, 
iHfiBeawea'a  Lex  Mercatoria  (vol.  1,  p.  368),  where  a  capture,  made  under  a  mis- 
Iwi  imiveasion  that  letters  of  reprisal  had  not  been  recalled,  was  held  no  piracy,  be« 
MBe  it  was  only  done  with  a  view  to  a  condemnation,  and  not  animo  depr^tdtmdi. 
EAb  karoed  judge  also  referred  to  Viner's  Abridgment,  tit.  Pirates,  A.  C.  8,  and 
4mksedor*  Coatbridge  (10  Mod.  79),  for  the  principle  that  Uie  power  of  re-seizing  con« 
IhMt  until  the  vessel  is  brought  into  port.] 

Hvdkig  (with  whom  was  Cottier)^  for  the  prisoners  Majaval,  Serva,  and  Alvea.— 
ftne  is  acme  distinction  between  the  caaea  of  these  prisoners,  arising  from  the  cir- 
^mtoaaot,  that  Majaval  was  the  only  one  who  belonged  to  tiie  FtHcidade;  bat  the 
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general  propoaidonB  for  which  I  shall  contend  are  these : — First,  that  neither  the 
queen's  ships,  nor  the  queen's  officers,  have  any  general  right  to  search  and  detuB 
foreign  vessels  on  the  ocean  in  time  of  peace,  but  that  the  sea  is  free  and  commai  to 
all  nations  ;  second,  that  these  prisoners  were  not  pirates  by  the  law  of  nations,  inai- 
much  as  slave* trading  is  not  piracy  by,  and  not  contrary  to,  the  law  of  natioBS; 
third,  that  these  prisoners  were  not  pirates  under  or  by  reason  of  the  treaty,  in  wBf 
construction  to  be  put  upon  it ;  fourth,  that  the  prisoners  were  illegally  and  wroogw 
fully  captured  and  detained  in  direct  violation  of  the  treaty ;  fifth,  that  at  all  eveoli 
tiiey  were  not  subject  to  the  British  jurisdiction,  or  criminal  law— in  other  words,  that 
this  offence  was  not  against  the  peace  of  our  Lady  the  Queen ;  sixth,  that  even  if  sob* 
ject  to  the  British  jurisdiction,  they  had  either  committed  no  crime,  or  a  less  one  tliift 
murder. 

Pollock,  C.  B. — I  should  thiak  you  may  assume  the  first 

Sir  John  Dodson,  Queen's  Advocate. — Certainly. 

Harding. — I  scarcely  know  whether  it  is  necessary  to  argue  the  second  point. 

Lord  Denmak,  C.  J. — Yes ;  I  should  wish  to  hear  that  argued. 

Harding. — The  definition  of  piracy  by  the  law  of  nations  is  to  be  found  in  numeiOQ» 
authorities.  In  the  case  of  The  United  States  v.  Smith  (5  Wheat.  Rep.  162).  Mr. 
Justice  Story,  in  giving  judgment  in  the  Supreme  Court,  says : — "  So  that  whether  w« 
advert  to  writers  on  the  common  law,  or  the  maritime  law,  or  the  law  of  nations,  ve 
shall  find  that  they  universally  treat  of  piracy  as  an  offence  against  the  law  of  natiaiiik 
Uid  that  its  true  definition  by  that  law  is  robbery  upon  the  sea ;"  and  a  long  list  d 
authorities  is  quoted  in  a  note,  to  shew  that  piracy  is  defined  by  the  law  of  nations.  Ikl 
same  definition  is  given  in  the  Digest,  lib.  49,  tit.  15,  par.  19  ;  in  4  Blackstone's  Coa. 
72;  and  in  the  3rd  Inst.  pp.  112,  113.  Then  in  the  caseof  iheLouis  (2 Dodson, 236) 
Lord  Stowell  having  decided  that  the  right  of  visitation  and  search  on  the  high  aeii 
does  not  exist,  independent  of  treaties,  in  time  of  peace,  proceeded  to  say:— '"Ik 
right  of  visitation  being  in  this  present  case  exercised  in  time  of  peace,  the  queitki 
arises,  how  is  it  to  be  legalized  ?  It  requires  no  labour  of  proof  to  shew  that  sndi  a 
occupation  cannot  be  deemed  a  legal  piracy.  *  '*'  *  In  truth,  it  wants  some  of  tk 
distinguishing  features  of  that  offence.  It  is  not  the  act  of  fireebooters,  enemies  of  tk 
human  race,  renouncing  every  coimtry,  and  rava^ng  every  country  in  its  coasts  waA 
Tessels  indiscriminately,  and  thereby  creating  an  universal  terror  and  alarm,  bat  of 
persons  confining  their  transactions  (reprehensible  as  they  may  be)  to  particnkr 
countries,  without  exciting  the  slightest  apprehension  in  otiiers.  It  is  not  the  id 
of  persons  insulting  and  assaulting  coasts  and  vessels  against  the  will  of  Ae 
government,  and  the  course  of  their  laws,  but  of  persons  resorting  thither  to  cany  on 
a  traffic  (as  it  is  there  most  unfort\mately  deemed),  not  only  recognized  but  invited  \j 
the  institutions  and  administrations  of  those  barlMirous  countries.  *  *  *  Be  tiie 
malignity  of  the  practice  what  it  may,  it  is  not  that  of  piracy,  in  legal  conaideratkn*" 
Precisely  the  same  doctrine  was  also  laid  down  by  Bayley,  J.,  in  giving  judgmeDtii 
the  case  of  Madrazo  v.  Willea  (3  B.  &  Aid.  353),  where  it  was  decided  that  a  foxeigiMr, 
who  is  not  prohibited  from  carrying  on  the  slave-trade  by  the  laws  of  his  own  coontiyf 
may,  in  an  English  court  of  judicature,  recover  damages  for  an  injury  which  may  hM 
been  sustained  by  him  in  respect  of  a  wrongful  seizure  by  a  British  subject  of  a  ctti^ 
of  slaves  on  board  a  ship  employed  by  him  in  carrying  on  the  African  alave-tndk 
That  case  was  decided  in  1820 ;  the  case  of  the  Louis  in  1817  ;  and  in  1825,  in  tk 
Supreme  Court  of  the  United  States,  the  case  of  the  Antelope  (10  Wheat.  120) » 
where  the  Lord  Chief  Justice,  in  giving  judgment,  stated  the  question  to  be,  whdkr 
the  slave-trade  was  contrary  to  the  law  of  nations ;  and  declared  that  although  it  Vii 
oontrary  to  the  law  of  nature,  yet  as  it  had  for  two  centuries  received  the  assent  oC  al 
nations,  a  trade  which  had  been  carried  on  by  the  general  consent  of  nationa  for* 
long  a  period  could  not  be  pronounced  unlawful  by  the  law  of  nations.  Even  in  SV" 
kadthattrade  was  lawful  until  the  47th  Geo.  3;  it  was  not  until  the  5th  Geo.  4  tW 
it  was  made  piracy  by  the  Act  which  passed  in  that  year ;  and  up  to  the  present  waatt^ 
BO  single  instance  can  be  produced  in  which  it  has  ever  been  treated  as  piracy  by  tfe 
British  government.  The  next  question  is,  whether  the  prisoners  were  pimtea  by  li^ 
tiie  of  Uie  Portuguese  and  Bra&lian  treaties;  and  it  becomoa  neoessaiy  thenink 
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kqiinre  liow  tremties  are  to  be  interpreted.    In  the  case  of  Monyatt  ▼.  WiUoUt  in  enror. 
(1  Boa.  &  P.  439),  which  was  a  case  arising  on  a  treaty  between  this  country  and 
^  United  States,  Eyre,  C.  J.,  said,  "  We  are  to  construe  this  treaty  as  we  would 
eoDstme  any  other  instrument,  public  or  private.     We  are  to  collect  from  the  nature 
of  tiie  subject,  from  the  words,  and  from  the  context,  the  true  intent  and  meaning  of 
Ae  contracting  parties,  whether  they  are  A.  and  B.,  or  happen  to  be  two  independent 
itetes."     And  so  Vattel  in  many  passages  confirms  this  position  as  strictly  in  confer* 
Bity  with  the  law  of  nations.     In  book  2,  cap.  17,  sec.  268,  he  states  that  in  the  inter- 
fRtation  of  a  treaty  the  question  is,  what  contract  the  parties  have  agreed  to ;  not  only 
iliBt  one  party  intended  to  promise,  but  what  the  other  might  reasonably  suppose  him 
to  promise,  and  what  influenced  his  acceptance ;  for  that  treaties  form  no  exception  to 
tbe  ordinary  construction  of  documents.     He  then  proceeds  to  consider  the  question 
of  the  effect  of  different  clauses,  and  among  others  of  an  expressly  penal  clause;  and  in 
nction  303  he  states  that  "  every  thing  that  contains  a  penalty  is  odious ;"    and 
farther  on,  in  section  308,  that  equity  establishes  the  principle  that  odious  terms  are 
to  be  construed  strictly.    Then,  supposing  that  the  Court  will  look  at  these  treaties  as 
tiiej  would  at  any  other  document  of  the  same  kind,  they  will  see  what  the  parties 
hfe  undertaken  to  promise  thereby.     What  is  the  first  thing  discovered  to  be  wanting 
m  diese  treaties  between  Portugal  and  England,  and  Brazil  and  England  ?    There  no- 
iHiere  appear  any  means  pointed  out  or  any  desire  expressed  by  the  parties  to  have  any 
penons,  however  deeply  implicated  in  these  pursuits,  brought  to  justice,  or  even  re- 
ibained  in  any  way  from  committing  the  offence  again.     Where  is  the  authority  or 
OMchinery  for  putting  into  custody,  for  keeping  in  custody,  or  for  handing  over  parties 
to  be  dealt  with  by  their  own  government  as  pirates,  or  for  the  English  government  doing 
that  or  any  thing  else  which  would  be  necessary  to  restrain  or  prevent  parties  from  com- 
mitting the  same  offence  again  ?  This  surely  is  a  very  material  argument  in  favour  of  the 
prisoners.  In  the  next  place,  is  there  any  law  of  Brazil  making  the  slave-trade  piracy,  or 
cnfareing  the  treaty  in  any  way  whatever,  or  making  the  pursuit  of  such  trade  any  ofience 
ataU?  There  is  nothing  in  the  report  of  the  learned  judge  to  shew  that  at  present  the 
fmffiein  slaves  is  not  as  lawful  in  Brazil  as  the  traflic  in  any  thing  else.  Then  it  appears 
that  this  is  a  lawful  traffic  by  the  law  of  nations,  and  there  is  nothing  to  shew  that  it  is 
ttlawfiil  by  the  law  of  Brazil.     I  apprehend,  therefore,  that  as  the  case  stands  on  the 
tienties,  there  are  no  means  of  bringing  offenders  in  this  traffic  to  justice,  or  of  restraining 
ton  from  following  it ;  and  that  there  is  no  law  in  their  own  country  making  the  trade 
fncy,  or  affixing  a  penalty  of  any  sort  to  the  continuance  in  it.    Then,  is  the  Crown 
IKpiured  to  contend  that  a  clause  in  a  treaty,  or  any  penal  law,  can  bind  the  subjects  of 
litate»  unless  there  were  evidence  that  it  had  been  conveyed  to  their  attention  in  a  way 
ftat  precluded  the  possibility  of  honest  ignorance  ?  Lord  Stowell,  in  the  case  of  the  Lams 
ODod.  247,  336),  laid  it  down  that  such  evidence  of  knowledge  was  necessary;  (a)  and 
ia  1  Ross,  on  Crimes  (last  ed.),  102,  a  case  is  mentioned  (/2.  v.  Bailey)  where  honest 
fBoranoe  even  of  a  statute  was  held  a  defence.     That  decision  prooseded  upon  the 
gfimnd  of  the  shortness  of  the  interval  between  the  passing  of  the  statute  and  the 
tonmission  of  the  offence ;  but  it  is  an  illustration  of  the  position  for  which  I  am 
contending,  that  the  Crown  must  shew  not  only  the  existence  of  a  treaty,  but  that  it 
IM  a  treaty  brought  to  the  knowledge  of  Brazilian  subjects,  and  binding  upon  them ; 
iid  tihat  the  Court  cannot  presume  the  latter  from  the  former. 

Aldbesok,  B. — Can  a  treaty  without  an  Act  of  the  legislature  make  Englishmen 
(mtes  ?  Can  it  have  any  greater  effect  than  that  of  an  agreement  to  consider  certain 
Ida  as  piracy  ? 

Harimg. — Certainly  not;  and  to  be  binding  upon  parties  as  an  agreement^  it  most 
deariy  be  brought  to  their  knowledge ;  a  secret  treaty,  for  example,  could  not  bind 
fte  anbjects  of  the  states  between  which  it  was  made.  Then  the  next  question  i», 
Aetiier  die  prisoners  are  at  all  such  persons  as  are  within  the  contemplation  or  the 
Ittda  of  the  first  article  of  the  treaty  with  Brazil,  which  provides  that  "  at  the  ez]^« 
of  three  years,  to  be  reckoned  from  the  exchange  of  the  ratifications  of  tiie 


(4  Ho  also  nid  in  the  tame  ease:  "Ifftictsan     UwfUly  prodaeed,  nor  take  adYsntage  of  the  eoa« 
aib  known  to  a  leisor  by  his  own  nnwvnuited     sequenoei  of  hit  own  wrong.'* 
M^hsasuMtafaUhlaadfofdSseoftries  thmnn. 
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present  treaty,  it  Bhould  not  be  lawful  for  the  subjects  of  the  Emperor  of  Brazil  to  b^ 
concerned  in  the  carrying  on  of  the  African  slave-trade,  under  any  pretext  or  in  an^ 
manner  whatever,  and  that  the  carrying  on  such  trade  after  that  by  any  person  subjecsfe 
of  his  Imperial  Majesty,  should  be  deemed  and  treated  as  piracy  ;"  and  I  submit  tli^ 
the  prisoners  are  not  persons  "  carrying  on  such  trade."    The  case  of  the  iZm^Mcig 
Jacob  (1  Rob.  89)  is  not  without  some  bearing  on  the  present  question.     That  ci«e 
was  decided  upon  an  ancient  treaty  between  England  and  Sweden,  which  forbade  the 
subjects  of  either  power  to  sell  or  lend  ships  to  the  enemies  of  the  other  power ;  ud 
Lord  Stowell  held  that  ships  freighted  to  carry  contraband  articles  were  not  fatf 
within  the  meaning  of  the  treaty.    Lord  Stowell  also  dwelt  upon  the  feet  of  there 
being  no  penalty  annexed  to  the  prohibition.  With  regard  to  Majaval  and  Alves,  nothing 
appears  by  the  report  of  the  learned  judge  but  that  they  were  found  on  board  & 
Echo  in  the  capacity  of  mariners,  hired  perhaps  for  some  purpose  quite  different  froB 
that  in  which  the   vessel  was  at  that  time  engaged;  nothing  to  affect  them  widi 
immediate  notice  of  the  object  of  the  voyage.     What  has  the  government  of  tUl 
country  done  with  respect  to  persons  in  the  situation  of  these  prisoners  ?     In  1834, 
by  5  Geo.  4,  c.ll3,s.  11,  three  classes  of  persons  were  made  Uable  to  the  penallin 
of  the  Act,  the  lowest  being  mariners ;  but  it  was  made  essential  to  their  liability  dot 
they  should  knowingly  have  embarked  in  the  ship  for  the  purpose  of  slave-trading 
and  then  it  made  the  offence  a  misdemeanor  punishable  by  two  years'  imprisonmeot 
at  the  most.     This  was  with  respect  to  English  subjects.     Can  it  be  possible,  theie^ 
fore,  that  in  1826  the  government  should  have  meant  to  make  all  the  subjects  of 
Brazil  who,  as  mariners,  embarked  in  a  slave-ship,  guilty  of  piracy  ? 

Parkb,  B. — Is  not  the  real  question  this :  whether,  under  tilie  provisions  of  tbe 
treaty,  the  Felicidade  was  seizable  ? 

Aldsbson,  B. — If  the  vessel  is  seized,  all  that  are  on  board  are  seized  with  it;  m 
that  the  distinction  of  classes  does  not  seem  very  material. 

Parkb,  B. — The  question  is,  was  the  vessel  seizable  as  a  pirate  ship  ? 

Harding. — In  the  vessel  itself  there  can  be  no  offence ;  whether  it  be  a  jnrate  Mf 
or  not  must  depend  upon  the  character  of  those  on  board ;  and  in  that  point  of  viev 
the  distinction  of  classes  did  seem  to  me  material.  As  the  men,  therefore,  are  not 
shewn  to  have  been  liable  to  any  penalty,  either  by  the  English  or  the  Brazilian  law, 
the  next  point  is,  whether  the  capture  of  the  vessels  was  lawful.  First,  as  to  die 
Felicidade,  she  had  at  the  time  no  slaves  on  board,  and  there  is  no  proof  or  presamp- 
tion  that  she  ever  had ;  her  capture  and  detention,  therefore,  under  those  dream- 
stances,  were  in  direct  contravention  of  the  sixth  article  of  the  additional  convention  of 
1817,  and  the  first  article  of  the  instructions  annexed  thereto.  As  to  the  instmctioai 
which  were  on  board  the  Wasp,  if  I  may  elect  in  the  matter,  I  would  take  it  that  thfij 
were  the  correct  instructions  annexed  to  the  treaty,  and  then  I  submit  that  the  conduct 
pursued  was  in  direct  violation  of  those  instructions.  Secondly,  as  to  the  EckOpi 
appears  by  the  report  that  the  Felicidade  was  sent  in  pursuit  of  some  vessel  not  visDile 
from  her  deck.  Now  in  the  case  of  the  Susanna  (6  Rob.  52),  the  vessel  had  been 
seized  as  a  prize,  or  rather  for  the  purpose  of  examination  and  search.  It  was  a  Deft> 
tral  vessel,  and  it  was  held  that  the  captors  had  no  right  to  employ  it  to  chase  or  cap 
ture  other  vessels ;  Lord  Stowell,  in  his  judgment,  saying :  "  If  you  seize  a  neotnl 
vessel  for  the  purpose  of  examination  and  search,  you  have  no  right  to  employ  dat 
vessel  as  an  instrument  of  capturing  other  vessels  before  adjudication."  There  is  no 
evidence  that  Captain  Usher  gave  any  other  orders  but  to  pursue.  It  does  not  af^etf 
that  his  orders  were  to  capture  ;  then  where  was  the  pursuit  to  stop  ?  Waa  there  tD 
be  no  limit  in  time  or  place  ?  They  did  not  come  up  with  the  Echo  till  night.  JNsi 
constat  she  was  the  same  vessel.  What  had  been  done  the  night  before  by  the  atteont 
to  capture  in  a  jolly-boat  with  colours  did  not  amount  to  an  incipient  capture,  b 
order  to  constitute  a  capture,  there  must  be  the  ability  to  enforce  authority,  althoq^ 
it  may  not  be  necessary  actually  to  send  any  one  on  board.  Further,  there  is  no  ido- 
tification  of  the  boat  sent  to  board  the  Echo  as  the  jolly-boat  of  the  Wtup;  vadtte 
cases  already  cited  of  the  Melomane  and  the  Donna  Barbara  shew  that  the  boat  nnst 
be  considered  as  a  boat  of  the  Felicidade  ;  for  in  the  latter  case  (2  Hagg.  376).  SirC. 
Robinson,  speaking  of  the  employment  of  boats  sent  from  king's  shipa  to  nudBB  Ci^ 


THE  QUEEN  v.  SEfiVA  AND  OTHERS.  «7 

tores,  njB,  "  I  think  the  detachment  of  boats  and  officers,  mentioned  in  the  procla- 
aatioQ,  must  be  understood  with  some  limitation  ;  and  I  can  suggest  no  other  than 
gudi  a  practical  dependence  on  the  orders  of  the  commander,  to  be  executed  within  the 
t^bat  of  lus  personal  superintendence  and  direction,  as  will  substantially  connect  him 
inth  the  responsibility  attached  to  the  capture."  This,  therefore,  was  not  such  a  cap- 
toe  as  in  lawful  war  would  have  confiscated  the  Echo  to  the  Wasp.  If  the  Echo  was 
etptured  at  all,  the  capture  was  not  by  the  Wasp,  but  the  Felicidade,  The  Wasp  and 
Fdkidade  had  been  separated  fifty- two  hours  when  the  capture  of  the  Echo  took  place, 
ind  it  could  not  be  said  to  be  a  capture  by  the  Wasp,  that  is,  by  the  order  of  Captain 
Uiher,  executed  within  the  sphere  of  his  personal  superintendence ;  the  capture,  there- 
fcre,  was  in  direct  violation  of  the  treaty,  which  confined  the  right  of  visitation  to  ships 
cf  the  British  navy.  The  next  point  is,  what  are  the  consequences  that  attach  to  the 
oiptiire,  it  being  illegal  ?  I  submit  that  upon  an  illegal  capture  no  legal  consequences 
en  attach.  In  the  case  of  the  Mary  (5  Rob.  205),  Lord  Stowell  said,  that  "  a  cap- 
tore  which  is  made  under  such  circumstances  as  to  be  illegal  can  convey  no  right  of 
pn^perty  to  the  thing  captured."  The  circumstances  of  that  case  bear  no  resemblance 
to  tiie  present ;  but  die  principle  so  laid  down  is  important.  It  shews  that  no  property 
pMsed  to  the  captors  of  the  Felicidade ;  which  still  remained  a  Brazilian  vessel.  But 
eica  though  the  capture  and  detention  be  lawful,  that  alone  will  not  pass  the  property 
k  the  captured  vessel ;  the  sentence  of  a  competent  court  is  necessary  to  change  the 
property  ;  and  yet  here  it  is  contended  that  not  only  the  property  in  the  vessel,  but  also 
tbe  allegiance  of  all  on  board  was  changed.  In  the  case  of  the  Flad  Oyen  (1  Rob.  134), 
idiere  an  English  prize  ship  taken  to  Bergen,  condemned  there  by  the  French  consul, 
and  sold,  was  decreed  not  to  have  been  legally  condemned  in  a  neutral  country,  and 
was  restored  to  the  former  owner  on  salvage.  Sir  W.  Scott,  in  the  course  of  his  judg- 
ment (p.  139),  said :  "But  another  question  has  arisen  in  this  case,  upon  which  a 
great  deal  of  argument  has  been  employed  ;  namely,  whether  the  sentence  of  condem- 
aation  which  was  pronounced  by  the  French  consul  is  of  such  legal  authority  as  to 
transfer  the  vessel,  supposing  the  purchase  to  have  been  bond  fide  made  ?  I  directed  the 
oooiacl  for  the  claimants  to  begin ;  because  the  sentence  being  of  a  species  altogether 
new,  it  lay  upon  them  to  prove  that  it  was  nevertheless  a  legal  one.  It  has  frequently 
been  said  that  it  is  the  peculiar  doctrine  of  the  law  of  England  to  require  a  sentence  of 
ooodemnation,  as  necessary  to  transfer  the  property  of  a  prize;  and  that,  according  to  the 
pnctice  of  some  nations,  twenty-four  hours,  and  according  to  the  practice  of  others, 
tke  bringing  infra  prasidia,  is  authority  enough  to  convert  the  prize.  I  take  that  to 
be  not  quite  correct ;  for  I  apprehend  that  by  the  general  practice  of  tlie  law  of  nations 
a  sentence  of  condemnation  is  at  present  deemed  generally  necessary ;  and  that  a  neu- 
tnd  purchaser  in  Europe,  during  war,  does  look  to  the  legal  sentence  of  condemnation 
as  one  of  the  title-deeds  of  the  ship,  if  he  buys  a  prize- vessel."  So  in  the  case  of  the 
Emrick  and  Maria  (4  Rob.  43),  Sir  W.  Scott  (p.  55)  said  :  "  In  later  times  an  addi- 
timal  formality  has  been  required,  that  of  a  sentence  of  condemnation  in  a  competent 
eout,  decreeing  the  capture  to  have  been  rightly  madeytir^  belli :  it  not  being  thought 
Stf  in  civilized  society,  that  property  of  this  sort  should  be  converted  without  the  sen- 
tence of  a  competent  court,  pronouncing  it  to  have  been  seized  as  the  property  of  an 
enemy,  and  to  be  now  become  jure  belli  the  property  of  the  captor."  In  Rose  v.  Himely{a) 

(«)  The  following  obsenrations  of  Marshall,  C.J.,  Cuba."    la  •peaking  of  the  jurisdiction  of  the  tri- 

h  ine  T.  Bimely,  are  here  inserted  as  hating  an  bunal  at  St.  Domingo,  he  said,  **  There  mu&t  then 

tapottant  bearing  on  the  case: — *'This  is  a  claim  be  a  seizure  in  order  to  vest  the  possession  of  the 

fc  a  cargo  of  coffee,  which,  after  being  shipped  from  thing  in  the  offended  sovereign,    nnd   enable  his 

-  -         —      '  courts  to  proceed  against  it.    This  seizure,  if  made 

either  by  a  civil  officer,  or  a  cruiser  acting  under  the 

, ^ .  authority  of  the  sovereign,  vests  the  possession  in 

Cikt,  where  it  was  sold  by  the  captor.    The  cargo  him,  and  enables  him  to  inquire,  by  his  tribunals 

Msg  been  brought  by  the  purchaser  into  the  state  constituted  for  the  purpose,  into  the  allcgAtions 

tf  South  Carolina,  was  libeUed  in  tiie  Court  of  Ad-  made  against  and  in  ftivour  of  the  offending  vrssel. 

ttinlty  by  the  original  American  owner.    The  pur-  *    *    «    Will  a  seizure  de  facto^  made  without  the 


(htter  ddfends  his  title  by  a  sentence  of  condemna-  territorial  dominion  of  the  sovrrei^rD  under  cover  of 
^pronounced  by  a  tribunal  sitting  in  Santo  Do-  whose  authority  it  is  made,  give  a  court  jurisdiction 
Kbgo,  after  the  property  had  been  libelled  in  the  of  a  thing  never  brought  within  the  dominions  of 
ttvt  of  this  country  ;  and  by  an  order  of  sale  made  that  sovereign  ?  This  is  a  question  upon  i»hii  h  con- 
^  a  person  styling  himself  delegate  of  the  French  siderable  difficulty  has  been  felt,  and  some  contra- 
mvcnmeot  of  Santo   Domingo  at  St.  Jago  de  •  riety  of  opinion  exists.     *    *    *    It  is  conccdtd 
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(4  Cranch  (American  Rep.)«  278),  and  Cramfiprd  ▼.  Ihmier  (8  T.  R.  28),  the  anne  lak 
18  distinctlj  recognized.    In  the  present  case  there  was  no  sentence  of  GOodemaatiQi 
byany  court;  and  consequenUy  no  change  of  property.    In  the  Pemuyionia  (1  Actaip 
83),  it  was  held  that  the  master  or  crew  of  a  neutral  vessel  captured  are  not  bound  Id 
assist  in  carrying  the  vessel  into  port  for  adjudication ;  and  that  resistance  to  the  m^ 
tors  by  the  master  or  crew  must  be  proved  to  have  been  actually  made  in  order  to  sub- 
ject the  vessel  to  condemnation  on  the  principle  of  rescue.    There  it  appeared  that  the 
vessel  on  a  voyage  from  Trieste  to  Canton  was  captured  by  two  British  cruisers  in  the 
Mediterranean,  and  possession  taken  by  sending  three  persons  on  hoard  her,  wha 
being  unable  to  navigate  the  vessel,  the  neutral  captain  continued  to  direct  her  couie 
according  to  the  instructions  of  his  owner,  refusing  to  carry  the  vessel  into  Malta  kt 
adjudication,  as  required  by  the  prize-master.     Immediately  after  passing  Malta  she 
was  boarded  by  a  third  privateer  and  carried  into  Malta,  where  the  claim  of  the  neatnl 
and  sole  owners  was  rejected,  and  the  ship  condemned  as  having  been  rescued  from  the 
original  captors ;  but  Sir  W.  Gnnt  reversed  that  decree,  and  ordered  the  vessel  to  k 
restored.     He  said :  "  The  master  and  crew  owe  no  service  to  the  captors,  and  aie 
still  to  be  considered  answerable  to  the  owners  for  their  conduct.     It  is  the  duty  as  vd 
as  the  interest  of  the  captors  to  make  the  capture  sure ;  if  they  neglect  it  from  aajr 
anxiety  to  make  other  captures,  or  thinking  the  force  already  furnished  sufficient,  itii 
exclusively  at  their  own  peril."    Whence  it  follows,  that  if  a  vessel  escapes  withoit 
rescue,  the  property  is  not  changed.     The  next  question  is,  whether,  though  the  oq^ 
ture  did  not  pass  the  property,  there  was  not  such  a  possession,  at  least,  as  wodi 
bring  the  persons  on  board  within  the  jurisdiction  of  the  British  courts ;  and  upon  dlii 
point,  this  case  being  oae  prima  impressionis,  it  is  important  to  bear  in  mind  the  gmt 
diversities  in  the  criminal  codes,  and  also  in  the  rules  of  evidence,  which  prevaQ  in  dii* 
ferent  countries  ;  a  familiar  instance  of  which  is  to  be  found  in  the  practice  adoplei 
in  the  French  courts  of  questioning  prisoners,  and  using  their  silence  or  their  aasvco 
in  evidence  against  them.     Story  (Conflict  of  Laws,  c.  1,  s.  7)  says :  "  It  is  jdaintbit 
the  laws  of  one  country  can  have  no  intrinsic  force,  propria  vigore,  except  within  the 
territorial  limits  and  jurisdiction  of  that  country*    They  can  bind  only  its  own  isb> 
jects,  and  others  who  are  within  its  jurisdictional  limits ;  and  the  latter  only  while  tfc^ 
remain  there.  No  other  nation  or  its  subjects  are  boimd  to  yield  the  slightest  obedieiBe 
to  those  laws.     Whatever  extra-territorial  force  they  are  to  have,  is  the  result  not  of 
any  original  power  to  extend  them  abroad,  but  of  that  respect,  which  from  motives  of 
public  policy  other  nations  are  disposed  to  yield  to  them,  giving  them  effect,  as  tk 
phrase  is,  sub  mutua  vicissitudinis  obtentu,  with  a  wise  and  liberal  regard  to  oommoa 
convenience  and  mutual  necessities :"  and  in  s.  8,  "  This  is  the  natural  principle  fiinr- 
ing  from  the  equality  and  independence  of  nations.     It  is  an  essential  attribute  of  eveiy 
sovereignty  that  it  has  no  admitted  superior,  and  that  it  gives  the  supreme  law  widiii 
its  own  domains  on  all  subjects  appertaining  to  its  sovereignty.     *     *     *     *    ^ai 
accordingly,  it  is  laid  down  by  idl  publicists  and  jurists  as  an  incontestable  rule  d 
public  law,  that  we  may  with  impunity  disregard  the  law  pronounced  by  a  magiitnli 
beyond  his  territory.     Extra  territoriwn  jus  dicenti  impune  nanparetur  is  the  dodiiae 
of  the  Digest  (lib.  ii.  tit.  1, 1.  20) ;  and  it  is  equally  as  true  in  relation  to  nations  as  Ae 
Roman  law  held  it  to  be  in  relation  to  magistrates.     Bullenois  puts  this  among  Ui 
general  principles,  '  The  laws  of  a  sovereign  rightfully  extend  over  persons  who  ire 
domiciled  within  his  territory,  and  over  property  which  is  there  situate.'     *     »    »   • 

tlutt  the  legislation  of  every  coantry  is  territorial ;  true,  a  seizore  of  a  person,  not  a  subject,  or  flf  * 

that  beyond  its  own  territory,  it  can  only  affect  its  vessel  not  belonging  to  a  subject,  made  on  theUgk 

own  subjects  or  citizens.    It  is  not  easy  to  conceive  seas,  for  the  breach  of  a  municipal  regulation,  b  i* 

•  power  to  execute  a  municipal  law,  or  to  enforce  act  which  the  sovereign  cannot  authorize.  The  po- 

obedience  to  that  law  without  the  circle  in  which  son  who  makes  this  seizure,  thru,  makes  it  on  sp*- 

that  law  operates.    A  power  to  seize  for  the  infrac-  text,  which,  if  true,  will  not  justify  the  act,  and  iit 

tionof  a  law  is  derived  from  the  sovereign,  and  must  marine  trespasser.    To  a  majority  of  the  Cotfttt 

be  exercised,  it  would  seem,    within  those  limits  seems  to  follow  that  such  a  seizure  is  totalljiafiBi; 

which  circumscribe  the  sovereign  power.  The  rights  that  the  possession  acquired  by  this  unlawfoltft 

of  war  may  be  exercised  on  the  high  seas,  because  is  his  own  possession,  not  that  of  the  sovereifSt 

war  is  carried  on  upon  the  high  seas ;  but  the  pacific  and  that  such  possession  confers  no  jurisdietioB  <i 

rights  of  sovereignty  must  be  exercised  within  the  the  court  of  &9  country  to  which  the  capUV  ^ 

territory  of  the  sovereign.    If  these  propositions  be  longs.'' 
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Fittel  (b.  ii.  ch.  7,  ss.  84,  85)  affirms  in  the  most  positive  manner  (what  indeed  cannot 
wdk  be  denied),  that  sovereignty  united  with  domain,  establishes  the  exclusive  juris- 
diction of  a  nation  within  its  territories  as  to  controversies,  crimes,  and  rights  arising 
therein/'  Now,  it  cannot  be  disputed  that  the  vessels  of  a  country  are  a  part  of  its 
taritory,  for  the  purposes  of  jurisdiction ;  and  this  transaction  having  taken  place  oa 
board  a  Brazilian  vessel,  what  is  there  to  shew  that  Brazil  had  ever  parted  with  her 
jnrisdiction  over  the  persons  on  board  that  vessel  ?  and  if  Brazil  had  not  parted  witii 
her  jurisdiction,  how  can  England  have  acquired  it  ?  How  do  you  shew  affirmatively 
tfiat  the  persons  on  board  were  subjects  of  the  Queen  of  England  ?  Calvin's  case 
(7  Rep.  9)  is  a  distinct  authority  for  saying  that  before  any  person  can  become  a  sub- 
ject of  the  queen,  he  must  own  allegiance  to  her ;  and  that  the  ligeantia  localis,  or  that 
which  is  due  from  a  foreigner  who  comes  into  this  country,  is  "  infima  et  minima  et 
mtuim^  incerta  ;**  and  no  indictment  can  be  preferred  in  this  country  against  a  person 
idio  is  not  a  subject,  or  for  an  injury  done  to  a  person  who  is  not  a  subject ;  for  the 
two  averments,  "  against  the  peace  of  the  queen,"  and  "  in  the  peace  of  the  queen," 
Rspectively  import  that  the  prisoner  and  the  party  injured  are  British  subjects.  (/2.  v. 
Swyer,  Russ.  &  Ry.  294.) 

Aldsrson,  B.— What  do  you  say  to  the  case  of  a  prisoner  at  war  brought  into  this 
tonntry  ? 

Harding, — ^That  case  stands  on  a  different  footing ;  because  by  the  laws  of  war  his 
fife  is  forfeited  to  the  victor.  It  could  only  have  applied  to  the  present  case  if  these 
Brazilian  subjects  had  been  pirates,  whom  it  would  have  been  lawful  to  put  to  death ; 
ibereas,  on  the  contrary,  there  is  no  trace  of  any  authority  for  using  the  least  degree 
cf  violence  towards  them. 

Alderson,  B. — Suppose  a  Frenchman,  having  been  brought  here  by  force,  should 
commit  murder,  would  he  not  be  triable  by  the  courts  of  this  country  ? 

Parks,  B. — ^Would  he  not  be  entitled  to  the  protection  of  our  laws  ?  and  if  entitled 
to  tiie  protection  of  the  British  law,  would  he  not  be  subject  to  the  jurisdiction  of  the 
British  courts  ? 

Harding, — I  apprehend  not ;  but  the  case  has  never  arisen.  I  submit  that,  even  to 
fnind  a  local  allegiance,  the  foreigner  must  come  voluntarily  into  the  country ;  and  that 
be  cannot  be  made  subject  to  its  laws  by  being  forcibly  brought  into  its  territory. 
Therefore,  I  say  that  the  only  allegiance  due  from  the  persons  on  board  the  Felicidade 
ims  an  allegiance  to  the  crown  of  Brazil,  and  that  the  offence  charged  in  this  indict- 
ment was  not  committed  "  against  the  peace  of  the  queen."  Lastly,  even  if  the  pri- 
mers were  on  British  territory,  and  the  offence  was  against  the  queen's  peace,  they 
vers  not  guilty  of  murder.  It  does  not  appear  that  they  have  committed  any  unneces- 
ttry  violence  in  regaining  that  freedom  of  which  they  had  been  unjustly  deprived. 
Majaval,  who  is  indicted  as  principal,  belonged  to  the  Felicidade,  and  was  entitled  to 
Rgain  possession  of  that  vessel ;  indeed,  on  the  high  seas  he  could  not  recover  his 
fiberty  in  any  other  way.  Now,  in  Foster's  Crown  Law  (c.  8,  sec.  9),  it  is  stated,  that 
if  there  be  a  mistake  in  any  process,  or  if  an  officer  exceed  his  authority,  a  person 
misting  that  process  or  authority,  and  killing  the  officer,  is  only  guilty  of  manslaughter. 
Then,  if  that  be  so,  and  if  parties  may  look  into  the  process  to  see  whether  there  is  any 
idstake  in  it,  and  if  there  be,  may  resist,  why  might  not  these  prisoners  examine  the 
instructions  under  which  Captain  Usher  and  Lieutenant  Stupart  affected  to  act  for  the 
parpose  of  seeing  whether  they  had  exceeded  their  authority ;  and  finding  that  they 
bad  exceeded  it,  take  all  necessary  steps  for  recovering  their  liberty  ?  It  is  clear  that 
(hey  were  entitled  to  do  so ;  that  their  offence  does  not  amoimt  to  murder,  and  that, 
therefore,  they  have  been  improperly  convicted. 

Sir  John  Dodson,  Queen's  Advocate,  for  the  Crown. — ^The  capture  both  of  the  Feli* 
ddade  and  the  Echo  was  lawful,  and  both  were  at  the  time  of  the  transaction  in 
qnestion  in  the  lawful  custody  of  the  queen's  officers ;  but  the  main  point  is  as 
to  the  legality  of  the  capture  of  the  Felicidade,  and  the  principal  objection  taken 
is,  that  there  were  no  slaves  on  board  the  Felicidade  when  she  was  captured,  as  required 
1^  the  5th  article  of  the  additional  convention  of  1817,  between  this  country  and  Por- 
tugal. Now,  for  the  proper  elucidation  of  this  question  it  is  necessary  to  refer  to  the 
convention  between  Great  Britain  and  Brazil,  which  is  recited  in  7  &  8  Geo.  4,  c.  74. 
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Hie  first  article  of  the  treaty  was  this : — "  It  is  agreed  upon  and  condoded  between 
the  high  contracting  parties,  that  at  the  expiration  of  three  years,  to  be  reckoned  fion 
the  exchange  of  the  ratifications  of  the  present  treaty,  t^  shaU  not  be  Uaefidfiir  themtk' 
Jects  of  the  Emperor  of  Brazil  to  be  concerned  in  the  carrying  on  of  the  Africwk  time 
trade  under  any  pretext  or  in  any  manner  whaterer,  and  that  the  cearryimg  on  mek 
trade  after  that  by  any  person  subject  of  his  Imperial  Majesty,  shall  be  deemed  md 
treated  as  piracy.*'    And  by  the  second  article  of  the  same  convention,  tiie  parties. 
thereto,  "  deeming  it  necessary  to  declare  the  engagements  by  which  they  hold 
selves  bound  to  provide  for  the  regulation  of  the  said  trade  till  the  time  of  its 
abolition,  did  mutually  agree  to  adopt  and  renew,  as  effectually  as  if  the  same 
inserted  word  for  word  in  the  said  convention,  the  several  articles  and  provisions  of  Ike 
treaties  concluded  between  his  Majesty  and  the  King  of  Portugal  on  this  subject  €A 
the  22nd  of  January,  1817,  and  the  several  explanatory  articles  which  have  been  added 
thereto."    Now,  upon  the  fsjo^  of  those  two  articles  it  is  quite  dear  that,  firom  te 
Idth  of  March,  1830,  the  treaty  altogether  prohibited  the  slave-trade,  and  made  it 
piracy,  and  that  all  persons  engaged  in  it  were  to  be  considered  as  pirates.   Then  tsmt 
the  stipulation,  that  till  the  time  of  the  final  abolition  of  the  slave-trade  the  Fbit^ 
guese  treaties  of  1815  and  1817,  and  the  additional  artides,  should  be  the  rules  l^ 
which  the  trade  was  to  be  guided.   But  they  would  not  apply  after  the  13th  of  Msick 
1830 ;  and  if  that  were  so,  then  the  case  is  quite  clear  against  these  prisoners ;  teof 
British  vessel  might  have  seized  and  detained  a  vessd  engaged  in  the  slave-trade  Mi 
the  persons  on  board.     I  do  not  say  that  the  prisoners  could  be  tried  here  as  pinlii^ 
unless  there  had  been  an  Act  of  the  legislature  to  enable  that  to  be  done ;  but  an  Ant 
might  have  been  passed  for  that  purpose*    It  is,  however,  enough  to  say,  that  ov 
cruisers  had  a  right  to  capture  the  prisoners  as  pirates  ;  though  we  must  have  handed 
them  over  to  the  Brazilian  authorities  for  punishment,  or  they  must  have  been  ito* 
wards  liberated*     I  will,  however,  take  it  that  the  Portuguese  treaties  were  in  fixee^ 
and  formed  part  of  the  Brazilian  treaty ;  but  then  they  must  be  construed  with  ids* 
ence  to  the  first  artide  to  which  I  have  referred.    Now,  it  is  evident  that  many  of  Ik 
conditions  of  the  Portuguese  treaties  could  not  possibly,  and  were  not  intei^ed,  to 
apply  to  or  override  that  first  article.    That  appears  from  the  circumstance  that  by  tte 
Portuguese  treaties  the  slave-trade  is  declared  to  be  legal  south  of  the  equator,  andlkt 
a  passport  is  required  for  vessds  lawfully  engaged  in  die  slave-trade ;  ndther  of  lAkk 
provisions  can  apply  to  the  case  of  Brazil,  after  she  had  dedared  it  to  be  piracy  in  hff 
subjects  to  carry  on  the  slave-trade  under  any  pretext  whatever. 

Parke,  B. — ^The  third  article  of  the  Brazilian  treaty  says,  that  all  the  matters  nd 
things  contained  in  the  Portuguese  treaties  shall  be  applied,  mutatis  mutandis,  to  Ik 
contracting  parties  and  their  subjects,  and  you  contend  that  those  terms  can  orif 
apply  during  the  three  yeara. 

Pollock,  C.B. — ^The  slave-trade  is  to  be  legal  for  three  years,  and  during  tkoK 
years,  no  doubt,  the  provisions  of  the  Portuguese  treaties  apply ;  but  those  treaties  sb9 
contain  a  number  of  provisions  applicable  only  to  an  illegsd  tiafiic  in  slaves ;  andthoK 
provisions  could  only  begin  to  be  applicable  at  the  expiration  of  the  three  years;  W 
if  your  argument  be  correct,  that  at  the  end  of  the  three  years  the  traffic  was  notoi^r 
illegal  but  piracy  in  dl  who  were  in  any  way  engaged  in  it,  then  those  daiuea  coeU 
never  be  applicable  at  dl.  It  is  observable  that  the  third  artide  is  not  in  terms  lisutri 
to  the  three  years,  as  the  second  is. 

Sir  John  Dodson, — Assuming,  however,  that  this  construction  of  the  Biasita 
treaty  is  incorrect,  and  that  the  provisions  of  the  Portuguese  treaties  were  applictbk 
to  the  case  of  the  Felicidade,  still  the  capture  of  that  vessel  would  be  justified  by  tk 
additiond  article  of  March  15,  1823,  appended  to  the  Portuguese  treaty,  which  iiift 
these  words :  "  Whereas  it  is  stated  in  tbe  first  article  of  the  instructions  intended  ftr 
the  British  and  Portuguese  ships  of  war  employed  to  prevent  the  illidt  traffic  in  sitfcii 
that '  ships,  on  board  of  which  no  slaves  shall  be  found,  intended  for  the  purposeK' 
traffic,  shall  not  be  detdned  on  any  account  or  pretence  whatever :'  and  whereas  it  htf 
been  found  by  experience  that  vessels  employed  in  the  illegd  traffic  have  put  dieir 
slaves  momentarily  on  shore,  immediately  prior  to  their  being  visited  by  ships  of  vtfi 
and  that  such  vessels  have  thus  found  means  to  evade  forfeiture^  and  have  becai  ensbkJ 
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to  pomie  their  imlawfiil  course  with  impunity,  contrary  to  the  true  object  and  spirit  of 
the  convention  of  the  28th  of  July,  1817  ;  the  two  high  contracting  parties,  therefore, 
fed  it  necessary  to  declare,  and  it  is  hereby  declared  by  them,  that  if  there  shall  be 
dear  and  undeniable  proof  that  a  slave,  or  slaves,  of  eiiher  sex,  has  or  have  been  put 
CD  board  a  vessel  for  the  purpose  of  illegal  traffic  in  the  particular  voyage  on  which 
iSbt  vessel  be  captured,  then  and  on  that  account,  according  to  the  true  intent  and 
meming  of  the  stipulations  of  the  above-mentioned  convention,  such  vessel  shall  be 
detained  by  the  cruisers  and  finally  condemned  by  the  commissioners."  Thus  the  sti- 
pdation  of  the  former  convention  was  qualified  by  that  additional  article,  and  Captaim 
Uaber  v^as  justified  in  capturing  the  Felicidade,  for  the  purpose  of  inquiry  and  adju- 
fieation,  if  he  had  reasonable  ground  for  suspecting  that  she  had  had  slaves  on  board 
dnring  that  particular  voyage.  The  argument  urged  on  behalf  of  the  prisoners 
■■■nines  that  no  ship  could  be  lawfully  captured  which  was  not  liable  to  condemna- 
tion ;  but  that  is  not  so ;  the  capture  must  necessarily  be  upon  suspicion ;  condemna- 
tion 18  the  act  of  a  court  of  justice ;  and  why  establish  a  court  of  justice  at  all,  if  the 
captors  are  not  to  act  upon  reasonable  grounds  of  suspicion,  if  they  are  to  be  sure  of 
the  firats  before  they  take  any  steps  ?  Subsequent  condemnation  is  not  necessary  to 
lender  the  capture  legal;  but  the  treaty  of  1817  (art.  6.)  itself  provides  a  remedy  for 
Murtiea  who  are  taken  before  the  Mixed  Commissions  and  not  condemned,  by  empower- 
Bg  the  Court  to  award  them  compensation  in  damages.  The  case  is  the  same  as  with 
Ae  capture  of  neutrals  in  the  time  of  war ;  reasonable  suspicion  is  a  justification  of 
die  seizure ;  though  before  condemnation  there  must  be  an  investigation  into  the  real 
tets. 
Parks,  B. — ^The  article  of  1823  says,  that  if  there  shall  be  "  clear  and  undeniable 

Cof "  that  the  vessel  has  had  slaves  on  board  during  the  particular  voyage,  she  may 
detained ;  but  is  there  such  proof  here  ? 

Sir  John  Dodson. — The  "  clear  and  undeniable  proof "  is  to  be  given  before  the 
Court  appointed  to  adjudicate  upon  the  question  of  condemnation  ;  the  captain  of  the 
eraifier  must  act  upon  reasonable  suspicion ;  and  here  there  were  abundant  grounds  of 
raspicion  in  the  fact  that  the  vessel  had  been  hovering  off  the  Slave  Coast  for  several 
days.  Captain  Usher,  therefore,  was  authorized  to  seize  the  Felicidade ;  he  had  printed 
iBStmctions  on  board  the  Wasp ;  and  although  it  does  not  appear  very  clearly  what 
those  instructions  were,  it  must  be  assumed  that  after  1830,  when  the  slave-trade  was 
laade  piracy  by  the  Brazilian  treaty,  instructions  were  sent  out  conformable  to  that 
state  of  things,  and  very  different  from  those  applicable  to  Portuguese  vessels,  which 
migfat  engage  in  the  trade  under  certain  restrictions.  It  was  no  imaginary  mischief 
i^^ainst  which  the  additional  article  of  1823  was  directed ;  it  vras  the  practice  of  being 
eokmrably  without  slaves,  when  actually  visited,  that  led  to  it ;  but  further,  the  treaty 
applied  to  all  vessels  equipped  for  the  slave-trade  after  its  total  abolition.  The  judg- 
ments of  the  only  competent  courts,  the  Courts  of  Mixed  Commission  at  Sierra  Ijeone 
and  Rio,  have  dways  been  to  that' effect.  These  cases,  though  not  regularly  reported, 
ne  certified  by  the  judges  themselves  and  printed  in  the  slave-trade  papers  laid  before 
Furliament.  In  the  papers  for  1839  and  1840  there  is  the  case  of  the  Entreprenhadot 
be&ire  the  British  and  Brazilian  Court ;  and  the  vessd  being  equipped  for  the  slave- 
trade,  that  was  held  sufficient  to  call  for  condemnation  imder  the  treaty ;  she  had  no 
s^lit  to  go  anywhere  for  slaves,  and  therefore  an  equipment  was  pritnd  facie  evidence 
n  being  about  to  do  an  illegd  act.  That  case,  it  is  true,  gives  only  the  British  view 
of  the  subject,  for  it  was  a  condemnation  at  Sierra  Leone  by  the  British  commissioner  ; 
but  there  is  dso  the  case  of  the  Maria  Charlotta,  carried  into  Rio,  on  being  found 
equipped  for  the  slave-trade,  but  with  no  slaves  on  board ;  and  the  Brazilian  govem- 
jnent  consented  that  that  case  should  go  before  the  Court. 

Jjord  Dsmman,  C.J. — ^Weare  going  a  great  way  in  receiving  these  cases  at  all; 
but  surely  the  conduct  of  the  Brazilian  government  cannot  be  cited  as  an  authority 
upcm  this  question;  though,  if  the  Brazilian  government  did  consent,  the  only 
a^;innent  thiat  can  be  rdsed  from  that  circumstance  is,  that,  without  such  consent,  the 
courts  could  not  have  proceeded  to  condemnation  in  that  case. 

Sir  J»  Dodson. — The  JEsperama,  equipped  for  the  slave-trade,  but  with  no  slaves  on 
board,  was  also  carried  into  Rio  and  condemned ;  and  that  happened  to  be  captured  by 
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thiB  very  Captain  Usher ;  and  that  waa  a  condemnation  by  the  British  with  the  aae 
of  the  Brazilian  commission. 

Addams.'^The  case  of  the  Esperanza  is  not  to  be  found  even  in  the  papers  pieacob 
to  Parliament,  and  I  protest  against  its  being  used  to  the  prejudice  of  the  piisoneis. 

Sir  John  Dodson, — ^These  decisions  shew  at  all  events  what  constmction  has  ba 

put  upon  the  treaty  by  the  Courts  of  Mixed  Commission,  and  they  are  confirmed  1 

the  more  authoritative  judgments  of  the  British  Court  of  Admiralty.   In  the  case  of  li 

Fortuna  (1  Dods.  81),  it  was  held,  that  any  trade,  contrary  to  the  general  law  of  natioi 

although  not  tending  to,  or  accompanied  with,  any  infraction  of  the  belligerent  ri^ 

of  that  country  whose  tribunals  are  called  upon  to  consider  it,  may  subject  the  veH 

employed  in  that  trade  to  confiscation ;  and  that  the  slave-trade  is  now  deenied  1 

this  country  contrary  to  the  law  of  nations,  unless  tolerated  by  the  municipal  regal 

tions  of  the  state  to  which  the  owners  of  the  vessel  engaged  in  the  trade  may  hekm^ 

Lord  Stowell  saying,  in  the  course  of  his  judgment,  that  "  if  a  vessel  belonging  to 

state,  the  laws  of  which  had  declared  slavery  to  be  abolished,  were  taken  under  sac 

circumstances  as  to  leave  no  doubt  of  its  having  been  engaged  in  the  slave-tiadeii 

would  be  liable  to  a  sentence  of  condemnation  ;"  and  also  that  "  in  such  a  case  it  m 

incumbent  on  the  parties  captured  to  shew  that  they  belonged  to  a  country  where  tk 

slave-trade  was  tolerated  and  protected  by  the  municipal  laws."    Citing  the  case  of  di 

Amedee  (1  Dods.  84,n. — decided  bySirW.  Grant),  the  learned  judge  said,  *'  The  Amek 

was  an  American  ship  employed  in  carrying  on  the  slave-trade, — a  trade  which  tU 

country,  since  its  own  abandonment  of  it,  has  deemed  repugnant  to  the  law  of  natiaoi 

to  justice  and  humanity,  though  without  presuming  so  to  consider  and  treat  it,  vkl 

it  occurs  in  the  practice  of  the  subjects  of  a  state  which  continues  to  tolerate  tv 

protect  it  by  its  own  municipal  r^ulations :  but  it  puts  upon  the  parties  who  m 

found  in  the  occupation  of  that  trade  the  burden  of  shewing  that  it  was  so  tolenttt 

and  protected ;  and  on  failure  of  producing  such  proof,  proceeds  to  condemnation, « 

it  did  in  the  case  of  that  vessel."     That  points  out  the  distinction  between  this  CM 

and  that  of  the  Louis  (2  Dods.  247),  where  there  was  no  treaty  authorizing  visit  a 

search ;  and  where  Lord  Stowell,  of  course,  held  that  persons  who  had  no  right  d 

board  should  not  take  advantage  of  their  own  wrongful  act,  even  if  they  could  produa 

a  French  law  prohibiting  the  trafiic  ;  and  the  case  of  the  Diana  (1  Dods.  95),  (i| 

where  Lord  Stowell  held  that  the  courts  of  this  country  were  boimd  to  respect  the  pi» 

perty  of  foreigners  engaged  in  the  slave-trade,  under  the  sanction  of  the  laws  of  their  om 

country,  contains  no  doctrine  opposed  to  that  laid  down  in  the  Fortuna,    That  the  aom 

of  proving  the  slave-trade  to  be  lawful  lies  on  the  party  asserting  it,  is  also  clear  fin 

the  following  passage  in  Kent's  Commentaries  (part  1,  s.  9,  n.  c)  :  "  The  doctrine  indM 

case  of  the  Antelope  (10  Wheaton  R.  66),  and  in  the  English  cases  therein   refezni 

to,  is,  that  a  right  of  bringing  in  for  adjudication,  in  time  of  peace,  foreign  vend 

engaged  in  the  slave-trade,  and  captured  on  thq  high  seas  for  that  cause,  did  not  exiit. 

and  vessels  so  captured  would  be  restored,  unless  the  trade  was  also  unlawful,  and/r^ 

hibitedby  the  country  to  which  the  vessel  belonged;  and  if  a  claim  be  put  in  for  AfriouH 

as  slaves  and  property,  the  onus  probandi  is  thrown  upon  the  claimant  to  make  spedl 

proof  of  the  individual  proprietary  interest,  according  to  the  laws  of  the  countiy  ti 

which  the  vessel  belongs."     It  is  said,  however,  that  in  order  to  render  the  tici^ 

binding  upon  Brazilian  subjects,  there  ought  to  be  some  municipal  law  of  that  cooatl] 

enforcing  it ;  but,  first,  that  is  not  necessary  in  order  to  justify  the  capture  rf  I 

Brazilian  vessel,  though  it  might  be  to  justify  the  pimishment  of  Brazilian  subjects ;  tfi 

secondly,  it  may  be  presumed  that  such  a  law  does  exist ;  for  it  would  not  lie  in  A 


(a)     Lord  Stowell,  in  giving  judgment  in  that     tribunals,  vt'iU  warrant  it  in  doing;   but 
case,  said,    *' The  condemnation  took  place  on  a     these  principles  it  does  not  feel  itself  at  Ubertrti 


principle  which  this  Court  cannot  in  any  manner  traTcL    It  cannot  proceed  on  a  sweeping  i 

recognize,  inasmuch  as  the  sentence  affirms  *  that  of  this  kind  against  property  belonging  to  the  i 

the  slave-trade,  from  motives  of  humanity,  hath  jects  of  foreign  independent  states.    The  posliB 

been  abolished  by  most  drilized  nations,  and  is  not  laid  down  in  the  sentence  of  the  Court  beknr,  tti 

«f  the  present  time  legally  auiharixed  by  any.*    This  the  slave-trade  is  not  authorised  by  any  cMM 

appears  to  me  to  be  an  assertion  by  no  means  sus-  state,  is  unfortunately  by  no  means  correct,  the  ••; 

tainable.    This  Court  is  disposed  to  go  as  far  in  dis-  trary  being  notoriously  the  fact,  that  it  U     ' 

countenancing  this  odious  traffic    as  the  law  of  by  some  o?  them." 
nations,  and  the  principles  recognijEed  by  EngUsh 
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waaSi  of  a  BrazBian  subject  to  saj  that  there  was  no  law  of  Brazil  prohibiting^  a 
mde  which  the  Emperor  of  Brazil  had  declared  to  be  piracy,  and  had  entered  into  a 
adean  compact  by  treaty  altogether  to  abolish.  Neither  is  there  any  ground  forthediatitto* 
ijm  sought  to  be  made  between  the  carryingon  of  the  trade  and  the  equipment  for  it,  and 
Ittireen  the  owners  of  vessels  engaged  in  the  trade  and  the  mariners  on  board ;  in  support 
rfvhich  the  stat.  5  Geo.  4,  c.  1 13»  was  referred  to ;  for  that  statute,  of  course,  applies  only 
|»Bdtiah  subjects ;  and  t^e  treaty, which  is  veryprecise  in  its  terms,  applies  only  to  Bra- 
aSias.  Even  supposing  that  the  vessel  should  not  be  liable  to  condemnation,  the  treaty* 
lldl  events,  by  giving  the  right  of  visitation  and  seardi,  so  far  justifies  the  capture  as  to 
aider  a  fordlile  rescue  illegal.  It  has  been  argued  on  the  part  of  the  prisoners,  timt 
iaCfCiy  case  in  which  the  vessel  s^ed  was  only  equipped  for  the  slave-trade,  thero 
mm  a  n§^t  of  resistance  and  recapture ;  so  that  if  in  the  -^vent  the  captors  should 
tmi  out  to  be  wrong,  and  the  circumstances  insufficient  to  warrant  a  condenmatian» 
Hitf  might  be  lawfully  killed  by  the  crew  of  the  captured  vessel ;  but  that  argument 
mmet  be  supported.  The  case  of  neutral  vessels  captured  in  time  of  war  is  strictly 
adogous ;  and  the  crews  of  those  vessels  have  no  right  to  rise  upon  their  captors  and 
t  the  vessel ;  so  far  from  it,  they  are  bound  to  await  the  decision  of  the  proper 
'  in  the  country  of  the  c^>tor ;  and  the  forcible  rescue  of  such  a  ship  from  the 
I  of  a  lawful  cruizer  is  of  itself  sufficient  ground  of  condemnation,  lliat  is  th6 
hvof  nations,  and  of  the  Admiralty  Court  of  England,  as  laid  down  in  the  case  of 
^  Dispatch  (3  Rob.  278),  where  Lord  Stowell  held  it  to  be  the  duty  of  neutnds,  when 
optored  and  detained  in  time  of  war  for  the  purpose  of  investigation,  to  take  care  that 
mj  do  not  put  themselves  into  the  condition  of  enemies  by  resorting  to  conduct 
windi  can  only  be  justified  by  the  character  of  enemies.  Clearly  it  is  not  incumbent 
m  the  Crown  to  shew  that  there  is  a  law  of  Brazil  prohibiting  the  slave-trade ;  for  it 
h$$  already  been  shewn  that  that  trade  is  now  contrary  to  the  general  law  of  nations. 

Ruuu,  B.— That  is  not  the  doctrine  of  the  Louis. 

&  /.  Dodson, — ^The  case  of  the  Louis  applies  only  to  the  right  of  visitation  and 
search;  and  here  that  right  has  been  conceded  by  the  Brazilian  treaty,  to  which  every 
Bteiilian  subject  must  be  taken  to  have  consented. 

Pazzb,  B. — ^The  question  is,  how  far  that  is  qualified  by  the  instructions  ;  does  the 
tittty  authorize  any  visitation  not  strictly  in  accordance  with  those  instructions  ? 

Sir  J.  Dodson, — ^But  that  raises  the  further  question,  what  those  instructions  were. 
Ilwy  must  have  been  instructions  applicable  to  Brazilian  vessels ;  and  some  of  those 
nezed  to  the  Portuguese  treaty,  and  relied  upon  on  the  part  of  the  prisoners,  were 
Mt  to  applicable.  But  assuming  that  the  officer  exceeded  his  instructions,  he  is  not 
en  that  accoimt  to  be  treated  as  a  pirate,  so  as  to  justify  the  captured  in  rising  upon 
]fa,  and  forcibly  re- taking  their  vessel.  Bynkershoek  (Quaest.  Jur.  Publ.  lib.  1, 
c  17,  s.  14)  says,  "  Sedpiraia  quis  sit,  necne,  independet,  an  mandatum  prtBdandi  hahue^ 
Hi;  si  habuerit,  et  arguatur  id  excessisse,  non  continuo  eum  habuerim  pro  piratd  "  and 
Sr  Leoline  Jenkins  (Wynne's  life,  p.  94),  "  If  a  man  take  a  commission  from  a 
Ixeign  prince,  or  serve  under  it  (though  it  be  a  crime  in  an  Englishman  to  do  so), 
Ibesa  it  is  no  robbery  to  assault,  subdue,  and  despoil  the  lawful  enemy  of  the  prince, 
rtoae  commission  he  bears,  nor  yet  to  seize  and  carry  away  a  friend,  supposed  to  be  an 
mmy,  provided  he  do  bring  that  friend,  without  piUaging  or  hurting  him,  or  taking 
mpf  composition  from  him,  to  judgment  in  some  port  of  that  prince  whose  commission 
h  bears ;"  so  that  if  that  doctrine  be  correct,  a  minute  departure,  at  all  events,  from 
Mractiona  on  the  part  of  the  captor  would  not  justify  the  rising  of  the  captured  crew. 
Vitfa  respect  to  the  Felieidade,  therefore,  the  visitation  and  search  are  admitted  to  be 
Mper ;  and  I  submit,  that,  under  the  circumstances,  the  detention  and  capture  were 
upiL,  and  that  she  was  in  the  legal  custody  of  a  British  officer.  As  to  the  capture  of 
mBcko,  it  was  made  by  the  jolly-boat  of  the  Wasp.  There  is  nothing  to  shew  that 
fc  lieutenant  should  be  the  first  person  to  enter  the  ship ;  and  previously  to  the  vessel 
tUoDg  its  colours,  there  had  been  a  visitation  and  search  by  the  lieutenant  in  the 
tt:test  sense.  If  the  capture  had  been  made  by  the  Felieidade,  it  would  still  have 
hoi  legal,  for  the  Felieidade  being  in  the  lawful  possession  of  the  British  officers, 
^ight  properly  be  used  for  that  service.  This  case  differs  widely  from  the  cases  cited 
^  to  the  authority  of  British  officers  to  appoint  tenders  (The  Melomane,  5  Rob.  41 ; 

VOL.  !•  p 
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The  Zepherina,  2  Hagg.  317  ;   and  7^  Ikmna  Barbara,  2  Hagg.  366)  ;   in  the  Iat>> 
ter  of  which  the  capture  was  made  hy  a  hoat  which  put  off  ^om  an  unauthorisiet/ 
tender,  at  a  distance  of  1 ,500  miles  from  the  king's  ship,  on  the  books  of  whicb 
the  crew  of  the  boat  was  borne,  and  was  held  not  to  be  a  capture  by  the  king's  ship. 
The   only  remaining  question  is,  whether,  these  vessels  being  lawfully  captored  torf 
detained,  and  being  therefore  in  the  lawful  possession  of  her  Majesty's  officers  for  the 
purpose  of  adjudication,  the  jurisdiction  of  the  Admiralty  of  England  attached  to  aD 
persons  on  board.     It  is  quite  true,  that  the  jurisdiction  and  sovereignty  of  every  ooob* 
try  extends  to  all  persons  within  its  territory,  including  in  that  term  its  vessels ;  hut 
then  it  is  argued  in  the  present  case,  that  the  Felicidade  was  a  Brazilian  vessel ;  thttkr 
nationality  could  not  be  changed  without  a  conversion  of  the  property  in  her;  and  dHU 
no  such  conversion  had  taken  place.    The  answer  is,  that  it  was  quite  enough  dsil 
they  were  in  the  lawful  custody  of  her  Majesty  by  her  officers ;  in  order  to  give  jorii- 
diction,  no  change  of  property  is  necessary ;  for  that  purpose,  lawful  custody  and  pos- 
session are  sufficient.    Ships  have  been  compared  to  floating  islands,  and  if  her  Majefty^i 
forces  were  to  take  possession  of  an  island,  would  not  all  the  residents  become  subjset 
to  her  jurisdiction  ? 

Parke,  B. — ^The  old  law  of  the  island  would  remain  in  force  until  altered  by  tbe 
Queen. 

ALnsBSON,  B. — ^Another  question  therefore  arises,  whether,  even  if  triable  here,  tiiey 
should  not  be  tried  according  to  Brazilian  law. 

Sir  John  Dodson, — If  an  actual  conversion  of  the  property  be  necessary,  the  ciewt 
of  slave- vessels  may  always  rise  upon  their  captors,  because  the  vessel  never^becomn 
wholly  British  till  after  condemnation. 

Pollock,  G.  B. — Is  there  any  case  that  decides  that  during  the  interval  between 
capture  and  condemnation  neutrals  are  under  British  law  ? 

Sir  John  Dodson, — ^None,  that  I  am  aware  of ;  but  the  deck  of  a  vessel,  which  is  ia 
the  lawful  custody  of  the  Queen,  becomes,  for  the  time,  pro  hdc  vice,  a  part  of  lbs 
Queen's  territory. 

Pollock,  C.B. — So  that  the  allegiance  of  neutrals  captured  during  war  would  be 
temporarily  transferred  to  England  ? 

Sir  John  Dodson. — I  think  it  would.  Suppose  the  English  had  attacked  the  Bn* 
zilians  on  board  the  Felicidade,  after  her  capture,  and  committed  an  offence  against  our 
laws,  would  they  not  have  been  triable  here  ?  and,  if  so,  if  the  Brazilians  on  board  the 
Felicidade  enjoyed  the  protection  of  our  laws,  are  they  not  liable  also  to  its  penalties? 

Parks,  B. — ^Take  the  case  of  a  statutable  ofience,  as  forgery ;  would  a  Braiifin 
subject  be  triable  here  for  the  forgery  of  a  bank-note  at  sea  ? 

Sir  John  Dodson, -^U  the  offence  were  committed  on  board  a  vessel  which  was  ia  Ae 
lawful  custody  of  the  Queen's  officers. 

Loan  DsNMAN,  C.J. — Would  a  seizure,  by  a  private  person,  of  one  clearly  engaged 
in  an  act  of  piracy,  according  to  the  treaty,  be  lawful  ? 

Sir  John  Dodson. — I  apprehend  that  it  would. 

Loan  Dbnman,  G.J. — ^Then  suppose  the  case  of  a  seizure  merely  for  the  purpose  d  3 
handing  over  the  captured  to  the  Brazilian  authorities,  what  would  be  the  effect  of  waA  \ 
a  8ei2nire  ? 

Sir  John  Dodson. — It  would  be  quite  sufficient  to  establish  the  Queen's  joiisdietioo. 

Addams  and  Harding,  in  reply. — ^The  argument  on  the  part  of  the  Admiralty  is,  tihst 
only  a  part  of  the  provisions  of  the  Portuguese  treaty  remain  in  force  as  to  Brazil;  but, 
at  all  events,  all  the  provisions  which  relate  to  the  manner  of  making  the  visitation  ui 
search  must  remain;  and  when  the  additional  article  says  that  there  must  be  ''deff 
and  undeniable  proof  "  of  a  fact,  mere  suspicion  cannot  be  sufficient.  The  recital  ooft- 
tained  in  the  preamble  of  the  8  &  9  Vict.  c.  122,  places  it  beyond  doubt  that  the  ni- 
chinery  for  the  regulation  of  the  Mixed  Commissions,  established  by  the  Ptxrtaguese 
treaty,  continued  in  operation  long  after  1830.  The  decisions  of  the  Courts  of  BifixBd 
Commission  are  not  authorities  which  can  govern  the  English  judges  in  a  case  Qoe 
this ;  and  the  treaties  themselves  prove  that  equipment  for  trade  is  not  alone  snfficiest 
to  justify  capture  and  detention ;  nor  can  Brazilian  subjects  be  deemed  to  have  agreed 
to  the  right  of  visitation  and  search  upon  any  conditions  but  those  expresssly  spmiBd 
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in  the  treaty.  As  to  the  question  of  jurisdiction,  no  case  has  heen,  or  could  be,  cited  to 
shew  that  in  time  of  war,  when  the  right  of  visitation  and  search  exists  to  a  limited 
extent,  and  when,  therefore,  the  captor  may  have  lawful  possession  of  a  neutral  vessel, 
tbit  possession  is  such  as  will  make  the  crew  subjects  of  the  British  crown  from  the 
time  of  seizure  to  that  of  adjudication.  To  confer  jurisdiction  there  must  be  mutual 
eonseDt ;  and,  therefore,  possession  alone  cannot  confer  it.  In  the  case  put  by  Mr. 
Biron  AJderson,  of  a  Frenchman  being  forcibly  brought  into  this  country,  and  then 
eoDmitting  an  offence  here,  the  proper  course  would  be  to  hand  him  over  to  the  French 
gofemment,  and  the  refusal  of  that  government  to  punish  him  might  be  the  subject  of 
nmoDStrance  by  the  Britbh  government,  or  even  amount  to  a  casus  belli ;  but,  in 
Older  to  lay  any  foundation  of  jurisdiction  in  this  case,  the  possession  of  the  ship  must 
be  shewn  to  be  lawful,  and  the  possession  could  zipt  be  lawful,  unless  there  were  at 
lait  an  incipient  conversion  of  the  property.  It  Is  not  contended  that  a  complete*, 
eonfersion  was  necessary. 

Williams,  J. — Suppose  the  seizure  to  have  been  lawful,  according  to  the  treaty, . 
voold  the  property  and  nationality  of  the  vessel  remain  untouched  ? 

Dr.  Addams, — If  the  seizure  were  lawful,  there  might  be  an  incipient  conversion  of 
fte  property  ;  but  not  otherwise ;  and  here  the  seizure  was  a  decidedly  wrongful  act. 

Pa&kb,  B. — ^Does  the  introduction  of  British  law  follow  from  the  lawful  custody  oC 
tiie  Qneen's  officers  ? 

Dr.  Addams.-^At  all  events,  there  was  no  such  custody  in  this  case. 

Aldbbson,  B. — If  a  slave  had  been  on  board  the  Felicidade  at  the  time  of  this  trans-^ 
•efion,  would  he  have  become  free  ? 

Dr.  Addams, — ^There  is  no  ground  for  any  such  supposition.  The  case  of  the  Dispatch 
(8  Rob.  278)  is  no  authority  in  support  of  this  conviction.  It  only  decides  that  where 
pirties  come  into  court  and  ask  for  a  restitution  of  their  property,  they  must  come 
vidi  dean  hands.  The  capture  of  these  vessels,  therefore,  being  unlawful,  and  the 
priaonerB  in  unlawful  custody,  they  had  a  right  to  liberate  themselves ;  and  all  that 
they  dad  was  done  in  the  exercise  of  that  right. 

Cur.  adv.  vuU. 

Upon  consideration,  all  the  judges  who  heard  the  argument,  except  Lord  Dbnmak, 
CJ.,  and  Platt,  B.,  were  of  opinion  that  an  English  Court  had  no  jurisdiction  to  try 
fth  offienoe ;  for  that  even  if  the  lawful  possession  of  the  Felicidade  by  British  officers 
mmM  have  given  such  jurisdiction,  the  possession  was  not  proved  to  be  lawful ;  and 
&nr  dierefore  held  the  conviction  wrong. 

LoBD  Dbkman,  C.J.,  and  Platt,  B.,  on  the  contrary,  thought  the  conviction  right, 
Wfoa  the  following  grounds  : 

LoBD  Dbnman,  C.J. — I  thought  the  conviction  right.  It  appeared  to  me  that  the 
lonession  of  the  Brazilian  vessel  by  the  British  officers  was  a  lawful  possession,  under 
a  leizure  made  by  them  of  the  said  ship  while  employed  by  Brazilian  subjects  in  the 
iwe-trade ;  and  I  thought  that  the  vessel  so  in  possession  of  British  officers,  under  a 
Wmal  authority  from  tiie  Crown,  was  a  British  vessel  for  the  purpose  of  founding  the 
Jinidiction  of  the  Court  of  Admiralty,  and,  of  course,  since  the  late  Act,  of  the  Court 
of  Oyer  and  Terminer  and  Gaol  Delivery  at  Exeter,  to  try  crimes  conmiitted  on  board 
.rf  nidi  vessel. 

Flatt,  B. — ^The  22nd  section  of  the  stat.  4  &  5  Wm.  4,  c.  36,  gave  to  the  justices 
if  Oyer  and  Terminer  and  General  Graol  Delivery  at  the  Central  Criminal  Court,  and  a 
flbiequent  statute,  to  the  judges  before  whom  the  assizes  at  Exeter  were  holden,  juris- 
Cetkm  to  try  the  prisoners,  if  the  alleged  offence  had  been  committed  within  the  juris* 
Cetion  of  the  Lord  High  Admiral.  The  question,  therefore,  was,  whether  the  act 
vUdi  caused  the  death  of  Mr.  Palmer  was  committed  within  that  jurisdiction.  Upon 
V»  subject  I  have  always  thought,  and  still  think,  that  as  Captain  Usher  commanded 
]br  Majesty's  ship  of  war  the  Wasp,  and  was  stationed  with  that  vessel  off  the  coast 
tf  Africa,  for  the  prevention  of  the  slave-trade,  the  compact  entered  into  between  the 
jUdsh  and  Brazilian  governments,  by  the  then  existing  Brazilian  treaty,  justified  him 
ii  directing,  and  Lieutenant  Stupart  in  effecting,  under  such  direction  of  his  superior 
^Seer,  the  capture  of  the  Felicidade  and  of  the  Echo,  and  their  detention  during  such 
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m  canoNAL  law  umm. 

tiine  M  might  be  neoeatary  for  the  purpose  of  submitting  the  drcumstanoei  i 
flieir  capture  to  the  judgment  of  the  Mixed  Court ;  and  that  during  such  deti 
the  Felicidade,  she  was  in  the  lawful  possession  and  dominion  of  her  Majestj, 
deck  as  much  within  her  Majesty's  Admiralty  jurisdiction  as  was  the  ded 
Wasp. 

Comnction  keidt 


COURT  OF  QUEEN'S  BENCH. 

Friday,  January  30,  1846. 

The  Queen  t;.  Mallet  and  GHiLC0T&.(a) 

Cortmer^i  mqumtion. — Practice. 

it  i*  the  duty  of  the  coroner  to  draw  up  the  in^Uitum  for  the  rignature  qf  the  jurore  im 

after  their  verdict  ii  returned^  and^  under  ordinary  circumttaneee,  he  ought  not  to  a^ 

mbeequent  day. 
Where  hedideo  adjoum^  and  t^poit  the  Jury  routing  to  tign  what  he  aileged  to  he  in  euhett 

verdict f  threatened  to  commit  them^  upon  which  they  aigned  the  inguieition,  it  waeaet  oak 
A  rule  niei  to  quaeh  a  coroner's  inquieition,  upon  an  objection  relating  only  to  the  finding 

pereon  named  thereiUf  need  not  he  eerved  upon  the  other  pereone  named, 
A  coronet* a  inquieition,  charging  two  peraona  with  having  cauaed  the  death,  may,  for  muc 

the  coroner  in  rrference  to  one  only,  be  quaahed  aa  to  that  one  only. 
Itiawot  neemeary  to  ineert  a  dame  for  a  writ  ef  meHua  inquirendum  in  a  rule  to  qua^  m 

CROWDER  had  obtained  a  rule  calling  upon  the  coroner  of  Dorsetshire, 
widow  of  the  deceased,  to  shew  cause  why  an  inquisition  which  he  ha 
upon  the  body  of  a  person  called  Makew  should  not  be  quashed,  upon  the  ground 
inquisition  which  found  Chilcote  to  be  guilty  of  manslaughter  had  been  signet 
jurors  imder  duress  of  imprisonment.  It  appeared  that  the  deceased  hi 
wounded  by  Mallet  upon  a  high  road  in  the  parish,  and  that  the  overseei 
knowledge  of  the  fact,  did  not  cause  him  to  be  taken  under  shelter.  The  deoei 
left  in  the  road,  and  was  found  there  the  next  morning.  The  coroner  told 
that  it  was  the  duty  of  the  churchwarden  of  a  parish,  who  as  such  was  also  < 
to  provide  necessary  shelter  and  medical  aid  to  persons  in  cases  of  urgency  i 
the  same  within  the  parish,  and  unable  to  provide  it  for  themselves ;  that  the 
of  such  duty  was  not  to  be  excused,  because  such  churchwarden  assumed  that 
son  so  requiring  medical  aid  and  shelter  was  drunk  ;  and  that  if  the  jury  thou, 
the  life  of  the  deceased  had  been  abridged  one  moment  by  his  having  been  left 
to  the  inclemency  of  the  night,  that  was  manslaughter  in  the  churchwarden.  ' 
said,  "  We  find  that  Mr.  Chilcote  has  been  guilty  of  a  gross  neglect  of  duty, 
of  manslaughter."  After  some  remarks  from  the  coronei^they  again  returned,  i 
found  that  "  the  life  of  the  deceased  was  abridged  by  exposure  to  the  air  all 
The  verdict  was,  however,  not  drawn  up  in  form  for  several  days  after,  when  d 
sition,  containing  a  verdict  of  manslaughter  against  the  overseer,  was  tenden 
jury  for  their  signatures,  which  they  refused  to  afiix,  alleging  that  they  had  nev 
such  a  Verdict  at  all.  The  coroner  thereupon  threatened  to  commit  them  to 
they  continued  to  refuse  to  sign  the  document,  upon  which  they  signed  it.  Tl 
sition  had  been  removed  by  certiorari,  and  the  above  rule  obtained,  against  w 
behalf  of  the  coroner, 

D.  D.  Keane  shewed  cause. — ^The  rule  is  improperly  drawn  up ;  it  should  h 
served  upon  the  other  party  named  in  the  inquisition,  and  also  upon  the  wido^ 
deceased.  [Lord  Dbnkan,  C.  J. — What  interest  has  the  other  party  in  it  ?] 
have  ;  we  are  not  bound  to  shew  that  he  has.  It  might  be  important  for  him  I 
Chilcote  should  stand  in  the  situation  of  a  person  accused  of  having  contribute 
deatli  of  the  deceased,  and  this  whether  or  not  they  were  to  be  tried  t 

(a)  Repwted  by  E.  Wisb,  Esq.  Barritter-at«law. 
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WiOHTMAN,  J. — If  the  inquisition  is  quashed,  it  will  be  to  his  advantage ;  and  if  it  is 
iot  quashed,  he  will  be  just  where  he  was.]  If  it  is  brought  up  here  to  be  quashed, 
ae  ought  to  be  heard ;  he  may  have  additional  or  better  reasons  to  shew  why  it  should 
be  quashed.  It  may  be  his  interest  that  it  should  not  be  quashed.  Next,  the  rule 
ttks  too  much  ;  the  inquisition  is  unimpeached  as  to  Mallet,  yet  the  rule  asks  that  the 
whole  should  be  quashed.  1(^  however,  the  rule  is  correct,  and  the  whole  must  be 
quashed,  then  it  ought  to  have  been  combined  with  an  application  for  a  writ  of  melius 
iM^endum.  (R.  y.Hethersalj  3  Mod.  80 ;  H.  t«  Sulmoay,  ibid.  101 ;  R,  v.  Bunney,  ibid. 
238.)  [Lord  Denman,  C.  J.  —  That  is  not  usual;  it  can  be  inserted  if  neces- 
sary. Proceed  to  the  merits.]  The  question  is,  was  the  verdict  found  by  the 
jury  binding  on  them,  or  had  they  the  whole  time  betiKeen  delivering  it  and  the 
time  when  the  inquisition  was  tendered  for  signature  to  reconsider  it  ?  If  the  ver- 
dfat  was  binding  and  find,  the  circumBtances  under  which  they  afterwards  signed 
n  inquisition  that  is  right  are  immaterial.  [Coiabiimb,  J. — If  tiie  jury  did  witrng, 
im  ^e  coroner  at  liboty  to  dragoon  them  into  doing  ri^?]  It  was  not  for 
tie  jury  to  determine  whetiier  the  language  used  by  tiie  coroner  was  or  was 
vt  Uie  legal  expression  of  their  finding,  llie  inquisition  did  express  ^eir  finding ;  for 
^  Jaw  as  laid  down  by  the  coroner  was  correcL  If  the  inquisition  had  bees  ten- 
4bhI  to  the  jury  immediately  after  the  fiading,  they  would  have  signed  it.  [Lord 
BnniAN,  G.J. — ^That  ought  to  have  been  done.  It  is  the  duty  of  a  coroner  forth- 
lith  to  tender  the  inquisition  to  the  jury  for  signature.  He  ought  to  have  forms 
It  hand  ready  to  be  filled  up.]  There  are  many  cases  in  which  such  a  course  would 
JMore  defective  inquisitions.  The  difficulty  is,  1^  description  of  the  offence,  and 
fcv  persons,  it  is  submitted,  are  able  at  once  to  draw  a  correct  inquisition  in 
■Rh  a  case  as  this;  some  time  must  be  given  to  coroners  to  prepare  inquisitions 
ia^ficult  cases.  [Lord  Dsnman,  G.  J. — ^Then  the  Jury  must  have  the  intervening 
fine  to  consider  the  veFdict.J  That  assumes  that  the  inquisition  must  be  signed 
krfte  jurors.  There  is  no  direot  authority  for  that.  The  statutes  do  not  require 
nt  fte  inquiation  be  signed,  though  they  raise  the  inference  that  the  absence 
of  the  i%natures  would  be  an  irregularity.  The  cases,  on  examination,  shew  <nily 
thtt  tbe  want  of  the  signatures  has  been  put  forward  as  an  objection,  but  there  is  no 
iaoisian  that  shews  it  to  be  a  good  objection.  The  jurors  cannot  judge  whether  or  not 
Btt  inqinaticm  is  the  technical  expression  of  their  finding,  it  is  therefore  whoUy  unne- 
mmiY  tint  they  should  sign.  [Lord  Dsnmak,  CJ. — ^Ybu  cannot  bring  forward  «ny 
BUI  in  wUdi  an  inquisition  not  signed  by  the  jurors  was  held  to  be  good.  It  has 
^lm§h  been  held  that  the  jurors  must  sign.] 

Ayne,  ibr  liie  widow  of  the  deceased,  jpsayed  that  the  part  of  die  inqui^tion  wluch 
Anged  Mallett  with  wilful  murder  might  be  suffiered  to  remaiup  as  otherwise  it 
^l^t  happen  that  that  person  should  be  discharged  from  gaoL  and  so  a  defeat  of 
lufioe  might  take  ]dbee ;  and  also,  that  the  widow  have  her  costs. 

lirowier  (with  wham  was  F.  JEdwarda)  did  not  object  to  this  a{]|pliGation  exoc|it 
9tb  the  costs,  and  swd  if  that  was  pressed,  the  whole  inquisition  would  be  im- 


Lord  Dbkmak,  C.  J.-— We  are  of  opinion  that  the  iacts  which  httve  been  stated  upon. 
Ik  psrt  of  the  coroner  afford  no  excuse  for  his  conduct.  It  was  his  duty  to  have  the 
ImHinUiiiii  ready  in  the  first  instance,  and  to  transfer  the  verdict  to  the  parchment,  as 
Mn  as  it  was  orally  delivered.  As  he  did  not  do  so,  but  omitted  to  perform  that 
tey  for  several  days,  he  had  no  right  to  treat  the  previous  expression  of  the  jury  as  a 
fell  verdict,  much  less  to  compel  them  to  sign  it  under  the  threat  of  imprisonment, 
^tdle  win,  however,  be  absolute  only  to  qliash  the  inquisition  as  to  Mr.  Chilcote* 
tad  without  costs. 

Rule  absolute  accordingly. 
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WESTERN  CIRCUIT. 

Hants  Lbnt  Assizes,  1846. 

(Before  Mr.  Justice  Eblb.) 

Thb  Quxbn  v.  Chablottb  Watbkagb  and  Hbstbb  Watebagb.Co) 

Qmeeakmeni  of  birtk~^T\DO  prmeipaU — Cot^emon — Svidemee. 

If  the  mother  be  mded  and  ataiited  m  cfmcioUng  ihe  birth  qfa  child  by  (mother  peroon^  both 
indicted  09  principaii,  under  ttai.  9  Geo,  4,  c.  31, «.  14.  Bui  the  fact  qf  conceahneni  by  the 
wtutt  be  proved,  or  thepereon  aiding  and  abetting  muei  be  acquiited.  And  eo  where  the  m 
ageinat  the  mother  coneieted  oniyi^ihe  cofrfeeeiom  qfher  eieter,  indicted  with  her  for  the  e 
meat,  it  woe  held,  thai  at  thai  could  not  be  eeidence  ayaintt  the  mother,  no  eeidenee  under  ihe 
wat  proved,  and  that  no  one  could  therffitre  be  convicted  qf  aiding  and  abetting^  and  bi 
prieonera  were  therrfore  acquiiied. 

Semble,  that  taking  thebody  awayjrom  the  place  where  it  wae  bom  to  the  homee  qf  a  wiii  i  led 
living  at  a  dietanee,  for  thepurpoee  qf  hearing  it  there  buried  in  a  churel^fard,  ie  noi  a  a 
meni  within  the  Act, 

THIS  was  an  indictment  against  the  two  prisoners  for  concealing  the  bizth 
child*  of  which  Charlotte  Waterage  had  been  delivered. 

Missing,  for  the  prisoners,  submitted  that  there  could  be  no  accessary  to  thecri 
created  by  the  statute.  In  misdemeanors  at  common  law,  no  doubt  aU  persons  i 
or  abetting  in  the  commission  of  the  offence  may  be  indicted  as  principals ;  but 
the  words  of  the  statute  are  opposed  to  this  view.  The  9  Geo.  4,  c.  31,  s.  14,  d 
the  offence  as  follows  : — "  If  any  woman  shall  be  deUvered  of  a  child,  and  sb 
secret  burying,  &c.  endeavour  to  conceal  the  birth  thereof,  every  such  ofkader  ih 
guilty  of  a  misdemeanor."  It  is  thus  limited  to  the  act  of  the  mother ;  and  I 
Waterage  must  in  this  case  be  acquitted. 

Beeihtan,  for  the  prosecution,  contr^, 

Eblb,  J.,  overruled  the  objection,  on  the  general  principle  that  an  offence  m 
misdemeanor  by  statute,  is  made  so  for  all  purposes. 

The  case  for  the  prosecution  was  proceeded  with ;  and  it  appeared  that  the  d 
concealment,  which  was  the  taking  of  the  body  immediataly  after  the  birth  by  the 
to  a  married  sister,  living  at  a  distance,  for  the  purpose  of  having  it  buried  in  a  di 
yard,  was  entirely  the  act  of  the  sister,  and  the  confession  of  the  prisoner  was  tin 
proof  of  the  knowledge  of  the  mother. 

Missing  objected  that  the  confession  of  the  prisoner,  Hester  Waterage,  was 
evidence  against  herself,  and  not  against  the  motiier,  Charlotte  Waterage ;  that  I 
fore,  as  there  was  no  evidence  whatever  but  this,  she  was  entitled  to  an  acquittaL 
ther,  as  the  offence  created  by  the  statute  was  concealment  by  the  mother,  tiiil 
must  be  proved  before  any  accessary  could  be  convicted,  and,  consequently,  opa 
present  case,  the  sister,  notwithstanding  the  confession,  must  also  be  acquitted. 

Eblb,  J.,  considered  the  objection  good,  and  both  the  prisoners  were  acquitted, 
also  intimated  that  the  cireumstances  relied  upon  as  a  concealment  did  not  amoa 
a  concealment  under  the  Act.  Prisoners  acgmiieU 

{a\  Reported  by  E.  Wisb,  Esq.,  BarrUter-at-Uw. 

(6)  See  i2ee  V.  Rodenck  (7  C.  &  P.  795),  and  the  note  to  Rex  v.  She  (Ross.  &  Ryl.  148),  ia  ll 
on  Crimes,  82. 


WESTERN   CIRCUIT. 

Hants  Lent  Assizes,  1846. 

(Before  Mr.  Justice  Erlb.) 

Fridatfj  March  6. 

The  Quben  t;.  Edward  Lawks  Ptm.  (a) 

;    Prke^al'^Aeeittary'-' Duel — Evidence — Dying  deelaraiiom — Murder — Cauae  of  death — Indict' 

ment — Right  qfeouneel, 

^M  the  trial  qfan  accenary  in  murder,  the  principal  not  being  then  upon  hit  trial,  etfidence  it  ad- 
mknble  o/ttatemente  made  by  the  principal  in  the  abtence  qf  the  aceettary  prior  to  the  act  charged 
et  the  murder,  tending  to  thew  that  it  was  done  with  malice;  but  ttatemente  qf  the  principal 
in  the  ab§ence  of  the  accessary,  describing  the  occurrence,  are  not  admissible. 
Where  m  wound  is  infiicted  under  circumstances  thai  immediate  death  would  make  the  person  infiict' 
bsg  it  guilty  qf  murder — Quiere,  is  he  guilty  qf  murder  if  the  death  ensues  from  an  operation 
tksmgkt  necessary  and  performed  by  competent  medical  advisers,  who  considered  that  the  wound 
wee  dangerous  T 
8mHe,per  Brie,  J,,  and  Rolfe,  B.,  that  he  is ;  and  that,  therrfore,  evidence  is  not  admissible  to  shew 
thai  the  medical  men  were  wrong  in  their  opinion,  and  that  the  operation  was  unnecessary  i  and 
thai  the  deceased  might  have  lived  had  it  not  been  performed, 
Mkatg/ieient  to  state f  in  an  indictment  under  the  circumstances  above  mentioned,  that  the  wound  was 

He  emue  of  death  (per  Erie,  J.) 
IMsrolidiif  made  by  a  person  who  believes  that  his  death  is  approaching,  although  he  may  have  some 
kape  ^ft  in  his  own  mind,  are  admissible  as  dying  declarations. 

r[E  iodictment  was  as  follows :  "  The  jurors  of  our  said  Lady  the  Queen,  upon 
their  oath,  present,  that  Henry  Charles  Moorhead  Hawkey,  late  of  the  parish  of 
Titchfield,  in  the  county  of  Southampton,  gentleman,  and  Edward  Lawes  Pym,  late  of 
the  same  place,  gentleman,  on  the  20th  day  of  May,  in  the  year  of  our  Lord  1845, 
vilh  force  and  arms,  at  the  parish  aforesaid,  in  the  said  county,  in  and  upon  one  James 
Akzander  Seton,  in  the  peace  of  God  and  our  said  Lady  the  Queen,  then  and  there 
bong,  feloniously,  wilfully,  and  of  their  malice  aforethought,  did  make  an  assault ;  and 
fliat  the  said  Henry  Charles  Moorhead  Hawkey,  a  certain  pistol,  of  the  value  of  ten 
dullings,  then  and  there  loaded  with  gun|K)wder  and  one  leaden  hullet  (which  pistol 
tte  said  H.  C.  M.  Hawkey  then  and  there  had  and  held),  to,  at,  against,  and  upon  the 
nid  J.  A.  Seton  then  and  there  feloniously,  wilfully,  and  of  his  malice  aforethought, 
fid  shoot  off  and  discharge,  and  that  the  said  H.  C.  M.  Hawkey,  with  the  leaden  hullet 
a&resaid,  out  of  the  pistol  aforesaid,  then  and  there,  hy  force  of  the  gunpowder,  shot 
and  sent  forth  as  aforesaid,  the  aforesaid  J.  A.  Seton,  in  and  upon  the  right  side  of  the 
body,  near  the  right  hip,  of  him  the  said  J.  A.  Seton,  then  and  there  feloniously,  and 
of  lus  malice  aforethought,  did  strike,  penetrate,  and  wound,  giving  to  the  said  J.  A. 
Seton,  then  and  there,  with  the  leaden  hullet  aforesaid,  so  as  aforesaid  shot,  discharged, 
and  sent  forth  out  of  the  pistol  aforesaid,  hy  the  said  H.  C.  M.  Hawkey,  in  and  upon 
the  light  side  of  the  hody,  near  the  right  hip,  of  him  the  said  J.  A.  Seton,  one  mortal 
Maud,  of  the  breadth  of  two  inches,  and  penetrating  through  the  body  of  the  said  J. 
A.  Seton,  of  which  mortal  wound  the  said  J.  A.  Seton,  upon  and  from  the  said  20th 
day  of  May  in  the  year  aforesaid,  until  the  2nd  day  of  June  in  the  same  year,  at  the 
psrish  aforesaid,  in  the  said  county,  did  languish,  and  languishing  did  live,  on  which 
Mud  2nd  day  of  June  in  the  year  aforesaid,  he  the  said  J.  A.  Seton,  in  the  parish  afore- 
said, in  the  said  counter,  of  the  said  mortal  wound  did  die.  And  the  jurors  aforesaid, 
upon  their  oaths  aforesaid,  do  say  that  the  said  Edward  Lawes  Pym,  with  force  and 
arms,  feloniously,  wilfully,  and  of  his  malice  aforethought,  was  present  then  and  there, 
feloniously,  wil^y,  and  of  his  malice  aforethought,  aiding,  helping,  assisting,  com- 
fating,  and  maintaining  the  said  H.  C.  M.  Hawkey,  the  felony  and  murder  aforesaid, 
ui  manner  and  form  aforesaid,  to  do  and  commit ;  and  so  the  jurors  aforesaid,  upon 
(a)  Reported  by  £•  Wise,  Etf.,  Baniiltr-st-law. 
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their  oath  aforesaid,  do  say  that  the  said  H.  C.  M.  Hawkey  and  E.  L.  Pym  him  tkn^ 
said  J.  A.  Seton,  in  the  manner  and  hy  the  means  aforesaid,  feloniously  and  ^ 
their  malice  aforethought,  did  kill  and  murder,  against  the  peace  of  our  said  Lady  il^ 
Queen,  her  crown  and  dignity." 

The  third  count  varied  the  description  of  the  wound,  and  the  fourth  count  charged 
Pym  with  aiding  and  abetting,  as  in  the  second. 

Pym  only  was  put  upon  his  trial,  the  other  accused  party  not  having  been  taken  into 
custody. 

Rawlinson  and   Af .  Smith  were  counsel  for  the  prosecution ;  and 

Cockbum  and  Kinglake,  Serjt.,  for  the  defence. 

After  some  preliminary  evidence,  a  witness  named  John  Town  stated  that  he  saw 
Lieutenant  Hawkey  walking  with  a  friend  on  the  morning  of  the  20th  of  May,  the  dij 
upon  which  the  duel  was  fought,  and  the  day  after  the  alleged  quarrel.  He  did  not 
know  who  the  friend  was,  nor  could  he  say  whether  it  was  the  prisoner  or  not. 

M.  Smith  then  asked — Did  you  hear  any  observation  made  by  Lieutenant  Httwkey 
to  his  friend  ? 

Cockbum  objected. — It  is  not  shewn  that  the  prisoner  was  present,  and  no  state- 
ment made  by  Mr.  Hawkey  can  be  admissible  against  a  party  not  present. 

Eble,  J. — Upon  this  indictment  the  jury  have  to  determine  whether  or  not  lir. 
Hawkey  killed  Mr.  Seton  of  malice  aforethought ;  and  if  this  statement  goes  to  pioie 
the  fact  of  malice,  it  is  admissible. 

The  learned  Judge  then  asked  the  counsel  for  the  prosecution  what  the  obsermtin 
was,  and  having  heard  it,  said,  if  proved,  it  would  be  material  to  shew  malice,  and  it 
was  therefore  admissible. 

Kinglake,  Sexjt. — I  submit  that  the  principal  not  being  on  his  trial,  no  dedaxatiM 
made  by  him  can  be  admissible.  Even  the  confession  of  a  principal  is  no  evideaoe 
against  the  accessary,  although  it  was  once  thought  otherwise ;  and  this  dedaratka » 
ooly  in  the  nature  of  an  admission  or  confession,  which  might  be  ample  enough  to  oo» 
Vict  the  principal,  but  cannot  apply  to  the  accessary. 

EaLS,  J. — I  admit  all  the  argument  as  to  declarations  in  general,  but  this  statement 
is  an  act  indicating  malice  aforethought  in  Mr.  Hawkey,  and  that  is  a  fact  which  tte 
jury  have  to  ascertain.  The  intentions  of  a  person  can  only  be  inferred  from  exteml 
manifestations,  and  words  are  some  of  the  most  usual  and  the  best  evidence  of  intentiaL 
It  is  not  a  declaration  after  the  act  done  narrating  the  past,  but  it  shews  the  mind  c( 
the  party. 

Kinglake,  Seijt. — Admitting  the  distinction  now  laid  down,  this  statement  is  nefar- 
theless  inadmissible  ;  for  it  is  not  a  declaration  accompany iug  an  act  done,  but  it  p^ 
cedes  by  some  time  the  overt  act,  and  how  can  it  be  coupled  with  it  ?  It  is  meid^ 
what  then  passed  in  his  mind  as  to  the  future.  The  only  ground  of  declarations  beiii| 
admissible  is,  that  where  acts  require  explanation,  which  is  afforded  by  declarations.  tl« 
acts  are  construed  by  means  of  the  light  thus  obtained. 

Ekle,  J.— -The  declaration  is  admissible  upon  the  principle  I  have  before  laid  down. 
I  assume  that  the  act  of  firing  a  pistol,  by  Mr.  Hawkey,  against  the  deceased,  will  ie 
established,  and  therefore  every  thing  which  assists  in  determining  the  question  of  ^ 
existence  of  malice  aforethought  is  material.  If  declarations  of  this  kind  were  to  be 
restricted,  as  contended  for  by  my  brother  Kinglake,  they  would  be  confined,  in  ftcC, 
to  the  very  time  of  the  committal  of  the  offence ;  whereas  the  very  essence  of  malice  is, 
that  it  exists  for  a  period  of  time  prior  to  the  act,  and,  it  may  be,  for  a  very  long 
period. 

The  evidence  was  then  admitted,  and  the  statement  was,  "I  will  shoot  him  ai 
I  would  a  partridge."  The  witness  was  not  sure  whether  he  said  "  I  will,"  or  "  I 
would." 

At  a  subsequent  period  of  the  trial,  Rawlinson  proposed  to  ask  a  witness,  who  had 
been  in  the  company  of  Hawkey  after  the  duel,  but  not  in  the  presence  of  Fpik 
whether  he  had  said  any  thing  about  what  passed  at  Brown  Down,  the  spot  where  die 
dnel  took  place. 

Cockbum  objected  that,  the  prisoner  being  absent,  the  statement  could  not  be  erideooe. 

Rawlinson,  contr^. — It  is  evidence,  for  the  indictment  is  against  the  principal  and 
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and  although  the  principal  is  not  on  his  trial,  yet,  if  the  proof  faH  as  to 
tiie  principd»  the  present  prisoner  mast  be  acquitted.  Every  thing,  therefore,  which 
woBod  be  eridence  against  the  principal  is  admissible.  In  an  indictment  agunst  the 
leceiver,  statements  by  the  thief  are  admissible  as  primd  facie  evidence.  (Rex  ▼.  BUek 
4  C.  &  P.  377  ;  1  Russell  on  Crimes,  42.) 

Sblb,  J« — Upon  reference  to  the  cases  cited  in  Russell  on  Crimes,  voL  1,  p.  42, 1 
Aiok  that  the  objection  is  well  founded.  The  confession,  nay,  even  the  conviction  of  a 
fdncipal,  is  not  evidence  against  an  accessary.  It  has  been  held,  that  if,  upon  tiie 
tial  of  both  principal  and  accessary,  the  principal  pleads  guilty,  the  plea  is  not 
noeiTable  as  evidence  against  the  accessary,  (a) 

After  the  examination  of  the  first  medical  witness,  who  stated  his  opinion  that  the 
operation  was  the  only  chance  of  saving  the  life  of  the  deceased*  the  counsel  for  the 
psQiier  were  proceeding  to  cross-examine  him  as  to  the  nature  and  seat  of  the 
loimd,  to  shew  that  the  opinions  he  had  expressed  of  its  danger,  and  the  necessity  of 
tte  operation*  were  not  correct,  when 

EaLX,  J.,  interposed. — I  presume  you  propose  to  call  counter-evidence,  and  impeach 
die  propriety  of  the  operation  ;  but  I  am  clearly  of  opinion  that  if  a  dangerous  wound  is 
giien,  and  the  best  advice  is  taken,  and  an  operation  is  performed  under  that  advice, 
lUch  is  the  immediate  cause  of  death,  the  party  giving  the  wound  is  criminally 
npoDsible. 

CMftum.— -I  propose  to  shew  that  the  opinion  formed  by  the  medical  men  was 
pDonded  upon  erroneous  premises,  and  that  no  operation  was  necessary  at  all,  or  at 
CMt  that  an  easier  and  much  less  dangerous  operation  might  and  ought  to  have  been 
idopted.  I  may  therefore  cross-examine  the  witnesses  as  to  the  grounds  of  their  opinion, 
IsmO  anbmit  that  a  person  is  not  criminally  responsible  where  the  death  is  caused  by 
MBieqaences  which  are  not  physically  the  consequences  of  the  wound,  but  can  only  be 
coneeted  with  the  first  wound  by  moral  reasonings ;  as  here,  that  which  occasioned 
dn&  was  the  operation,  which  supervened  upon  the  wound,  because  the  medical  men 
though  it  necessary.  The  point  has  never  been  solemnly  decided  in  this  country.  The 
csaae  ctf  death  is  a  question  for  the  jury. 

JhiB,  J. — I  am  clearly  of  opmion,  and  so  is  my  brother  RoUe,  that  where  a  wound 
,  which,  in  the  judgment  of  competent  medical  advisers,  is  dangerous,  and  the 
at  which  they  bond  fide  adopt  is  the'  immediate  cause  of  death,  the  party  who 
the  wound  is  criminally  responsible,  and  of  course  those  who  aided  and  abetted 
i  it.  I  so  rule  on  the  present  occasion  ;  but  it  may  be  taken,  for  the  purposes  of 
i  eofudderation,  that  it  having  been  proved  that  there  was  a  gun-shot  wound,  and 
tflwting  tumour  arising  therefrom,  which,  in  the  bond  fide  opinion  of  competent 
laiJBsT  men,  was  dangerous  to  life,  and  that  they  considered  a  certain  operation  neces* 
■ry*  which  was  skilfully  performed,  and  was  the  immediate  and  proximate  cause  of 
iakk;  the  counsel  for  the  prisoner  tendered  evidence  to  shew  this  opinion  was  wrong, 
ad  that  the  wound  would  not  inevitably  have  caused  death,  and  that  by  other  treat* 
aaift  liie  operation  might  have  been  avoided,  and  was  therefore  unnecessary.  I  will 
9mnt  this  point  for  the  consideration  of  the  judges,  although,  as  I  have  already  stated, 
I  have  no  doubt  upon  the  subject.  To  admit  this  evidence  would  be  to  raise  a  coUa- 
tttil  issue  in  every  case  as  to  the  degree  of  skiU  which  the  medical  men  possessed. 

Cooaequentiy,  no  evidence  of  the  kind  proposed  was  given,  but  the 

Point  reserved* 

Dr.  Stewart  was  then  examined  by  the  counsel  for  the  prosecution.  He  stated :-»! 
as  eonstantiy  with  the  deceased  during  his  illness.  In  consequence  of  his  repeated 
VMons,  I  told  him  that  I  should  not  be  doing  my  duty  if  I  concealed  from  him  his 
dager,  and  I  suggested  that  he  should  send  for  his  attorney.  This  was  before  th^ 
^pQition.  On  Sunday  morning,  the  day  after  the  operation,  he  grew  worse.  I  sat  up 
^  him  the  whole  of  Sunday  night,  and  I  considered  he  was  fast  sinking.  He  asked 
^  if  there  was  the  least  chance  of  recovery.   I  then  evaded  the  question.   He  then  said, 

I  tm  not  afraid  of  death ;  do  tell  me  the  worst."  I  then  told  him  that  I  had  not  the 
^hope  of  his  recovery.     He  then  wept  very  much,  and  said,  "  I  feel  most  sincerely 

(fl)  The  CBM  refencd  to  is  died  in  itev  v.  Ttamer  (B.  &  M.  C.  C.  R.  Ml). 
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gratefbl,  and  thank  you  and  the  other  medical  attendants  for  your  great  exertions  and 
kindness." 

Rawlinsan  then  proposed  to  ask.  Did  he  make  any  statement  as  to  the  duel,  ot  hii 
wound? 

Cockhum  cross-examined  the  witness. — He  was  not  in  much  pain  at  this  time.  He 
asked  riepeatedly  during  the  night  how  he  was  going  on.  This  was  before  the  conTer- 
sation.  He  asked  also,  about  two  or  three  hours  after  he  made  the  statement,  "  whether 

1  thought  he  was  better."  I  left  him  about  seven,  and  when  I  returned,  he  asked  me 
what  I  thought.  I  shook  my  head,  and  did  not  reply.  Mr.  Jenkins,  the  surgeon,  wu 
there  in  the  interval,  and  two  nurses.  In  answer  to  a  question  from  the  learned  Judge 
(which  was  unsuccessfully  objected  toby  Cockhum),  he  said — In  my  judgment,  he  believed 
that  his  immediate  death  was  approaching. 

Cockhum  and  Kinglake,  Seijt..  objected  that  this  declaration  was  not  admissible.  It 
plamly  appeared,  from  the  questions  put  by  the  deceased,  that  he  had  not  given  up  all 
hope  of  recovery,  but  that  he  still  thought  that  he  might  recover.     (Christie's  case, 

2  Russell  on  Crimes,  754 ;  Bonner's  case.  ib.  759,  and  6  Car.  &P.  386 ;  Fagent'scase, 
7  Car.  &  P.  238.) 

•  £rle,  J. — I  think  the  evidence  is  admissible.  The  principle  is,  that  a  person  who 
«peaks  with  the  conviction  that  his  death  is  fast  approaching  speaks  under  such  a  sense 
of  responsibility  that  the  law  presumes  that  he  will  tell  the  truth.  Here  Mr.  Setoa 
had  a  firm  belief  that  his  death  was  fast  approaching.  Upon  the  answer  of  the  suigeon, 
he  burst  into  tears,  and  thanked  the  medical  men  for  their  exertions.  It  has,  no  donht, 
been  held  in  some  cases  that  all  hope  must  be  given  up,  but  this  is  now  decided  not  to 
be  necessary..  Indeed,  if  it  were  so,  no  declarations  could  be  received,  for  scarcely  a 
human  being  could  be  found  in  any  circumstances,  who  would  not  retain  some  hope. 
The  law  admits  these  declarations,  not  because  recovery  is  impossible,  but  because  there 
is  the  conviction  of  approaching  death.  Mr.  Seton  was  shewn  to  be  in  this  state;  die 
evidence  is  admissible. 

The  statement  was  then  received. 
At  the  conclusion  of  the  case  for  the  prosecution, 

Cockhum  and  Kinglake,  Seijt.,  objected  that  the  indictment  was  not  proved, — ^It  acts 
out  that  Henry  Charles  Morehead  Hawkey,  feloniously,  &c.  discharged  a  pistol,  loaded 
with  gunpowder  and  ball,  against  the  deceased,  and  inflicted  a  wound  thereby  upon  hb 

bright  side,  &c.,  whereof  he  died;  and  the  prisoner  is  charged  with  aiding  and  abetting 
liim.  The  cause  of  death  is  laid,  therefore,  to  have  been  the  wound.  But  it  is  admitted 
that  the  proximate  cause  of  death  was  the  operation.     It  may  have  been  necessitated 

'by  the  wound,  and  the  prisoner  may  be  responsible ;  but  it  should  have  been  set  forth 
specially  in  the  indictment.  That  the  cause  of  death  must  be  correctly  stated  is  kid 
down  in  all  the  books,  and  is  an  established  principle.  It  may  be  sufficient  if  the  manner 
of  the  death  proved  agree  in  substance  with  that  charged.  Thus  a  variance  as  to  tiie 
weapon  used  will  be  immaterial,  or  as  to  the  kind  of  poison.  But  upon  an  indictment 
for  poisoning,  he  cannot  be  convicted  for  a  different  species  of  death,  as  by  woundmg 

^  or  starving.      Upon  an  indictment  for  murder,  charging  that  the  prisoner,  with  a 

*  certain  piece  of  brick  which  he  then  and  there  held  in  his  right  hand,  struck  and  beat  1 
the  deceased,  thereby  giving  to  him  with  the  piece  of  brick  foresaid  one  mortal  wound  ' 
and  fracture,  of  which  he  died,  the  evidence  was  that  the  prisoner  struck  with  his  fist, 

vand  that  the  deceased  in  consequence  fell  upon  the  piece  cf  brick,  and  that  the  fall  upon 
the  brick  was  the  cause  of  his  death.  The  point  was  reserved,  and  the  judges  unani- 
mously held  that  it  was  a  variance.  (Rex  v.  Kelly,  R.  &  M.  C.  C.  R.  1 13.)  So  in  ito  t. 
Thompson  (R.  &  M.  C.  C.  139),  where  it  was  charged  that  the  prisoner  assaulted  the 
deceased,  and  struck  and  beat  him  upon  the  head,  and  therehy  then  and  there  gave  him 
divers  mortal  blows,  &c.,  of  which  he  died ;  and  the  evidence  was  that  the  prisoner 
knocked  the  deceased  down,  but  that  the  death  was  occasioned  by  a  mortal  wound  he 
received  in  the  fall ;  all  the  judges  held  that  the  cause  of  death  was  not  truly  stated, 
and  the  prisoner  was  pardoned.  In  Rex  v.  Martin  (5  Car.  &  P.  128),  the  blow  of 
a  hammer  was  laid  as  the  cause  of  death  ;  no  proof  was  given  of  the  striking  of  any 
blow,  and  the  appearance  of  the  wound  was  consistent  with  the  supposition,  either  d 
a  blow  with  a  hammer,  or  of  a  push  against  the  lock  or  key  of  a  doors  it  was  held  bf 
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Mr.  Justice  Park»  that  if  it  was  occasioned  by  a  blow  with  the  hammer,  or  any  other 
hard  substance  held  in  the  hand,  it  was  sufficient  to  support  the  indictment ;  but  other- 
vise,  if  it  was  the  result  of  a  push  against  the  door.  (See  1  Russell,  557.)  Several 
counts  are  always  introduced  when  the  cause  of  death  is  doubtful.  The  evidence  here 
should  have  been  set  out  specially,  as  where  the  deceased  had  thrown  herself  out  of 
the  window,  in  consequence  of  the  threats  of  the  prisoner  {Rex  v.  Evans,  1  Russell 
on  Crimes,  489),  and  so  where  the  deceased  was  thrown  from  his  horse,  which  had  been 
frightened  by  the  prisoner.     (Ibid.) 

E&LE,  J. — I  have  already  ruled  that  a  person  who  gives  a  wound  is  responsible  for 
die  consequences  to  the  party  wounded  which  ensue  from  the  treatment  bond  fide 
adopted  by  competent  medical  men  who  were  called  in  to  attend  him.  I  am  of  opinion, 
dierefore,  that  it  need  not  be  specially  set  forth  in  the  indictment.  The  object  of  stating 
the  cause  of  death  is,  that  the  prisoner  may  know  for  what  he  is  to  answer,  but  the 
iraund  is  the  act  for  which  he  is  now  made  responsible.  The  objection  must  be 
overruled. 

Upon  it  being  intimated,  however,  by  the  counsel  for  the  prisoner  that  they  enter- 
tained a  very  strong  opinion  upon  it,  his  lordship  said  he  would  reserve  that  point  also, 
if  it  were  necessary. 

Toint  reserved, 

Cockbum  then  addressed  the  jury  on  behalf  of  the  prisoner.  In  the  course  of  his 
qpeech,  he  stated  a  number  of  circumstances  as  to  the  conduct  of  the  deceased  to  Mrs. 
Hawkey,  to  prove  which  Mrs.  Hawkey  was  to  be  called  as  a  witness. 

Rawlinson  objected  to  this  mode  of  proceeding.  The  evidence  could  only  shew  pro- 
focation,  and  could  not  aflfect  the  issue. 

Cockbum,  contrk. — Motive  is  a  question  of  fact  for  the  jury,  and  it  is  material  that 
an  the  circumstances  of  the  case  should  be  laid  before  them,  that  they  may  decide 
whedier  Vjm,  the  prisoner,  was  actuated  by  malice  aforethought.  I  am  entitled  there- 
fore to  shew  all  these  circumstances  which  led  to  and  caused  the  occurrence.  A  state- 
ment of  ihe  deceased  has  also  been  given  in  evidence,  that  he  did  not  know  why  he 
was  shot.  I  shall  be  able  to  shew  conclusively  that  this  vtm  false,  and  it  will  therefore 
in^peach  the  truth  of  the  rest  of  the  statement  as  to  Mr.  Hawkey  having  been  the  person 
who  shot  him. 

£&LB,  J. — I  do  not  see  the  relevancy  of  these  observations,  but  I  cannot  prevent  the 
oounsel  for  the  prisoner  from  stating  them.  When  he  tenders  the  evidence,  I  can  then 
decide  as  to  its  admissibility. 

At  ihe  conclusion  of  the  speech,  in  which  all  the  circumstances  were  detailed,  the 
eonnael  for  the  prisoner  called  Mrs.  Hawkey  to  prove  them. 

E&LE,  J. — It  is  clearly  not  relevant  to  the  present  question.  Nothing  that  took  place 
prior  to  the  challenge  can  be  admissible  in  defence.  It  is  clear  the  challenge  was  deli- 
bentely  given  and  accepted,  and  after  a  lapse  of  some  hours  the  duel  took  place.  Nor 
k  die  statement  made  by  the  deceased,  which  is  alleged  to  be  false,  at  all  material  to  the 
fpfiat  at  issue,  and  the  evidence  must  be  rejected,     i 

At  the  request  of  the  counsel  for  the  defendant,  his  lordship  reserved  this  point  also. 

Point  reserved. 

The  jury,  however,  found  the  prisoner 

Not  guilty. 


81*  cnHINiU.  hkW  CUB. 

COURT  OF  QUEEN'S  BENCH. 

Thursday^  May  7. 
The  Qusbn  on  the  prosecutioii  of  the  Rev.  Dr.  Molkswobtr  v.  Jbssb  Hall,  (a) 

Crimmai  vrformatum, 

A  trumnal  hrformoHon  will  not  be  granted,  where  the  attaekt  eon^lmned  ef  hme  keen  eaueed  hg  «. 
temperate  language,  in  pubKeaiionM  by  the  partg  eow^lmmng,  aWkougk  eueh  pmbUeaHam  arm 
from  mquiriee  made  in  purtuance  of  his  dmty. 

ner^are,  where  a  clergyman  had,  in  the  eomree^inquhieeme  to  eertam  ehmritUe  in  hie  pmiek,  peb- 
Uaked  pamphlett,  reflecting  in  no  meaanred  language  upon  the  character  ^  hie  oppomemtt,  tie 
Court  discharged  a  rule  that  he  had  obtained/or  a  erimimed  ii^rmation,  in  respect  ef  cmim 
attacks  made  upon  him  by  way  qf  recrimination  /  but  they  intimated  that  if  the  attache  were  n- 
newed,  a  critninal  ififormation  would  be  granted, 

IN  Hilary  Term  tiie  SoUcUor' General  thewed  euoae  against «  role  ohteioed  on  bcUf 
of  Dr.  Molesworth,  the  rector  of  Rochdale,  for  a  criminal  information,  for  pnUidaqi 
against  the  defendant  a  libel  upon  him.  The  affidavits  in  answer  shewed  that  in  &et 
tht  applicant  had  brought  the  attadcs  upon  hinself^by  publishing  pamphlets  inqnigahg 
the  character  and  conduct  of  influential  Dissenters  in  the  pansk.  llie  Comt  tiioi  criU 
upon  the 

Attomeg-General  to  support  the  rule.  -—It  was  then  shewn  that  flie  orig^nlfiN 
pute  had  been  about  the  administration  of  some  charitable  fonds»  whidi  it  w«b  Ihii  iliiy 
of  Dr.  Molesworth  to  inquire  into,  and  it  was  contended,  that  even  admitting  tiatt  Hbb 
had  been  strong  language  used  by  tiie  apfJicant,  there  was  no  justification  £ar  the  d^ 
tedant's  conduct.  A  suit  in  equity  and  a  private  Act  of  Faxfiunent  had  gfoWB  cttet 
Asm  disputes,  therefore  the  duty  of  inteiforenoe  was  dear.  It  was  also  aitaled,  tibitfk 
•ttadcs  were  odculated  seriously  to  affect  the  vaefohMss  of  Dr^Moleawortb  mtiitH> 
'Creiie  of  his  sacerdotal  and  parochial  duties. 

Judgment. 

LosD  DsNM Air,  C.  J.— This  was  a  rule  for  leave  to  file  a  criminal  inforanatioa  for  a 
libel,  obtained  on  the  part  of  the  Rev.  Dr.  Molesworth,  rector  <^  Rochdale.  The  nttM 
oomplained  of  were  of  a  gross  nature,  and  undoubtedly  calculated  to  impair  the  nnAi^ 
ness  of  a  clergyman  in  his  sacred  office :  but  tht  cause  shewn  against  liie  mk  wm 
substantially  this,  that  he  had,  in  a  great  measure,  brought  this  attack  on  hJmsJfty 
fais  own  conduct,  havii^  published  cheap  pamphlets,  of  a  oontrovernal  natiire*  iBf 
aerioosly  reflecting,  and  in  no  measured  terms,  on  ti»  diaracter  and  motives  of  penoii^ 
respected  in  station  and  high  in  authority,  within  Ins  parish,  openly  disllftnging  piAir 
discussion,  and  naturally  leading  to  recrimination.  When  tit  Solidtor-Genaal  M 
convinced  the  Court  that  such  facts  existed,  we  called  upon  the  other  tide  to  aoMcr 
them,  and  Mr.  Attorney  proceeded  to  prove,  by  affidavits,  that  Dr.  Molesworth  had  adel 
from  laudable  motives  in  commencing  those  inquiries,  and  that  the  state  of  parties  in  tiK 
parish  was  such  as  to  make  it  inexpedient  for  those  who  held  office  in  the  parish,  wfaidi 
the  defendant  might  be  said  to  represent,  to  obtain  any  triumph  over  them.  On  the 
first  point  he  was  entirely  successful.  We  make  no  doubt  that  some  interference  w& 
the  affiiirs  of  the  charity  in  question  was  absolutely  necessary,  and  that  the  deigyDm 
in  attempting  to  place  them  on  a  better  footing,  was  fairly  exercising  the  duties  <rf  lu» 
office.  But,  although  we  think  this,  we  cannot  measure  the  degree  of  impropri^  i& 
the  course  he  pursued,  nor  ought  we  to  lend  our  extraordinary  authority  to  him,  wbo, 
in  the  performance  of  very  delicate  functions,  has  been  led  into  expressions  such  as  are 
shewn  in  the  publications  in  question.  If  that  be  so,  that  consideration  ought  to  hsTe 
restrained  the  reverend  gentleman  from  resorting  to  such  bitter  and  reproadiW 
language ;  and  we  think  it  right  to  discharge  this  rule  without  any  costs.  We  trust  no 
such  consequences  as  that  which  the  Attorney-General  described  will  follow,  and  we 
(a)  Reported  by  E.  Wise,  Esq.,  Barrister-at-law. 
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desire  to  avoid  giving  any  triiunph  to  either  party.  The  conduct  of  those  who  have 
been  acting  against  the  reverend  gentlemen  has  not  received  justification,  and  they  will 
very  much  misapprehend  us  if  they  infer,  that  on  any  renewal  of  similar  conduct,  we 
should  consider  our  hands  tied  by  the  present  judgment  from  any  interference  in  the 
matter.  Utile  discharged,  without  costs. 


CENTRAL  CRIMINAL  COURT. 
March  Sbsuoit,  1844. 

Friday^  March  8. 
Thb  Qubxn  v.  Hussst.  (a) 

Jbiyciy— Oanylt/aimy  of  the  imtrmment  aUeged  fo  he  forged, 

■  wot  miietedfoT  fargms  as  otder  in  ihne  wordi,  *<  PUa§e  to  giv9  Uartr  two  ban  of  aoULm 
sad  two  brm$hm.  Mr.  ChegpytaM^  Lamb*$  QmduU^vlace  :**  held  nffieienUy  eompieto  to  gudaim 
Pkimdktment. 

rihit  Fefaraory  session,  the  prisoner  was  tried  on  two  indietments  for  forging  and 
iittnring  orders  for  the  deEvery  of  goods,  with  intent  to  defraud  one  Charies  Mit- 
cMl.  The  first  was  in  these  words : — "  Please  to  give  to  bearer  two  bars  ofsolder,f9r 
Mk-Omman,  Lamb's  Condmt^plaee" 

p.  McMahon  objected  that  the  order  was  incomplete,  it  not  purporting  to  bear  Urn 
ligiMiinti  of  any  individual,  and  the  Recorder,  on  this  ground,  directed  an  acquittal, 
na  swond  ran  thus  ;"— 
^  Pftur  to  gbfs  bemrer  two  bars  ofsMtr  and  two  brushes. 

••  Mr.  ekspfiMM,  LaMs  CoMdrnt-place.'* 
Thff^pnsoner,  on  presenting  this  order,  said  that  he  was  sent  by  Mrs.  Chapmaa,  hw 
bnitaid  being  iU  at  the  time.     Mitdiell,  the  prosecutor,  admitted,  on  cross-examina* 
tiHk  that  if  t^  psper  had  been  laid  upon  his  counter,  and  no  representation  had  beoi 
nviTr  he  sfaoold  not  have  faraished  the  goods  without  making  inquiry. 

P-^^McMakoB  objected  ^at  this  order  was  equally*  incomplete  witik  the  former  one. 
nasuMtt the  end  would  rather  appear  to  be  a  direction  than  a  signature,  and  wiUi* 
0|^ti»  prnoncr's  statement,  it  would  be  impossible  to  look  upon  it  as  a  request  ema* 
arifaf  from  Mr.  Chapman.  But  it  was  expressly  laid  down  in  the  books  that  tiia 
iiMtimnent  which  is  alleged  to  be  forged  must  be  complete  in  itself,  and  parol  testU 
flHj  cannot  be  adduced  ta  add  to  its  terms  or  vary  its  obvious  character.  (Coke, 
3  Inat.  169  ;  Lewis's  case,  Foster's  Crown  Law,  116 ;  R.v,  CaUicott,  4  Taunt.  903.) 
Ik  JL  T.  Joma  (2  East's  P.  C.  832),  the  prisoner  was  charged  with  uttering  a  foiged 
late*  It  was,  however,  an  incomplete  one,  and  Lord  Mansfield  held  that  the  repreaea* 
of  tiie  prisoner  at  the  time  he  passed  it  could  not  be  received  to  make  up  tlie 
'  cm  the  face  of  it.  It  might  be  a  frand,  but  it  was  not  a  forgery.  (5) 
t  RxcoBDsa  was  of  opinion  tibat  the  instrument  might  be  considered  complete  ia 
,  and  that  the  words  at  the  end  constituted  a  sufficient  signature ;  but  he  reserved 
tba  paint  for  the  opinion  of  the  judges  who  should  attend  at  the  next  session. 

His  LoBDSHiP  now  stated,  that  he  had  consulted  with  Mr.  Justice  Pattesod,  wIh^ 
lad  caBimied  his  opinion. 

Ml  BiportsdbjA.  Pulling,  Esq.,  Barritter-  the  frand;  bat  Mr.  Justice  ISUflkstonedistcted  sa 

Jaw.  Bcquittal,  on  the  ground  that  the  offence  i '"^ 

fl^Intkinpfirt  of  this  aaie,  inDa«a.3ao,  it  totargotj. 
■»  thatHiapdaoBer  hadbcca  previoulj  tried  for 
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CENTRAL  CRIMINAL  COURT. 

March  Sbssioh,  1844. 

Thursday f  March  7. 

(Before  Lobd  ABiirGBE»  C.  J.) 

Thb  Qubbn  t;.  M'Gbboob  and  Lambbbt.  (a) 

Piraey—Indietment—'Qfer  qf  •  juryman,  pending  the  trial,  to  fee  eamuel  •m  Bekaff  ef  tk 

prieonere, 

THE  prisoners  were  indicted  for  piracy  under  the  11  &  12  Wm.  3,  c.  7.  s.  9,  tiie 
latter  portion  of  which  declares,  "  That  if  any  person  shall  lay  violent  hanck  qb 
his  commander,  wherehy  to  hinder  him  from  fighting  in  defence  of  his  ship  and  die 
goods  committed  to  his  trust,  or  shall  confine  his  master,  or  make  or  eudeawmr  to  make 
a  revolt  in  the  ship,  he  shall  be  adjudged,  deemed,  and  taken  to  be  a  pirate,  felon,  and 
robber,  and  being  convicted  thereof,  according  to  the  direction  of  this  Act*  shall  safer 
death  and  loss  of  lands,  goods,  and  chattels,  as  pirates,  felons,  and  robbon  upon  tlie 
seas  ought  to  suffer." 

The  punishment  of  death  is  taken  away  by  1  Vict.  c.  88,  s.  1.  Section  3  substitiites 
transportation  for  life,  or  not  less  than  fifteen  years,  or  imprisonment  for  any  term  not 
exceeding  three  years. 

The  indictment  being  a  somewhat  unusual  one,  we  subjoin  a  copy  of  the  first  emoL 
It  states— 

"  That  on  the  1st  day  of  Oct.  A.D.  1843,  upon  the  high  seas,  within  the  jnrisdictka 
of  the  Admiralty  of  England,  and  within  the  jurisdiction  of  the  Central  Crinunal  Court, 
Wm.  M'Gh-egor,  late  of,  &c.,  and  Charles  Lambert,  late  of,  &c.,  were,  and  each  of  tboas 
vras,  a  mariner  in  and  on  board  of  and  belonging  to  a  certain  ship  called,  &c.,  of  which 
said  ship  one  R.  S.  W.  was,  on  the  day  and  year  aforesaid,  upon  the  hi^  seas,  and 
within  the  jurisdiction  aforesaid,  the  master  and  commander.  And  the  jurors  afore- 
said, on  their  oath  aforesaid,  do  further  present,  that  the  said  Wm.  M'Gregor  sod 
Chas.  Lambert  being  such  mariners  as  aforesaid,  and  each  of  them  being  such  maiiasr 
as  aforesaid,  did  on  the  day  and  |rear  aforesaid,  with  force  and  arms,  upon  the  Iq^ 
seas  aforesaid,  within  the  jurisdiction  of  the  Adouralty,  &c.,  and  within  the  joriadietioa 
of  the  Central  Criminal  Court,  piratically  and  feloniously  make  a  revolt  in  the  mi 
ship,  the  said  R.  S.  W.  being  then  and  there  in  and  on  board  tiiereof,  against  the  fonB» 
&c.,  and  against  the  peace,  &c." 

2nd  count,  the  same,  except  that  the  prisoners  were  charged  that  they  did  pinticall^ 
and  feloniously  endeavour  to  make  a  revolt. 

The  substance  of  the  evidence  was,  that  the  whole  crew  were  much  dissatisfied  with 
the  quantity  and  quality  of  their  provisions,  as  well  as  on  account  of  other  matters,  d 
which  there  appeared  to  be  some  fiedr  ground  for  complaint,  and,  in  consequence,  modi 
insubordination  had  arisen,  the  prisoners  and  another  seaman,  who  was  shot  by  Ibe 
captain,  being  the  most  forward  in  setting  the  authority  of  the  officers  at  defiance. 
The  accused  parties  had,  however,  used  no  violence,  except  that  M'Oregorhad  stroi^ 
resisted,  when  an  attempt  was  made  to  put  him  in  irons.  The  principal  evidence 
against  them  was  that  of  insolent  behaviour  and  a  refusal  to  work. 

Lord  Abingbb,  in  charging  the  jury,  observed,  that  the  grievances  complained  of 
could  afford  no  justification  for  the  insubordinate  behaviour  of  the  prisoners  towaidi 
their  officers.  It  was  true  a  case  might  be  supposed  where  the  captain  behaved  widi 
auch  cruelty  towards  his  men,  as  to  render  their  situation  past  human  endoranoe ;  and 
under  such  circumstances  a  resistance  to  his  authority  might,  peihaps,  be  justified ;  bat 
the  veiy  strongest  provocation  was  required  to  render  such  a  course  warranted — much 
stronger,  in  foct,  than  existed  here. 

The  jury,  after  some  hours'  deliberation,  acquitted  Lambert,  and  found  M'Gfcgor 
guilty,  earnestly  recommending  that  the  smallest  possible  amount  of  puniahment  might 
(fl)  Reported  by  A.  Pulluto,  Eiq.,  Btnifter«t-law. 
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>e  awarded  to  him,  in  consideration  of  the  privations  and  annoyances  to  which  the 

:!rew  had  been  subjected. 

In  the  course  of  the  trial  one  of  the  jurymen  inquired  of  Lord  Abinger  why,  in  sach 

B.  aerious  case,  the  prisoners  were  undefended ;  at  the  same  time  offering  to  bear  the 

expense,  if  any  learned  gentleman,  would  undertake  the  case. 

Lord  Abinoeb  observed,  that  if  the  prisoners  had  applied  to  have  counsel  assigned 

them  before  the  trial,  the  application  would  have  been  granted ;  but  he  did  not  think 

that  any  gentleman  of  the  bar  could  now  accept  the  offer  of  the  juryman.  His  Lord- 
ship afterwards  gave  as  a  reason  for  so  stating,  that  it  was  impossible  for  any  counsel, 
thus  retained  in  the  middle  of  a  case,  to  do  justice  to  the  prisoners.  He  could  know 
iXHie  of  the  facts  and  circumstances  upon  which  they  reUed  for  their  defence,  and 
therefore  it  was  much  better  for  the  prisoners  themselves  that  they  should  be  allowed 
to  tell  their  own  tale  to  the  jury,  and  explain  away,  after  their  own  fashion,  the  facta 
alleged  against  them. 

[Might  there  not  also  be  some  serious  objection  in  point  of  principle  to  a  juryman 
kang  counsel  on  the  part  of  a  prisoner  ?  Would  he  not  thereby  appear  to  take  upon 
bimsdf  the  character  of  a  partisan,  instead  of  maintaining  that  strict  neutrality  between 
the  Crown  and  the  accused  party,  which  it  is  the  first  duty  of  a  jury  to  exhibit  ?— • 
Rbporter.] 


CENTRAL  CRIMINAL  COURT. 
Mabch  Session,  1844. 

Friday,  March  8. 
Thb  Qubbn  v.  Holt,  (a) 

Bimhle,  wkere  m  pruoner  under  tenience  it  brought  up  by  habeas  corpus  to  take  hie  trial  for  another 
^enee,  and,  after  a  second  conviction,  sentence  is  deferred,  it  is  necessary  thai  a  fresh  habeas 
eofpms  should  issue  to  briny  him  brfore  the  Court  to  receive  jttdyment, 

ON  the  first  day  of  the  present  sittings,  the  defendant  was  indicted  for  a  libel  on 
Lord  William  Paget,  and  was  convicted,  but  sentence  was  respited  by  the  Re- 
corder until  a  consultation  with  the  judges  respecting  his  punishment,  should  be  held. 
He  had  been  brought  up  to  the  court  under  a  writ  of  habeas  corpus,  having  been  at 
tiie  time  a  prisoner  in  the  Queen's  Prison,  under  a  previous  sentence  for  a  libel  on  the 
Doke  of  Brunswick. 

Daane  now  moved  that  a  fresh  habeas  corpus  might  issue  to  bring  up  the  defendant 
to  receive  the  judgment  of  the  Court,  for  it  might  be  a  question  whether  the  first  writ 
was  not  exhausted.  Its  terms  were,  that  the  prisoner  be  brought  up  to  answer  an 
indictment  for  certain  defamatory  hbels,  &c.,  and  that  he  be  here  from  day  to  day, 
nntil  he  have  answered,  &c.,  and  have  been  dealt  with  according  to  law.  Having  been 
xemanded  to  his  original  custody,  the  writ,  from  its  terms,  would  appear  to  be  at  an 
end. 

Pattbson,  J. — Probably  it  might  be  so,  and  you  had  better  take  another  writ.  It 
WBj  be  as  well,  too,  that  you  take  it  from  me  as  sitting  at  chambers — not  here.  It 
will  then  be  general  as  to  its  effect,  and  no  question  can  arise  as  to  the  jurisdiction. 

(a)  Reported  by  A.  Pulling,  Esq.,  Barrister-at-Iaw. 


3m  CRIMINAL  UtW  GAH8. 

WESTERN  CIRCUIT. 

ExETBB  Leitt  Assizes,  1844. 

(Befiore  Mr.  Justice  Grssswxll.) 

Ths  Q:snir  v.  CALDSB.(a) 

IHrMni/  wiih  wkiehpoitom  tt  ttdmmigteredjkr  tkepurpoae  qfprocurinff  aborthm  iway  fo  ikemn  If 
€tidtme9  qfrimHar  mediemm  mthminititred  mtimqmemily  t9  ikefikmy  ekarp^,  /or  tht  pmfpom  if 
9imwia%  Me  mini/,  hut  moi  at  pari  qftka  qf^mn^ 


INDICTMENT  for  administering  "  a  large  quantity  of  a  certain  noxious  thing  < 
savin*  to  wit,  six  dxachms,  with  intent,  &c." 

Merivale,  for  the  prosecution,  having  given  evidence  of  the  administration  of  i 
on  a  certain  day,  proposed,  for  the  purpose  of  shewing  the  intent,  to  prove  the  adrni^ 
nistration  of  similar  drugs  on  many  subsequent  days. 

Rowe,  for  the  prisoner,  objected  that  each  subsequent  administration  of  the  medidoe 
was  a  distinct  felony ;  that  which  was  given  before  the  offence  charged  might  be  used 
to  shew  the  intent,  but  not  medicines  administered  afterwards. 

Merivale, — ^The  substance  of  the  felony  is  the  administration  of  medicines  for  tk 
purpose  of  procuring  abortion.  If  this  were  done  by  homoeopathic  doses,  to  be  takn 
for  a  long  period,  all  would  form  part  of  one  felony,  and  I  should  not  be  predndei 
from  proving  the  administration  of  all  the  dosea^  for  the  purpose  of  shewing  tiie  intent 
with  which  the  one  portion  of  the  whole  was  administered. 

Ckesswell,  J. — I  am  of  opinion  you  may  go  on  to  prove  other  matters  of  die  mok 
description,  for  the  purpose  of  shewing  the  intent. 

Merivale, — But  may  I  give  evidence  of  the  administration  of  other  savin  on  odier 
days  as  part  of  the  offence  ? 

CxBsswBLL,  J. — ^You  caunot  do  that. 


WESTERN  CIRCUIT. 

ExBTBB  Lent  Assizes,  1844. 

Monday y  March  18. 
(Before  Mr.  Justice  Cbbsswbll.) 
Ths  Quuur  v.  HjizBLX..(a) 

M'^rtiew9ee^^^  t^r9t9etuti9ite* 

Ajudjfe  tkomid  not  be  required  ioacfae  preeeeuior,  maieBd  rfhoWn§  the  eetdee  ewem 
ptariim,     Tkerefare  preteemHone  ekeuld  alwflyt  be  eemdmeied  by  eetmeei. 

PRISONER  was  indicted  for  cutting  and  stabbing. 
No  counsel  appearing  for  the  prosecution, 
CaxsswxLL,  J. — "  There  has  been  a  great  neglect  of  duty  somewhere.  In  a  cnieflf 
this  magnitude  a  judge  ou^t  not  to  be  required  to  prosecute.  It  is  most  unseemlf  for 
a  judge  to  be  called  upon  to  act  as  prosecutor,  instead  of  holding  the  scales  betveei 
the  parties."  And  again,  in  summing  up — *'  There  was  imposed  upon  me  the  disagiee- 
able  and  improper — ^if  such  an  expression  may  be  allowed — ^I  say,  improper  tudL  d 
prosecuting,  owing  to  which  I  have  been  unable  to  take  notes  of  the  evidence." 

(a)  Reported  by  E.  W.  Cox,  Esq.,  Barrister-atJaw. 


WESTERN  cmcurr. 

ExBTBB  Lbnt  AsauBs,  1844. 

Tuesday,  March  19. 

(Before  Mr.  Justice  CmnswxLL.) 

Thb  Qubbv  v.  WATTfi.(a) 

\^ felony  to  iaie  timber  found  on  the  high  9ea»,  andiefkee  the  owuer^e  wuari$,  for  thepwpoee  qf 
making  it  a  Sroit  qfthe  AdmtraHg,  mid  t^tandng  the  e^wtgt,  qntnre  t 

|RISON£R  was  indicted  for  a  oommoQ  kreeny.  The  fcusts  were,  that  some  tim* 
ber  had  been  severed  £pom  a  raft  in  the  high  seas,  and  stranded ;  it  bore  the 
ler's  mark.  Tlie  pnaoner  remoTed  tiie  timber  from  the  shore  to  his  own  hoose, 
efflBLoed  the  marks.  On  the  following  day  he  gave  notice  of  liie  possession  of  the 
bar  to  the  agent  (tf  the  Receiver- General  of  the  Admiralty  droits  at  Ilfracombe. 
!bbs8wbll,  J.,  to  the  jury. — ^There  are  two  qoestioiis  for  your  consideration.  Did 
pnaoner  take  this  timber  felonioosly  for  the  purpose  of  ecmverting  it  to  his  own 
.  or  did  he  take  it  with  intent,  by  defacing  the  marics  so  that  it  might  not  be  identi- 
,  tiiat  it  might  become  a  droit  of  the  Admiralty,  ^ieh  would  entitle  him  to  tiie 
age  ?  Should  you  be  of  opinion  that  the  latter  was  his  intent,  a  delicate  questicA 
.anse,  whether  that  would  be  sufficient  to  constitute  a  felony,  a  point  of  which  I 
B  considerable  doubt,  and  which  I  shall  reserve. 

[lie  jury  found  the  prisoner  fidihf  of  taldog  it  fekmiously  for  his  own  use. 
tsve,  for  the  prosecution. 
}byR,  for  the  piisotter. 


NORFOLK  CIRCUIT. 

Cambribobshirb  Spriko  AssizbSj  1845. 

(Before  Mr.  Justice  Pattbbok.) 

Thb  Qubbw  v.  FAnKHA]c.<6) 

Omcealmeni  qf  birth — Ditpoeing  qfdead  body — What  wnder  9  Oeo.  4,  c.  31,  «.  14. 

f  coneealment  or  diepontion  of  the  dead  body  qfa  child,  whether  it  be  final  or  ten^porary,  it  withim 

9  Gra.  4,  c.  31,«.  14. 

QIE  indictment  charged  that  the  prisoner,  being  big  with  a  certain  male  child,  on 
the  14th  November,  1844,  at  &c.,  the  said  male  child  was  delivered;  and  that 
afterwards,  on  the  same  day  and  year,  with  force  and  arms,  at,  &c.,  unlawfully  did 
and  place  the  dead  body  of  the  said  male  child  into  a  certain  box  then  being  in  a 
ain  room  there,  and  did  thereby  then  and  there  unlawfully  dispose  of  the  dead  body 
lie  said  male  child,  and  endeavour  to  conceal  the  birth  tiiereof,  contra  formam  itor 
&c.  ^ 

Aiy2or,for  the  prosecution,  called  several  witnesses,  who  proved  that  the  prisoner  hav« 
been  secretly  delivered  of  a  male  child  on  the  morning  of  the  14th  November,  1844* 
»dy  was,  after  much  inquiry,  discovered  at  the  bottom  of  her  bonnet-box  in  the 
die  of  some  linen,  and  wrq)ped  up  in  her  flannd  petticoat,  with  a  bonnet  on  the 
of  all.    This  being  the  case  for  the  prosecution, 

^rtndergast,  on  behalf  of  the  prisoner,  contended  that  she  was  entitled  to  an  acquit* 
as  the  concealment  of  the  dead  body  attempted  to  be  proved  was  not  such  a  dispos- 

(a)  ReportedbyE.W.  Cox,  Esq.,  Barrister-at-Iaw. 
{b)  Reported  by  J.  B.  Dasent,  Eaq.,  Barrister-at-law. 
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ing  of  it  as  was  sufficient  to  bring  her  within  the  spifit  of  the  stat.  9  Greo.  4,  c.  31  ;  th^ 
14th  section  of  which  enacts,  that  "  if  any  woman  shall  be  delivered  of  a  child,  an<) 
shall  by  secret  burying  or  otherwise  disposing  of  the  dead  body  of  the  said  child,  endea.^ 
vour  to  conceal  the  birth  thereof,  every  such  o£fender  shall  be  guilty  of  a  misdemeanor.* " 
The  words  in  this  section,  "or  otherwise  disposing,"  had  received  a  construction  whie)] 
supported  this  objection,  as  it  had  been  held,  on  several  occasions,  that  they  ought  to  b^ 
construed  with  reference  to  the  context.     Now  the  context  specified  "  burying.** 
before  spealcing  of  *'  otherwise  disposing,"  and  the  latter  clause  had  therefore  been  held 
to  require  a  disposing  ejusdem  generis ;  in  other  words,  a  final  disposition  of  the  body, 
such  as  burying  under  ground,  beyond  which  it  would  not  be  probable  that  the  motbo- 
would  think  of  going  with  a  view  to  the  concealment  of  her  delivery.     It  follownl 
therefore,  that  any  disposition  of  the  dead  body  which,  from  its  character,  must  be 
taken  to  be  intended  only  as  a  means  of  temporary  concealment,  such  as  that  proved 
here,  was  not  within  the  Act.     This  view  of  the  statute  had  been  taken  by  Mauk,  J., 
in  Reg.  v.  Ash  (2  M.  &  Rob.  294),  where  the  dead  body  was  found  in  a  chest  of 
drawers,  though  locked  up  ;  and  in  Reg,  v.  Snell  (2  M.  &  Rob.  244),  where  Rolfe,  B., 
had  likewise  put  that  construction  on  these  words,  which  is  now  contended  for. 

Patteson,  J. — Are  not  these  cases  all  overruled  by  the  decision  of  the  fifteen  judges 
in  a  subsequent  case,  Reg.  v.  Goldihorpe  (1  C.  &  M.  335)  ? 

Prendergast  submitted  that  that  case  did  not  affect  the  present  one  ;  for  there  the 
dead  body  might  be  said  to  have  been  finally  disposed  of,  having  been  found  in  a  plioe 
where  it  was  not  improbable  that  the  mother  might  intend  to  leave  it  altogether.  There 
the  body  was  placed  between  the  bed  and  mattress  in  the  prisoner's  room,  and  she 
might  well  have  placed  it  there,  meaning  to  make  her  escape  and  leave  it  to  be  detected, 
as  it  might  be,  i^ter  her  flight.  It  cannot,  however,  be  imaged  that  any  one  could 
select  a  box  full  of  wearing  apparel  as  the  place  of  final  deposit  for  the  dead  bodj'of 
her  new-bom  infant.  The  mother,  under  such  circumstances,  must  intend  to  use  the 
box  as  a  temporary  means  of  concealing  the  birth,  aiming  at  some  final  concealment 
at  a  future  and  more  convenient  time.  There  must  have  been  here  an  intention  of  re- 
moval ;  but  in  Reg.  v.  Goldthorpe,  non  constat  that  any  such  intention  existed,  for  none 
was  surmised ;  so  that,  under  any  circumstances,  that  case  does  not  decide  the  present 
one. 

Patteson,  J. — I  was  not  present,  I  see,  when  the  case  of  Goldthorpe  was  argned 
and  determined,  and  I  am  therefore  unable  to  say  whether  it  proceeded  on  any  distinc- 
tion such  as  that  now  suggested,  or  on  the  broad  proposition  that  any  act  of  dispoang. 
whether  final  or  temporary,  would  satisfy  the  words  of  the  Act.  I  should,  howcrer, 
imagine,  that  the  learned  judges  must  have  meant  to  hold  the  latter,  and  thereby  to 
expressly  overrule  Reg.  v.  Snell  and  Reg.  v.  Ash ;  for  I  cannot  conceive  that  any  one 
would  suppose  that  a  mother  would  select  the  bedding  of  her  own  bed,  as  in  Reg>  ▼• 
Goldihorpe,  as  a  place  of  final  concealment  of  the  dead  body  of  her  bastard  duld. 
There  is,  however,  another  case,  which  is  mentioned  in  Mr.  Greave's  edition  of  Russell 
on  Crimes  {Reg.  v.  Watkins),  where  I  perceive  that  the  facts  being  similar  to  the  pre- 
sent, my  brother  Gurney  left  it  to  the  jury  to  pronounce  an  opinion  upon  the  intentioD 
of  the  prisoner  in  selecting  the  place  in  question.  That  rather  favours  the  objection 
that  the  intention  must  be  to  make  the  phice  a  means  of  final  deposit  for  the  body.  I 
will,  however,  consult  my  brother  Parke,  who  was  present  when  Reg,  v.  Goldthmrfi 
was  decided,  and  learn  from  him  the  ground  of  that  decision. 

His  Lordship  having  been  absent  a  few  moments,  returned  into  court,  and  said, 
"  I  have  spoken  to  Mr.  Baron  Parke,  and  he  informs  me  that  all  the  cases  on  tbi> 
subject  were  considered  in  Reg,  v.  Goldthorpe,  and  that  the  judges  then  present,  hf 
their  decision  of  that  case,  meant  expressly  to  overrule  them,  and  to  hold  that  any 
concealment  of  the  body,  whether  intended  to  be  final  or  temporary,  was  within  the 
spirit  of  the  Act.  I  must  say,  that  I  entirely  assent  to  that  position ;  for  it  is  the 
common  sense  view  of  the  matter.  I  shall,  therefore,  overrule  the  objection,  and  leave 
the  case  to  the  jury  on  the  facts." 

Crtft^ — one  month's  impristmmest. 
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HOME   CIRCUIT. 

Herts  Spring  Assizes,    1846. 

(Before  Mr.  Baron  Alderson.) 

Saturday^  February  28. 

Thb  Quebn  v.  Miles  and  Another,  (a) 

Indietmeni — Property . 

•  indieimeni  under  7  4*  ^  G^'  4,  c.  29,  »ec,  44,  for  ateaUng  lead  from  the  ro^f  of  a  parish 
mreh,  where  the  benefice  h  a  vicarage,  the  lead  it  properly  laid  to  be  the  property  of  the 
Mr. 

1HE  prisoners  were  indicted  for  feloniously  stealing  501bs.  weight  of  lead  fixed  to 

the  roof  of  the  parish  church  of  Braughing.     The  indictment  contained  four 

nts.     The  first  described  the  lead  as  being  *'  fixed  to  the  church  of  the  said  parish/' 

as  being  the  property  of  Francis  Edward  Ley,  clerk,  the  vicar  of  the  parish.  In 
second  it  was  alleged  to  be  the  property  of  John  Clark  and  another,  the  church- 
dens.  In  the  third  to  be  the  property  of  the  parishioners.  The  fourth  count  con- 
ed no  allegation  with  regard  to  the  property.  No  evidence  was  given  as  to  who 
e  the  churchwardens  at  the  time  of  the  commission  of  the  offence. 
{awkins,  for  the  prisoners,  submitted  that  there  was  no  case  for  the  jury.     The  lead 

either  the  property  of  the  churchwardens  or  of  the  rector.  There  was  no  proof  of 
)  were  the  churchwardens,  and  no  count  to  meet  the  other  alternative.  Supposing 
lead  to  have  become  part  of  the  freehold,  it  would  plainly  belong,  not  to  the  vicar, 
to  the  lay  impropriator,  whoever  he  might  be.  The  fourth  count  was  plainly  bad, 
t  failed  to  comply  with  the  very  first  requisites  of  an  indictment  of  this  kind. 
^ameli,  for  the  prosecution. — It  is  conceded  that  the  second  count  of  the  indictment 
J,  but  the  first  count  is  supported  by  the  evidence.  There  can  be  no  doubt  that  the 
I  which  formed  the  roof  of  the  church  was  part  of  the  freehold ;  and  it  is  said 
con's  Abridgt.  Churchwardens,  B),  "  the  soil  and  freehold  of  the  church  belong 
ily  to  the  parson  or  incumbent,  and  he  alone  has  the  right  of  making  any  disposition 
or  bringing  any  action  for,  any  injury  with  respect  thereto."  (See  also  Bu^'s 
tice,  ed.  Chitty,  Church,  I.)  Though  the  word  parson  be  synonymous  with  rector, 
the  term  incumbent  will  designate  the  vicar  in  the  case  of  a  Jay  impropriation. 
lldersox,  B. — I  need  give  no  opinion  as  to  the  sufficiency  of  the  fourth  count,  as 
objection  to  that  appears  upon  the  record.  I  think,  upon  the  authority  quoted, 
» the  case  mav  go  to  the  jury  upon  the  first  count  of  the  indictment. 

Verdict— 6?tti7/y.     ' 


HOME  CIRCUIT. 

Herts  Spring  Assizes,  1846. 

(Before  Mr.  Baron  Alderson.) 

The  Queen  v.  Pechsll.  (a) 

Mmulaughter — Identity, 

not  eufficient  to  sustain  a  charge  «^  mtrntlaughter  to  shew  that  the  prisoner  gave  the  deceased 
vera!  blows  in  the  face  on  Thursday,  and  tikai  the  deceased  died  qf  erysipelas,  which  came  on 
\  Friday,  and  was  caused  by  bruises  in  the  ;fK$f  without  shewing  thai  (he  bruises  given  by  the 
isoner  were  the  same  bruises  from  which  the  erysipelas  proceeded, 

^HE  prisoner  was  charged  with  the  manslaughter  of  William  White.     It  appeared 
in  evidence  that  the  prisoner  and  the  deceased  had  been  drinking  in  company 
(a)  Reported  by  Paul  Pabnbll,  Etq.,  Barriiter-at-law. 
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with  others  at  a  public  house,  at  three  o'clock^  in  the  afternoon  of  Thursday,  October 
14;  that  a  quarrel,  and,  in  conaeqiieiice,  a  fight,  took  place  between  White  and 
the  prisoner ;  and  that,  in  the  course  of  the  fight,  the  prisoner  gave  the  deceased 
several  severe  blows  in  the  hoe,    A  medical  witnesi  at  the  trial  stated  that  be  wis 
called  in  to  see  the  deceased  in  the  middle  of  the  day  on  Friday,  October  15th  ;  that 
the  deceased  was  then  very  ill,  and  that  erysipelas,  of  which  he  afterwards  died,  came 
on.    He  also  said  that  the  erysipelas  was  the  consequence  of  some  severe  bruises  in 
the  face,  which  appeared  to  him  to  have  been  caused  by  fists,  but  that  it  was  just  poi* 
sible  that  a  fedl  might  have  produced  them.    There  was  no  evidence  to  shew  whit 
became  of  the  deceased  between  the  afternoon  when  the  fight  took  place  and  the  time 
when  the  surgeon  was  called  in.     Upon  this  state  of  facts, 

Aldbbsoh,  B.  said — I  think  I  must  stop  this  case.  The  jury  have  nothing  to  ^bew 
them  that  the  bruises  from  which  the  disease  resulted  were  die  actual  result  of  tiie 
blows  given  by  the  prisoner.  It  is  quite  consistent  with  all  the  evidence  that  it 
deceased,  between  tiie  time  of  &e  fight  with  the  pnaoner  and  the  viut  of  tibe  surgea^ 
may  have  fought  with  some  one  else,  or  may  have  been  bruised  in  any  other  way.  A 
charge  so  serious  ought  to  be  made  out  by  evidence  more  pcnnted. 

T.  Chambers,  for  Uie  prosecution. 

Hawkina,  for  the  prisoner.  Not  gwUjf. 


HOME  CIRCUIT. 
Essex  Spring  Assizes,  1846. 

Friday  f  March  6. 

(Beiore  Lord  Chief  Justice  Dxxiujr.) 

Thb  Qttbxn  v.  SpxvcB.(a) 


MamtitMftier'^AcU  nf§ 

When  an  Bmgttth pilot  ktu  iJU  directum  tifa^foreiff»  9mtei,  mtdhk  trden  art  minmderttaod  k$  fkf 
f&rtigfi  Moilort,  amdineomteq%teHee qfmck  wtmrnderttamdmy,  a  beaiii  nm  dowm  and  lifelott;  ifikf 
pilot  Aof,  by  kit  own  negligence,  faikd  to  maJte  the  wtarinere  nnderetand  kie  direetione,  ke  iriU  he 
fftUUy  qf  manelaughier, 

THE  prisoner  was  charged  with  the  manslaughter  of  William  Ingram  Emery.  The 
indictment  stated  that  the  prisoner,  "  in  and  upon  WiUiam  Ingram  Emery,  ia 
and  on  board  of  a  certain  boat,  then  passing  along  the  Queen's  common  highway  and 
navigable  river  called  the  Thames,  feloniously  did  make  an  assault,  and  then  and  there, 
having  the  care,  guidance,  and  management  of  a  certain  vessel  called  a  barque,  did 
navigate  and  force  the  said  barque  upon  and  against  the  said  boat,  in  which  Uie  said 
W.  I.  £.  was  then,  as  aforesaid,  &c.,  and  did  then  and  there  feloniously  strike  the  said 
W.  I.  E.  in  and  upon  his  head,  neck,  and  other  parts  of  his  body,  &c."  It  appeared 
that  the  prisoner  was  a  Trinity  House  pilot,  and  at  the  time  of  the  accident  whidi 
formed  the  foundation  of  the  charge,  was  on  board  a  Portuguese  barque,  sailing  dowB 
the  river  Thames.  The  barque  was  manned  entirely  by  Portuguese,  who  did  not 
understand  the  English  language  or  nautical  directions.  The  deceased  was  shrimfnag 
in  a  small  boat  with  another  person,  and  while  such  an  occupation  is  going  on,  tiie 
boat  is  kept  motionless  upon  the  surface  of  the  water  by  the  weight  of  the  shrimp-nel^ 
which  is  let  down  to  the  bottom.  When  the  barque  was  about  a  quarter  of  a  mile 
distant,  the  boat  made  a  signal  to  her,  and  when  she  was  within  twenty  yards  llie 
deceased  hailed  her.  The  prisoner  called  to  the  Portuguese  helmsman  to  turn  the 
vessel  to  the  starboard,  but  the  helmsman  not  understan^ng  the  prisoner's  directioMy 
steered  to  the  larboard.  The  barque  struck  the  deceased  in  the  neck  a^d  killed  hjm^ 
Upon  these  facts, 

(a)  Beperted  by  Paul  Vamxxll^  £a^,  B«rrister-at-law. 
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Ryland»  ibr  the  prisoner^  objected,  that  to  constitute  manslaughter,  there  must  be 
some  act  done  by  the  party  charged ;  a  mere  nonfeasance,  though  it  amount  to  an  omission 
of  duty,  cannot  make  a  party  criminally  liable.  It  was  so  held  in  R.  ▼.  Allen  (7  C.  &  P. 
153J«  and  in  R.  y.  Green  (ibid.  156).  The  marginal  note  of  the  latter  case  is,  "  To 
make  the  captain  of  a  ressel  liable  for  manslaughter  in  causing  a  person  to  be  drowned 
by  mnning  down  the  boat,  it  must  be  shewn  that  the  captain  did  some  act  which  con- 
duced to  &e  death ;  a  mere  omission  to  do  his  duty  is  not  sufficient."  It  is  true  that 
tilt  prisoner  gave  a  direction,  but  that  makes  the  case  stronger,  as  the  direction  was 
not  obeyed.  Every  indictment  for  manslaughter  charges  an  assault,  and  here  the 
cliaxge  of  actually  "  forcing  and  navigating  '*  the  barque  cannot  be  supported  by  evi- 
denoe  of  omitting  to  do  what  was  needful. 

RodmeU,  for  the  prosecution. — The  case  of  /2.  v.  Green  is  improperly  stated  in  the 
mnginal  note.  The  full  report  will  not  bear  out  any  thing  like  such  a  general  pro* 
potttion.  Besides,  in  this  case  a  direction  was  given  by  the  prisoner,  and  as  something 
via  done  in  consequence  of  that  direction,  it  must  be  taken  that  the  order  of  tiie 
pRKiner  and  the  conduct  of  the  helmsman  were  connected. 

Lord  Dekman,  C.  J.  (after  consulting  with  Alderson,  B.,  and  after  stating  that  he 
would  reserve  the  point  if  necessary)  to  the  Jury. — ^The  law  is,  that  if  the  prisoner  has 
produced  the  death  by  any  conduct  of  his,  he  is  guilty  of  manslaughter.  It  appears 
to  me  that  he  was  the  person  guiding  and  directing  the  vessel,  and  that  he  is  responsi- 
ble for  its  management.  It  is  extremely  unfortunate  that  he  did  not,  in  the  first 
instance,  make  the  foreigners  understand  such  simple  directions  as  starboard  and 
krboard.  You  will  consider  whether  there  was  some  negligence  upon  the  part  of  the 
prisoner,  in  not  making  the  foreigners  understand  thoroughly.  I  take  your  opinion 
whether  he  was  guilty  of  negligence  in  this  respect,  and  whether  that  negligence 
anied  the  death.     If  you  think  so,  you  will  find  him  guilty.  Not  guUty. 


NORFOLK  CIRCUIT. 
'  ^  Buckinghamshire  Spring  Assizes^  1846. 

Aylesbury f  March  14. 

^;  CROWN  SIDE. 

r^  Tbb  Quebn  v.  LiNBS.(a) 

,  ;^  Uttering  forged  bill — What  neetnary  to  aupport  indictment  for, 

«:     hm  indictment  for  uttering^  j-c.  a  forged  bUl,  with  intent  to  defraud  A,  B.,  it  woe  proved  tM  the 
A  UUin  quettion^  and  eeveral  othere,  were  all  drawn  on  A.  B,  by  the  prisoner,  and  indoreed  bg  him, 

m         mi  that  theg  had  alt  been  paid  into  hU  bankere,  and  placed  to  the  credit  qf  hi*  aecomt ;  but  by 
wkmm^orwhen  thephadbeen  eopaidin,  did  not  appear:    Held,  that  there  wae  no  eaee  to  gota 
^  tkeimys  it  being  neeeeeary  to  proffe  eome  act  qf  the  prieoner  dome  in  tAe  eeunty,  whiehaammtad 

h         :te«i  uUeringt  dipotingf  or  putting  off.  ' 

%.      ^        

^TfEIB  prisoner  was  indicted  for  that  he,  having  in  his  possession  a  certain  bill  of 
:        JL      exchange  for  13/.  lOs.,  the  acceptance  whereof  was  forged,  knowingly  uttered, 

ert  off,  and  disposed  of  the  same  on  the  15th  of  July,  1843,  with  intent  to  defiraud 
ieere  Woodman. 

Qmamg,  Power,  and  Wells,  for  the  prosecution,  proved  that  the  prisoner  of  late  years 
kqpt  an  accoont  at  the  Aylesbury  branch  of  the  London  and  County  Joint  Stock  Bank, 
tbe.diief  office  of  which  is  situate  at  71,  Lombard-street.  The  prosecutor  had  had 
ftiequent  dealings  with  the  prisoner,  both  being  farmers,  and  their  accounts  used  to  be 
Settled  by  the  prisoner  giving  to  the  prosecutor  his  acceptance  for  the  balance  found  .to 
hkt  dae  firom  him,  snch  bcdng,  with  but  one  exception,  tibe  result  of  their  transactions, 
(a)  Reported  bj  J.  B.  Dasbnt,  Esq.,  Barritter-at-law. 
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That  exception  arose  on  the  29th  September*  1843,  when  the  balance  was  5/.  in  ftioor 
of  the  prisoner,  who  proposed,  instead  of  payment,  that  the  prosecntor  ahomld  ghre  bin 
a  bill  for  that  snm  and  8/.  128.,  in  order  tiiat  he  might  meet  a  demand  for  18JL  ISk 
which  was  then  coming  due;  The  prosecutor  assented  to  this  proposition,  and  the  Ul 
was  g^yen ;  but  the  prisoner  omitting  to  take  it  up  at  maturity,  the  proaecutor  wu 
compeHed  to  do  so.  No  further  transactions  would  appear,  according  to  the  statement 
of  the  prosecutor,  to  have  taken  place  between  him  and  &e  prisoner  after  timt  period ; 
but  in  the  year  1845,  he  received  an  application  from  a  Mr.  Griffiths  for  payment  of  a 
bill  for  20/.  alleged  to  have  been  accepted  by  him  for  that  amount  in  favour  of  the  prisoner. 
This  he  at  once  declared  to  be  a  forgery,  and  on  inquiring  he  ascertained  that  that 
instrument  had  been  discounted  for  Lines  by  the  party  then  holding  it.  In  the  conne 
of  last  year  this  bill  was  put  in  action,  and  the  cause  came  on  for  trial  in  Michaefanaa 
Term,  in  London,  when  contradictory  evidence  having  been  gone  into  as  to  the  genuine- 
ness of  the  acceptance,  the  jury  decided  in  favour  of  the  plaintiff,  and  the  prosecntor 
paid  lOH.  for  debt  and  costs  therein.  About  the  time  of  tiiis  payment  it  came  to  tiie 
knowledge  of  the  prosecutor  that  there  were  other  acceptances  of  his  in  existence,  iriach 
he  declared  to  be  forgeries,  and,  on  inquiry,  it  was  discovered  that  during  the  yean 
1842  and  1843  the  prisoner  had  deen  credited  by  the  bank  with  eleven  bills  for  variou 
sums,  all  drawn  by  him  on,  and  purporting  to  be  accepted  by,  the  prosecutor,  and  made 
payable  at  71,  Lombard-street,  but  on  the  subject  of  which,  as  he  now  swore,  he  hid 
never  been  applied  to.  Many  of  those  bills  were  renewable,  and  had  all  been  prorided 
for  by  the  prisoner,  either  by  fresh  biUs,  or  by  reference  to  his  balance  at  their  matoritf ; 
and  among  them  was  that  which  formed  the  subject  of  the  present  indictment,  and  fe& 
due  just  about  the  time  when  he  obtained  a  real  bill  for  the  same  amount  exactly  onder 
the  circumstances  above  detailed.  In  order  to  bring  home  to  the  prisoner  the  cfaaige 
laid  in  the  indictment,  the  manager  of  the  Branch  Bank  was  called ;  bat  all  he  stated 
was,  that  that  particular  bill,  as  well  as  all  the  others,  had  been  paid  in  to  the  credit  of 
the  prisoner  by  some  one  or  other,  and  at  some  time  or  other ;  but  by  whom,  or  when, 
he  could  not  take  upon  himself  to  swear.  Whenever  they  fell  due,  however,  intimatioai 
had  always  been  given  to  the  prisoner ;  and  on  two  occasions  letters  had  been  writtca 
to  the  prosecutor  :  while  it  was  clear  that  the  body  of  the  bills  was  in  the  prisoner'^ 
hand,  as  well  as  the  indorsement. 

This  being  the  case  for  the  prosecution, 

Byles,  Seijt.  (with  him  Prendergast  and  G'Malley),  submitted  that  the  prisoner  was 
entided  to  an  acquittal.     No  case  had  been  proved  against  him  which  called  for  an 
answer  even.     It  was  necessary  to  prove  some  act  of  uttering,  disposing,  or  putting  off 
by  him  ;  and  there  was  nothing  to  shew  that  he  had  ever  dealt  with  any  but  one  bilL 
and  that  was  the  real  acceptance  of  the  prosecutor ;  and  certainly  nothing  to  shew  that 
he  had  any  knowledge  that  this  particular  bill  for  13/.  12s.  had  ever  been  paid  into  his 
account  at  the  bank.     Here  there  was  no  proof  of  uttering,  even  by  an  agent  of  the 
prisoner.     It  might  be  by  the  prisoner  himself,  or  by  an  agent ;  and  if  by  the  latter* 
there  would  be  a  question  whether  he  was  authorized  previously  or  subsequently. 

Prendergast,  on  the  same  side,  cited  R,  v.  Davis  and  Hale  (R.  &  R.  113). 

O'Malleg  contended  that  the  facts  that  this  bill  bore  the  indorsement  of  the  prisoner, 
and  was  drawn  by  him,  amounted  to  nothing.  They  did  not  go  to  shew  either  that  the 
acceptance  was  forged,  or  that  the  bill  so  drawn,  accepted,  and  indorsed,  had  bsea 
uttered  or  disposed  of  in  any  way  or  to  any  person  by  the  prisoner.  The  drcnmstaoeei 
might  be  suspicious  perhaps  ;  but  there  was  no  actual  proof  of  any  act  done  by  tk 
prisoner  in  the  county  of  Bucks,  which  could  be  construed  to  be  either  an  uttaingi 
putting  off,  or  disposing  of  the  act  in  question,  which,  for  the  purpose  of  this  aignmcnt* 
must  be  taken  to  be  a  forgery. 

Gunning  and  Wells,  contri. — If  this  had  been  a  single  bill  entirely  unconnected  wlA 
any  other,  it  might  be  said  that  the  case  was  not  proved :  but  Uiere  was  abundtft 
proof  in  the  case  to  shew  that  the  prisoner  was  the  man  who  dealt  with  tiiis  andd 
the  other  forgeries,  and  he  must  be  taken  to  have  cognizance  of  them,  etpedaByashe 
alone  derived  any  advantage  from  them. 

Maulx,  J. — I  am  at  a  loss  to  see  what  it  is  that  amounts  to  an  net  of  di^MMOg  d 
this  bill.    What  do  you  say  it  is  which  amounts  to  that  ? 
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Gwmmg. — ^The  disposing  or  uttering  might  be  effected  through  the  post ;  and  there 
ia  strong  ground  for  comment,  in  the  fact  that  the  prisoner  knew  that  the  bill  was  in 
the  banky  for  he  must  be  taken  to  have  done  so,  when  he  promised  a  real  bill  for  the 
exact  amount,  and  did  actually  pay  that  in  to  his  account  at  the  bank,  in  order  to  retire 
the  forged  one.  If  he  did  not  pay  that  bill  into  the  bank,  seeing  that  he  was  the 
drawer  and  indorser,  and  the  only  man  who  could  have  any  interest  m  the  matter,  it  is 
Afficult  to  say  what  proof  is  enough  to  raise  such  a  presumption. 
Bfles,  Seijt.,  having  replied. 

Mauls,  J.,  intimated  that  in  his  opinion  there  was  no  evidence  to  go  to  the  jury  to 
shew  that  the  prisoner  had  uttered,  disposed,  or  put  off  the  bill  in  question,  in  the 
county  of  Bucks.     In  order  to  prove  such  a  charge,  it  was  necessary  for  the  prosecu- 
tion to  adduce  evidence  of  some  act  done  in  the  county,  which,  in  the  eye  of  the  law, 
amounted  to  an  uttering,  disposing,  or  putting  off;  but  nothing  had  been  shewn  beyond 
the  forgery,  which  must  be  assumed  for  the  purpose  of  this  objection ;  and  the  foct  that 
the  bill  so  forged  had  found  its  way  into  the  account  of  prosecutor  at  the  bank.     It  by 
no  means,  however,  appeared  by  whom  this  and  the  other  bills  had  been  paid  into  the 
bank.     That  might  have  been  by  the  prosecutor,  in  ignorance  that  the  bills  were  forged. 
If  80  he  was  not  guilty.    If  he  knew  that  fact,  the  case  was  proved ;  but  there  was  no 
proof  that,  even  if  he  did  know  them  to  be  forgeries,  he  paid  them  into  the  bank.  That 
ung^t  have  been  done  by  a  variety  of  ways,  and  unless  the  particular  method  was 
proved  to  the  jury,  how  were  they  to  say  that  the  payment  had  been  made  in  this  or 
tiiat  way  ?  But  in  order  to  arrive  at  a  verdict  of  guilty,  the  jury  were  required  to  say 
ivfaat  it  was  in  the  conduct  of  the  prisoner  which  constituted  the  offence  and  act  of 
attering  in  the  sense  of  this  indictment.     Under  these  circumstances,  therefore,  he 
would  recommend  the  jury  to  say  not  guilty. 
The  jury  accordingly  returned  a  verdict  of  Not  guilty. 
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SoMERSBT  Spring  Assizes,  1846. 
Taunton,  April  2. 
(Before  Mr.  Baron  Rolfe.) 
The  Queen  v,  Jno.  SAMPS0N.(a) 

Embezzlement — AetUtant  overteer. 

A»am$ia»t  overteer ,  appointed  under  59  Geo,  3»  c.  12,  9,  7,  is  not  ** a  clerk  or  servant*'  to  the 
overeeere  so  as  to  be  guilty  qf  embezzlement. 

PRISONER  was  indicted  for  embezzling  certain  moneys,  which  were  laid  in  several 
counts,  as  the  property  of  the  churchwardens  and  overseers  of  the  pariah  of  Bed« 
minster,  and  of  the  treasurer  of  the  Bedminster  Union. 

Tlie  fiacts  proved  were,  that  in  1836  the  prisoner  was  appointed  a  collector  of  the 
poor-rates  of  the  Bedminster  Union,  under  an  order  of  the  Poor  Law  Commissioners. 
A  subsequent  decision  in  the  Queen's  Bench  had  determined  that  such  an  order  was 
invalid.  In  consequence  of  this,  at  a  vestry  meeting  duly  convened  and  held  on  the 
38rd  of  June,  1839,  he  was  formally  elected  assistant  overseer  for  the  parish  of  Bed- 
minster, under  the  provisions  of  the  59  Geo.  3,  c.  12,  s.  7.  The  appointment  was  duly 
oon^finned  by  the  justices  at  their  petty  sessions.  This  appointment  specified  that  the 
prisoner  should  discharge  all  the  duties  of  overseer.  Subsequently,  he  received 
moneys,  for  which  he  had  not  accounted,  and  for  this  the  present  indictment  was  pre- 
ferred. 

(a)  Reported  by  £.  W.  Cos,  Esq.,  Bitfriater-at-law. 
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Coekbum,  Q.C.,  subnutted  tiiat  upon  these  facts  tlie  prisoner  was  not  a  "  derk  or 
senrant,"  either  of  the  OTerseert  or  gtxardians,  and  therefore  could  not  be  j^oilty  of 
embezzlement.  Hie  first  invalid  appointment  as  collector  had  been  set  aside  by  fte 
act  of  the  restry  formally  appointing  him  to  tire  office  of  assistant  overseer.  As  siidi 
he  was,  to  all  istents  and  pnrposes,  an  overseer,  having  co-ordinate  anthority  lad 
powers.  It  was,  he  bdieved,  contended  for  the  prosecation,  that  the  order  of  the  Fbor 
Law  Commissioners  was  good  nntil  formally  invalidated.  But,  even  if  it  were  »,  it 
would  not  alter  the  feu^t ;  the  parish  had  chosen  to  appoint  him  asustuit  overseer;  the 
justices  had  confinned  tiie  appointment ;  he  was  paid  a  safaory,  instead  of  a  commisooa, 
as  before ;  as  the  inhabitants  appointed,  so  they  t£smissed  lam ;  as  an  oveiaeer,  he  hA 
to  account  to  the  vestry — ^he  was  HaUe  to  a  penalty  for  not  doing  so ;  he  was  ntiti 
servant  of  the  overseen,  and  therefore  could  not  be  guilty  of  embeodement. 

Stone,  for  the  prosecution,  contended  that  it  was  dear  from  the  terms  of  the 
indemnity  bond  that  Ihe  prisoner  was  a  servant,  one  of  the  conditions  being  that  he 
diould  duly  account  to  Ihe  overseers.  It  was  dear,  at  all  events,  that  the  second  coonl^ 
diarging  him  as  a  deik  to  iht  Board  of  Guardians,  could  be  sustained,  for  the  97fL 
section  of  the  Poor  Law  Amendment  Act  expressly  provided  against  the  mis-emploj- 
ment  by  the  overseers  of  the  moneys  of  the  guardians  of  unions. 

RoLFB,  B.,  witiioat  calling  on  Coekhnm  for  a  reply,  said  that  he  was  quite  sataM 
that  the  prisoner  was,  to  all  intents  and  purposes,  an  overseer.  The  very  purpose  tf 
tiie  statute  under  which  he  was  appointed  was  to  enable  large  parishes,  whose  dtftifli 
were  too  onerous  to  be  properly  disdiarged  by  unpaid  officers,  to  obtain  the  n«fci«taiyy 
of  a  competent  person  at  a  salazy.  In  this  case  the  parish  had  chosen  to  avail  itsdf  of 
tiie  statute  to  appoint  an  assistant  overseer,  and  to  confer  upon  him  all  the  powers  d 
that  office  to  their  full  extent.  He  was,  therefore,  an  overseer  for  all  purposes,  and  not 
the  mere  derk  or  servant  of  the  overseers.  Had  diey  chosen  to  limit  his  powers  hj 
the  appointment,  it  might  have  been  otherwise.  As  to  the  second  count,  he  had  been 
at  first  struck  by  the  argument  of  Mr.  Stone ;  but  on  looking  at  the  97th  section  of  the 
Poor  Law  Amendment  Act,  it  is  clear  that  the  word  "  peoAlties  "  is  used  there  in  its 
popular,  and  not  in  its  strictly  legal  sense.  It  cannot  mean  fdonious  misappropriatioiL 
It  would,  indeed,  be  absurd  to  hold  otherwise,  for  the  section  imposes  a  peconiarj 
penalty,  and  how  could  that  be  levied  after  a  conviction  for  felony  ?  But,  even  if  it 
were  otherwise,  the  charge  could  not  be  sustained  by  the  present  count,  for,  to  bring  it 
within  the  provisions  of  that  section,  it  should  have  alleged  that  the  prisoner  uras 
overseer. 

Rule  discharged. 


NORTHERN  CIRCUIT. 
LivsapooL  Spbimg  Assizes,  1846. 
Thx  Qussir  V,  Bbwt. 

Perwmatimi  qfvoter-^Indieimtmt 

Under  the  statmte  5  4*6  ITm.  4,  c.  76,  «.  34,  by  whick  U  watenmetei,  thai  if  amypermmekaUml' 
/ully  make  a  false  amtwer  to  eerUiu  queetiima  therein  menOemed,  he  ehell  he  dimmed  gmUy  ^  $ 
miedemeanor,  and  may  be  indicted  aid  jnmiehed  meeordingfy,  it  i$  not  euffieiemt  thmi  the  tMfic^ 
nMnt  ehnryes  the  prtwner  wnh  htnin^  wtme  the  enewere  **fm9efy,  frtuKUtientfyf  ewd  deeeitfidl^t 
mmUting  the  word  ^  wii^dfy^"  mtdenehamieeiem  tr  afatnlobfoetion  m  mrrtet  ^fjmdfmtnt. 

The  fake  permnrntien  efm,  ^vter^m  mmmti/ml  ^eeHmt,  heid  under  tkepnmieiena  ff  the  mbmm  etahdit 
ienotan  t^enee  at  eomunem  law,  nor  ieit  an  indictable  afemte  aa  da$crihm§  an,  act  dame  im  died^ 
dienee  to  theetatute,  end  for  which  no  eaprete  pmrntehmtent  ieprowided,  inantueh  me  Uie  idmtici 
with  the  qfence  intended  to  heprveidedfir  Igr  the  ZUh  section. 

TH£fintoonntsetoiitthaitaftertiiepHwiBgofthe5&6Wm.4,c.7€,  "AnM 
to  provide  for  the  regulation  of  Munidpal  Corporations  in  England  and  WakSi" 
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her  Majesty  Queen  Victona  granted  to  the  inhabitants  of  Great  Bolton  a  charter  of 
iDOorporation  pnrsnant  to  the  proyisions  of  that  statute,  by  which  charter  the  borough 
WBB  ^vided  into  certain  wards  or  districts,  one  of  which  was  called  Exchange  Ward, 
for  the  election  of  councillors.  It  then  stated  the  acceptance  by  the  inhabitants  of  the 
wad  charter,  and  that  afterwards,  on  the  1st  of  Novend>er,  1844,  at  Bolton  aforesaid, 
sad  in  the  said  Exchange  Ward  of  the  said  borough,  a  certain  election  of  two  councillors 
for  the  said  ward  was  had  and  holden  before  A.  B.,  alderman,  and  C.  and  D.»  assessors  of 
tiie  said  ward,  and  that,  befrare  and  at  the  time  of  the  election,  the  name  of  one  John  Holden 
tppeared  on  the  burgess  roll  of  the  said  borough,  and  in  the  ward  list  of  the  said  £x- 
diange  Ward  then  in  force,  and  that  the  defendant,  well  knowing  the  premises,  but 
htending  falsely  and  fraudulently  to  personate  the  said  John  Holden  at  the  said 
dection,  and  to  vote  as  a  burgess  as  and  in  the  name  of  the  said  John  Holden  at  the 
Mid  election,  falsely  and  fraudulently  presented  himself  at  the  polling-place  for  Exchange 
Ward,  and  then  delivered  to  the  said  alderman  and  assessons  a  certain  voting-paper 
(setting  it  out).  It  then  charged  that  the  said  voting-paper  having  been  delivered,  two 
flf  the  burgesses  of  the  ward  required  the  said  alderman  to  put  to  ti^e  said  Richard  Bent 
die  three  questions  prescribed  by  the  34th  section  of  the  Act,  and  that  the  said  alder- 
mm  then  put  to  the  said  Richard  Bent  the  following  question ;  that  is  to  say—"  Are 
fou  the  person  whose  name  is  signed  as  John  Holden  in  the  voting-paper  now  deli- 
icred  in  by  you  ?"  to  which  question  the  said  Richard  Bent  then  and  there  falsely  and 
fonukUeiUfy  answered,  *'  I  am."  And  the  said  alderman  then  and  there  put  to  the  said 
Bichard  Bout  the  following  question ;  that  is  to  say—"  Are  you  the  person  whose  name 
DOW  appears  as  John  Holden  on  the  burgess  roll  now  in  force  for  this  borough,  being 
Rgisteied  therein  as  rated  for  property  described  to  be  situate  in  Spring-garden  ?"  to 
vUch  said  last-mentioned  question  the  said  Richard  Bent  then  and  there  faUely  and 
fimubtkntly  answered,  "  I  am." 

The  first  count  stated  the  putting  of  the  third  question,  and  then  proceeded  to 
negative  the  truth  of  the  answers  to  the  first  and  second  questions. 

The  three  following  counts  varied  from  the  first  in  itie  statement  of  the  charter 
rf  incorporation  and  the  holding  of  the  election,  but  described  the  ofience  in  precisely 
tiie  same  way. 

The  fifth  count  was  as  follows  :— -"  And  the  jurors,  Slc.  do  further  present,  that  by  the 
odd  Act  of  Parliament  hereinbefore  mentioned,  made  and  passed  in  the  sixth  year  of  the 
itign  of  his  late  Majesty  King  William  the  Fourth,  it  is,  among  other  things,  provided  and 
enacted,  that  in  every  case  in  which  there  shall  be  a  division  into  wards  of  any  borough, 
the  burgesses  of  every  such  ward,  and  none  others,  shall,  on  the  day  fixed  for  the  first 
election  of  councillors,  separately  elect,  from  the  persons  qualified  to  be  councillors,  the 
whole  number  of  councillors  assigned  to  such  ward  respectively  ;  and  on  the  first  day 
of  November  in  any  subsequent  year  shall  separately  elect  from  the  persons  qualified  to 
be  councillore,  one-third  part  of  the  whole  number  of  counciUora  assigned  to  such 
ward."  And  in  a  certain  other  part  of  the  said  Act,  after  enacting  that  the  burgess 
lists,  when  revised  and  signed  as  is  therein  directed,  shall  be  copied  in  a  book  for 
^t  purpose  provided,  it  is  provided  and  enacted,  that  every  such  book  in  which  the 
said  burgess  lists  shall  be  so  copied,  shall  be  the  burgess  roll  of  the  burgesses  of  such 
borough  entiUed  to  vote  in  the  choice  of  the  councillors  and  auditors  of  such  borough 
at  any  election  which  may  take  place  between  the  first  day  of  November  inclusive  in 
the  year  wherein  such  burgess  roll  shall  have  been  made,  and  the  first  day  of  No- 
vember in  the  succeeding  year.  "  And  the  jnrora  aforesaid^  upon  their  oath  aforesaid, 
do  further  present,  that  after  the  grant  of  the  said  charter  of  incorporation  as  aforesaid, 
and  after  the  same  was  duly  accepted  by  the  inhabitants  of  the  borough  of  Bolton 
as  aforesaid,  to  wit,  on  the  first  day  of  November,  in  the  ninth  year  of  the  reign 
of  her  said  Majesty  Queen  Victoria,  at  the  parish  aforesaid,  in  the  county 
aforesaid,  and  within  the  Exchange  Ward  aforesaid  of  the  said  borough,  an  election  was 
had  and  holden  for  the  electing  of  two  councillors  for  the  said  Exchange  Ward  of  the 
said  borough ;  and  that  the  said  R.  B.,  being  a  wicked  and  evil-disposed  person,  and 
well  knowing  the  premises,  but  contriving,  &c.  to  contravene  the  said  provisions  of  the 
said  Act  of  Parliament,  and  to  prevent  a  fair  election  of  councillora  from  taking  place 
for  the  said  Exchange  Ward,  and  wrongfully  and  deceitfully  wishing  to  make  it  appear 
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tbatD.  and  M.,  ^i^ho  were  then  and  there  respectively  candidates  for  the  office  of  coun- 
cillors of  and  for  the  said  Exchange  Ward,  were  duly  elected  councillors  of  and  for  the 
said  ward  on  the  day  and  year  last  aforesaid,  at  the  parish  aforesaid,  in  the  county 
aforesaid,  and  within  the  said  Exchange  Ward,  at  the  election  aforesaid  for  the  said 
ward,  falsely,  fraudulently,  deceitfully,  and  contrary  to,  and  in  the  fraud  of,  the  pitm* 
sions  of  the  statute  aforesaid  in  that  behalf,  did  personate  one  J.  H.,  at  the  eald  elec- 
tion (the  name  of  the  said  J.  H*  being  then  on  the  said  burgess  roll  of  the  said 
borough,  and  on  the  ward  list  of  the  said  ward,  which  was  then  and  there  in  force), 
and  the  said  R.  B.  then  and  there,  as  in  the  name  of  the  said  J.  H.  did  give  hia  vote 
for  the  said  J.  D.  and  J.  M. ;  whereas  in  truth  and  in  fact  the  said  R.  B.  never  m 
called  or  known  by  the  name  of  J«  H. ;  and  whereas  in  truth  and  in  foct  the  said  R.  b! 
was  not  the  person  whose  name  so  appeared  upon  the  burgess  roll  and  ward  list  as 
aforesaid,  as  J.  H. ;  and  whereas  in  truth  and  in  fact  the  said  R.  B.  was  not  tiien  or 
at  any  other  time  possessed  of,  or  the  occupier  or  owner  of  the  property  for  whidi  tiie 
said  J.  H.  then  and  there  appeared  by  the  said  burgess  roll  to  be  rated ;  and  whefcat 
in  truth  and  in  fact  the  said  R.  B.  had  then  and  there  no  right  whatever  to  give  Us 
vote  in  the  name  of  the  said  J.  H. ;  and  whereas  in  truth  and  in  fiactthe  said  R.  B.  wu 
not  then,  nor  is  he  now,  a  burgess  of  the  said  ward  or  of  the  said  borough  of  Boltcm ; 
and  whereas  in  truth  and  in  fact  the  said  R.  B.  had  then  and  there  no  right  whatsoeter 
to  vote  at  the  said  last-mentioned  election,  in  contempt  of  the  provisions  of  the  statute 
aforesaid,  in  contempt  of  our  said  lady  the  Queen,  &c.,  against  the  form  of  the  statute, 
&c.,  and  agunst  the  peace,  &c."  The  sixth  count  was  substantially  the  same  aa  tiie 
fifth,  except  that  it  set  out  the  charter  of  incorporation  with  greater  particularity. 

Tlie  prisoner  having  pleaded  not  guilty,  and  been  tried  and  found  guilty, 

Joseph  Pollock  moved  to  arrest  the  judgment.  He  first  took  some  points  aa  to  tin 
sufficiency  of  the  averments  shewing  that  the  election  was  held  in  pursuance  of  tiie 
statute,  and  then  proceeded.  The  next  objection  appears  to  be  fiettal  to  this  indictment 
In  no  part  of  this  indictment  is  it  alleged  that  die  defendant  wilfully  made  a  fiJse 
answer  to  any  one  of  the  questions.  The  words  are  "  falsely,  fraudulently,  and  deceit- 
fully," in  some  of  the  counts,  and  "  falsely  and  fraudulently"  in  others.  Rex  v.  Stevem 
(5  B.  &  C.  246)  is  in  point.  [Williams,  J.— The  language  of  the  statute  ia  te 
important  point,  because  how  is  it  possible  for  me  to  say  that  I  know  that  any  other 
word  will  supply  the  place  of  the  word  expressly  used  in  ^e  statute  ?]  Rex  v.  Dttvki 
(I  Leach,  493)  is  also  in  point.  As  to  the  two  last  counts,  they  are  not  good  on  die 
statute,  nor  are  they  good  at  common  law.  The  personation  cdleged  is  not  shewn  to 
be  an  offence  cognizable  by  law. 

Cross,  contrlt. — I  submit  that  it  sufficiently  appears  by  intendment  that  the  answers 
were  made  wilfully.  All  that  is  required  by  the  Act  is,  that  it  shall  appear,  eidier 
directly  or  by  intendment,  that  the  thing  was  done  wilfully.  The  words  here  are  equi- 
valent to  those  in  the  statute.  That  this  is  sufficient  is  to  be  inferred  from  the  judg* 
ment  of  Abbott,  C.  J.,  in  the  case  of  Rex  v.  Stevens,  cited  on  the  other  side.  Co/t 
case  (I  Leach,  71)  shews  that  the  word  wilfully  is  not  necessary  in  an  indictment  for 
perjury  at  common  law.  No  person  could  read  the  present  indictment,  with  common 
understanding,  without  seeing  that  it  appears  on  the  hce  of  it  that  the  act  was  done 
wilfully.  The  two  last  counts  charge  the  prisoner  with  having  acted  in  direct  finod 
and  contravention  of  the  Act  of  Parliament.  Fraud  against  an  Act  of  Parliament  ia  as 
offence  at  common  law. 

Williams,  J. — But  does  that  apply  where  the  Act  of  Parliament  prescribes  a  specific 
remedy  for  the  act  of  which  you  complain  ? 

Cross, — In  this  case  there  is  only  such  a  provision  where  the  questions  are  put ;  bat 
we  may  suppose  a  case  in  which  personation  has  taken  place,  and  the  questions  have  not 
been  put.  Is  it  to  'be  said  that  in  such  case,  because  the  questions  are  not  put,  there 
is  no  punishment  for  the  personation  ? 

Pollock,  in  reply. 

Williams,  J. — I  am  extremely  unwilling  to  express  an  opinion  on  so  heavy  a  qoes* 
tion,  but  I  have  a  most  serious  doubt  as  to  the  omission  of  the  word  wil/vlfy  in  die 
four  first  counts.  I  should  dislike  much  to  express  an  opinion  at  present  eiUxa  way; 
and  I  will  liberate  the  prisoner  on  bail  to  appear  at  the  next  assizes,  and  in  the  meas* 
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I  will  deliberate  either  myself,  or  with  such  assistance  as  I  can  get,  after  the 
>le  of  a  learned  brother  in  a  similar  case  at  a  former  assizes. 
i  prisoner  was  accordingly  let  out  on  bail,  to  appear  at  the  present  Spring 
»,  when  the  following  written  judgment  of  Williams,  J.,  was  read  for  him  by 

C80K,  J. 

JudffmenL 

s  defendant  was  convicted  before  me  at  the  last  assizes  holden  at  this  place,  upon 

dictment  containing  six  counts,  of  which  the  four  first  were  framed  upon  the 

cipal  Corporations  Act,  5  &  6  Wm.  4,  c.  76,  and  especially  upon  the  34th  section, 

.  authoriezs,  under  certain  circumstances,  three  questions  to  be  put  to  any  voter 

•orough  election,  and  the  offence  charged  is  giving  false  answers  to  two  of  those 

ons.    The  two  last  counts,  without  at  present  describing  them  more  minutety, 

r  ftdsely  personating  a  certain  voter  at  an  election  of  two  councillors  for  the 

gh  of  Great  Bolton.    The  objection  to  the  four  first  counts  is,  that  in  describing 

rence  they  do  not  pursue  the  language  of  the  statute,  and  to  the  two  last  that 

lisdose  no  offence  at  all.    The  four  first  counts  differ  from  each  other  only  in 

g  forth  with  more  or  less  particularity  the  charter  of  incorporation  granted  to  the 

trough  of  Great  Bolton,  and  other  matters  introductory  to  the  election  of  two 

allors  for  one  of  the  wards  of  that  borough,  at  which  the  said  offence  is  charged 

re  been  committed,  but  in  the  description  of  that  offence  'there  is  no  difference 

sver. 

e  sections  of  the  Act,  which  are  material  to  the  ]N%sent  purpose,  are  the  31  st, 

i  directs  that  the  election  of  councillors  shall  be  on  the  1st  of  Nov. ;  the  32nd, 

L  provides  that  the  mode  of  voting  shall  be  by  delivering  a  voting-paper,  in  a 

n  prescribed  form,  to  the  mayor  or  other  presiding  officer ;  and  the  34th,  on 

i  the  question  arises,  that  enacts  that  the  mayor  or  other  presiding  officer,  if 

!ed  by  two  competent  burgesses,  shall  put  to  the  voter,  at  the  time  of  his  delivering 

i  voting-paper,  the  following  questions  .-— 

«*  Are  you  the  person  whose  name  is  signed  A.  B.  in  the  voting-piqier  now  delivered 

you  ? 

).  Are  you  the  person  whose  name  appears  as  A.  B.  in  the  burgess  roll  for  this 

gh,  being  re^tered  therein  as  rated  for  property  described  to  be  situated  in 

t,  Ac.)  ? 

I.  Have  you  already  voted  at  this  election  ? 

en  follows — "  And  if  any  person  shall  wUfully  make  a  false  answer  to  any  of  the 

ions  aforesaid,  he  shall  be  deemed  guilty  of  a  misdemeanor,  and  may  be  indicted 

lunished  accoidingly." 

.  the  four  first  counts  state  that  the  defendant,  upon  delivering  in  a  voting-paper 

\  name  of  one  John  Holden,  a  burgess  entitied  to  vote  at  the  said  election,  was 

by  the  presiding  officer  (who  was  duly  required  by  two  competent  burgesses  to 
lem)  the  three  questions  in  the  terms  of  the  Act  of  Parliament  above  set  forth ; 
hen  the  statement  in  all  those  four  counts  (that  in  truth  being  the  statement  of 
lience)  is  in  the  same  words,  and  as  follows  : — "  to  which  questions  (each  of  the 
irst)  the  defendant  then  and  there  falsely  and  fraudulently  answered,  '  I  am.'  *' 
he  words  of  the  34th  section,  as  has  been  already  shewn,  are,  "  if  any  person  shall 
7y  make  a  false  answer  to  any  of  the  questions  aforesaid,  he  shall  be  deemed  guilty 

misdemeanor ; "  and  the  question  is,  whether  the  omission  of  the  word 
uUy,"  in  the  said  four  first  counts,  vitiates  those  counts  ?  and  I  am  of  opinion 
t  does. 

w  Lord  Coke,  in  his  reading  upon  the  statute  of  5th  Elizabeth,  the  words  of 
L  are,  **  If  any  person  shall  wilfully  and  corrupUy  commit  any  maimer  of  wilful 
7,"  mentions  two  cases,  in  which  a  statement  that  the  thing  was  done  "  fidsely 
»rruptiy,"  without  adding  wilfully,  was  held  to  be  vicious  and  insufficient.  (3 
167.)  In  the  case  of  Rex  v.  Davis  (2  Leach),  the  indictment  was  upon  the  Black 
trhich  makes  it  felony  for  any  person  "  wilfully  and  maliciously  to  shoot  at 
er,"  The  indictment  charged  that  the  prisoner  "  unlawfully,  maliciously,  and 
Dusly  did  shoot  at  A.  B. ;  "  and  held  ill,  for  the  omission  of  the  word  "  wil^Uy." 
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In  a  note  to  the  latter  case,  odien  are  leferred  to,  which  are  to  die  Hke  eiiMrt.  g 
also,  is  the  language  of  the  jndgee  (Coj^t  case,  1  Leach)  as  to  the  importanee  of  tt 
word  "  wilfully  "  in  the  said  statute  of  5th  Elizabeth  against  perjury.  Wbetfaertl 
words  "  falsely  and  fraudulently  "  be  equivalent  to  **/aM^  and  wii/uUy  "  is  an  inqab 
into  which  I  decline  to  enter.  That  the  expression  "  wilful "  is,  in  general*  snffidcnt] 
significant  cannot  be  doubted,  when  it  is  recollected  that  the  definition  of  murder  b 
Hawkins  is,  "  the  wilful  killing  a  man  of  malice  aforethought,'*  and,  moreover,  tb 
^  wilfully  "  is  to  be  found,  as  well  as  "  of  malice  afiirethonght,"  in  every  indictiKi 
for  murder  that  I  ever  saw  or  heard  of.  But  beyond  all  this,  "  wilfully  to  make  a  &k 
answer  to  the  questions  "  proposed  is  the  definition  of  the  offence  by  the  l*^«lntii 
itself ;  quod  voluit  dixit^  and  whether  any  other  language  must  have  the  same  mesM 
as  that  which  I  find  used,  cannot  but  be  doubtful,  and  is  a  question  whidiJ  am  u 
aUe  or  willing  to  decide.  That  the  words  of  the  statute  must  be  pursue^  is  a  a; 
and  certain  rule ;  an  inquiry  whether  odier  words  bear  the  same  meaning  mat  I 
precarious  and  uncertain.  I  think,  therefore,  that,  both  upon  prindi^  and  autiiodfe 
these  four  first  counts  are  defective. 

The  two  last  counts,  after  stating  the  incorporation  of  the  borough  of  Gbeat  Bolta 
with  most  of  the  particulars  contained  in  the  four  first  counts,  and  referring  to  carta 
provision  in  the  5  &  6  Wm.  4,  c.  76,  whidi  it  is  not  necessary  to  set  out,  aa  i 
objection  or  question  arises  thereon,  contain  an  allegation  that  on  the  1st  of  Noveabl 
in  the  ninth  year  of  Queen  Victoria,  an  election  of  two  councillors  for  a  certain  wavdi 
the  said  borough  took  place,  and  then  state  the  offence.  In  this  (the  material)  pa 
both  counts  are  the  same,  and  to  this  e£Eect :  "  that  defendant,  well  knowing  tba  pn 
mises,  but  intending  deceitfully  and  fraudulentiy  to  contravene  the  said  provisims  i 
the  said  Act  of  Parliament,  and  to  prevent  a  fur  election  of  councillors  frcun  tydi 
place  for  the  said  ward,  and  wrongfuJly  and  deceitfully  wishing  to  make  it  appear  thi 
A.  and  B.,  who  were  then  and  there  respectively  candidates  for  the  office  of  couaeiill 
of  and  for  the  said  ward,  were  duly  dected  councillors  thereof,  on,  &c.,  at,  &c.,  itli 
election  aforesaid  for  the  said  ward,  falsely,  fraudulentiy,  deceitfully,  and  oontniy  I 
and  in  fraud  of  the  provisions  of  the  statute  aforesaid  in  that  behalf,  did  peraonatsia 
John  Holden  (the  name  of  the  said  John  Holden  being  then  on  the  said  burgess  ralli 
the  said  borough  and  on  the  ward  list  of  the  said  ward,  which  were  then  and  then  i 
force)  ;  and  the  defendant  then  and  there,  as  and  in  the  name  of  the  said  John  Holda 
did  give  his  vote  for  the  said  A.  and  B.  (then  follow  allegations  negativing  the  idend^ 
of  defendant  with  the  said  John  Holden,  and  the  pretended  qualifications  of  defendu 
to  give  him  a  right  to  vote),  in  contempt  of  the  provisions  of  the  said  statute,  in  ooo 
tempt  of  our  said  lady  the  Queen  and  her  laws,  to  the  evil  example,  &c.,  against  th 
form  of  the  statute  in  such  case  made  and  provided,  and  against  the  peace,  &c." 

And,  first,  with  respect  to  the  conclusion,  "  against  the  form  of  the  statute,"  that  mi] 
be  disposed  of  at  once,  by  observing,  that  there  is  no  such  offence  as  "  false  personatkn' 
(so  described). in  the  Act  of  Parliament,  nor  are  the  words  "  personation"  or  "  per- 
sonate "  to  be  found  in  it.  It  is  true  that  wilfully  giving  a  false  answer  to  the  tba 
allowable  questions  has  acquired  the  popular  appellation  of  the  "  false  personation  "  ol 
a  voter,  but  in  the  statute  itself  there  is  no  language  in  any  degree  resembling  thai 
which  has  been  used  in  describing  the  supposed  offence  contained  in  those  two  ksl 
counts.  The  question,  therefore,  arises— -do  these  counts  contain  the  description  of  fl 
offence  at  common  law  ?  No  case  to  maintain  the  affirmative  was  cited,  nor  is  il 
believed  that  any  such  can  be  found.  The  precise  case,  indeed,  is  not  very  Ukeiy  tc 
have  occurred ;  because,  until  the  recent  Act,  no  election  of  councillors  for  a  boroogfc 
could  have  been  held  ;  but  none  in  principle  resembling  it  was  produced. 

The  analogy  is  all  the  other  way.  In  certain  instances,  fedse  personation-Hti  (H 
soldiers,  sailors,  and  bail,  for  fraudulent  purposes — is  made  an  offence.  And  this  dM 
not  resemble  one  where  a  statute  enjoins  or  prohibits  some  particular  act,  without  tfQ 
penalty  being  attached  to  the  breach  of  its  provisions  ;  for  the  supposed  ofoff 
intended  to  be  described  in  those  two  last  counts  is  expressly  provided  for  by  the  nii 
thirty-fourth  section,  upon  which  the  four  first  counts  are  framed ;  but,  as  I  hue 
already  said,  in  my  opinion,  defectively. 

The  consequence  ia,  thai  the  judgment  nmsi  be  arreeiei. 


mi 
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May  Session,  1846. 

Wednesday,  May  13. 
(BefiMre  Loao  Dbnman,  C.  J.,  and  Mr.  Baron  Aldbbsok.) 

Tbb  Qubbn  v.  William  Richabdsox  and  Ann  Mabia  Ricrabdson.  (a) 

Evidence. 

Wkn  it  foot  materiai  to  oiceriain  the  time  when  a  certain  eonvertation  toek  place  between  the 
pri$9ner  died  a  witness^  a  remark  made  tubeequently  by  theeaid  wHneee.to  another  person,  in  the 
primur^e  absence,  was  admitted  as  evidence, /or  the  purpose  qf  establishing  the  period  of  such  con- 


r£  piisoners  (father  and  daughter)  were  indicted  for  the  murder  of  their  infant 
child,  by  poisoning  it  with  arsenic.  At  the  trial  a  witness  —  Kersey,  assistant 
to  a  chemist — recollected  having  shewn  arsenic  to  the  male  prisoner  upon  some  occasion 
liien  the  conversation  turned  upon  poison.  The  prisoner  said  he  had  never  seen  it 
before,  and  inquired  how  much  would  kill  a  person.  He,  however,  bought  none.  The 
ooQTersation  took  place  some  time  before  the  birth  of  the  child,  but  Kersey  could  not 
£z  die  period  with  any  certainty,  but  he  remembered  that,  after  the  departure  of  the 
prisoner,  he  had  made  an  observation  respecting  it  to  a  person  named  Comey,  who  was 
in  die  shop  at  the  time. 

Bodkin  (with  whom  was  Clerk),  for  the  prosecution,  proposed  to  put  in  evidence  the 
oteervation  made,  in  order  that  by  afterwards  putting  Comey  into  the  witness  box  he 
au^t  establish  the  time  when  the  conversation  took  place. 

ikrkson  (with  whom  was  Baliantine),  for  the  defence,  objected  to  the  reception  of 
Cbney's  evidence.  The  prisoner  was  absent  at  the  time  of  the  remark  in  question, 
aal  although  an  act  might  be  adduced  under  such  circumstances,  a  conversation  could 
not 

LoBD  Denman  (ALnERsoN,  B.,  assentmg).— We  have  not  the  shadow  of  a  doubt  of 
tileidaiiBtibility  of  this  evidence,  but  of  course  it  could  only  be  used  to  fix  the  time  of 
tiie  prisoner's  conduct,  and  I  shall  caution  the  jury  against  considering  it  with  any 
odier  object. 


CENTRAL  CRIMINAL  COURT. 

May  Session,  1846. 

Friday,  May  15. 

The  Qubbn  v.  Lynch,  (a) 

Cutting  and  wowuHnif — Bvidenee^ 

^m  indictment  for  cutting  and  wounding,  with  intent  to  do  grievous  bodUg  harm,  it  appeared  that 
tte  prisoner  had  no  quarrel  with  the  prosecutor,  but  had  given  him  the  wound,  supposing  him 
te  is  another  man,  with  whom,  shortly  before,  he  had  a  dispute : — Held,  that  the  evidence  was 
*'iffieient  to  support  the  charge  of  intending  to  wound  the  prosecutor.  {Per  Aldkbson,  B.,  over- 
nUng  R,  v.  Holt,  7  C.  Sf  P.  518.) 

^pHE  prisoner  was  indicted  for  cutting  and  wounding  Edward  Wright,  with  intent 

X    to  do  him  some  grievous  bodily  harm.     It  appealed,  from  the  evidence,  that  the 

priBoner  had  recently  a  quarrel  with  another  man  in  a  public  house,  and  had  waited 

^^^itside  the  bouse  for  the  purpose  of  attacking  him  when  he^  should  come  out.    The 

(a)  Reported  by  B.  C.  RobinsoNi  Esq.,  BarrUter-at-law. 

▼OL.  I.  Q 
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prosecutor,  with  whom  the  prisoner  had  no  dispute,  was  the  first  to  leave  the  boose^ 
and  being  mistaken  by  the  prisoner  for  his  former  antagonist,  he  gave  him  the  wound 
in  question. 

O'Brien,  for  the  prisoner,  objected  that  the  evidence  did  not  sustain  tbe  indictment. 
The  prisoner  was  charged  with  intending  to  do  grievous  bodily  harm  to  Wright,  wlkom 
he  did  not  in  reality  mean  to  injure.  The  intent  was  a  material  part  of  the  chai^  and 
must  be  proved  as  laid,  or  at  least  inferred ;  here,  however,  it  was  distinctly  negadfcd. 
Recited  R.  v.  Holt  (7  C.  &  P.  518),  in  which  Littledale,  J.,  directed  an  acquittal  under  - 
circumstances  very  umikr  to  the  present. 

ALDBRSoy,  B. — ^If  E.  V.  Ho&  lays  down  the  position  you  contend  for,  I  shal^ 
certainly  overrule  it.  I  do  not  think  it  is  either  law  or  good  sense.  I  shall  direct  tii^ 
jury  that  if  they  think  the  prisoner  did  to  the  prosecutor  what  he  intended  to  do  t^ 
another  man,  they  must  find  him  guilty. 


CENTRAL  CRIMINAL  COURT. 

Friday,  May  15,  1846. 

(Before  the  Recordbr.) 

Thb  Quebn  v.  John  Hates  and  Ellbn  MAYBs.(a) 

Uttering  eounterfeit  eom—JSoidence. 

A.  and  B.  were  indicted  fer  jointly  uttering  eountetfeit  coin,  7^  evidence  woe,  that  A.  went  itle 
a  ehop  and  uttered  the  eame,  B.  remaining  outside  at  a  distance  of  fifty  garde :  Held,  that  hrfen 
B,  could  be  convicted,  it  wmet  be  shewn  that  he  was  so  near  to  A.  as  to  be  able  to  assist  herinssA 
uttering f  as  by  a  sign^  Sfc,    Sed  qumre  ? 

IN  this  case  the  prisoners  were  indicted  for  the  joint  uttering  and  putting  off  of  i 
counterfeit  ha&*crown  under  2  Wm.  4,  c.  34,  s.  7. 

Baldwin  and  F,  /.  Smith  appeared  for  the  prosecution. 

The  prisoners  were  undefended. 

The  facts  proved  were,  that  the  two  prisoners  were  in  company  together,  and  tint 
Hayes  had  been  seen  to  hand  something  to  the  woman  Mayes,  but  what  it  was  he  la 
passed  could  not  be  distinctly  shewn.  Immediately  afterwards  the  woman  went  into  t 
shop,  and  then  gave  the  counterfeit  half-crown  in  payment  for  some  small  artidcs. 
Hayes  went  to  the  door  of  the  shop  with  Mayes,  and  then  staid  in  the  street,  hot 
passed  once  while  she  was  in  the  shop,  and  then  remained  three  doors  off,  a  distance  of 
near  fifty  yards,  until  he  was  joined  by  the  woman ;  they  then  walked  away  is 
company. 

The  Recorder.  —  Is  there  any  case  to  go  to  the  jury  of  a  joint  uttering  against  the 
male  prisoner  ? 

Baldwin,  —  It  is  submitted  that  there  is.  He  was  seen  to  pass  the  door  once  while 
the  woman  was  in  the  shop,  and  then  remained  three  doors  off.  It  may  be  a  question 
whether  or  not  he  was  in  such  a  position  as  to  see  what  she  was  about,  or  what  passed 
in  the  shop  ;  but  still,  as  the  two  prisoners  were  together  before  the  female  prisoner 
uttered  the  coin,  and  after,  it  is  for  the  jury  to  say  whether  or  not  they  think  thete  WM 
a  concert  between  them. 

The  Recorder. — Can  you  cite  any  case  where  it  has  been  held  a  joint  uttering, 
where  one  was  not  so  near  as  to  contribute  to  aid  the  other  in  any  way,  by  sign  of 
otherwise  ?  The  learned  Recorder  referred  to  R.  v.  Soares  (Russ.  &  Ry.  25). 

Baldwin,  —  There  is  no  case  exactly  in  point ;  the  one  which  is  most  near  to 
it  is  Rex  v.  Skerrett  (2  C.  &  P.  427).     He  referred  also  to  1  Russ.  on  Crimes,  83. 

(a)  Reported  by  B.  C.  Robinson,  Esq.,  Barriater-at-law. 


THE  QUEEN  v.  WILLIAMS.  9^ 

The  Rbcordbr.  —  I  think,  as  this  is  a  statutable  offence,  that  they  must  both  con- 
^tribate  to  the  uttering.  If  it  were  merely  a  misdemeanor,  it  would  he  different.  Hub 
-MDBj  be  a  conspiracy  to  utter  bad  money,  but  that  is  not  within  the  statute.  If  this 
2uul  been  the  first  case,  and  I  had  to  decide  whether  this  was  an  offence  within  the 
jrtatate  or  not,  I  should  say  yes  ;  and  that  all  who  were  engaged  in  it  were  guilty.  But 
St  has  not  been  so  held  in  any  of  the  cases  I  have  been  able  to  find,  but  rather  the  other 
-vray,  and  I  do  not  like  to  be  the  first  to  throw  any  doubt  upon  the  ruling. 

'The  Recorder  (in  summing  up). —  Unless  you  are  prepared  to  say,  that  the  male 

jHTiaoner  contributed  to  the  uttering,  you  cannot  conrict  him.   He  may  have  been  guilty 

<]f  another  offence,  but  not  the  one  at  present  charged  by  the  indictment  which  you 

liaTe  to  try.    To  make  him  a  joint  utterer,  he  must  have  been  so  near  to  the  woman  at 

the  time  she  uttered  the  coin,  as  to  be  able  to  aid  her  by  a  sign,  or  to  assist  her  in  the 

uttering,  by  encouraging  her  with  his  countenance  or  personal  ud  and  assistance.  If  you 

think  he  was  so  near  that  she  might  act  under  his  control,  as  by  his  telegraphing,  or 

otherwise,  you  may,  under  such  circumstances,  find  him  guilty ;  should  you  be  satined 

that  he  did,  in  fact,  deliver  that  bad  coin  to  her,  and  which  she  afterwards  delivered  to 

the  witness,  you  may  then  find  her  guilty  of  the  "  putting  off." 

Payne  cited  R,  v.  Page  and  Jones  (9  Car.  &  Pay.  756). 

Verdict,  Guilty,  (a) 


WESTERN  CIRCUIT. 

Somerset  Spring  Assizes,  1846. 

Taunton,  April  3. 

(Before  Mr.  Baron  Rolfb.) 

The  Qussn  v.  William8.(ii) 

Praetiee—Pruoner^M  drfenee, 

T%e  eme  of  Reg.  v.  Dyer  (1  Coxt  113),  permHim^  pritwur  to  9tat€  hit  irfenet  to  the  Jury  brfore  hit 
eoungel  addreue$  them,  it  a  proper  praetiee  and  will  be  admitted, 

npHE  prisoner  was  indicted  for  horse-stealing.  The  case  for  the  prosecution  heing 
J.      closed, 

21  W.  Saunders,  for  the  prisoner,  required  that  the  prisoner  should  state  his  case  to 
the  jury,  hefore  he  (^Saunders)  should  address  them  in  defence. 

Rolfb,  B. — That  is  quite  a  new  request.  I  never  heard  of  such  a  thing.  It  is  con- 
tfixy  to  all  rules  of  practice. 

T.  W.  Saunders. — It  was  admitted  in  this  court,  hy  Mr.  Baron  Alderson,  in  a  case 
xqKnrted  in  Cox's  Criminal  Cases,  page  113  {Reg.  v.  C.  Dyer). 

Rolfb,  B.-^What  are  the  reasons  stated  for  a  course  that  appears  so  extra* 
oirdiDary  ? 

T.  W.  Saunders  read  the  report  of  the  case. 

Rolfb,  B.— There  is  good  sense  in  that ;  the  reasons  are  quite  sufficient ;  the  prac* 
tioe  18  a  proper  one.     I  shall  admit  it. 

(a)  In  this  case  the  learned  Recorder  has  stated  taken  by  Mr.  Greaves,  in  his  edition  of  Rnssell  on 
tkm  law  on  the  point  according  to  former  decisions,  Crimes,  that  where,  in  cases  of  this  nature,  the 
thmigh,  at  the  same  time,  he  intimated  that  he  evidence  would  satisfy  the  jury,  if  the  case  had  been 
didso  contra  his  own  opinion.  The  distinction  here  a  felony,  that  the  party  absent  was  an  accessary,  he 
Het  in  the  difference  between  accessaries  in  felony,  would,  in  a  misdemeanor,  be  a  principal.  (See  1 
and  aecessaries  in  misdemeanors.  The  former  are  Russ.  Cr.  82,  n.  6,  in  which  the  principle,  as  here 
principals  in  the  second  degree,  but  the  latter  are  stated,  is  strongly  supported  ;  see  also  Reg.  y.  Mo^ 
prindpals  in  the  first  degree.  Whatever,  therefore,  land  and  Others  (2  Moody,  C.  C.  R.  276).  There 
would  make  a  person  an  accessary  in  felony,  would  is  no  distinction  between  a  statutable  and  common- 
make  him  a  prtndtpaZ  in  a  misdemeanor.  The  cases  law  misdemeanor  ;  when  an  offence  is  made  a  mis- 
of  Jlor  Y.  Blaee  (1  Russ.  on  Cr.  and  Mis.  81) ;  Reg.  demeanor  by  statute,  it  is  made  so  for  all  purposes. 
▼.  Page  and  Jones  {svprh),  were  clearly  decided  on  {R.  v.  Roderick,  7  C.  &  P.  795.)— Reportbr. 
the  tame  principle  as  if  the  charge  had  been  that  of  (a)  Reported  by  £.  W.  Cox,  Esq.,  Barrister-at* 
felony.  With  all  due  defSerence,  this  seems  to  be  in-  law. 
coRCct.    The  right  view  would  appear  to  be  that 

q2 
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MIDLAND  CIRCUIT. 

LiKcoLNSHiBB  Spring  Assizes,  1846. 

Lincoln^  Wednesday ^  March  II. 

(Befinre  Chief  Justice  Timdal.) 

Thb  QuBur  V.  HoRVBR  and  OTHBBS.(a) 

AdmittibiHfy  qfprUtmer'$  ttaUment — ReeogmUiom  qf  prior  iuadminibU  tiaiement. 

Jfa  9tatement  made  by  a  prisoner  after  an  inducement  is  afterwards,  and  after  the  prisoner  ha  kn 
cautioned  that  what  he  says  will  be  taken  down  and  may  be  used  against  him,  recogmixed  and  cm- 
firmod  by  the  prisoner  m  terms,  thai  reeoynition  will  render  the  whok  admissible. 

THE  piiapners  were  indicted  for  killing  one  ewe,  with  intent  to  steal  the  or* 
case. 

Upon  cross-examination  of  a  constable  who  apprehended  one  of  the  prisoners,  and 
who  was  called  to  prove  a  statement  made  to  him  by  that  prisoner,  he  said,  that  before 
the  prisoner  made  the  statement,  he  (the  witness)  had  given  to  the  prisoner  a  printed 
hand-bill,  offering  a  reward  to  any  accomplice  who  would  give  information  on  the  sub- 
ject of  the  robbery ;  and  that  another  person  had  read  over  that  hand-bill  to  die 
prisoner. 

The  statement  of  the  prisoner,  made  at  that  time,  was  therefore  excluded  ;  but  die 
constable  stated  that  he  took  it  down  in  writing. 

Upon  the  examination  of  the  prisoners  before  the  conunitting  magistrate,  the  8tat^ 
ment,  so  written  down  by  the  constable,  was  incorporated  into  the  constable's  depoei* 
tion.  The  prisoners  being  then  told  by  the  committing  magistrate,  that  **  any  timg 
they  said  would  be  taken  down,  aiid  might  be  used  against  them,"  the  one  who  hid 
made  the  statement  said,  that  that  statement  was  quite  true. 

Macaulay,  for  the  prisoners,  submitted  that  the  last  statement  would  not  make  die 
statement  to  which  it  referred  evidence.  The  recognition  of  an  inadmissible  statemol 
could  not  render  it  admissible. 

TVildman,  for  the  prosecution. 

TiNDAL,  C.  J. — ^The  impression  made  by  the  constable  was  afterwards  removed  hf 
the  caution  given  by  the  committing  magistrate;  and  then  the  prisoner  adopts  li 
former  statement.  It  is  just  the  same  as  if  the  prisoner  had  repeated  it  or  written  it 
down  de  novo  after  the  caution,  and  then  its  admissibility  could  not  have  been 
questioned. 

The  prisoners  were  afterwards  found  guilty,  and  sentenced  to    twelve  montU 
imprisonment. 

(a)  Reported  by  A.  BtTTLBSTON,  Eeq.,  Barri9ter*at4aw. 
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COURT  OF  QUEEN'S  BENCH,  IRELAND.(a) 

Wednmday,  JHfiwmnber  6,  1843. 

IvEEN  V.  Daniel  O'Connsll,  John  O'Connell,  John  Gbay,  Tbomas 
SLE,  R.  Babret,  Esqrs.,  Rev.  Thomas  Tibknsy,  Rev.  Fstbr  Jaxbs 
iRELL,  J.  M.  Ray,  and  Chaelbs  Gavan  Duffy,  £sqrs.(&) 

IfifrieMeanor— 60  Geo.  3,  e.  A^TkmfBTmUtrmgfimr-^  ruie  toplmd^Prmetie; 
that  the  fouT'day  rule  to  plead  under  the  ttat,  60  Geo.  3,  c.  4,  cannot  be  enitr^d^tmotpt 
uent,  until  thed^endmtU  duirfftdmdih  the  Mttetnuni  byihe€ntire  qf  it  kak^rmd  wttr 
%  by  the  Clerk  iff  the  Crown, 

C  grand  jury  having  found  a  trae  bill  of  indictment  against  all  liie  tntvenezs, 
charging  them  in  eleven  comits  with  conepiringfor  divera  seditious  and  unlaw- 
eposes,  entered  the  court  between  three  and  four  o'clock,  and  handed  the  bill 
Clerk  of  the  Crown,  who  read  out  the  finding  of  the  jurors  upon  the  bill,  oipon 

A.  A.G.,  moved  that  the  traversers  be  called  by  the  Clerk  of  the  Crown  upon 
^cognizances  to  appear.  They  all  appeared  and  answered  to  tbeir  names. 
A,  A.G. — I  now,  my  lords,  move  the  Court  that  a  rule  be  entered  that  the  tnr- 
do  plead  within  four  *day8,  to  be  computed  from  the  present  time,  pursuant  to 
tute  60  Geo.  3,  c.  4,  s.  1  ;  and  upon  the  precedent  of  the  similar  rule' made 'ia 
e  of  Rex  V.  O'Cotmeii  (in  KM,,  anno  1831).  I  iqpprehend  also  that  it  is  nowfiie 
-  the  officer  to  charge  the  traversers  with  the  indictment 
:hell. — I  am  not  aware  that  s«ch  a  coufse  of  jnroceeding  has  been  ever  adapted, 
apply,  on  behalf  of  Mr.  CComiell,  to  be  furnished  forthwith  witib  a  oapj  of 
lictment.  (A  similar  appUcation  was  then  made,  by  their  .respective  counsel, 
ftlf  of  the  other  traversers,  ^mth  the  exception  of  Mr.  Steele,  who  applied  in 

) 

mis  (Crown  Solicitor). — The  officer  of  the  Gonrt  will  be  .iiimiBhed  with  'the 

this  evening,  and  you  will  then  receive  them  from  him. 

re. — ^The  time  to  plead,  I  submit,  should  only  ran'irom:the  time  ^when  the  de- 

ts  are  furnished  with  copies  of  the  indictment.     The  indictment  nuts  to  .a  coaii- 

( length,(c)  and  anytime  which  the  law  gives  the  defendants  >to  mBke  themsdves 

ited  with  the  matter  of  it  ou^t  not  to  be  abridged  l^now  entering  the  rulfcs 

d.     1  have  no  doubt  the  copies  will  be  furnished  this  evening ;  but  nothing  can 

e  with  them  to-night. 

th,  A.G. — According  to  the  words  of  the  1st  sec.  of  the  stat.  60  Geo.  3,  cap.  4, 

are  precise,  the  rule  to  plead  should  be  entered  to-day ;  it  was  so  acted  upon 

case  to  which  I  have  referred  your  lordships,  and  I  now  apply  that  the  rule  be 

1. 

ire, — ^The  words  of  the  8th  section  of  the  .statute,  with  regard  to  furnishing  copies 

ndictment,  are  equally  precise  and  positive ;  both  sections  must  be  taken  tpge- 

a  person  cannot  be  called  upon  to  plead  to  an  indictment  of  which  he  has  no 

rdge,  he  should  have  time  to  read  it.     According  to  the  construction  put  upon 

tute  by  the  Attorney- General,  the  defendants  might  be  furnished  with  a  copy 

le  moment  before  tlicy  were  called  on  to  plead. 

be  Editor,  haviag  by  tbe  indastry  md  abiHty  rqpertofy  of  loaniag  ttlatiBg  to  soi.sC  ths  msst 

icod  Mr.  Babington  been  supplied  with  ex-  intricate  branchee  of  the  erininal  te.  'J^tMi^fftd 

ind  accurate  notes  of  the  important  points  report  of  the  proceedings  in  error  beiMpe  ttt  House 

D  tbe  most  famous  state  trial  of  modem  of  Lords  will  be  sdded,  so  as  to  preserve  a^on- 

x)pes  that  the  iatrodnction  into  a  scries  of  tiaaoas  neord  of  the  eaitice  proceediBga. 

lawaaacsofareportof  acaseinwhichcvBry  {b)  Aipoilcd  by  W.  St.  Lbobii  AfBinoTop^, 

as  raised  that  tbe  acoteness  of  the  ablest  Esq.,  Barrister-at-law. 

conld  suggest,  and  where  the  arguments  (e)  The  copies  furnished  to  the  trafcrscra  from 

sides  were  condaetcd  'With  cnnwmmafr  the  CrMm  Onee  JUod  >iizty  chnety-priatsd  foHo 

m  beacefptable  tothenadcTj  if  oaj|f«t«  ,|«|ts  of^aboat  twtttty  iaehia  hy  thirteca. 


366  CRIMINAL  LAW  CASES. 

MacDonogh,  for  the  Rev.  P.  Jas.  T3riTell. — ^There  are  two  questions  in  this  case  : 
what  is  the  meaning  of  the  words  "  on  his  heing  charged  therewith/'  in  the  stat.  of 
60  Geo.  3  ?  and  2ndl7,  what  is  the  construction  of  the  Ist  and  8th  sections  of  the  sta- 
tute  when  read  together  ?  The  true  construction  evidently  is,  that  if  the  defendant  shall 
have  heen,  on  his  appearance,  effectually  charged  with  the  indictment,  then  he  is  ob- 
liged to  plead  or  demur  to  it  within  four  days,  and  has  not  the  previous  common-law 
right  of  an  imparlance  to  the  following  Term,  but  he  is  not  legaUy  charged  until  eveiy 
syllable  of  the  indictment  is  read  to  him  ;  when  that  is  done,  the  Attorney- General  will 
be  entitled  to  insist  on  his  pleading  in  four  days  from  that  time,  but  the  present  appli-^ 
cation  is  premature. 

Smith,  A.G. — I  don't  object  to  the  indictment  being  read  in  open  court,  if  it  be 
demanded. 

MacDonogh. — It  is  stated  that  the  copy  will  be  given  in  about  an  hour.  We  will 
take  the  copy  as  a  substitute  for  reading  the  indictment,  but  let  the  rule  to  plead  com- 
mence from  to-morrow.  If  we  require  the  indictment  to  be  read,  it  will  take  until  to— 
morrow  morning  to  read  it.  If  this  offer  be  not  accepted,  I  must  press  the  Court  fox- 
its  decision. 

Pbnnbfatbeb,  C.J. — ^Do  you  object,  Mr.  Attorney-General  ? 

Smith,  A.G. — I  do,  and  I  call  on  your  lordship  to  direct  a  rule  to  be  entered 
according  to  the  terms  of  the  Act  of  Parliament.  I  do  not  object  to  the  indictment 
being  read  if  they  require  it ;  but  I  do  object  to  the  adoption  of  a  course  which  is 
without  precedent* 

Cbamfton,  J. — I  apprehend  that,  under  the  statute,  parties  cannot  be  called  on  to 
plead  until  they  are  charged  with  the  indictment,  and  that  cannot  be  done  until  the 
charge  it  read  by  the  Clerk  of  the  Crown.  If  a  party  is  satisfied  with  a  short  statement 
of  the  charges,  it  is  sufficient ;  but  if  he  desires  it  to  be  read  at  length,  he  can  do  so. 
(See  FrosVa  case,  9  C.  &  P.  129,;ier  Tindal,  C.J.,  on  that  point.) 

Greene,  S.G. — ^We  now  propose  that  the  parties  shall  be  charged  with  the  indictment, 
and  if  they  choose,  let  the  whole  of  it  be  read. 

It  was,  however,  eventually,  after  much  discussion  between  the  Court  and  the  na« 
merous  counsel  on  both  sides,  agreed  that  the  copies  of  the  indictment  should  be 
-delivered  to  the  traversers'  attorneys,  at  the  Crown  Office,  at  six  o'clock,  and  that  the 
rules  to  plead  should  commence  from  the  following  morning. 

The  Attomey^General,  Solicitor' General,  Bennett,  Brewster,  Tomb,  Holmes,  snd 
Napier,  for  the  Crown. 

Moore,  Hatchell,  Fitigibbon,  Whiteside,  MacDonogh,  O'Hagan,  Sir  Coleman  M, 
O'Longhlin,  Close,  and  O'Hea,  for  the  traversers. 


Thursday f  November  9. 

Practice — Indictment. 

A  traverser  is  entitled,  under  60  Oeo,  3,  «.  8,  to  have  a  copy  of  the  indictment  compared  with  On 
original  record,  copies  of  the  indictment  having  been  furnished  to  the  several  traversers,  pursvnt 
to  the  60  Oeo,  3,  c.  4,  s,  8. 

HENN  moved,  on  behalf  of  John  O'Connell,  that  he  be  at  liberty  to  have  his  oopf 
/  of  the  indictment  compared  with  the  original.  I  move  on  the  affidavit  of  Mean. 
^^'ItWBy*^  Cantwell,  attorneys  for  several  of  the  traversers,  stating  the  refusal 
qI  ^ISkKS^  ^^  Crown,  that  the  comparison  of  one  copy,  at  least,  was  necessary,  and 
that  *^ vjSpnr*"^^"  ^'"'  not  made  for  the  purpose  of  delay.  If  we  should  demur  to  the 
indictmentTthe  demurrer  would  be  ruled  upon  the  original  record,  and  not  upon  the 
copy ;  therefore,  it  is  necessary  that  we  should  be  satisfied,  beyond  all  doubt,  that  the 
•copy  is  an  exact  one. 

Smith,  A.G. — ^The  copies  have  been  certified  by  the  officer  of  the  Court  in  the  onfi* 
nary  way,  and  I  don't  see  why  any  alteration  should  be  made  in  the  present  case. 
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The  attestation  ran  thus : — "  A  true  hill  for  self  and  fellows, 

"  George  F.  Bbookb. 
(A  copy)  "  Walter  Bourne." 

Whiteside, — It  is  a  certified  copy,  hut  not  a  compared  copy ;  alterations  were  made 
A  the  hill  while  it  was  hefore  the  grand  jury ;  it  was  altered  by  adding,  after  the  jurors^ 
[C,  on  their  oaths,  the  words  "  and  afiirmation,"  and  by  substituting  the  name  of  one 
f  the  parties  charged  for  that  of  another  of  them,  in  one  of  the  counts  where,  at  first, 
"wrong  party's  name  appeared.  It  is  not  too  much  to  ask  to  have  one  compared ;  if 
be  officer  chooses  to  certify  that  this  is  a  true  copy,  he  is  not  to  conclude  the  party 
y  it. 

The  Chief  Justice. — I  cannot  think  that  any  objection  should  be  made  in  any  case, 
ivil  or  criminal,  to  a  party  getting  a  compared  as  well  as  a  certified  copy  of  the  ori« 
^al  record.     I  think  that  they  ought  to  be  allowed  to  have  one  copy  compared. 

Smith,  A.G. — I  don't  think  they  have  any  right  to  see  any  thing  indorsed  upon 
lie  bill. 

It  was  ordered  that  one  copy  might  be  compared. 


(Before  the  full  Court.) 
The  Queen  v,  Charles  Gavan  Duffy,  Esq. 

Practice. 

h  miidemeanor  the  drfendant  is  not  entitled  to  a  list  of  the  names  qfthe  witnesses  on  the  hack  of  the 

bill  of  indictment. 

WHITESIDE  (with  whom  was  O'Hagan),  on  behalf  of  Charles  Gavan  Duffy, 
moved  that  the  copy  of  the  indictment  furnished  to  the  traverser's  attorney, 
punaant  to  the  stat.  60  Geo.  3.  c.  4,  s.  8,  by  the  Clerk  of  the  Crown,  be  amended  by 
baring  added  thereto  the  indorsement  on  the  said  indictment,  and  the  names  of  the 
witnesses  upon  whose  evidence  the  grand  jury  found  true  bills  against  him.  The 
learned  counsel  moved  upon  an  affidavit  of  the  traverser's  attorney,  stating  that  the 
application  was  necessary  for  his  client,  to  enable  him  to  plead,  and  was  not  made  for 
the  purpose  of  delay.  The  names  of  the  witnesses  on  the  back  of  the  bill  are  a  part  of 
^e  indictment ;  the  statutes  regulating  the  finding  of  bills  by  the  grand  jury  assist  this 
^ew  of  the  case.  Having  the  names  of  the  witnesses  would  enable  the  defendant  to  see 
at  the  trial  whether  any  of  them  were  kept  back  by  the  Crown.  In  England  the  prac- 
tice is  so.  It  may  be  said  that  such  a  practice  is  not  consistent  with  the  present  case» 
hut  the  object  of  the  legislature  is,  that  there  should  be  no  concealment  of  the  persons 
who  have  given  evidence  against  an  accused  party ;  all  the  statutes  upon  this  point 
ought  to  receive  a  liberal  construction.  The  learned  counsel  contended,  that  he  waa 
entitled  to  the  order  as  a  matter  of  right,  and  cited  or  referred  to  the  following  cases 
»nd  authorities  :  Chit.  Cr.  L. ;  Deacon's  Cr.  L.  633  ;  St.  7  Wm.  3,  c.  3 ;  Foster's  Cr. 
L  228 ;  Cookers  case ;  13  How.  St.  Tr.  405  ;  56  Geo.  3,  c.  87  ;  Bex  v.  Simmonds  (1 
D.  &  P.  84).  per  Hullock,  B. ;  Rex  v.  Beezley,  per  Littledale,  J.  (4  C.  &  P.  220)  ;  Reg. 
r.  J5«// (9  C.  &  P.  22). 

Smith,  A.G.,  contrk. — In  this  case  the  shortest  course  is  to  refer  your  lordships  to  a 
eiy  recent  authority  upon  the  subject — Reg.  v.  Gordon  (6  Jurist,  996). '  That  case 
pas  an  indictment  for  a  conspiracy,  but  the  Court  refused  to  grant  a  rule  to  shew  cause 
rby  the  prosecutor  or  his  attorney  should  not  furnish  a  list  of  the  names  and  addresses 
f  the  witnesses,  although  the  defendant  swore  he  believed  the  witnesses  to  have  been 
rocured  and  suborned  for  the  purposes  of  the  prosecution.  The  counsel  admitted  he 
ad  no  authority  to  produce  in  support  of  the  application,  but  argued  that,  on  general 
rinciples,  and  under  the  peculiar  circumstances  of  the  case,  the  Court  might  order  it 
)  be  done  ;  but  Mr.  Justice  Patteson  refused  the  motion  in  these  terms : — "  I  cannot 
)  the  length  required  on  general  principles,  I  never  heard  oi  such  an  application  before. 
id  yet  such  circumstances  must  have  previously  occurred  ;  and  I  do  not  find  that  any 
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precedent  has  been  made  or  used  to  sustain  the  application."  Now«  in  that  oaae^  bf  Ik 
60  Gko.  3,  die  traverser  was  entitled  to  a  copy  of  the  indictment,  and  if  the  cc^ 
includes  the  names  of  tiie  witnesses,  the  traverser  could  Imve  obtained  them  widumt 
applying  to  the  Conrt.  The  question  to  be  decided  is,  whether  the  witaeaaes'  names 
are  any  portion  of  the  indictment,  as  if  they  are  not,  the  traverser  is  not  entilJed  to 
them.  An  indictment  is  merely  the  presentation  by  the  grand  jury,  upon  their  oaths, 
of  certain  facts  ;  the  grand  jury  do  not  introduce  into  the  indictment  a  syllable  of  the 
witnesses'  names,  and  I  submit,  tiierefore,  that  they  form  no  part  of  the  indictment,  sad 
that  there  is  no  precedent  to  be  found  justifying  the  present  application. 

O'Hagan  followed  for  the  traverser. — If  the  indorsement  by  the  grand  jury  of  the 
words  "  a  true  bill"  be  necessary  to  make  the  bill  an  indictment,  and  are  part  of  it, 
the  names  of  the  witnesses  are  also  necessary,  and  we  are  entitled  to  a  liberal  constnic- 
tion  of  the  law  on  behalf  of  a  traverser.  By  the  stat.  1  &  2  Vict  chap.  37,  the  gmi 
jury  are  bound  not  to  find  a  bill  except  on  t^  evidence  of  those  witneases  whose  nmei 
are  on  the  back  of  the  bill,  and  not  to  receive  their  evidence  except  on  oath ;  no*,  if 
the.  requisitions  of  the  statute  were  neglected,  how  was  a  prisoner  or  traverser  to  obtdn 
his  remedy,  if  he  was  ignorant  of  their  names  ?  The  case  cited  by  the  Attoiney-C^enefal 
rather  shews  that  the  usual  practice  in  England  is  for  the  party  to  see  the  names  of  the 
witnesses ;  if  we  are  not  to  see  these  names  now,  when  are  we  ?  Perhaps  the  Crovn 
might  not  call  them  all ;  a  witness  might  be  V ept  back  whose  evidence  might  be  mate- 
rial to  the  traverser.  A  traverser  ought  not  to  be  compelled  to  trust  to  chance,  or  to  t 
judge's  seeing  on  the  indictment  the  name  of  a  witness  who  was  not  produced.  \Tht 
learned  counsel  then  referred  to  an  anonymous  case,  mentkmed  in  Reg,  v.  Butt  (9  C. 
&  P.  22),  in  which  there  were  four  surgeons'  names  on  the  back  of  the  biU  ;  but  three 
only  having  been  called  for  the  prosecution,  Patteson,  J.,  called  the  fourth,  upon  wboie 
testimony  the  prisoner  was  acquitted.]  The  caption  is  said  not  to  be  part  of  the  in- 
dictment in  2nd  Hales,  P.  C. ;  yet,  where  the  indictment  Lb  given,  the  caption  is  gene- 
rally given  also.  (Foster's  Cr.  L.  229-31.)  The  learned  counsel  contended  that  tin 
application  ought  to  be  granted  ex  debito  JusHtia,  and  cited  the  following  cases  sod 
authorities :  Sheridon'a  case  (How.  St.  Tr.  31st  vol.  p.  543) ;  Delap  v.  Leonard  (5  Jr. 
L.  Rep.  p.  287)  ;  Rex  v.  Dickinson  (R.  &  R.  401)  ;  1  &  2  Vict.  c.  37 ;  60  Geo.  3,  c.  4, 
8.  8  ;  Cooke's  Rep. ;  Dick.  Quar.  Sess. ;  2  Gab.  Dig.  196. 

Green,  S.G.,  in  reply. — I  have  not  been  able  to  discover  a  single  authority  in&TOor 
of  this  demand.  If  it  is  a  matter  of  right,  it  is  strange  that  during  Idie  lapse  of  twentf- 
four  years,  since  the  passing  of  60th  Geo.  3,  no  precedent  in  favour  of  it  has  been  db- 
covered.  If  this  right  can  be  claimed  at  all,  it  must  be  by  the  positive  words  of  the  sti^ 
tute  60  Geo.  3.  At  common  law,  no  person  had  a  right  to  a  copy  of  an  indictment; 
though  true  it  is  it  has  been  granted  ex  gratid,  even  in  the  time  of  Charles  2  (see  do. 
Car.  483).  The  object  of  the  statute  of  Geo.  3,  in  granting  a  copy  of  the  indictmeol; 
was  to  enable  the  party  to  plead.  But  how  can  it  be  said  that  it  is  necessary  for  t 
traverser  to  see  the  names  of  the  witnesses  to  enable  him  to  plead  ?  It  would  tend  to 
frustrate  the  ends  of  justice,  by  giving  an  opportunity  of  seducing  witnesses  or  putti^[ 
them  out  of  the  way.  The  argument,  from  the  assertion  in  Coke's  Rep.,  that  all  pir- 
ties  are  entitled  to  a  copy  of  the  entire  record,  proves  too  much  ;  for  if  they  hii 
the  right,  why  should  an  Act  be  passed  on  the  subject,  giving  this  privilege  in  cases  d 
treason  ?  The  reason  of  the  statutes  of  56  Geo.  3,  c.  87,  and  1  &  2  Vict.  c.  37,  relatiie 
to  the  names  of  witnesses,  is,  that  formerly  no  names  were  indorsed  on  the  bills.  It 
is  said  that  witnesses'  names  are  a  part  of  the  indictment,  in  order  to  bring  the  cifle 
within  the  60  Geo.  3;  but  when  the  record  is  made  up,  they  are  not  a  part  of  it; 
and  to  say  that  they  were  a  part  of  the  indictment,  but  not  a  part  of  the  reoori 
would  be  ridiculous ;  and  also  if  they  are  a  part  of  the  indictment,  all  the  indictment 
found  when  the  witnesses'  names  used  not  to  be  indorsed  upon  the  bills,  must  hife 
been  bad. 

The  learned  Solicitor- General  also  referred  to  and  distinguished  the  cases  of  R.  T. 
Sheridan  (31  HoweU's  St.  T.  543),  and  R.  v.  Ford  (Yelv.  99). 

Pbnnbfathbr,  C.J. — ^The  Court  are  unanimously  of  opinion  that  this  appIicitiaB 
cttonot  be  granted.  It  is  not  grounded  upon  any  particular  state  of  fiicts ;  the  travenff 
makes  no  peculiar  case  to  induce  the  Court  to  grant  this  application.    He  demanded  tf 
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a  matter  of  right,  to  have  names  of  the  witnesses  sent  up  to  the  grand  jury  on  a-bfll-of 
indictment,  which  they  have  found  to  be  a  true  bill  against  him.  Now,  it  is  a  very 
extraordinary  thing  that  if  it  is  ex  debito  justitia  to  grant  this  application,  no  instances 
hare  been  produced  in  which  such  practice  has  prevailed,  nay,  even  where  such  a  role 
has  been  applied  for;  but  the  officer  states  that  the  practice  is  the  other  way.  As^ 
its  being  a  matter  of  right,  before  the  statute  of  60  Geo.  8,  on  what  would  it  have  been 
foonded  ?  There  is  no  instance  in  England  of  any  such  application  being  made  ex 
iMtoJustitia,  In  the  case  Rex  v.  Sheridan  (31  How.  St.  Tr.  574,  anno  1811).  Lord 
Chief  Justice  Downes  says,  in  reply  to  an  application  for  copies  of  the  informations, 
"  This  application  is  perfectly  novel ;  it  presumes  a  right  in  the  accused  person  to  search 
into  the  evidence  which  is  Intended  to  be  given  on  the  part  of  the  Crown.  No  prose- 
-eator  can  be  compelled  to  disclose  his  evidence*  The  object  of  this  motion  is  to  pro- 
cnre  the  names  of  the  witnesses,  which  appears  to  me  to  be  'an  unreasonable  appUca- 
lion  ;  it  is  sufficient  for  the  accused  to  know  the  facts  with  which  he  is  charged,  but  he 
lis  not  to  be  armed  with  the  prosecutor's  proofis."  That  case  furnishes  a  strong  reason 
■vliy  such  an  application  should  not  be  granted.  Hiere  is  nothing  in  the  statute  of  60 
-Qeo.  S  about  the  names  of  the  witnesses  ;  it  directs  as  a  favour  that  the  parties  shall 
he  furnished  with  copies  of  the  indictment  free  of  expense — only  a  copy  of  the  indict- 
ment on  which  they  are  given  in  charge.  Their  defence,  if  any  they  have,  depends  on 
.flie  nature  of  the  charge,  and  not  on  the  names  of  the  witnesses.  It  is  very  right  that 
^parties  should  be  made  acquainted  with  the  nature  of  the  charges  to  be  made  against 
Asm,  but  it  may  be  very  wrong  that  they  should  know  the  nature  of  the  evidence.  It 
b  laid  that  these  names  are,  in  contemplation  of  law,  part  of  the  indictment ;  but  there 
iaiiD  reason  to  infer  that  it  was  the  intention  of  the  statute  to  give  the  parties  a  list  of 
Hb  witnesses,  and  there  is  no  express  mention  of  it  in  the  statute ;  there  is  no  preoe- 
dant  for  such  a  construction,  and  the  officer  reports  the  practice  to  be  the  contrary  way ; 
UKrefore  the  judgment  of  the  Court  is,  that  it  cannot  be  complied  with. 


November  11  and  13. 

Thb  Qubbk  v.  Kev.  PaTEa  James  Ttbrbll,  Dakiel  O'Connell,  Esq.,  and 

Others. 

Practiee'-^Bight  (^  reply, 

.§itM proeeentiom  for  miedemeamor,  imtiiuied  by  the  Atiomey^General^  under  the  provinane  qf  the 
60M  GeQ.  3,  e.  ^^^Held  {Perrin  /.,  duvraiieti/),  thai  a  drfendani  hoe  not  aright  to  aeopy  qfike 
>eeption  qfthe  indictment, 
Semite  f  that,  no  matter  with  which  tide  the  motion  origintUee,  the  law  qfficere  qfthe  Crown  hmfe  a 
right  to  reply. 

MACDONOGH  moved,  on  behalf  of  the  Rev.  Peter  James  Tyrrell,  that  a  copy  of 
the  caption  to  the  indictment  found  against  the  defendant  be  furnished  to  .his 
^Kttomey,  or  that  the  officer  be  ordered  to  amend  the  copy  of  the  indictment  which  had 
Inen  furnished,  by  adding  thereto  the  caption.  The  motion  was  grounded  upon  affi- 
davits, that  the  copy  of  &e  indictment  furnished  did  not  contain  the  caption ;  that  a 
•oopy  of  it  was  necessary  for  the  traverser's  defence ;  and  that  the  application  was  not 
mmde  for  the  purpose  of  delay.  At  common  law,  I  admit  that,  in  cases  of  treason  and 
teLony,  the  prisoner  never  was  entitled  to  a  copy  of  the  indictment  {Rex  v.  Holland,  4 
T.  R.  694  ;  Sir  Henry  Vane's  case,  1  Leving.  68)  ;  but  where  a  party  is  accused  of  an 
~  t  of  an  inferior  degree  of  criminality,  he  is  entitled  to  a  copy  at  common  law  as  a 
'  of  right*  (1  Chit.  C.  L.  403.)  The  aid  of  a  statute  is  not  required ;  but  two 
\  have  been  passed  on  the  subject,  the  7  Wm.  3,  cap.  3 — the  Statute  of  Treasons, 
m  England,  and  the  analogous  Irish  statute,  5  GFeo.  3,  cap.  21,  containing  two  short 
anrtinnn,  embodying  the  entire  first  section  of  7  Wm.  3,  cap.  3.  lliat  statute  has,  during 
:a  iong  course  of  practice,  received  a  judicial  interpretation  which  has  never  been  shaken. 
i  Jfe  ndtes,  that  nothing  is  more  just  and  reasonable  than  that  persons  accused  of  the 
~~  i  mfatiopBd  shoold  not  be  debarred  ftom  a  just  and  equal  means  of  defiBDae«f 
e, and  directs  that,  in  aider  thoreunto,  theyahalliiave  "a  tEaeoopyijaf 
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the  whole  indictment,  but  not  the  names  of  the  witnesses."  This  case  ought  to  be 
decided  upon  these  two  considerations :  lat,  A  party  has  a  right  to  take  advantage  oC 
any  defect  in  the  caption  (1  Chit.  C.  L.  289,  327,  336) ;  2nd,  If  he  does  not  obtain  it 
before  pleading,  he  is  concluded  from  objecting  to  it  after.  Can  it  be  contended  tint 
we  have  not,  before  we  plead,  a  right  to  see  a  document  which  we  have  a  right  to  ob« 
ject  to,  but  to  which  we  cannot  object  after  pleading  ?  The  constant  course  of  practice 
has  been  to  give  the  caption  in  treason  or  misdemeanor.  (Chitty's  C.L.  403.)  From 
1765,  when  the  first  edition  of  Foster  was  published,  down  to  1826,  it  has  been  ad* 
mitted  that  this  is  the  law.  In  Jackson* t  case  (25  Han.  St.  T.  783)  the  right  wis 
acknowledged.  The  section  of  the  60th  Geo.  3  upon  which  this  question  arises  refen 
to  state  prosecutions,  and  as  the  object  of  both  statutes  is  the  same,  the  constmetioa 
ought  to  be  the  same.  Now  the  words  of  the  stat.  7  Wm.  3,  cap.  3,  are,  **  a  true  copy 
of  the  whole  indictment^"  in  the  60th  Greo.  3,  cap.  4,  "  a  copy  of  the  indictment" 
The  omission  of  the  words  "  true"  and  "  whole"  in  the  60th  Geo.  3  does  not  affect  the 
case.  In  the  reign  of  William  the  Third  it  was  not  the  intention  of  the  legblatoittb 
give  the  accused  the  names  of  the  witnesses,  therefore  they  used  the  words  *'  a  true  oopj 
of  the  whole  indictment."  The  reason  the  word  "  whole"  was  used  is,  that,  prenons 
to  the  statute,  it  was  the  practice  to  give  the  prisoner  only  a  copy  of  any  part  of  tbe 
indictment  to  which  he  wished  to  object ;  and  when,  by  the  stat.  7th  Anne,  cap.  21, 
sec.  11,  a  list  of  the  witnesses  is  directed  to  be  given,  those  words  are  omitted,  as  in 
the  60tli  Geo.  3,  and  it  is  merely  enacted  that  a  list  of  the  witnesses  shall  be  given ''  at 
the  same  time  that  the  copy  of  the  indictment"  is  delivered  to  the  party  indicted.  The 
•construction  put  upon  the  statute  of  Wm.  3  is,  that  a  copy  of  the  caption  should  he 
,given.  In  Foster's  Cr.  L.  p.  229,  it  is  laid  down  that  '*  Uiough  the  Act  mentiooeth 
jovlj  the  copy  of  the  indictment,  yet  the  prisoner  ought  to  have  a  copy  of  the  captioi 

<  delivered  to  him  with  the  indictment,  for  this,  in  many  cases,  is  as  necessary  to  ^aUe 
him  to  conduct  himself  in  pleading  as  the  other ;"  but  after  pleading,  it  is  too 
late  to  object ,  to  the  want  of  the  copy,  or  to  any  defect  in  it.  (Foster,  Cr.  L.  230.) 
The  passage  I  have  cited  from  Foster  is  repeated  in  Chitty's  Cr.  L.  p.  405.  We 
have  a  right,  for  any  material  defect  in  it,  to  quash  it,  or  to  demur  or  plead  to  it. 
<Hawk.  P.  C.  b.  2,  c.  25,  s.  146  ;  Chit,  Cr.  L.  334  ;  Bacon's  Ab.  Indictment,  ifc.)  TV 
practice  which  firose  after  the  passing  of  the  7th  Wm.  3,  probably  arose  from  reasoa 
and  justice,  but  it  also  arose  from,  and  was  an  adoption  of,  the  antecedent  practice  it 
common  law  in  cases  of  misdemeanor.  I  contend  that  a  right  to  have  a  copy  of  the 
caption  exists  at  common  law.     I  rely  upon  the  affidavit  stating  that  the  applicatioD  is 

.^not  made  for  the  purpose  of  delay,  but  that  it  is  necessary  for  the  defence  of  my  dient, 
and  in  the  words  of  the  statute,  "  Whereas  it  is  highly  reasonable  and  agreeable  to  the 
nature  of  our  excellent  constitution  that  persons  should  be  allowed  all  proper  means  for 
defence  of  their  innocencies,"  I  submit,  this  motion  ought  to  be  granted. 

Smith,  A.G.,  contrii. — ^The  question  whether  a  copy  of  the  caption  ought  to  be  giftt 

'  to  the  defendant  or  not  must  depend  upon  the  construction  to  be  given  to  the  stat.  d 

•  60  Geo.  3.     In  this  case  the  caption  is  not  made  up  until  the  end  of  the  Term  ;  thcce 

•  is  but  one  caption  for  the  entire  Term,  no  matter  how  many  indictments  may  have  beta 
-found ;  if,  therefore,  as  is  contended,  the  caption  is  a  part  of  the  indictment,  it  mait 

•  follow,  that  numberless  indictments  in  this  court  are  defective,  there  being  but  cae 
o  caption  made  up  every  Term  for  them  all.  In  the  inferior  courts  also  there  is  but  cae 
«* caption  for  the  entire  session,  and  therefore  where  an  indictment  is  removed  into  tini 

court  by  certiorari,  the  indictment  itself  is  removed,  but  a  copy  only  of  the  caption  i» 
given  ;  the  original  caption  remains  in  the  court  below  ;  a  copy  of  the  caption  is  givea. 
to  inform  this  Court  of  the  jurisdiction  of  the  Court  below.  Mr.  MacDonogh  has  cat* 
tended  that,  according  to  the  true  construction  of  the  60th  Geo.  3,  the  defendant  ktf 
a  right  to  get  a  copy  of  the  caption ;  but  what  is  the  legal  meaning  of  the  word  indict- 
ment ?  If,  in  point  of  law,  it  includes  the  caption,  of  course  the  defendant,  being  hf 
the  Act  entitled  to  a  copy  of  the  indictment,  must  be  entitled  to  a  copy  of  the  captkiu 
But  I  distinctly  assert,  and  the  whole  current  of  legal  authority  is  in  my  favour,  M 
the  caption  is  no  part  of  the  indictment.  The  great  Lord  Hale  rays,  in  the  aeoood 
volume  of  his  Pleas  of  Crown,  p.  165,  that  "  the  caption  of  the  indictment  is  no  peK 
of  the  indictment  itself^  but  it  is  the  style,  or  preamble,  or  return  that  is  made  froB  M 
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inferior  court  to  a  superior,  when  a  certiorari  issues  to  remove*  or  when  the  old  record 
is  made  up  in  form ;  for  whereas  the  record  of  the  indictment,  as  it  stands  upon  the 
£le  of  the  court  wherein  it  is  taken,  is  only  thus — Juratores  pro  domino  rege  super  aa- 
€rameMtum  secum  prasentant,  when  this  comes  to  be  returned  upon  a  certiorari,  it  is 
snore  full  and  explicit." 

Cbakfton,  J. — ^There  is  a  difficulty  which  presents  itself  to  my  mind,  and  it  is  this 
«— the  caption  is  not  yet  in  existence,  nor  will  it  be  until  the  last  day  of  Term,  according 
to  the  ordinary  course.  Now,  is  the  meaning  of  the  motion  that  the  officer  should  be 
ordered  to  make  up  a  caption  in  order  to  give  a  copy  of  it  to  the  defendant  ? 

Sir  C.  0'Z.oif^A/in.— Yes,  the  application  may  be  so  regarded,  if  there  is  no  caption 
in  existence. 

MacBonogh. — We  take  it  for  granted  that  the  officer  has  done  his  duty. 

Smith,  A.G.— It  is  very  important  to  ascertain  what  the  law  means  by  a  copy  of  the 
indictment.  In  Rex  v.  Faulkner  (1  Saund.  248,  a)  it  is  decided  that  a  mistake  in  the 
caption  may  be  amended  in  the  same  Term.  But  an  indictment  cannot  be  amended 
after  it  is  found,  and  in  Rex  v.  Atkinson  (1  Saund.  249,  a,  note  1),  Lord  Mansfield 
aajs  "  that  the  caption  is  no  part  of  the  indictment."  (See  also  Rex  v.  Alcock,  1  Sid. 
and  the  other  authorities  collected  in  Saunders.)  There  is  also  in  1  Saunders  another 
paaaage  which  bears  out  my  argument  that  this  document  is  no  part  of  the  indictment, 
bat  merely  the  style  of  the  court  {Rex  v.  Kilderhy,  1  Saund.  308,  note  2)  ;  and  that 
this  view  is  also  taken  in  modern  times  appears  from  Archbold's  Pleading  by  Jervis 
(p.  26,  edit,  of  1843)  ;  and  as  to  authorities  in  this  country,  in  Gabbett's  Crim.  L. 
(voL  2,  p.  278),  it  is  stated  that  the  caption  is  merely  the  style  of  tlie  court,  and  is 
prefixed  as  a  kind  of  preamble  to  the  indictment  upon  the  record.  "  In  general,  it  does 
not  appear  until  the  return  to  a  writ  of  certiorari  or  a  writ  of  error ;  but  in  cases  of 
iiigh  treason,  the  defendant  is  entitled  to  a  copy  of  it  in  the  first  instance  after  the 
Ending  of  the  indictment." 

Burton,  J. — ^When  is  a  copy  of  the  caption  deliverable  in  treason  cases  ? 

Smith,  A.G. — I  apprehend,  along  with  the  indictment.  In  Gregg* s  case  (Bac.  Ab. 
tit.  Treason,  C.  C.)  it  was  considered,  at  a  meeting  of  the  twelve  judges,  to  be  the 
arfer  course,  in  treason  cases,  to  give  a  copy  of  the  caption ;  for  the  words  of  the 
statute  are,  *'  a  true  copy  of  the  whole  indictment."  In  Aylett's  case,  in  the  House  of 
Lords  (1  Saund.  248,  note  1),  it  was  decided  that  the  names  of  the  jurors  need  not 
appear  in  the  caption,  in  the  King's  Bench  record.  (2  Hawk.  P.  C.  b.  2,  cap.  25, 
sec.  126.) 

PsRRiN,  J. — How  can  tlie  caption  be  made  up  without  the  names  of  the  jurors  ? 

Smith,  A.  G. — It  was  asserted  on  a  former  motion,  by  the  traverser's  counsel,  that  a 
copy  of  the  indictment  was  given  by  the  legislature  as  a  substitute  for  having  it  read 
4>at.  Now,  if,  when  the  grand  jurors  came  into  court  with  the  bill,  the  indictment 
was  read  out,  there  would  be  no  end  of  a  caption,  which  is  a  description  of  the  style 
and  jurisdiction  of  the  court.  The  Court  don't  require  to  have  the  names  of  the  jurors 
read  out.  The  Court  sees  them  in  the  box,  and  it  has  no  occasion  to  be  informed  of 
ita  own  jurisdiction.  (1  Chit.  C  L.  329,  citing  4  Bur.  2015.)  It  is  not  the  practice 
at  the  assizes  to  give  a  copy  of  the  caption ;  it  is  admitted  that  a  defendant  has  a  right 
to  have  the  indictment  read  to  him  before  he  pleads.  If  the  caption  is  a  part  of  the 
indictment,  would  the  Court  wait  for  a  party  to  plead  until  the  caption  was  prepared  ; 
iar  it  could  not  be  ready  the  moment  the  bill  was  found  ?  They  cannot,  in  this  case, 
he  placed  in  more  difficulty,  with  respect  to  pleading,  than  in  cases  of  felony,  where 
they  would  be  obliged  to  plead  without  even  a  copy  of  the  indictment.  No  prece- 
dent or  authority  in  favour  of  this  application  has  been  cited ;  the  practice  of  the 
Court  is  against  it ;  it  is  either  a  common  law,  or  else  a  statutable  right,  but  I  never 
heard  of  its  being  granted  as  either.  Its  having  been  granted  in  treason  cases,  after  a 
diseusuon  amongst  the  twelve  judges,  is  rather  a  proof  of  its  not  being  granted  in 
misdemeanor  ;  the  imiform  practice  is  against  this  motion ;  the  caption  is  only  a 
achedule  annexed  to  the  indictment  (1  Saund.  308,  a,  note  2)  ;  all  the  authorities  shew 
it,  is  no  part  of  it 

Bin  C.  O'Loughlin  wished  to  know  whether  the  Solicitor- General  intended  to  spesJc, 
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as,  the  traverser's  counsel  having  moved  the  motion,  he  claimed  the  right  to  teply*. 
and  cited  Re  Gregg  (3  N.  Law  Rep*  316),  in  which  Monaghan,  Q.  C»,  had  beo^ 
refused  the  reply. 

Smith,  A.  G. — ^Wherever  the  law  officers  of  the  Crown  appear,  they  have  a  right  to 
reply.     (Rex  v  Kirwan,  31  How.  St.  Tr.) 

Hatchell. — That  was  the  case  of  a  trial ;  on  a  motion,  the  rule  is  different. 

Perrin,  J. — I  think  also  in  Frosts  case  it  wns  other^'ise,  hut  the  Irish  practice  is 
different. 

Crampton,  J. — It  has  always  heen  decided  that  the  Crown  has  the  reply.  Intheene 
oi  Rex  V.  0*Connell  (K.  B.  1831),  when  I  was  Solicitor-General,  it  was  so  ruled. 

Perrin,  J. — On  that  occasion  I  was  in  the  same  position  as  Sir  Coleman  O'Longhfin 
now  is,  and  the  Court  desired  me  to  go  on,  stating  that  they  would  afterwards  ctdl  <m 
the  Crown  if  it  was  necessary,  and  the  Crown  was  not  afterwards  called  on. 

Pbnnbfather,  C.  J. — I  take  it  to  he  the  right  of  the  Crown  to  have  the  reply  in 
all  cases. 

Sir  C.  O'Loughlin. — Regularly  speaking,  it  is  the  duty  of  the  officer  to  make  up  fte 
caption  and  prefix  it  to  the  indictment  as  soon  as  it  is  found.  In  practice  it  is  not-tfie 
custom  to  make  it  up,  but  in  the  eye  of  the  law  the  caption  ought  to  be  made  up  ttd 
prefixed  to  every  indictment  the  moment  it  is  found,  and  no  indictment  is  a  comptae 
record  without  it.  llie  Attorney- General  has  argued,  from  some  of  the  modem  test- 
books,  that  the  caption  is  not  made  up  until  the  reccM-d  is  made  up,  or  imtil  a  cei'ffewi 
is  issued  to  remove  the  indictment.  In  treason  cases,  the  practice  is  to  give  a  copytif 
the  caption  ;  and  it  is  clear  that  in  those  cases  the  caption  is  made  up  as  eoon  as  llie 
indictment  is  found.  It  appears  from  Johnson's  case  (29  How.  St.  Tr.  81),  which  nu 
a  case  of  misdemeanor,  that  the  caption  ought  to  be  prefixed  to  the  indictment,  wA 
nothing  is  more  reasonable ;  for  in  order  to  obtain  a  copy  of  the  caption,  the  jmttj 
must  apply  before  plea.     (Foster's  C.  L.  230  ;  R.  v.  Cook,  13  How.  St.  IV,) 

Pbnnbfatheb,  C.  J. — In  cases  of  treason. 

Sir  C.  O'Loughlin. — Nothing  is  better  settled  than  that  an  indictment  may  be 
quashed  for  a  defect  in  the  caption  in  cases  both  of  felony  and  misdemeanor.  (Ran, 
Brown,  1  Ld.  Raym.  592  ;  ib.  1  Salk.  376.)  It  is  laid  down  in  Hawkins,  P.  C.  book 
2,  c.  25,  s.  16,  where  all  the  authorities  on  the  subject  are  collected,  that  "  if  it  vppm 
by  the  caption  of  an  indictment,  or  otherwise,  that  it  was  found  by  less  than  twelve,  ifte 
proceedings  upon  it  will  be  erroneous."  Suppose  here  the  indictment  was  foundry 
more  than  twenty-three  grand  jurors,  or  less  ihsm  twelve,  the  Court  would  be  boundto 
quash  it ;  but  an  application  to  quash  the  indictment  must  be  made  before  plea  pleaded. 
(Rookwood's  case,  13  St.  T.  168  ;  Frith' s  case,  1  Leach,  Cr.  L.  10.)  If,  therefore,  m 
are  entitled  to  quash  an  indictment  for  a  defect  in  the  caption,  and  the  applieitiBD 
must  be  made  before  plea  pleaded,  it  is  clear  that  the  caption  ought  to  be  pn* 
fixed  to  every  indictment  before  it  is  pleaded  to ;  it  is  no  'answer  to  our  objection  thit 
the  caption  is  not  made  up.  In  Rex  v.  Justices  of  Middlesex  (5  B.  &  A.  1113),'fte 
Court  granted  a  mandamus  to  a  sessions  court  to  make  up  the  record,  and  Hforitorh't 
will  not  refuse  to  direct  its  own  officer  to  do  so.  In  Hawkins,  P.  C.  book  2,  chap. '99, 
it  is  said  that  the  caption  "  is  left  as  a  thing  of  course,  to  be  drawn  up  by  the  derk  of  Ae 
court  when  occasion  shall  require."  There  is  no  time  when  occasion  requires  it  matt 
than  when  a  defendant  applies  for  a  copy  of  it.  We  are  entitled,  too,  on  prineipk, 
and  by  the  statute  law  and  by  common  law ;  if  we  had  the  caption,  we  might  hnt 
reason  to  plead  special  matter  in  abatement,  or  to  move  to  quash  the  indictment,  orto 
demur  to  it.  {Rex  v.  Feamley,  1  Leach,  425 ;  Rex  v.  Warre,  1  Strange,  69S.) 
Would  it  not  be  monstrous,  then,  that,  when  we  have  this  right,  we  should  not  lie 
entitled  to  a  copy  of  the  caption  ? — for,  without  it,  how  could  we  know  how  talitime 
a  demurrer,  or  a  plea  to  it  ?  In  the  second  place,  we  are  entitled  to  it  by  stiMte* 
The  60th  Geo.  3  enacts  that,  after  appearance,  a  copy  of  the  indictment  shall  be  lit- 
nished,  if  required.  The  Attorney- (General  cited  authorities  to  prove  that  the 
forms  no  part  of  the  indictment ;  I  think  I  shall  be  able  to  shew  that  that 
tion  is  not  correct.  The  word  "  indictment "  has  two  distinct  meanings:  the  fint, 
oripmd  tme,  a  limited  meaniDg ;  the  second,  a  more  estennre  one :  it  ~ 
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w  MfiDtttiim  not  of  leoord..  (Co.  Litt.  126,  b.)  In  Blackst.  Com.  book  23,  sec  2,. 
it  IB  defined  to  be  "  a  written  accusation  of  one  or  more  persons  of  a  crime  or  misde* 
memor  preferred  to  and  presented  upon  oath  by  a  grand  jury."  In  that  sense  I  admit 
tbe  aqpfcion  forms  no  part  of  it,  for  it  is  not  an  accusation,  nor  found  on  the  oaths  of 
the  grand  jury ;  but  it  also  means  the  record  of  the  accusation,  and  in  that  sense  con- 
sists of  two  parts,  the  body  and  the  caption.  (Hawk.  P.  C*  b.  2,  c.  25.)  Is  an  indict* 
HMBt  ever  given  in  evidence  without  the  caption  ?  (Res  v.  Smiih^  8  B.  &  C.  343),  or 
is  an  indictment  of  record  ever  pleaded  without  it  ?  It  is  the  caption  which  gives 
validity  to  the  indictment,  and  shews  where,  when,  and  before  whom  it  has  been  found. 
In  die  interpretation  of  the  statutes  relating  to  treasons  (7  Wm.  3,  c.  3,  Eng.,  and  5 
Qeo.  3,  c.  21,  Ir.),  "a  true  copy  of  the  whole  indictment*'  has  always  been  held  to 
iadtide  the  caption  (Fost.  Cr.  L.  229,  and  1  East,  P.  C.  113),  and  that  practice  has 
been  continued  up  to  the.  present  time.  {Frost's  case,  9  C.  &  P.  129.)  There  is  no 
svfairtBntial  difference  between  those  words  and  the  words  "  a  copy  of  the  indictment," 
in  the  60th  Geo.  3,  and  both  statutes  have  reference  to  state  prosecutions.  It  has 
faMO  said  that  tids  interpretation  has  been  given  to  the  statutes  of  treason  tji  favorem 
wHm;  but  Judge  Fostor  does  not  put  it  upon  that  ground,  but  because  "  this  (the  cap- 
tiaB).ia  as  necessary  to  enable  him  to  conduct  himself  in  pleading  as  the  other."  It 
~  ~  ;  be  said  that  it  would  have  been  easy  to  have  inserted  the  word  "caption"  in  the 
) ;  but  the  legislature  having  seen  ihe  practice  that  prevailed  in  interpreting  the 
i  statutes,  never  supposed  that  a  different  construction  would  have  been  con- 
for.  The  learned  counsel  then,  thirdly,  contended  that  the  defendant  waa 
1  to  it  at  common  law,  and  cited  in  support  of  his  argument  Deac.  Cr.  L.  664,  and 
» there  cited,  and  Res  v.  Marsh  (6  Ad.  k  El.  236),  and  insisted  that  the  appli- 
i  ought  to  be  granted  ex  debito  justitia  j  but  that  if  the  Ck>urt  entertained  a  doubt 
l^on  it,  the  defendant  was  entitled  to  the  benefit  of  it,  especially  in  a  state  prosecution* 
la  which  it  was  said  that  the  greatest  possible  advantage  ought  to  be  given  to  the 
safaject.     (Foster's  Cr.  L.  231.) 

Greeme,  S.  G.,  in  reply. — Conceding  that  the  word  indictment  is  capable  of  two 
agnifications,  it  makes  against  the  defendant,  for  it  shews  that  there  is  a  difference 
Hlbieen  the  record  and  the  indictment.  Rex  v.  Johnson  is  not  in  point,  and  is  no 
Mlhority ;  the  defendant  there  pleaded  to  the  jurisdiction,  not  to  the  caption  of  the 
indictment,  but  to  the  indictment  itself.  Rex  v.  Marsh  was  a  case  of  a  removal  of  a 
SHBriction  from  a  sessions  court,  and  is  not  in  point  either.  This  application  is  one 
■wig  impressionism  If  it  has  been  the  uniform  practice  to  give  a  copy  of  the  caption, 
mrdoes  it  happen  that  not  a  single  precedent  has  been  shewn  for  it  ?  and  if  none  is 
ts  he  found,  the  practice  in  such  cases  must  be  taken  to  be  the  law.  Considering  the 
iMste  per  se,  without  reference  to  any  other  previous  Acts,  could  any  one  entertain  a 
doubt  that  what  the  60  Geo.  3  meant  to  give  a  defendant  was  what  the  grand  jury 
tmdi  and  nothing  else  ?  The  word  indictment  does  not  include  the  caption ;  if  the 
Mtnte  intended  to  include  it,  the  word  record  would  have  been  used.  The  caption  is 
mgadj  a  memorandum.  (1  Chit.  Cr.  L.  636,  and  1  Saund.  250,  D.  note  1,  and  the 
CHHe  there  collected.)  In  Rex  y.  Goff  (R.  &  R.  179),  a  prisoner  was  tried  and  convicted 
in  the  county  of  Hants,  under  the  provisions  of  38  Geo.  3,  c.  52,  for  an  offence  committed 
in- the  town  and  county  of  Southampton ;  it  was  objected  that  the  indictment  did  not 
mr  that  Hampshire  was  the  next  adjoining  county ;  but  it  was  held  by  all  the  judges 
that  the  conviction  was  right,  "  it  not  being  necessary  that  it  should  be  averred  or 

Swr  on  the  face  of  the  indictment,  that  Hants  is  the  next  adjoining  county ;  when 
record  is  regularly  drawn  up,  it  may  appear  in  the  memorandum  or  caption,  as  in 
Emr*  Athos"  (1  Str.  553,  S.  C.)  The  indictment  is  the  act  of  one  person,  the 
<iipfion  of  another ;  the  drawing  up  th^  cc^tion  is  merely  a  ministerial  act.  (See  I 
Siiniid.  250,  D.  note ;  1  Chit.  Cr.  L.  336.)  Is  there  any  ground  for  granting  this 
mlicfttion  on  the  ground  of  analogy  to  the  statute  relating  to  treason  ? 

BujBTOV,  J. — ^Tli^  object  of  the  statute  60  Geo.  3  is,  that  parties  should  have  the 
kflDofit  in  misdemeanor  which  persons  have  in  treason. 

G^90l•e,  S.  G.— -There  has  been  no  judicial  decision  on  the  subject.    In  Gregg's  case 
te.twdve  judges  were  of  opinion  that  it  was  the  safer  way  to  deliver  a  copy  of  the 
L  aa  well  as  of  the  body  of  the  indictment  in  cases  of  high  treason,  and  I  admit 
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it  is  80  in  cases  of  treason.  It  is  alleged  that  the  practice  existed  before  tlie  staMe 
60  Geo.  3,  but  not  a  precedent  has  been  found  for  it. 

Burton,  J. — In  Croke  Car.  I  think  it  has  been  considered  a  matter  of  right  for  i 
defendant  in  misdemeanor  to  have  a  copy  of  the  indictment.  (See  LMdy  Fwbo9Qi% 
case,  Cro.  Car.  483.)  What  can  be  the  meaning  of  giving  a  party  the  power  to  pkid 
or  demur  to  it,  if  the  caption  is  not  to  be  given  ? 

Greene,  S.G. — In  England,  the  practice  prevails  of  adding  the  names  of  the  gmd 
jurors  in  treason  cases.  No  such  practice  exists  in  other  cases.  In  AyletVs  case  it 
was  decided  that  the  names  of  the  jurors  need  not  be  in  the  caption  of  the  indictmcBl 
at  all ;  a  defendant  would  only  learn  by  the  caption  in  misdemeanor  cases  that  ^ 
bill  was  found  by  twelve  jurors.  At  the  time  the  statute  of  Wm.  3  was  passed,  tiM 
names  of  the  jurors  in  the  King's  Bench  did  not  appear  in  the  caption.  A  remsoa  \m 
been  suggested  to  me  by  Mr.  Freeman,  why,  under  the  statute  Wm.  3  a  copy  of  tin 
caption  ought  to  be  given  ;  it  is  a  statute  of  limitation  as  to  treason,  therefore  a  copj 
of  the  caption  might  be  essentially  necessary  to  shew  whether  the  bill  had  been  fotrnd 
within  three  years  after  the  offence  was  committed ;  and  that  alone  would  fumisk  i 
sufficient  ground  for  the  decision  of  the  judges  in  cases  of  treason  ;  in  other  cases,  bb 
such  thing  could  occur;  therefore,  unless  there  be  good  reason  for  it,  the  practice  shoiU 
be  adhered  to.  The  argument  of  the  traverser's  counsel  must  come  to  this,  that  yooi 
lordships  are  driven  by  the  words  of  60  Geo.  3  to  order  your  officer  to  deviate  firaa 
the  universal  practice  of  the  court ;  if  your  lordships  order  this  to  be  done,  you  mnC 
decide  that  it  is  always  the  duty  of  the  officer  to  make  up  the  c^>tion  the  moment  ^ 
indictment  is  found.  In  cases  sent  down  to  the  assizes  and  sessions,  the  captioiiii 
never  made  up  until  the  trial  is  over ;  and  if  it  is  conceded  tiiat  a  party  has  a  right  ^ 
a  copy  of  it,  it  would  be  giving  him  a  right  to  a  copy  of  a  document  which  is  not  h 
existence  until  his  trial  is  over. 

Sir  C.  O'Loughlitt. — ^The  Solicitor-General  has  said  a  copy  of  the  caption  is  necesMj 
in  treason  to  shew  that  the  bill  is  found  within  three  years.  Now  in  misdemeanorti 
is  necessary  to  shew  that  the  bill  has  not  been  found  before  the  offence  has  bees 
committed. 

Napier.  —  Under  the  Statute  of  Treasons,  the  prisoner  is  allowed  to  make  a^ 
defence,  and  two  counsel  are  allowed  to  speak  on  his  behalf.  In  felony,  one  on^k 
allowed  ;  so  in  7  Wm.  3,  the  whole  indictment  includes  the  caption  also. 

Pennefathek,  C.  J.— This  is  an  application  on  behalf  of  one  of  the  traversers,  d* 
Rev.  Peter  James  Tyrrell,  that  a  copy  of  the  caption  of  the  indictment  be  delivered  is 
him,  or  to  his  attorney,  or  that  the  officer  be  ordered  to  amend  the  copy  of  the  indicU 
ment  furnished  to  him  by  adding  a  copy  of  the  caption  thereto.  Though  this  motki 
purports,  amongst  other  things,  to  be  grounded  upon  an  affidavit  in  which  it  is  stirtel 
that  a  copy  of  the  caption  is  necessary  for  the  traverser's  defence,  and  that  this  ^pjikMt 
tion  is  not  intended  for  the  purpose  of  delay,  still,  as  I  observed  on  Saturday,  no  specU 
case  had  been  made,  no  particular  reason  stated,  to  induce  the  Court  to  accede  to  it 
I  can  conceive  that  a  case  might  be  made,  that  a  state  of  facts  might  exist,  which,  if 
stated  upon  affidavit,  would  induce  the  Court  to  grant  such  an  application ;  for  instsaofb 
if  a  bill,  purporting  to  be  signed  by  the  foreman  of  the  grand  jury  for  self  and  fellovi^ 
was  not,  in  point  of  fact,  the  finding  of  twelve  of  the  jurors,  as  this  would  not  appear  froB 
the  indictment,  a  copy  of  the  caption  would  be  necessary  for  the  traverser's  defence ;  «ii 
if  matter  such  as  this  were  set  forth  on  affidavit,  it  might  probably  induce  the  Comtts 
deviate  from  the  ordinary  practice  to  grant  such  an  application.  I  do  not  think  that  tUl 
is  the  existing  state  of  facts,  but  that  a  state  of  facts  might  occur,  which,  if  broQg^ 
before  them  by  the  traverser,  would  call  the  Court  into  action  in  his  favour.  I  tha»- 
fore  take  the  same  view  of  the  case  now  that  I  did  when  it  vna  before  the  Court  os 
Saturday,  that  this  claim  for  a  copy  of  the  caption  is  not  grounded  on  any  special  cireui-' 
stances ;  it  is  demanded  ex  debitojusiitia.  The  majority  of  the  Court  are  of  opifliot 
that  this  application  should  not  be  granted.  The  case  has  been  argued  on  the  anakff 
between  the  Statute  of  Treasons  and  the  60  Geo.  3,  c.  4.  [His  lordship  here  rnd& 
1st  sect,  of  the  7th  Wm.  3,  c.  3.]  It  is  contended  that  the  stat.  of  Wm.  3,  having  bs» 
acted  on  for  100  years  in  a  particular  way,  the  60th  Qeo.  3  is  to  receive  tlie  same  Mi* 
struction.     I  go  very  much  with  the  argument,  that  there  is  no  very  substnitf 
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Blference  between  the  words  of  tbe  one  statute,  that  the  defendant  shall  be  furnished 
fith  "  a  true  copy  of  the  whole  indictment/'  and  the  other,  that  he  shall  be  furnished 
fi^  "  a  copy  of  the  indictment ;  "  but  the  language  of  the  Statute  of  Treasons  has 
extended  beyond  its  original  meaning ;  and  though  at  a  meeting  of  the  judges  in 
Gregg's  case  it  was  so  interpreted,  it  never  received  a  judicial  construction — there  never 
Ris  a  judicial  decision  to  the  effect  that  the  caption  was  a  part  of  the  indictment ;  they 
held  it  to  be  a  safer  course  to  grant  a  copy  of  the  caption,  but  that  was  in  dealing  with 
one  of  the  most  penal  Acts  of  Parliament  ever  passed,  the  preamble  of  which  shews  the 
tender  consideration  of  the  passers  to  any  person  who  might  be  brought  within  an  Act 
by  which  their  lives  and  properties  would  be  jeopardized.  Now,  when  it  is  said  that 
the  construction  in  favorem  vita  was  not  taken  into  consideration  in  the  interpretation 
of  7  Wm.  3,  c.  3,  if  we  look  to  the  preamble  of  the  Act,  we  shall  see  it  is  idle  to  say  so. 
Judge  Foster  having  enumerated  the  cases  where  it  is  laid  down  beyond  controversy 
^hat  a  party,  under  the  statute,  must  have  a  copy  of  the  caption,  concludes  with  these 
observations : — ••  It  will  not,  I  hope,  be  thought  superfluous  to  have  shortly  stated  how 
these  matters  stood  at  common  law,  since  all  high  treason  not  within  the  Act,  and  al> 
fieioiiies,  in  which  I  include  petit  treason,  stand  in  these  respects  upon  the  foot  of  com- 
mon law."  I  apprehend  it  would  be  very  unsafe  to  hold  that  the  same  construction 
^cfa  has  been  applied  to  the  Statute  of  Treasons,  more  by  reason  of  the  extraordinary 
tttore  of  the  pains  and  penalties  inflicted  by  it,  than  by  any  thing  like  a  general  rule  of 
eoottmction,  was  applicable  to  other  cases  and  other  crimes,  not  placed  by  the  law  in 
tiie  same  degree  of  condemnation ;  and  though  there  may  have  been  a  leaning  to  give 
to  the  accused  a  benefit  which  the  law  does  not  confer,  it  never  has  been  the  intention 
of  the  law  to  give  that  which  is  here  demanded  as  a  matter  of  right.  The  common  law 
does  not  give  a  copy  of  the  indictment  at  all  in  treasons  not  within  the  Act  and  in 
f^ies ;  so  stood  the  common  law  when  Foster  wrote,  and  so  it  is  to  the  present  day. 
At  common  law,  a  party  accused  would  be  entitled  to  a  copy  of  the  indictment  in  cases 
of  misdemeanor  on  paying  the  oflicer  for  it — at  least,  there  is  no  instance  of  its  having 
been  refused ;  now  it  appears  that  a  party  applying  for  a  copy  on  payment  has  never 
been  furnished  with  the  caption.  I  take  it  for  granted  that,  lif  the  case  were  otherwise, 
OD  this  the  second  day's  argument  of  this  case,  the  able  counsel  who  have  appeared  for 
te  traversers  would  have  been  able  to  produce  a  solitary  instance  of  the  fact.  The 
▼ery  hct  of  no  authority  in  favour  of  this  motion  having  been  cited,  shews,  I  think» 
that  it  is  not  the  law,  and  that  the  construction  given  to  the  stat.  7  Wm.  3  is  not 
ipplicable  to  criminal  cases  in  general.  I  am  afraid  to  make  a  precedent  on  such  a 
salject.  I  can't  foresee  all  the  difliculties  which  may  arise  from  such  a  course  ;  but  it 
is  easy  to  see  some  of  the  difliculties  which  would  arise.  The  Act  of  60  Geo.  3  extends 
toother  courts  besides  the  Queen's  Bench.  [His  lordship  read  part  of  the  7th  and 
Sdi  sections  of  the  Act,  and  proceeded  as  follows]  : — That  shews  it  is  open  for 
my  person  accused  in  a  prosecution  at  the  suit  of  the  Attorney  or  Solicitor- 
Goieral,'  in  any  of  these  courts,  to  apply  for  a  copy  of  the  indictment  at  any  stage 
of  the  proceedings.  Now,  if  this  practice,  which  is  contrary  to  all  precedent,  were 
introduced,  would  it  not  embarrass  the  proceedings  at  the  commissions  of  Oyer 
lad  Terminer  and  gaol  delivery  in  the  country,  where  the  time  is  limited  ?  If,  for 
nstance,  the  objection  should  come  just  at  the  end  of  the  assizes,  when  there  would  not 
)e  time  to  make  up  the  record.  There  would  be  no  end  to  the  danger  and  inconveni- 
Qce  that  might  arise  from  the  introduction  of  a  precedent  for  such  a  demand,  now,  for 
he  first  time,  made  as  a  matter  of  right.  The  indictment  and  the  caption  are  essen- 
taUy  different  things  ;  the  grand  jury  have  nothing  to  do  with  the  caption  whatever  ; 
t  never  goes  before  them  at  all ;  it  is  never  entered  upon  the  record  until  it  is  finally 
mde  up.  The  present  indictment  is  not  in  a  state  to  enable  this  application  to  be 
nmted,  there  being  no  caption  at  present  in  existence.  The  officer  cannot  be  made, 
I  matter  of  right,  to  furnish  it ;  it  might  be  a  very  different  thing  if  a  sufficient  reason 
dsted,  to  order  the  officer  to  lay  aside  the  other  business  of  the  Court,  and  make  up  a 
sedal  caption ;  if  it  were  aUeged,  for  instance,  that  only  11  jurors  found  the  bill ;  but 
:  is  not  a  matter  of  right.  I  say  the  indictment  does  not  mean  the  caption.  I  think 
:  means  the  body  of  the  indictment.  The  defendants,  to  sustain  this  application,  must 
bew  that  the  ordinary  meaning  of  the   language  is  laid  aside  ;    unless   they  can 
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shew  that  they  are  entitled  to  adopt  the  same  oonstniction  with,  xefierenfle  to  the  €9 
Qeo.  3,  whioh  has  been  adopted  in  favorem  vita,  in  construing  the  veiy  pecnliac  snd 
highly  penal  Statute  of  Treasons.  This  is  the  first  time  any  such  constmctian  Ihbi 
been  put  upon  the  words  of  the  statute  of  60  Geo.  3 ;  but,  on  the  other  hamL  the 
universal  practice  has  been  to  construe  them  the  other  way.  The  60  Qeo.  3  hai 
been  in  force  for  about  twenty-four  years,  and  cases  have  been  brought  to  trial  under 
its  provisions,  both  in  this  court  and  elsewhere,  and  yet  this  constructiou  has  never 
before  been  thought  of ;  on  the  other  hand,  we  have  the  construction  derived  firaoL 
universal  habit,  and  we  find  that  where  copies  of  indictments  have  been  fhrniihed 
under  the  old  rule  of  paying  for  them,  or  under  the  provisions  of  the  60  Greo.  3,  bf 
whioh  they  are  furnished  free  of  expense,  up  to  the  present  hour,  the  pzactioe  lua 
been  to  give  a  copy  of  the  indictment  only,  but  not  of  the  caption*  Now  the  pvaetioi 
of  the  court  is  the  law  of  the  court,  and  the  law  of  the  court  is  the  law  of  the  laad. 
Both  the  practice  and  the  strict  language  of  the  Act  are  against  this  application,  and, 
therefore,  my  opinion  is,  that,  for  the  reasons  I  have  stated,  this  application  on^ 
not  to  be  granted. 

Burton,  J.,  concurred  with  the  opinion  of  the  majority  of  the  Court. — I  canoBt 
hope  to  add  any  thing  to  what  lias  been  said  by  my  Lord  Chief  Justice,  but  I  fti 
bound  to  confess  that,  while  the  case  has  been  argued,  during  a  great  length  of  tk 
time  I  entertained  a  different  opinion.  [His  lordship  proceeded  to  observe  that  the  pn> 
sent  was  not  an  application  to  the  discretion  of  the  Court  under  particular  circumstanoau 
but  a  demand  to  have  the  caption  as  a  matter  of  right  under  the  statute  law  of  tk 
realm.]  Now,  I  apprehend*  it  is  clear  that,  in  cases  of  misdemeanor,  it  is  the  right  of 
parties  to  have  copies  of  the  indictment  on  payment  of  the  foes,  but  during  the  leoglk 
of  time  that  this  right  has  existed,  there  is  no  instance  of  a  party  claiming  also  to  hm 
a  copy  of  the  caption  as  a  matter  of  right.  I  think  there  can  be  no  doubt  as  to  tk 
meaning  of  the  word  caption ;  the  authorities  tend  to  shew  that  it  is  no  part  of  tfaeJai* 
dictment ;  it  is  an  addition  to,  but  no  part  of  it.  [His  lordship  then  observed*  that  it 
Statute  of  Treasons  only  applied  to  particular  treasons,  and  that  it  never  oouU.  bft 
contended  that  it  gave  a  right  to  a  copy  of  the  caption  in  express  terms.  The  yadg/f 
in  Gregg's  case  came  to  the  resolution  that  (acting  cautiously)  it  was  safer  to  giiea 
copy  of  the  caption,  and  that  it  was  reasonable  the  party  should  have  it,  but  the  in 
pretation  given  in  favorem  vita  to  the  provisions  of  the  High  Treason  Act,  which } 
highly  penal  in  its  nature,  were  not  applicable  to  other  cases  which  did  not  so  i 
affect  the  life  of  the  accused  ;  and  proceeded  to  say] — I  was  disposed,  during  a  i 
part  of  this  discussioo,  to  come  to  a  difierent  conclusion.  The  stat.  of  7  Wm.  3  doetaot 
i^ply  to  all  cases  of  treason,  but  contains  some  very  peculiar  provisions,  and  it  woott 
be,  I  think,  too  much  to  say,  that  in  all  cases  in  which  a  party  is  entitled  to  a  copy  of 
the  indictment  he  is  entitled  to  a  copy  of  the  caption.  I  take  it,  that  if  the  fonMr 
statute  contained  any  doubt  upon  the  subject,  the  60  Geo.  3  would  have  containBd 
something  to  explain  or  clear  up  that  doubt.  I.  therefore,  cannot  but  think  that  I  m 
under  a  wrong  impression,  and  that  the  party  is  not  entitled  to  what  he  has  sought* 

Cbampton,  J. — 1  am  very  unwilling  to  occupy  the  time  of  the  Court,  as  I  concur  m 
what  has  been  said  by  my  Lord  Chief  Justice  and  my  brother ;  but  as  I  differ  firaB 
my  brother  Perrin,  I  think  it  necessary  briefly  to  state  the  reasons  upon  which  Bf 
opinion  is  founded.  It  appears  to  me,  that  this  motion  is  without  precedent,  being  00 
very  likely  to  have  a  precedent  if  any  such  rule  of  law  existed  as  that  contended  for  bf 
the  defendant's  counsel.  It  is  against  all  precedent.  [His  lordship  here  referred  t» 
Haddock's  case  (Audr.  Kep.  138),  where  it  was  held  not  to  be  necessary  that  it  ahoiU 
appear  by  the  caption  in  a  return  to  certiorari,  by  what  authority  the  inferior  cooft 
was  held ;  and  an  objection  having  been  taken  that  the  names  of  the  jurors  woe  not 
returned,  nor  did  it  appear  there  were  twelve  of  them,  the  words  being,  "  on  the  oathi 
of  good  and  lawful  men ;"  but  it  appeared,  on  producing  the  record,  that  the  jann' 
names  were  there  returned  to  the  number  of  twelve ;  and  the  master  of  the  CnMa 
Office  having  said  "  that  it  was  usual  to  omit  the  names  in  the  copies,  for  the  sake  of 
brevity,"  it  is  said,  "  this  objection  therefore  fell«  of  course."]  I  think  this  apphcatiflA 
ia  not  warranted.  I  can  conceive  no  ground  for  it,  and  if  that  be  so,  why  ahould  we 
make  a  precedent  in  this  case,  which  would  be  very  injurious  ?     The  complaint  is,  tfait 
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the  officer  has  not  furnished  a  copy  of  what  is  ordered.  Now  it  seems  to  me  that  this 
ipplication  is  scarcely  in  time  ;  now,  when  the  traverser  had  this  indictment  read  in 
9pen  court,  he  knew  the  indictment  had  no  caption  ;  it  never  was  held  in  consideration 
of  law  to  he  any  part  of  the  indictment.  There  is  a  time  when  the  caption  is  or  may 
be  added,  hut  then  the  signature  of  the  foreman  for  self  and  fellows  disappears ;  and  if 
diere  were  no  caption,  then  it  would  not  appear  that  it  was  an  indictment  at  all.  The 
traverser's  counsel  have  read  the  preamble  of  the  Statute  of  Treasons,  as  if  it  was  the 
preamble  of  the  60  Greo.  3  ;  but  that  statute  has  no  preamble,  except  that  delays  were 
of  fireqncnt  occurrence  in  misdemeanor  cases,  by  reason  of  the  practice  of  imparlances 
b  the  Queen's  Bench,  and  time  being  given  to  try  in  the  several  courts  of  session. 
ft  was  misdemeanor  cases  the  legislature  had  in  view  when  that  Act  was  passed,  and 
lliey  knew  what  was  the  previous  state  of  the  law  as  to  misdemeanors.  Now,  as  to 
die  decision  come  to  at  the  meeting  of  judges  in  Gregg's  case,  the  judges  there  say  it  i& 
lifer  to  furnish  a  copy  of  the  caption,  with  the  indictment ;  not  as  part  of  the  indict- 
■ent,  not  saying  that  the  caption  is  part  of  the  indictment,  but  that  it  is  safer,  as  a 
rale  of  pactice,  to  give  the  caption  with  the  indictment.  It  is  not  stated  in  the  60 
Geo.  3,  that  the  traverser  shall  have  a  copy  of  the  indictment  to  enable  him  to  plead ; 
diose  are  not  the  words  of  it.  Now  the  statute  might  have  followed  the  words  of  the 
Blatate  of  Treasons,  but  it  has  not  done  so ;  it  might  have  said  that  they  must  plead 
vifthin  four  days  of  his  having  received  a  copy  of  the  indictment.  Now  in  treason 
eues,  it  seems  to  have  been  thought  by  the  legislature  that  a  prisoner  should  have  a 
copy  of  the  indictment  before  he  should  plead,  but  that  in  misdemeanor  cases  it  might 
te  enough  for  him  to  hear  it  read.  I  think,  therefore,  that  this  application  is  one 
ilifiii^'  the  name  of  innovation  and  novelty,  and  that  it  ought  to  be  refused. 

'Pbrein,  J.,  said  he  was  of  opinion  that  the  application  should  be  complied  with,  and 
ftat  tbe  accused  ought  to  have  a  copy  of  the  caption  of  the  indictment,  in  order  that  he 

Hht  advise  with  his  counsel  as  to  the  proper  plea  he  should  put  in;  The  statute  which 
been  so  often  refierred  to,  namely,  the  60  Geo.  3,  was  one  which  abridged  the  existing 
I%ht8  of  the  persons  prosecuted  for  misdemeanor.  It  shortened  the  time  for  pleadings 
fled  obliged  the  parties  to  plead  within  four  days  of  the  time  at  which  they  were  charged. 
It  provides,  that  in  particular  prosecutions  for  misdemeanors,  namely,  prosecutions 
fliBtitated  by  the  Attorney  or  Solicitor- Greneral,  the  party  shall  be  furnished  after 
^qpearance  with  copies  of  the  informations,  or  indictment,  free  of  all  expense.  The 
pities  were  obliged  by  a  previous  provision  of  the  enactment  to  plead  within  four  days, 
anring  previously  a  right  to  imparl,  and  in  order  to  enable  tiiem  to  meet  this  new  state 
tf  tilings,  and  the  condition  in  which  they  were  placed,  the  statute  obliges  the  Crown 
to  give  the  parties  a  copy  of  the  indictment  or  informations  on  demand.  And  for  what 
pupose  ?  Why,  for  his  defence ;  and  putting  in  a  proper  plea  b  a  most  essential  port 
cf  tiie  defence.  Therefore,  in  his  opinion,  the  parties  were  clearly  entitled  to  a  copy  of 
die  caption  to  enable  them  to  consult  with  their  counsel  as  to  the  nature  of  the  plea 
diey  should  put  in,  or  whether  they  should  demur  to  the  indictment  altogether.  The 
application  was  made  on  the  ansdogy  of  the  enactment  to  that  in  the  statutes  of 
5  Geo.  3,  c.  21,  in  Ireland,  and  the  7  Wm.  3,  and  7  Anne,  in  England,  under  which 
riltates  it  had  been  held  uniformly  by  the  judges,  ever  since  the  passing  of  those  Acts, 
diat  the  party  was  entitled  not  merely  to  a  copy  of  the  body  of  the  indictment,  but  to 
I  oopy  of  the  caption.  That  was  an  Act  not  to  abridge  the  rights  of  the  accused. 
rhat  was  a  statute  not  requiring  to  be  liberally  construed,  because  it  was  inflicting  a 
leptedation  or  disadvantage.  On  the  contrary,  it  was  an  Act  enlarging  the  rights  of 
d»  party,  and  giving  him  additional  advantages.  It  was  an  Act  of  which  Judge 
Pbster  said,  that  it  seemed  as  if  it  were  intended  to  hold  men  safe  in  treasonaUe 
pnetices ;  and  yet  the  judges,  in  putting  a  construction  upon  that  statute,  said  that  the 
pTOfision  which  gave  ^e  prisoner  a  right  to  a  copy  of  the  indictment  gave  him  a  ri^t 
to  "tiie  caption  of  it.  A  good  deal  of  argument  had  been  used  on  one  side  and  the 
tter  as  to  whether  the  caption  was  part  of  tiie  indictment,  and  the  learned  coomel 
vlio  opened  the  case  disclaimed  the  notion  that  it  was.  On  what  ground,  he  had  not 
Ufarmed  the  Court ;  bnt,  upon  looking  into  the  authorities  to  which  he  had  been 
ffSROd,  and  on  kwking  into  the  ^riews  taken  by  kamed  jndges^and  able  lawyen,  wbo 
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were  considered  authorities,  he  doubted  very  much  the  soundness  of  that  disclaimer. 
He  found  in  Hawkins's  Pleas  of  the  Crown,  a  chapter  upon  indictmenU,  a  work  of  high 
authority,  and  a  writer  that  never  was  supposed  to  have  taken  too  iavouFaUe  a  view  t» 
those  prosecuted,  that  he  conceived  the  indictment  to  consist  of  two  parts — ^the  caption, 
and  the  body  of  the  indictment.  In  Hawkins's  Pleas  for  the  Crown,  he  states  thit 
*^  an  indictment  is  an  accusation  at  the  suit  of  the  Crown,  found  to  be  true  on  the  oatb 
of  twelve  men  of  the  country,  returned  to  inquire  into  all  the  offences  committed 
therein."  Now,  that  being  so,  is  it  not  necessary  that  the  party  accused  should  hsn 
a  copy  of  the  caption  ?  Supposing  the  caption  states  on  the  face  of  it  that  the 
indictment  was  not  found  by  twelve  men  of  the  country,  or  leaves  the  matter  uncer- 
tain, then  the  parties  would  be  entitled  to  demur  to  the  indictment,  because,  if  not 
found  by  twelve  men,  the  indictment  is  bad ;  or  if  not  found  by  twelve  men  of  the 
<x>unty,  it  would  be  sufficient  to  warrant  the  parties  in  demurring.  It  therefoce 
4i^peared  to  him,  according  to  Hawkins,  that  the  indictment  consisted  of  two  parti, 
and  consequently  the  accused  were  entitled  to  the  caption  as  well  as  to  a  copy  of  the 
body  of  the  indictment.  This  dictum  of  Hawkins  was  not  contradicted  by  any  authori^ 
except  by  the  note  to  Lord  Mansfield's  judgment,  by  Saunders  ;  but  he  (Judge  Penii) 
.scarcely  thought  that  that  judgment  warranted  the  conclusion  drawn  from  it.  Hb 
lordship  says,  "  that  the  caption  is  erroneous  if  it  do  not  set  forth  the  court  wheica. 
the  jurors  before  whom,  and  the  time  and  the  place  in  which,  the  bills  had  beet 
found."  It  would,  therefore,  he  thought,  be  unjust  to  hold  that  Lord  MansScM 
considered  that  the  caption  was  no  part  of  the  indictment.  The  copy  is  demanded  far 
the  purpose  of  enabling  counsel  to  see  how  he  is  to  plead — and  how  can  he  pkid 
unless  he  knows  what  the  matter  of  fact  is  ?  How  can  he  plead  special  matter  toil 
amless  he  be  acquainted  with  the  special  facts  of  the  case  ?  It  has  been  urged,  tint 
if  it  was  alleged  that  if  the  bill  had  been  found  by  less  than  twelve  persons,  an  apffi> 
cation  might  be  made,  and  then  the  Court  might  order  a  copy  of  the  caption  to  be 
aupplied  to  the  parties.  But  what  was  to  shew  by  how  many  jurors  the  bill  bad  beci 
found  ?  How  was  that  fact  to  appear  ?  Why,  by  the  caption,  and  the  caption  oalf. 
The  caption  must  name  the  jurors  by  whom  the  indictment  has  been  found,  and  if 
found  by  less  than  twelve,  the  indictment  is  bad.  Suppose,  again,  that  the 
allege  that  disqualified  persons  had  served  on  the  grand  jury — ^how  can  that  be 
tained  ?  By  the  caption,  and  the  caption  only.  The  ancient  and  original 
pursued,  in  framing  an  indictment,  was  that  the  jurors  found  the  facts,  and  the 
put  it  into  form,  and  so  the  officer  did  still.  It  had  been  alleged,  that  the  caption  wm 
not  in  existence,  and  therefore  no  copy  could  be  furnished.  But  in  agreeing  to  the 
^present  motion,  the  Court  would  be  doing  no  more  than  ordering  the  officer  to  do  dit 
which  it  was  his  duty  to  do  de  die  in  diem.  He  did  not  mean  to  cast  any  blame  on  the 
officer  of  the  court,  because  the  practice  had  fallen  into  disuse;  but,  nevertheletf^ it 
was  his  duty,  and  these  entries  ought  to  be  made  every  day,  and  not  deferred  to  the 
close  of  the  Term.  Another  objection  urged  to  the  application  was,  that  it  was  ooa- 
trary  to  the  practice,  and  that  the  practice  of  the  court  was  the  law  of  the  court.  No 
doubt  the  practice  of  the  court  was  the  law  of  the  court,  but  he  never  heard  nif 
instance  in  which  there  was  a  dictum  of  a  judge  before  to-day.  that  the  party  under 
this  statute  was  not  entitled  to  the  matter  here  claimed.  He  had  not  heard  of  flj 
instance  in  which  it  was  refused,  and  he  could  not  concede  to  the  position,  Atf 
because  the  objection  had  not  been  made  during  twenty  or  twenty-four  years,  or  that  the 
case  had  not  arisen  within  twenty- four  years  that  the  statute  was  in  force — that  thocte 
there  was  a  practice  against  the  application.  The  practice  of  the  court  must  mean  a  setdsd 
course  in  the  court,  either  under  a  rule  of  the  court,  or  where  there  has  been  such  a  conoe 
of  proceeding  as  fixes  and  shews  the  proper  coiu^  of  proceeding,  and  a  course  of  pro- 
ceeding unobjected  to.  If  it  appeared  that  during  the  times  in  which  Crown  prooeca- 
tions  have  been  carried  on  in  that  period,  an  application  was  made  to  the  officer  lor 
the  caption,  and  that  he  refused  to  give  it,  and  that  had  been  submitted  to  frra 
course  of  years,  he  would  admit  that  that  was  the  practice ;  but  he  could  not  imagiae, 
because  the  question  was  never  raised  before,  in  the  absence  of  any  rule  of  the  oomti^ 
was  to  be  considered  jas  a  practice  of  the  court,  binding  the  court  as  a  law.     He  sever 


THE  QUEEN  v.  0*CONN£LL  AND  OTHERS.  m 

knew  an  instance  in  which'  the  right  to  a  copy  of  the  caption  was  questioned ;  and 
ht  thought  there  were  cases  in  which  the  caption  was  applied  for,  and  furnished,  though 
ht  could  not  immediately  recollect  them ;  but,  however,  he  did  not  think  on  a  negative 
practice  that  the  application  should  be  refused. 


November  14  and  15. 
Tub  Quebn  v.  Dakiel  O'Connell,  Esq.,  and  bight  Others. 

Practice, 

4hUr  tkeprovinofu  of  60  G§o.  3,  c.  4,  a  defendant  Mat  four  daye/rom  appearanct  to  plead  in  abate* 

went,  as  well  as  in  chirf, 
Md,  aiso,  that  he  is  entitled  to  a /oW' day  rule  to  join  in  demurrer, 

IN  this  case  a  rule  to  plead  in  four  days  had  been  entered,  under  the  provisions 
of  60  Creo.  4,  commencing  from  the  morning  of  the  9th.  The  traversers' 
ineral  attorneys,  on  the  1 1th,  wrote  to  the  Clerk  of  the  Crown  to  know  when  the  rule 
ttpired,  and  received  a  reply  to  the  following  purport : — "  Gentlemen,  relative  to  the 
4Ret  of  the  rule  of  the  9th,  the  parties  have  Uie  whole  of  Tuesday  to  plead  or  demur  in. 
flo  tays  the  Clerk  of  the  Crown.— Signed,  Walter  Bourne,  Clerk  of  the  Crown."  The 
defendants,  accordingly,  on  the  evening  of  Nov.  14,  tendered  pleas  in  abatement, 
ti  the  reception  of  which  the  Attorney- General  objected,  contending  they  were  too 
kte,  and  the  Court  ordered  the  question  as  to  their  admissibility  to  stand  till  the 
idowing  morning,  without  prejudice  to  the  traversers'  tender  of  them  on  the  14h. 

Smith,  A.  G. — ^The  question  which  now  arises  is,  whether  the  pleas  in  abatement 
tendered  by  the  traversers  ought,  at  this  stage  of  the  proceedings,  to  be  received  or  not  ? 
The  whole  point  depends  upon  the  construction  to  be  given  to  the  60  G^o.  3,  which 
hm  been  already  frequently  cited  in  previous  motions  in  these  cases.  The  traversers 
we  bound,  if  they  intended  to  plead  in  abatement,  to  have  done  so  when  they  were 
fhnged  with  the  indictment;  they  are  now  too  late.  In  Ist  Chit.  Crim.  L.  p.  447, 
M  edit.,  it  is  laid  down,  that  in  "  case  of  felony  or  treason,  a  plea  in  abatement  may 
te  admitted  ore  tenus,  and  the  issue  may  be  joined  without  delay  ;  but  the  regular  prac« 
tioe  is  to  engross  it  upon  parchment,  procure  it  to  be  signed  by  counsel,  and  for  the 
Mendant  to  deliver  it  in  open  court  upon  being  charged  with  the  indictment ;  "  and  in 
Ik  second  volume  of  the  same  work,  it  is  stated  that  the  proper  time  to  plead  it,  is 
luediately  on  the  arraignment.  Again,  in  Gabbett's  Crim.  L.  2nd  vol.  p.  328,  it  is 
lud,  "  the  proper  time  for  taking  advantage  of  such  dilatory  plea  is  upon  the  arraign- 
ment, when  the  prisoner  is  called  upon  to  answer ;  "  and  in  Bum's  Just,  (by  Cbitty. 
foL  1,  p.  2),  that  "  it  should  be  put  in  upon  arraignment,  when  the  defendant  is  called 
Wfoa  to  answer."  The  practice  always  has  been,  that  the  party  who  thought  fit  to  put 
ia  such  pleas  is  bound  to  do  so  upon  his  amugnment,  when  the  indictment  is  read,  as 
enpears  from  the  case  of  Bex  v.  Kirwan  (31  How.  St.  Tr.  576)  ;  and  the  very  form 
ef  the  pleas  in  the  present  case  is  the  same  as  those  tendered  in  Rex  v.  Kirwan,  Inde- 
pendent of  the  Act  of  60  Geo.  3,  the  traversers  were  bound  to  put  in  those  pleas,  if  at 
ill,  on  being  charged ;  the  question  therefore  is,  have  they,  under  that  statute,  the  privi- 
bl^  of  pleading  them  within  four  days  after  indictment  ?  The  statute,  after  reciting 
toit  great  delays  had  occurred,  by  defendants  being  allowed  to  imparl,  proceeds  to 
iMct,  that  "  where  any  person  shall  be  prosecuted  in  his  Majesty's  Court  of  King's 
Bendi  at  Westminster,  or  in  his  Majesty's  Court  of  King's  Bench  in  Dublin  or  West- 
iinater  respectively,  for  any  misdemeanor,  either  by  information  or  indictment,  there 
band,  or  removed  into  the  same  respective  courts,  and  shall  appear  in  Term  time  in 
Aiier  of  the  said  courts  respectively  in  person,  (a)  to  answer  such  indictment  or  infor- 
Mion,  such  defendant,  upon  being  charged  therewith,  shall  not  be  permitted  to  imparl 

1«)  In  the  present  casei  the  UmTersen  were  bound  by  tbeir  reeegnizanees  to  nppew  In  person. 
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to  a  following  Term,  but  shall  be  required  to  plead  or  demur  thereto  within  fovr  diji 
from  the  time  of  his  or  her  appearance,  and  in  default  of  his  or  her  pleadmg  or  demuniq 
within  four  days  as  aforesaid,  judgment  may  be  entered  against  the  defendant  for  wut 
of  a  plea."  But  the  days  for  pleading  are  four  running  days  ;  and  I  submit  that»  eia 
in  a  civil  case,  they  would  be  too  late.  They  are  too  late  ;  and  therefore,  except  by 
some  power  granted  by  the  statute,  these  pleas  are  not  receivable.  But  the  mischief  to 
be  remedied  by  the  Act  was  delay,  and  therefore  it  should  not  receive  a  constructioo 
which  would  extend  the  time  for  putting  in  unnecessary  pleas.  At  the  end  of  four  d^ 
the  Grown  would  have  been  entitled  to  have  judgment,  if  no  plea  were  put  in.  Is  it  to 
be  said  that,  just  as  those  four  days  are  expired,  the  traversers  are  at  liberty  to  put  in 
pleas  which  will  not  lead  to  final  judgment  ?  It  lies  upon  the  traversers  to  shew  tial 
the  practice  of  the  Court  has  been  altered  by  a  statute*  the  object  of  which  was  to  pn- 
vent  delay. 

Perrin,  J. — I  believe  the  practice  of  the  Court,  before  the  passing  of  the  Act,  vn, 
that  the  same  time  was  allowed  for  pleadings  in  abatement  in  Crown  and  in  civil  cms. 

Pennefather,  C.  J. — The  oflicer  reports  the  practice  to  be  so. 

Smith,  A.  G. — Prior  to  the  passing  of  the  statute,  after  an  imparlance*  it  would  not 
hare  been  open  to  a  defendant  to  plead  in  abatement.  (Bacon's  Ab.  tit.  Abatemot,) 
If  the  last  day  to  plead  was  Sunday,  the  traversers  would  exgratid  have  until  Mondiy; 
bat  they  are  too  late  on  Tuesday,  which  is  the  fifth  day,  by  every  principle,  and,  dint- 
fiore,  it  is  immaterial  whether  or  not  the  rule  of  court  is  that  parties  should  plead»  »k 
Bexy,  Kirwan,  immediately  on  being  charged  with  the  indictment.  By  the  riile  of  pi» 
tice,  both  in  civil  and  criminal  cases,  I  may  take  it  as  conceded,  it  having  been  m 
stated  by  the  Court  and  its  officer,  that  before  the  Act  a  traverser  had  the  same  tine  Id 
plead  in  a  criminal  as  in  a  civil  case,  and  my  proposition  is,  that  the  plea  intended  .Igf 
this  statute  was  a  fiill  defence,  a  plea  in  bar,  and  not  in  abatement.  It  should*  hovem* 
at  all  events,  be  put  in  within  four  days,  and  I  confidently  submit  that  these  pleas  ctaflC 
be  received  unless  the  Court  put  a  construction  upon  the  Act  which  will  create  ddiy, 
oodtrary  to  the  object  of  the  Act  itself,  and  the  plain  intention  of  the  legislatare. 

Moore,  Hatchell,  and  HenUt  for  the  traversers.— There  is  no  controversy  ■ 
to  our  having  the  entire  of  yesterday  to  put  in  a  plea  of  some  kind  or  ote; 
ve  have  the  certificate  of  the  officer  of  the  court  to  that  eiSect.  The  Attorney- OencMEi 
argument  is,  that  if  the  statute  had  not  been  passed,  we  should  not  have  been  at  hba^ 
to  plead  as  we  have  done,  and  that  the  time  for  pleading  in  abatement  was  over  wkn 
the  defendant  has  been  arraigned.  Let  us  see  what  was  the  period  of  the  arraignnHii 
antecedent  to  the  statute.  In  2  Hall  P.  C.  219,  the  arraignment  is  said  to  consiitsi 
three  parts : — Ist.  The  calling  the  prisoner  to  the  bar  by  his  name,  commanding  Ui 
to  hold  up  his  hand.  2nd.  Reading  the  indictment  distinctly  to  him  in  English,  ki 
Demanding  of  him  whether  he  is  guilty  or  not.  It  then  says — "  But  if  &e  prisoH 
hath  any  matter  to  plead,  either  in  abatement  or  in  bar  of  the  indictment**'  thnh 
pleads  it  without  immediate  answering  to  the  felony ;  clearly  shewing  that  there  is  B 
option  of  pleading  in  abatement  or  in  bar  at  the  same  period.  A  defendant  is  aH 
arraigned  until  he  is  called  on  to  plead.  In  the  present  case,  by  rule  of  court*  the  d» 
fendants  were  called  on  to  plead  in  four  days  from  their  appearance.  They  attendedjB 
the  day  mentioned  ;  their  arraignment  was  then  complete,  and  they  then  tendered  tki 
pleas.  Not  being  called  on  by  Sie  Attorney- General  to  plead  until  yesterday*  they  mi 
not  bound  to  tell  what  their  pleas  were  to  be,  whether  in  abatement  or  in  bar.  il 
common  law,  a  defendant  had  a  right  to  imparl  until  the  following  Term.  (/2.  v.  AmfiR 
3  Salk.  367.)  The  Court  will  be  slow  to  extend  a  rule  applying  to  the  civil  side  to  ih 
Crown  side.  Whatever  may  be  the  rule  in  civil  cases,  I  have  found  no  authorityt 
shew  that  a  traverser  is  deprived  of  his  right  to  plead  in  abatement  after  impaxkafle; 
the  great  privilege  of  imparlance  is  taken  away*  and  in  its  stead  is  substituted  an  eaiflt' 
ment,  that  a  defendant  shall  plead  in  four  days ;  but  no  particular  mode  of  pleadiqfJi 
prescribed.  The  Attorney-General  has  contended  that  the  Act  should  be  interpnH' 
as  if  giving  only  the  liberty  to  plead  in  bar  within  four  days,  bat  not  in 
Bat  if  the  l^slatnxe  intended  only  pleas  in  bar  to  be  put  in*  it  would  have  been 
to  have  inserted  in  the  statute  the  language  into  which  the  Attorney-General  has  1 
Uted  it. 
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1  Stalk.  Ct.  PI.  310;  Jmm.  (12Mod.  529);  Asr  r;  C/Mftm  (1  G^  ftDte^  a8)-» 
a:  T.  l»iflfcwiMii  (R.  &  R.  420) ;  and  the  case  ai  Tke  Severn  BtMhops,  weit  wttA  iat  itm 


in  reply,  contended  that  the  application  was  made  to  entrap-  the 
officer.  Unleaa  a  paorty  it  bound  to  plead  on  anvLignment,  he  must  plead  as  in  civil 
CMMs;  At  the  civil  side  of  the  court  he  has  two  clear  days  to  plead»  imless  the  fburdi 
dqf  be  Sunday.  (Jemrinpe  y.  Webb,  1  T.  R.  277.)  Another  rule  in  civil  cases  is,  a 
peetf  cannot  plead  in  abatement  after  a  general  imparlance.  {Jemnnge  v.  Webb.)  Pleaa. 
ismbatement  are  looked  upon  with  as  much  disfavour  in  criminal  cases  as  civil  cases.  The 

eis  no  more  entitled  to  favour  in  a  criminal  than  in  a  dvil  case.     {Rex  v.  Graingert  3 
•  1618 ;  Kmioeh^s  case,  Foster,  16.)     A  party  must  appear  and  plead  before  he  can 


Pnuinr,  J.,  referred  to  a  case  before  him  at  Carrickfergna,  where  several  persona 
liiifrpd  to  traverse  ta  prox.,  and  on  his  inquiring  whether  they  were  not  bound  to  plead, 
te^  oonnsel  for  the  Crown,  after  looking  into  the  Act,  held  that  they  were  not  boond 
tr  piead  until  next  assizes  ;  in  answer  to  which,  Brewster  cited  WakefiekTs  case  (Lewi 
CL  C.  90);  2  Gabbetf  s  Cr.  L.  p.  247-8.  An  imparlance  admits  the  writ  to  be  good^ 
Hid  tile  juxiadiction  of  the  Court ;  but  it  is  said  that  the  word  "  plea  "  in  a  statute  doe8» 
mfb  mean  plea  in  abatement.  In  the  statute  enabling  to  plead  diMible,  does  it  mean  sa? 
A^plan  in  abatement  is  no  defence,  it  is  merely  a  postponement. 

CEAiiPToir,  J. — ^What  is  an  arraignment  ?     He  cannot  be  called  on  to  plead  until  ha: 


Bremeter  read  the  rule  above  referred  to*  from  Bum's  Just.  p.  2 ;  Kmlech'e  oaaa 

baler,  16) ;  according  to  that,  they  are  out  of  court. 

Fnmir,  J. — ^That  aays,  when  he  is  called  on,  he  is  to  plead ;  when  is  he  called  ok? 

Bremeter. — When  he  is  arraigned. 

CnASTTON,  J. — ^The  difficulty  is,  the  legislature  has  taken  away  aome  privilegeiv 

idlna  i^ven  others  instead  of  those  that  it  has  taken  away. 

Breemier, — In  what  it  does  not  meddle,  it  takes  nothing  away. 

jtennnr,  J.— I  take  it,  that  the  arraignment  of  a  person  is  when  the  Clerk  o£  the- 

n&  aaka  him  what  he  has  to  say ;  here,  since  the  statute,  the  Clerk  of  the  Crowa. 

him  nothing;  he  hears  the  indictment  read,  and  then  he  has  four  days  to  plead 


OnAMPTON,  J.  (referring  to  the  section  of  the  statute  as  to  giving  power  to  judgment. 
fcimot  of  a  pin). — If  a  plea  in  abatement  were  en  the  file,  could  judgment  b«- 

Bremeter. — If  such  a  plea  were  placed  on  the  file  after  the  proper  time,  it  would  be  &i 
■Ifitj  The  learned  counsel  then  cited  1  Cbitty,  Cr.  L.  447  ;  2  Hale,  P.  C.  175 ;  8heri^ 
^H^m  case  (31  St.  TV.)  ;  R,  v.  Shakespeare  (2  East,  83). 

FiniiriFATBBa,  C.  J. — ^The  application  before  the  Court  has  been  treated  as  it  ia  ili 
fBMt  of  £wt,  an  implication  by  tiie  Attomey-Oeneral  in  respect  that  pleas  in  abatement 
abooldnot  be  received.  The  Attorney- General  contends  that  these  several  pleas,  whidi 
are  ail  one  and  the  same,  are  not  pleas  in  bar,  but  dilatory  pleas,  and  that,  being  sueh, 

S'  were  bound  to  have  tendered  them  within  four  running  days  from  their  appearanee, 
tiiat  diey  ought  not,  by  the  rule  of  the  court,  to  be  received  now.  Now  I  would  say 
feray  own  part,  it  is  a  case  in  which  the  rule  of  court  ought  not  to  be  applied.    [Hia 
faUnp,  aft^  referring  to  the  application  of  traversers  to  the  Cleric  of  the  Crown  on 
Sttniday,  proceeded  to  say]  Whatever  may  have  been  the  object  or  intention,  it  is  certaia 
tlMk  application  was  made  to  one  of  the  proper  officers  on  Saturday  to  know  what  time 
wn  to  be  had  to  plead ;  he  gave  an  answer  in  writing  that  they  had  the  whole  of 
TWaday  to  plead.  It  is  said  he  was  taken  in.    He  may  not  have  had  his  attention  called 
ti  tba  subject.  The  terms  "  taken  in  "  and  "  imposed  on  "  might  as  well  not  have  hem 
vad.     Porhapa  tiiey  were  all  in  error,  or  under  a  mistake ;  perhaps  none  were ;  it  ia 
aot  necessary  to  decide.  I  don't  think  there  is  any  ground  for  saying  there  is  any  trick ; 
bnt  I  don't  think  the  Court  can  give  any  attention  to  the  Attorney-General's  argument 
ifamhe  atates  that  Monday  was  the  last  day  for  pleading,  when  they  were  told  by  the 
^fttor  that  they  had  all  Tuesday  to  plead.     If  this  were  a  case  to  which  the  opeiatiaiL 
of  the  Ibmr-day  mle  extended,  I  would  still  be  of  opimon  that,  after  the  commmnoation 
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of  the  officer,  the  Attorney-General  could  not  insist  on  the  rule  in  this  instance.  Tbe 
Attorney-General  says  that  the  time  must  be  taken  to  be  for  pleas  in  bar,  and  not  for 
pleas  in  abatement.  Now  if  the  distinction  were  intended  to  be  relied  upon,  the  offioer 
ought  to  have  apprized  the  parties ;  he  makes  no  distinction,  but  8a3rs  the  party  wifi 
have  the  whole  of  Tuesday.  This  i^  another  reason  why  it  is  not  open  to  the  kv 
officers  of  the  Crown  to  take  this  objection,  as  I  may  assume  it  was  not  widiout  the 
knowledge  of  the  Crown.  [Smith,  A.  G. — ^We  got  no  intimation  of  any  such  letter 
until  to-day.]  Well,  then,  I  withdraw  these  observations ;  but  it  leaves  the  fonndatkn 
of  my  argument  untouched,  as  the  Clerk  of  the  Crown  is  the  officer  of  the  court  in  sodi 
matten.  Well,  then,  the  officer  makes  the  days  equivocal  by  his  answer,  if  it  wm 
intended  to  rely  on  a  distinction  between  the  kind  of  pleas,  putting  out  of  oonsideratioi 
the  generality  of  his  answer,  which  was  likely  to  mislead  the  traversen.  The  rule  k 
civil  cases  has  nothing  to  say  to  these  cases.  As  to  the  rule  of  court  in  criminal  jam* 
diction  under  this  statute,  there  seems  to  have  been  little  or  no .  room  for  practice  to 
arise.  The  statute  was  passed  about  twenty-four  years  ago,  and  no  question  has  ever 
arisen  upon  the  present  point ;  therefore,  to  this  particular  case  the  general  role  is  boI 
applicable ;  we  are  obliged  to  resort  to  the  construction  to  be  put  upon  the  statute,  h 
Ims  been  truly  stated,  Uie  right  of  traversing  in  prox.  is  a  most  valuable  one.  BefcR 
the  passing  of  the  statute,  a  penon  accused  of  misdemeanor,  without  taking  any  aoit  cf 
trouble,  except  it  were  his  own  convenience,  could  defer  the  trial  till  the  following  Tenu 
Now  this  was  a  most  valuable  power.  We  are  called  on  to  give  an  effect  to  this  atatote, 
taking  away  this  power,  and  we  are  called  on  to  say  on  what  terms  the  statute  toik 
away  those  privileges.  The  object  of  the  statute  was  to  amend  the  law ;  the  law  in  one 
respect  said,  there  is  no  sufficient  reason  for  such  delays,  and  it  is  rather  Bnahute  ^m 
indulgence  than  the  exercise  of  a  wholesome  right  of  defending  himself.  The  induigCBoe 
is  taken  away,  but  the  right  is  preserved  (referred  to  8th  sec.) ;  but  he  is  to  be  fnminfcnt 
with  the  necessary  and  useful  means  of  preparing  his  defence.  (Read  the  1st  aec.)  It 
never  was  the  intention  of  the  legislature  to  deprive  him  of  the  right  to  defend  hiDsdL 
It  is  insisted  that  we  are  not  only  to  assume  that  his  time  is  to  be  contractedv  but  abo 
it  is  said,  we  are  to  contract  the  time  mentioned  in  the  statute,  and  that  he  is  not  te 
have  four  days  to  plead  except  in  chief.  Now  if  he  were  not  to  plead  any  plea  in  te 
days,  why  should  it  have  so  expressed  itself?  If  it  had  said  pleas  in  bu-,  then  tk 
matter  would  have  been  settled.  It  is  a  remedial,  though  in  some  respects  a  petti 
statute.  The  Court  is  called  for  the  first  time  to  put  a  construction  on  the  statote 
which  would  force  the  defendant  to  plead  in  two  days  instead  of  four,  if  he  wished  to  pksd 
in  abatement.  Now  if  you  cut  off  the  two  running  days,  you  leave  the  defendant  but 
two  clear  days  to  plead  instead  of  four,  under  the  true  construction  of  the  Act.  We  are 
not  to  give  it  the  narrow  construction,  but  rather  to  give  it  a  more  enlarged  one ;  sad 
we  cannot  forget  that  the  officer  of  the  court  had  told  the  parties  tbey  had  the  whole  of 
Tuesday  to  plead,  and  if  it  turned  upon  that,  we  are  not  to  allow  parties  to  be  misled. 
These  are  my  opinions  on  this  subject,  and  I  believe  they  are  in  accordance  with  thoee 
of  the  rest  of  the  court. 

BuKTON.  J.,  expressed  his  concurrence. 

Crampton,  J. — After  the  very  clear  opinion  of  the  Chief  Justice  and  my  brodier 
Burton,  it  is  unnecessary  for  me  to  express  my  opinion  at  length.  But  I  wish  to  k 
understood  as  founding  my  judgment  on  the  words  of  the  statute,  and  I  am  by  no  meiw 
satisfied  that  if  the  party  is  mided  by  the  officer  of  the  court,  the  Attomey-Oenend  or 
the  Crown  being  no  party  to  it,  the  Crown  would  lose  their  right,  or  be  bound  by  it 
But  I  adopt  the  argument  of  the  traversers'  counsel.  I  have  heard  nothing  to  induce 
me  to  come  to  a  contrary  conclusion.  The  statute  gives  a  time  in  which  a  party  is  to 
plead,  without  any  distinction,  as  to  the  plea,  between  a  plea  in  abatement  anid  in  dnef. 
A  party  has  a  right  to  plead  a  dilatory  plea,  if  he  pleads  it  according  to  the  rules  of  tbe 
court.  Now,  where  the  statute  says  the  party  is  to  plead  in  four  days,  I  should  think 
it  must  mean  four  days  firom  his  appearance. 

Perbin,  J.,  fully  concurred  in  the  reasons  and  observations  of  the  Chief  Justice. 

Smith,  A.  G. — ^I  now  demur  to  all  these  pleas,  and  I  submit  that  the  traversers  niat 
now  join  in. 

Moore,  Q.  C. — ^We  are  entitled  to  have  time  to  see  what  course  we  are  to  take. 
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Smith,  A.  G.— I  shall  read,  in  answer  to  Mr.  Moore,  the  words  of  the  Chief  Justice 
m  Rex  y.  Layer  (16  How,  St.  Tr.  122) :— "  Why  should  you  have  time?  Can 
yon  do  any  thing  else  but  join  m  demurrer  ?  "  And  Aland,  J.,  says  : — "  I  am  of  the 
Muae  opinion.  The  prisoner  can  gain  no  benefit  by  our  giving  him  time  to  join  in  de- 
niirrer.  The  Court  makes  a  difference  in  all  cases,  both  civil  and  criminal,  between 
Abtory  and  other  pleas.  An  affected  delay  is  never  to  be  suffered,  more  especially  in 
m  cqiitel  case ;  and  here  it  is  plain  that,  when  the  counsel  for  the  prisoner  brought  in 
tUi  plea,  they  had  considered  it  before,  and  thought  it  of  service  to  the  prisoner ;  and 
myUiing  more  remains  than  now  to  join  in  demurrer." 

Moore, — ^It  is  a  rather  harsh  course;  but  my  impression  is,  that  we  are  not 
boond  to  join  immediately  in  misdemeanor  cases;  there  should  be  entered  one  four« 
ioif  rule  to  join,  and  then  a  peremptory  rule.  (/2.  v.  Hon.  R.  Johnson,  6  £.  583.)  Re- 
lening  to  JR.  v.  Williams,  in  Layer's  case,  the  Master  reported  that,  in  misdemeanors, 
**  if  there  be  a  demurrer,  one  four-day  rule  to  join  in  demurrer  is  given,  and  a  peremp- 
tory mle  moved  for ;  but  in  capital  cases  there  is  no  rule  given,  ^ther  to  plead  or  join 
m  demurrer,  the  prisoner  being  obliged  in  all  cases  to  answer  immediately."  That  shews 
tiie  distinction  between  Layer's  case  and  the  present. 

Hmichett,  on  the  same  side,  cited  1  Chit.  Cr.  L.  432. 

Smiik,  A.  Q,—lnR.  v.  Kirwan  (31  How.  St.  Tr.  578),  the  Attorney- (General  de- 
ttnrred  ore  tema  to  the  traverser's  pleas  in  abatement,  and  they  joined  instanter. 

Pigoit. — ^In  R.  T.  Kirwan  there  is  a  double  plea — in  abatement,  and  not  guilty.  He 
coold  have  gone  to  trial  at  once. 

PnuK,  J. — ^There  was  no  argument  in  that  case. 

FkinrBFATHBR,  C.J. — ^Was  there  any  objection  made  in  R,  r.. Kirwan  ? 

Smith,  A.  G.— No. 

Pbvkbfathbr,  C.  J. — ^Then  it  is  no  authority  in  this  case. 

Smith,  A.  G.— Then  1  now  move  that  a  four-day  rule  to  join  in  demurrer  be  entered 
ftom  to-day. 

PnnrBFATBBR,  C.  J. — ^When  first  you  read  Layer's  case,  it  seemed  to  me  very 
TBMOPable  that  the  traversers  should  join  in  demurrer  instanter^'^w^  reasonable,  that  I 
4HUiot  see  why  a  party  should  not  do  so ;  but  as  the  ofiioer  reports  that  it  is  the  prac- 
tise to  enter  a  four-day  rule  to  join  in  demurrer,  we  cannot  go  out  of  the  practice  of  the 
Omttt. 

A/our^day  rule  to  Join  in  demurrer  was  then  entered. 


November  21  and  22. 

tk  en  indietnunt/or  miidemiOMr,  the  travenerg  pleaded  in  abatement.  The  Court  gone  Judgment 
repandeae  mteter.  Held,  that  unteet  epeeial  gro^ndefor  delay  are  made^  the  Ctmrt  will  erder  the 
troeereere  to  plead  ooer  inetanter. 

JUDGMENT  of  respondeas  ouster  being  given  by  the  Court, 
Smith,  A.  G. — 1  now  call  on  the  Court  to  call  upon  the  traversers  to  appear  on 
their  recognizances,  and  to  plead  over  instanter.  In  Sheridan's  case,  though  the  rule 
tea  not  appear  to  have  been  made  from  the  report,  yet  it  must  have  been  so.  as  a  day 
Ht  immediately  fixed  for  the  trial,  which  shews  that  they  must  have  pleaded  over 
mtmOer.  (Rex  v.  Sheridan  and  Kirwan,  31  How.  St.  Tr.  643;  Rex  v.  Johnson, 
i  East,  601 ;  Arch.  Prac.  by  Chitt.  667.) 

Hatchell,  on  the  behalf  of  the  traversers,  insisted  that  they  were  entitled  to  a  four- 
day  rule  to  plead  over  after  judgment  of  respondeas  ouster,  and  cited  1  Tidd's  Prac. 
641,  9th  edit. ;  Rex  v.  Williams  (2  Shower,  459).  The  rule  does  not  appear  in  the 
leport  in  Shower ;  the  rule  is  reported  as  to  be  so  in  the  same  case  in  Comberbatch, 
19.    (Elliot's  case,  Cro.  Car.  182 ;  1  Tremaine's  PI.  C.  302 ;  Holies' s  case.) 

Whiteside,  on  the  same  side. — Bex  v.  Sheridan  is  not  in  point.  There  the  defendant 
^  iMded  not  g^ty  to  the  indictment,  as  well  as  in  abatement,  and  it  would  have 
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•beoB  ?too  late  for  him  to  have  withdrawn  his  plea  of  not  guilty.  In  Rer  ▼.  Jdmtou, 
the  Court  gave  two  rules,  and  then  a  peremptory  rule,  after  whidi  tiiey  laid  they  would 
then  give  judgment  if  there  was  no  plea.  There  is  a  difieienoe  in  the  hooka  as  to  Ik 
meaning  of  iiwlaster.  The  learned  counsel  then  cited  i2cr  v.  Gooib  (2  B.&  (X  871),  «i 
jRar  V.  Ttylar  (3  B.  &  C.  512)  ;  1  Sellon's  Prac.  275  ;  2  Arch,  by  Chitt.  667 ;  LnL 
Pcac.  419  ;  CamtweU  v.  SttrUng  (M.  &  Scott,  365)  ;  Rex  v.  TVUiiams  (2  Skinner,  217). 

Brmoeier,  in  reply. — If  the  rule  in  civil  cases  were  applicable,  they  would  be  too  hUali 
plead  at  all  now.  In  the  cases  dted  for  the  traversers,  the  parties  appeared  by  attonHft 
whereas  in  jRex  v.  Sheridan,  the  traversers  are  bound  to  appenr  in  person.  Ui 
eases  referred  to  were  also  cases  of  informations.  The  case  o(  Bsx  ▼•  WUSmmk 
reported  in  three  books.  Shower,  a  book  ofsome  authority,  says  nothing  of  a 
day  rule  after  judgment  of  respondeas  ouster ;  and  as  to  the  report  of  it  in  ^ 
batdi.  Lord  EUenborough,  in  Payne  v.  Drew  (4  East,  540),  comments  strongly  on  tk 
inaccuracy  as  a  reporter.  If  this  application  be  allowed,  if  a  party  ahall  pot  in  a 
trae  in  fact,  but  bad  in  law,  he  will  effect  a  repeal  of  60  Geo.  3.  By  such  a  co 
instead  of  the  four  da3rs  to  plead  given  by  the  statute,  he  gets  many  days  to  plead  ;  ok 
day  is  taken  up  in  demurring ;  four  days  to  give  in  demurrer ;  a  day  or  two  to 
the  demurrer ;  and  then  it  is  said  he  is  to  have  four  days  more  to  plead  over  after  jadl^i 
ment  of  retpondeas  ouster.  The  outside  that  can  be  said  is,  that  it  is  a  matter  for  te; 
discretion  of  the  Court.  No  ground  has  been  shewn  for  the  eiercisp  of  that 
cretion. 

Hatchell, — In  Sir  John  Elliot* s  case  the  appearance  was  in  person. 

Smith,  A.  G. — ^But  all  those  were  cases  of  informations. 

PsNNEFATHxa,  G.  J.— ^ow  many  days  have  elapsed  since  the  bill  was  fbuid? 

Brewster. — A  fortnight. 

Pbnnspather,  C.  J. — It  appears  to  me  to  be  an  application  to  the  discretion  of  tibj 
Court ;  it  has  been  so  stated  by  the  counsel  who  have  made  it,  andit  is  ao 
be  in  Arcbbold  (2nd  vol.  by  Clntty,  p.  667).  Now  what  is  there  in  this  case  to 
ns  to  grant  it  ?  It  was  competent  to  the  {Mirties  to  have  stated  on  oath  partioolar 
to  shew  that  they  were  not  ready,  or  even  generally  that  they  could  not  be 
to.  put  in  their  pleas  in  time.  I  don't  blame  Mr.  O'Connell's  connsel,  becanw  tklg 
lave  argued  a  dilatory  plea  instead  of  putting  in  a  plea  to  the  merits ;  it  was  a  n^ 
proper  subject  for  the  consideration  of  the  Court.  Mr.  O'Connell  has  been  foniiW 
with  a  copy  of  the  indictment  a  fortnight  ago.  There  is  no  allegation  that  he  does  aot 
understand  every  thing  which  is  necessary  to  enable  him  to  prepare  his  plea.  Thef 
have  the  power  of  pleading  not  guilty,  or  demurring  generally  to  the  indictment ;  tkf 
don't  say  which  course  they  are  advised  to  take,  or  that  they  have  made  any  piqanp 
tion  at  sdl  to  defend  themselves  from  the  charge ;  and  admitting  that  it  is  a  matter  &r 
the  discretion  of  the  Court,  and  that  he  has  no  right  to  insist  on  further  time,  he  hM 
made  no  case,  and  we  must  assume  that  he  has  no  case,  or  cannot,  consistently  wtk 
truth,  make  any  case ;  he  is,  therefore,  in  the  position  of  a  person  applying  for  fintter 
time  to  the  Court,  merely  on  the  ground  of  delay,  and  as  he  has  made  no  case,  wA 
pretends  to  no  case,  there  is  no  reason  why  the  justice  of  the  country  should  be  delajcd, 
and  we  are  all  of  opinion  that  he  must  answer  over  instanter.  In  the  case  of  Bes 
Johnson  the  Court  made  a  similar  order. 

Smith,  A.  G. — I  move  that  the  traversers  be  called  on  their  recognizanca  to  apfiv 
and  plead  over. 

The  traversers  then  were  called  and  appeared,  and  severally  handed  in  to  tbe  CM: 
of  the  Crown  a  plea  of  not  guilty. 

Sinith,  A.  G. — I  now  take  issue  ore  tenus;  tbe  Clerk  of  the  Crown  will  add  the  simi- 
liter  in  the  office. 


- 
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hound  to  appear  in 


lilt,  ikat  where  m  proeeeuHons,  under  the  60  Geo.  3,  e.  4,  defendants  are  hound  to 
Wtmm,  amd  Mape  ea  appeared  all  tkrouffh^  thmf  eanmot  hand  mjoindere  in  demurrer  hf 
nd  where  the  demurrer  booh*  are  made  up  at  theoKpeme  qfthe  Cfrown,  the  travereere  are  lialle 
9  he  called  on  to  argue  the  demurrer  immediately  qfter  joining  in  it, 

WE  four-day  role  to  join  in  demmrer  in  these  cases  (see  ntprd)  expiring  to«daf  , 

!'     Fwd,  attorney  for  Daniel  O'Cbnnell,  Esq.,  tendered  their  joinders  in  demurrer 

iic  Cleric  of  the  Crown  in  court,  on  hehdf  of  the  several  trayersers. 

fatUh,  A.  O. — ^The  parties  in  this  case  are  hound  to  appear  in  person  and  not  hy  attor- 

r.    I  do  not,  however,  wish  to  deal  harshly  with  them,  or  to  put  them  to  any  incoa- 

Knee ;  therefore  I  shall  not  object  to  the  joinders  being  handed  in  de  bene  esse,  but  I 

n  require  the  traversers  to  attend  to-morrow  to  hand  them  in  as  of  to-day. 

^brd  stated  that  he  appeared  as  attorney  for  Mr.  O'Connell,  and  would  hand  in  the 

kfer  himself,  if  they  could  be  handed  in  otherwise  than  by  the  traversers  in 

•on. 

hdtk,A.Q, — I  am  afraid  such  an  application  cannot  be  complied  with  :  the  traversers 

r  appeared  all  through  in  person,  and  not  by  iattomey.  There  is  not  any  gentleman 

■ent  entitled  to  hand  in  their  joinders  in  demurrer ;  I  therefore,  as  I  do  not  wish  to 

loy  any  one,  suggest  that  they  should  be  in  attendance  to-morrow  morning ;  and  I ' 

w  move  your  lordships  that  to-morrow  morning  be  fixed  to  argue  the  demurrer. ' 

Ford  stated  that  this  application  came  on  them  by  surprise ;  but  still  he  thought 

re  were  positive  rules  of  the  court  against  the  application,  and  that  the  traversers 

re  entitled  to  further  time  after  joining  in  demurrer,  and  referred  to  the  rule  of  court 

the  case  of  Beg.  y.  Dingeman  (Nov.  2,  1842),  in  which  he  was  attorney,  where 

r  days  further  time  was  allowed ;  he  also  referred  to  Beg.  v.  Bagenall  and  Others, 

I'a  case  in  his  own  office  which  was  postponed  to  the  foUowing  term.    The  stand- 

( rale  of  court  was  that  a  demurrer  was  not  argued  in  the  same  Term  in  which  it  was 

Ben.    The  Attorney-General  also  had  omitted  to  give  notice,  and  the  paper  books 

I' not  been  made  up,  and  given  to  the  traversers'  attorneys. 

itaToir,  J. — ^What  was  the  nature  of  that  case  ? 

tbrd^ — It  was  a  qno  warranto. 

tmiib,  A.  G.,  having  urged  the  Court  to  fix  the  argument  for  to-morrow  morning. 

The  Clerk  of  the  Crown  was  applied  to  by  the  Court  to  state  the  practice,  and  he 

nited  that  when  the  paper  books  were  made  up  at  the  expense  of  one  party,  he  had 

i^bt  to  demand  that  the  demurrer  should  be  proceeded  with ;   but  that  where  the 

ities  joined  in  the  expense,  it  was  otherwise. 

Alitf^,  A.  G. — In  this  case  the  books  have  been  made  up  at  the  expense  of  the  Crown, 

wder  to  avoid  any  pretext  for  delay.     I  have  no  objection,  however,  to  furnish  one 

w  to  any  attorney  for  the  traversers  who  may  be  fixed. 

Mnre  and  Whiteside  argued  that  the  demurrer  ought  not  to  be  argued  imtil  next 

SRd. 

CiAUFTON,  J. — Even  in  civil  cases  the  Court  sometimes  orders  the  demurrer  to  be 

pttd  instanter. 

Ford  stated  that  the  attorneys  had  not  prepared  any  briefs  as  yet. 

PKKXEFATBEa,  C.  J. — ^That  is  your  own  fault ;  you  had  four  days*  notice. 

Rrrf  asked  that  the  argument  might  be  allowed  to  stand  till  Wednesday. 

BijiNKFATHEB,  C.  J. — We  will  ceJI  on  the  case  to-morrow. 


art  CBIMINAL  LAW  CASES. 


November  26. 


Thb  Quben  v.  Charlbs  Gayan  Duppt,  Esq.,  Danibl  O'Covitbll,  Eaq.,  aiA 

Othbju. 
Praetiet, 

Tk€  drfendanit  JUmnff  pleaded  not  guUty  to  ekarye*  qf  wtUdemeanor,  and  iMr  irimi  kwwimf  km 
fixed/or  the  15M  qfJamuary  next,  the  Court  r^fiued  {Perrimt  J,,  dieeeniieni)  to  §rmni  a  #fi» 
tion/or  a  liet  qf  the  witneeeet^  nmnee  on  the  back  qf  the  mdiettnent  wmde  •»  ike  261*  Nem^md 
grounded  on  tffidafrite  etaiing  generaUg  that  the  namee  were  meeeeearg/or  ike  tramiea'B*  d^fam, 
and  thai  the  practice  in  England  woe  to  grant  each  liet,  hut  omitting  to  etate  im  direei  term,  ltd 
the  namee  were  unhnown,  emd  to  ehew  in  what  wag  the  knowledge  qf  them  wom  eaeenHai  ia  theirs 
vereere*  d^fknee, 

IN  this  case  O^Hagan  mored,  on  behalf  of  Charles  Oavan  DnSj,  that  he  m^b 
famished  with  Uie  names  of  the  witnesses  on  the  back  of  the  bill  of  initirfiMit 
found  against  him. 

The  motion  was  grounded,  amongst  other  documents,  upon  the  affidavit  of  hUm 
M'Eyoy  Grrattan,  Grent.,  attorney  for  the  traverser,  and  the  affidavit  of  Mir.  JiHi 
Coppodc,  an  £n§^  attorney,  filed  Nov.  28, 1 843.  Mr.  Grattan's  affidavit  atatadL  Ail 
the  office  copy  of  the  indictment  furnished  did  not  contain  the  names  of  the  witinsw^ 
and  that  it  was  essential  to  the  traverser's  defence,  that  he  should  be  fuznished  wtt  a 
copy  of  their  names.    The  affidavit  n^;atived  any  intention  of  delay. 

The  affidavit  of  Mr.  James  Coppock,  of  3,  Cleveland*row,  Westminster,  staled  Ail 
he  was  an  attorney  of  the  Queen's  Bench  in  England,  and  fiuniliar  with  the  pradifieii 
such  cases  as  the  present,  and  that  it  was  the  invariable  practice,  and  well  knomk 
the  Crown  Office  in  Engliind  in  such  cases,  that  where  an  office  copy  of  an  IndictMl 
was  supplied  by  the  Crown  to  parties  iqppl^ang  for  it,  it  contained  the  caption,  and  Ik, 
names  of  the  witnesses  exammed  before  the  grand  jury. 

The  learned  counsel  admitted  that,  the  Court  having  already  decided  that  tbsvil*- 
nesses'  names  were  no  part  of  the  indictment  (see  tuUh,  p.  369),  he  was  not  flii»^ 
tied  to  argue  that  question  again,  but  that  the  traverser  having  since  then  plcadedLwi 
a  day  having  been  fixed  for  &e  trial,  he  could  not  be  accused  of  asking  iar  the  wmim 
for  the  purpose  of  delay.    The  learned  counsel  then  contended  that  he  was  entitU  li 
them — Ist,  on  the  speoal  nature  of  the  case,  which  rendered  it  peculiarly  neoesony &r 
him  to  know  who  the  witnesses  to  be  produced  were,  and  whether  their  characten  was 
such  as  could  be  depended  upon,  the  indictment  being  so  unprecedentedly  volumimik 
and  referring  to  occurrences  which  took  place  at  seventy  or  eighty  meetings  in  vansB 
parts  of  Ireland,  during  a  period  of  nine  months ;  2ndly,  upon  the  reason  of  the  ttW 
and  the  course  of  legislation  in  Ireland,  which  shewed  an  intention  that  persona  Afam 
know  who  their  accusers  were ;  and,  3rdly,  upon  the  universal  practice  in  KngfaiJl 
the  subject,  and  the  absence  of  any  practice  on  the  subject  here.    Before  the  56  flsa 
3,  c.  87,  the  grand  juries  found  bills  without  the  examination  of  any  witnesses  at  A 
and,  therefore,  there  were  none  to  be  sought  or  to  be  obtained.    That  statute  pronU 
that  the  witnesses  were  to  be  sworn  in  open  court,  and,  therefore,  during  its  opentioa, 
the  traverser  or  his  attorney  could  see  the  witnesses,  and  it  was  unnecessary  to  ^l^ 
for  their  names,  and  until  that  Act  ceased  to  operate  in  that  respect,  by  the  passing;  ii 
1838,  of  the  1  &  2  Vict.  cap.  37,  there  was  no  practice  either  way  on  the  subjeGt^aor 
has  any  arisen  in  the  short  interval  which  has  elapsed  smce  1838.     On  circuit  no  £i* 
culty  has  arisen  ;  for  the  original  indictment,  with  the  names  upon  it,  is  alwa3rs  gives  to 
the  defendant's  counsel,  as  a  matter  of  course,  and  the  question  was  never  submitted  to   | 
the  Queen's  Bench  before.     The  learned  counsel  also  referred  to  the  fact  of  the  legisla*   I 
ture  having,  by  the  3  &  4  Wm.  4,  c.  114,  allowed  the  defendants  to  have  copies  dftbe  J 
informations  sworn  against  them,  as  shewing  the  intention  of  the  legislature  to  fidfi'  I 
tate  parties  in  making  a  full  deifence,  and  that  they  should  know  who  their  accosen  I 
were ;  and  also  to  the  impossibility  of  a  defendant  being  able  to  confront  on  the  instiirf 
witnesses  perhaps  brought  from  various  parts  of  the  country,  and  whom  he  migbt,j 
he  were  previously  acquainted  with  their  names,  be  able  to  shew  were  unwor&7  " 
credit. 


THE  QUEEN  v.  0*CX)NNEtL  ANB  0THEB8.  3lV 

llie  following  authorities  were  cited  on  behalf  of  the  traverser  :  Reg.  v.  Gordm  (6 
Jar.  996)  ;  R.  v.  Bull  (9  C.  &  P.  22)  ;  12.  v.  Vincent  (9  C.  &  P.  91) ;  Rex  v.  Pumell 
(1  Wm.  Blackst.  37.  referring  to  the  case  of  Rex  v.  Burkins,  in  B.  R.  7  Geo.  1) ;  J2.  t. 
nmfield  (8  C.  &  P.  269) ;  Reg.  v.  Holden  (8  C.  &  P.  610)  ;  R.  ▼.  Ho/toii^  (4  T.  R. 
691) ;  Homev.  Bentinck  (2  Brod.  &  B.  ISO). 

Swdih,  A.G.,  contrk.— -It  is  first  alleged  that  the  traverser  is  entitled,  as  a  matter  of 
njl^t,  to  be  famished  with  the  names  of  the  witnesses,  and  then,  that  if  it  is  not  so,  the 
CSnrt  ought  in  its  discretion  to  comply  with  the  application.  This  is  a  case  of  the  first 
^mssion,  and  at  no  former  period  has  such  an  application  been  made  or  complied 
■Kh ;  it  is  an  attempt  to  obtain  a  privilege  which  is  not  extended  to  cases  of  high  trea* 
urn,  the  highest  crime  known  to  the  constitution.  By  the  statute  of  Anne,  in  cases  of 
nuon,  the  accused  is  only  entitled  to  a  list  of  the  names  of  the  witnesses  ten  days  prior 
10  lus  trial ;  and  if  even  in  treason  cases  the  accused  is  so  little  of  right  entitled  to  the 
man  of  the  witnesses,  are  your  lordships  prepared,  in  a  case  of  the  first  impression,  to 
al^Uish  a  principle  which  would  be  most  injurious  to  the  administration  of  justice  in 
Mind  ?  It  has  been  said,  that  prior  to  the  1  &  2  Vict.  c.  37,  all  the  advantages  sought 
is  tiie  present  case  were  practically  granted,  because  the  witnesses  were  sworn  in  court ; 
bttt  I  can  appeal  to  ^e  great  experience  of  the  Court,  as  to  the  mode  of  administration 
if  llie  oath.  They  were  sworn  in  hundreds  by  the  Clerk  of  the  Crown,  and  whilst  the 
haieiBtis  were  out  on  bail,  or  the  prisoners  in  gaol,  and  even  if  an  attorney  attended  oir 
\Ux  behalf,  he  had  no  means  of  knowing  in  what  particular  case  each  witness  was 
■worn ;  any  knowledge  on  that  subject  was  confined  to  the  Clerk  of  the  Crown.  It  is 
iko  urged  that,  if  not  furnished  with  the  names  of  the  witnesses,  the  traverser  would  not 
hi  able  to  see  what  witnesses  on  the  bill  were  brought  forward  aind  who  were  kept  back, 
ns  answer  to  that  is,  the  judge  at  the  trial  has  a  right  to  look  at  the  back  of  the  in- 
t,  and  if  the  accused  applies  to  him,  he  may  call  for  the  witnesses.  Another 
^  which  has  been  relied  on  is,  that  in  the  argument  on  the  plea  of  abatement,  the 
1  for  the  Crown  objected  to  the  plea,  because  the  names  of  the  witnesses  were 
lot  set  forth  in  it.  But  it  would  have  been  sufficient  for  the  plea  to  have  stated  that 
fWr  names  were  unknown;  and  it  is  remarkable  that,  although  the  particular  attention 
lif  As  traverser's  counsel  fans  been  twice  called  to  the  subject,  no  one  has  made  an  affi- 
imt  that  the  witnesses'  names  are  unknown.  I  am  not,  as  has  been  suggested,  seek- 
te  to  deprive  the  traverser  of  any  privilege ;  I  am  merely,  in  the  discharge  of  my  duty, 
•Big  the  Court  that  when  an  application  prinut  impreBtumis  is  made,  generally  afiect- 
^  the  administration  of  criminal  justice,  some  sufficient  reason  should  be  adduced  for 
pwitingthatapplication.  If  the  traverser,  on  principle,  oughtto  be  furnished  with  the  means 
ifinqumng  into  the  character  of  the  witnesses  to  be  produced  on  behalf  of  the  Crown, 
lb  C^wn  ought  to  be  famished  with  similar  means  of  instituting  an  inquiry  into  the 
ikncter  of  the  traverser's  witnesses.  This  motion  is  without  precedent,  and  as  to 
thi  practice  in  England,  which  is  alleged  to  be  in  feivour  of  it,  the  proper  mode  of  ascer- 

'  that  is  by  a  certificate  from  the  Clerk  of  the  Crown  in  England,  and  not  by  the 

;  of  an  attorney,  who  might  be  ignorant  of,  or  mistaken  as  to  the  real  practice 
m  tiie  subject.  The  Attorney- General  referred  to  R.  v.  Pumell  (1  Wm.  Blackst.  37) ; 
Jbr  T.  Holland  (4  T.  R.  691,  per  Buller,  J.)  ;  Bacon's  Ab.  tit.  Treason,  C.  C. 

WkUeMe  followed,  in  support  of  the  application,  and  handed  to  the  Court  a  letter 
inm  Mr.  Jones,  who  was  one  of  the  attorneys  concerned  for  the  Chartists  at  the  late 
trials  in  England,  stating  that  the  practice  there  was  to  give  the  names  of  the  witnesses; 
Ike  office  copy  of  the  indictment  furnished  in  the  particular  case  referred  to  in  the  letter 
ma  also  produced,  and  denied  the  practice  of  swearing  the  witnesses  in  open  court  to 
hte  been  carried  on  as  described  by  the  Attorney- General. 

Oreene,  S.  G.,  replied,  and,  as  to  the  affidavit  of  Mr.  Coppock,  contended  that  it 
•osld  not  be  considered  a  decisive  authority  as  to  the  practice,  for  it  stated  the  practice 
to  be  that  office  copies  of  indictments  contained  the  captions,  and  also  the  names  of  the 
Guesses;  but  then,  in  the  office  copy  of  the  indictment  referred  to  in  Mr.  Jones's 
better,  there  was  no  caption  whatever  to  the  indictment. 

Whiteside  rfien  offered  to  allow  the  motion  to  abide  the  result  of  a  communication 
**J*n  the  Clerk  of  the  Crown  here,  to  the  Clerk  of  the  Crown  at  Westmmster,  inquiring 
the  En^^h  practice  in  such  cases. 


This  proposal  was  declined  by  tibe  law  officers  of  the  Crowiu 

PaviTEFATHBa,  G.  J. — ^The  majority  of  the  Court  are  of  opbioxi  that  tiie  pmeat 
application  ought  not  to  be  granted.  It  is  that  the  Clerk  of  the  Crown  shall  fumiih 
the  traverser  with  a  list  of  the  names  of  the  witnesses  appearing  upon  the  record  of  ths 
indictment  which  has  been  found  against  him.  [His  lordship,  after  obaenring  that  tbe 
present  motion,  though  for  a  similar  purpose,  was  essentially  different  from  &  motioQ 
previously  before  the  Court,  proceeded  to  observe] — On  a  former  occasion  (aui^,  p.  367), 
the  traversers  insisted  that,  under  the  statute  (60  Geo.  3.  c.  4),  they  were  entided  as  t 
matter  of  right  to  a  copy  of  the  witnesses'  names  as  a  part  of  the  indictment.  The 
Court  then  decided  that  the  parties  applying  were  under  a  mistake,  and  gave  an  eno- 
neous  construction  to  the  Act  of  Parliament,  in  considering  that  to  be  a  portion  of  tibe 
indictment  which,  in  fact,  was  no  part  of  it  at  all.  The  Court  sees  no  reason  to  doubt 
the  propriety  of  the  decision  then  come  to  ;  I  shall  therefore  consider  the  applicatioa 
now  before  the  Court  as  a  novel  one,  and  upon  its  own  grounds  I  do  not  think  it,  mr 
do  I  so  understand  it  to  be  put  to  the  Court  as  an  assertion  of  a  right,  or  as  claimiiig 
what  the  accused  is  entitled  to  ;  but  tliat  although  the  traverser  may  not  have  a  rig}it 
to  demand  it,  yet  that  his  application  ought  to  be  heard,  as  it  lies  in  the  discretion  of 
the  Court  whetlier  they  will  give  him  the  names,  for  the  purpose  of  preparing  his  de- 
fence, or  not.  Now,  considering  tlie  application  as  one  made  to  the  discretion  of  tbe 
Court,  I,  for  my  own  part,  do  not  think  that  (at  least  at  tlie  present  time)  the  appUoot 
has  sustained  his  case  so  as  to  call  into  action  in  his  behalf  the  interference  of  the  Comt, 
regulated  by  its  discretion.  In  the  first  place,  the  traverser  ought  to  shew,  to  the  M 
satisfaction  of  the  Court,  that  he  cannot  effectually  prepare  his  defence  without  fint 
obtaining  that  which  he  now  seeks.  Mr.  Duffy,  on  whose  behalf  this  application  ii 
made, 'has  sworn  no  affidavit,  but  his  attorney  has  made  an  affidavit,  in  which*  if  I  ds 
not  misunderstand  it,  he  states,  in  general  terms,  that  the  obtaining  the  names  of  dv 
witnesses  is  material  for  his  client's  defence.  That  I  think  is  the  entire  amount  of  the 
evidence  on  the  subject.  Now  it  is  a  very  odd  thing,  particularly  when  we  consda 
how  often  the  question  has  been  in  substance  discussed  before  the  Court,  that  up  to 
the  present  hour  no  affidant  has  been  made  by  Mr.  Dufiy,  or  his  attorney,  stating  thit 
they  do  not  know  the  witnesses'  names ;  he  might  have  an  imperfect  knowledge  of 
them,  and  yet  substantially  the  affidavit  of  his  attorney  might  be  supposed  to  be  tnic^ 
and  that  is  a  reason  to  be  taken  strongly  into  consideration  in  regulating  the  discretifli 
of  the  Court.  Anotlier  circumstance  which  is  observable  is,  that  although  it  w^is  stated 
generally,  that  the  names  of  the  witnesses  would  be  useful  to  enable  tlie  defendant's 
attorney  to  prepare  his  client's  defence,  he  does  not  shew,  or  attempt  to  shew,  hov 
they  would  be  of  use  for  that  purpose  ;  the  case  has  been  argued,  and  very  propedy 
argued,  as  addressed  to  the  discretion  of  the  Court,  that  according  to  the  rules  and 
practice  of  the  law,  it  is  the  custom,  iu  cases  of  misdemeanor,  to  grant  a  list  of  tfafi 
witnesses.  I  have  heard  the  argument  of  counsel,  but  as  far  as  my  experience  goeti 
aud  as  fcir  as  I  have  heard,  during  the  argument  of  the  case,  I  have  not  heard  any 
decision  cited,  or  any  authority  read,  upon  which  the  allegation  could  be  supposed  to 
be  founded,  tliat  it  has  been  from  the  earliest  times  tlie  practice  in  misdemeanor  cum 
to  supply  the  accused  with  a  list  of  the  witnesses  against  them.  As  far  as  I  know  or 
have  beard  while  the  case  was  argued,  that  proposition  is  not  sustained  by  the  authoiity 
of  any  judge,  or  even  the  dictum  of  any  writer  upon  the  subject;  therefore*  I  think  it 
plain  that  a  mistake  has  been  committed  and  exists  on  the  part  of  the  traverso^s 
counsel,  in  advancing  that  ])roposition  as  a  part  of  the  common  law;  it  has  been  ad- 
vanced generally,  and  is  applicable  to  all  cases.  Now,  although  tlierc  may  be  a  prin- 
ciple applicable  to  all  cases,  that  it  is  desirable  tliat  parties  accused  of  criminal  offences 
should  have  every  fair  and  due  means  afforded  to  them  of  preparing  their  defence,  and 
oltliough  tliat  principle  in  all  its  longitude  applies  to  cases  of  felony  as  well  as  mxcde- 
mcanor,  yet  it  has  not  been  attempted  to  be  argued  that  the  rule  here  contended  for 
was  ever  heard  of  as  aj)plicable  to  cases  of  felony ;  and  I  would  say,  considering  the 
rule  in  itself,  that  if  there  is  a  distinction  to  be  taken  in  its  a2)plication,  it  ought  to  be 
applied  more  favourably  towards  persons  accused  of  the  greater  offence.  But  it  is* 
been  said  that  the  rule  is  applicable  to  cases  of  treason,  and,  by  analogy,  ought  to  ^ 
extended  to  misdemeanors  ;  but  I  take  that  also  not  to  be  the  law;  for,  if  ther»^'''y 
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•luJogy  applicable  between  misdemeanors  and  treasons,  I  should  be  glad  to  know  why 
it  ahoold  not  be  equally  applied  also  between  treasons  and  felonies.  Treasons  are  cases 
md  gmeris,  and  are  not  to  be  considered  as  governing  cases  of  misdemeanor  at  all.  The 
kw  has  in  its  mercy  extended  privfleges  to  persons  on  trial  for  their  lives,  liberties,  and 
properties,  as  persons  accused  of  high  treason  are,  in  consideration  of  the  penalties 
ittiMehed  to  those  crimes,  if  the  parties  are  found  guilty.  In  cases  of  treason,  origi- 
mXLj,  the  accused  parties  had  no  right  to  a  list  of  the  names  of  the  witnesses  against 
tiiem,  nor  to  a  copy  of  the  indictaient.  But  by  the  statute  of  7  Wm.  3,  c.  3,  in 
eonsideration  of  the  dreadful  penalties  inflicted  in  those  cases,  it  is  provided  that 
lliey  should  be  furnished  with  a  copy  of  the  indictment  against  them,  but — making 
a  reservation— -not  the  names  of  the  witnesses.  So  that,  up  to  that  period,  in  no 
CMe,  whether  of  treason,  felony,  or  misdemeanor,  was  the  accused  party  entitled  at 
eoaimon  law  to  be  furnished  with  a  list  of  the  witnesses  against  him.  There  is 
Bothing  in  the  Statute  of  Treason  shewing  an  analogy  which  ought  to  govern  the  case 
More  the  Court,  but  that  which  appears  to  me  to  afford  a  strong  argument  the  other 
way ;  for  the  statute  is  not  silent  as  to  the  furnishing  a  .list  of  £e  witnesses,  but 
WEpxestlj  excludes  it.  I  can  and  do  conceive  a  very  cogent  reason,  as  put  by  the 
Attorney-General  to  the  Court,  why  a  list  of  the  witnesses  should  not  be  furnished  to 
te  accused ;  though,  undoubtedly,  he  is  entitled  to  a  copy  of  the  indictment  containing 
die  charges  against  him,  and  the  informations  upon  which  it  is  founded.  The  statute 
kw  (o)  of  the  country  affords  a  melancholy  example  of  the  principle  to  be  called  in 
fMstbn  l^y  the  operation  of  such  a  proposition  as  is  contended  for  by  the  traverser's 
«NmseL  Witnesses  have  been  murder^ — witnesses  have  been  maimed — ^witnesses  have 
been  intimidated — and  witnesses  have  been  bribed ;  and  by  all  such  means  the  due 
administration  of  justice  has  been  frustrated  and  defeated,  instead  of  being  promoted. 
Now  this  being  the  state  of  the  case,  the  Court  is  called  on,  without  any  reason  which 
ippears  satisfsctory,  without  those  aflidavits  to  which  I  have  already  referred,  and 
vlneh  are  to  be  looked  for  and  expected  on  an  application  of  this  kind,  to  make  for  the 
irst  time  in  this  country  a  new  rule,  which  would  be  applicable  not  merely  to  the  pre- 
spt,  but  also  to  every  other  case  of  misdemeanor,  that  in  every  case  the  party  accused 
dndd  be  furnished  with  a  list  of  the  names  of  the  witnesses.  The  legislature  has 
■ide,  from  time  to  time,  additions  to  the  common  law,  to  the  benefit  of  which  the  par- 
4i»  are  entitled  as  a  matter  of  right — ^namely,  to  be  furnished  with  a  copy  of  the  indict- 
Mnt  and  of  the  ori^nal  informations  sworn  against  them,  and  upon  which  they  have 
been  held  to  bail ;  and  one  might  suppose  that  the  legislature  conceived  that,  having 
Stained  those  privileges  to  which,  at  common  law,  they  were  not  entitled,  suflicient 
ttd  reasonable  means  of  defence  were  afforded  them,  wiUiout  furnishing  them  with  ^e 
Woes  of  the  witnesses  against  them,  whereby  the  safety  of  those  persons  might  be  com- 
framised,  and  a  clue  afforded  to  the  frustration  of  the  object  of  the  prosecution,  instead 
ti  the  attainment  of  justice.  It  appears  to  me,  that  where  a  party  comes  before  the 
Court  to  make  an  explanation  of  this  kind  ex  graiid,  he  should  make  it  appear  satis- 
fcctarily,  that  it  is  necessary  for  his  defence  to  have  the  names  of  these  witnesses,  for 
the  non-furnishing  of  which  I  can  conceive  a  very  good  reason  to  exist ;  or,  at  least, 
ttat  he  should  confine  himself  to  the  analogy  of  the  existing  cases,  in  which  the  law 
fmrided  that  the  names  of  the  witnesses  should  be  furnished  ;  for,  to  go  back  to  the 
4Me  of  treason,  by  the  statute  of  Anne,  it  is  provided,  that  the  names  and  additions  of 
tke  jurors,  and  the  names  and  additions  of  the  witnesses,  shall  be  furnished — but  when  ? 
Ten  days  before  the  trial.  Is  that  a  precedent  to  induce  the  Court,  without  any  suffi- 
;  reason  being  assigned,  to  make  an  order  for  the  furnishing  the  witnesses'  names 
\  tiiis  misdemeanor  case  ^ty  or  sixty  days  before  the  trial  ?  It  would  be  making  a 
'  precedent  that  was  never  before  bought  of;  no  corresponding  precedent,  as  fisu:  as 
^  can  see,  exists  up  to  the  present  day  with  regard  to  felonies ;  and  although  a  person 
Wtased  of  felony  might  require  it  as  much  as  a  person  accused  of  misdemeanor,  the 
hm  alkiWB  him  no  such  privilege  to  enable  him  to  defend  himself;  there  is  no  sta- 
tutable prov\non  for  it  in  either  case.     The  officer  of  the  court  on  a  former  occasion 

(a)  ReferriDg,  probably,  to  thp  56  Geo.  3,  c.  87,     or  kept  back  by  the  defendant,  or  any  person  on  hit 
1r.,  by  one  of  the  clauses  in  which  it  is  prorided  that     behalf,  his  examinations  are  admissible  at  eridence 
is  entain  eases,  where  a  witness  has  been  mordered     in  support  of  the  indictment. 
VOL.  I.  B 
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ireported  that  the  furnishing  the  witnesses'  names  in  misdemeanor  cases  was  never 
known  in  this  country*  It  has  been  very  ingeniously  argued  that  there  could  be 
no  practice  on  the  subject  existing  in  this  country ;  that  there  is  nothing  to  shew  what 
the  practice  is  or  is  not.  It  has  been  said  by  Mr.  O'Hagan  that  no  practice  could  have 
sprung  up  before  the  56  Greo.  3,  passed  in  1816»  which,  for  the  first  time,  made  it  deir 
that  the  witnesses  who  were  to  be  examined  before  the  grand  jury  were  to  be  sworn  in 
open  court,  inasmuch  as  the  accused  persons  had  the  means  of  knowing  who  the  wi^ 
Besses  sworn  in  open  court  were,  and  they  did  not  require  to  be  fumi&ed  with  a  liit 
of  the  names ;  that  the  parties  thereby  acquired  a  privilege  they  did  not  before  posseai, 
that  of  being  able  to  become  acquainted  with  the  names  of  the  witnesses ;  and  that  thej 
are  deprived  of  that  privilege  by  the  stat.  1  &  2  Vict.  c.  37,  which  enacts,  that  tbe 
practice  of  swearing  the  witnesses  in  open  court  shall  be  discontinued,  and  that  the 
witnesses  shall  be  sworn  before  the  grand  jury.  [His  lordship  here  adverted  to  the  re- 
spective observations  of  Mr.  Whiteside  (for  the  traversers),' and  the  Attomey-Genenl 
for  the  Crown,  as  to  what  took  place  when  the  witnesses  were  sworn  in  court,  and  the 
advantages  to  be  derived  from  it,  and  having  observed  that  he  thought  that  probtUy 
the  view  taken  by  neither  the  one  learned  gentleman  nor  the  other  was  exactly  cocnd; 
proceeded  to  say] — Supposing  the  advantages  to  go  to  the  extent  contended  farhyhb, 
O'Hagan,  does  it  necessarily  follow  that  no  rule  of  practice  existed  before  the  jm 
1816  ?  Up  to  that  period  the  parties  had  not  the  means  of  ascertaining  their  aocusen* 
names  by  seeing  them  sworn  in  court,  the  practice  being,  as  recited  in  the  Act  of  Bv- 
liament  (56  Qco.  3,  c.  87),  to  find  bills  of  indictment  without  tiie  witnesses  being  ob- 
amined  before  the  grand  jury.  But  if  such  is  the  case,  how  does  it  happen  that  iq»  tD 
the  year  1816  no  person  accused  of  misdemeanor  required  to  be  informed  of  the  mm» 
of  the  witnesses  against  him,  except  it  was  that  there  was  no  such  practice  in  ""^t^fp* 
in  this  country,  as  is  contended  for  by  the  traverser's  counsel  ?  At  all  events,  if  sich 
a  practice  did  exist,  I  do  not  see  any  foundation  or  any  reason  for  pushing  it  in  tk 
present  case  beyond  the  practice  in  cases  of  high  treason,  where  the  names  are  ontyti 
be  furnished  ten  clear  days  before  the  trial ;  and  the  cases  which  have  been  cited  fnm 
Oarrington  and  Payne  do  not  shew  the  existence  of  any  such  rule  as  has  been  contendei 
for ;  they  only  go  to  this,  that  at  the  trial,  when  there  is  no  longer  any  danger  frw 
the  witnesses  being  known,  if  a  case  be  made  to  the  satisfebction  of  the  judge,  diat  tk 
'absent  witnesses  should  be  called,  he  can  make  an  order  that  the  witnesses  whose  naaeB 
are  mentioned  on  the  back  of  the  indictment  be  called,  in  order  to  give  the  aocaied 
parties  a  power  to  cross-examine  them.  I  do  not  think  that  those  cases  go  a  jot  beyond 
this  ;  and  they  are,  therefore,  no  precedent,  in  my  opinion,  for  the  present  i^pplicatiodi 
and  the  rule  appears  to  me  a  most  useful  and  sensible  one  for  the  protection  of  witneiMfti 
It  b  no  small  matter  for  witnesses  to  be  exhibited  in  the  public  papers,  day  after  difi 
and  to  have  their  characters  discussed  and  vilified.  That  is  one  danger  to  be  ap|is* 
hended ;  and  another  is,  that  those  unfortunate  persons  might  be  put  out  of  the  way-* 
I  do  not  say  by  foul  means,  but  by  foul  means  or  otherwise.  Such  are  the  dangers  d 
giving  the  names ;  and  I  do  not  see  any  ground  upon  which  the  Court  can  make  tt 
order,  without  precedent  both  in  this  country  and  in  England.  That  there  should  be 
a  different  practice  in  England  and  Ireland  is  a  circumstance  to  be  regretted,  if  it  is  tk 
case ;  but  I  should  observe,  that  no  authority  has  been  produced  in  support  of  sudi  tt 
allegation,  not  even  the  assertion  of  any  text- writer.  Nothing  has  been  produced  to 
shew  that  the  practice  is  different  in  the  two  countries  but  the  assertion  of  the  existenoe 
of  a  different  practice,  by  a  gentleman  who  appears  to  take  upon  himself  to  swear  to 
the  existence  of  a  practice  in  England  to  give  the  names  of  the  witnesses.  Not  beiag 
an  officer  of  the  Court  of  Queen's  Bench  in  England,  how  can  we  know  what  kb 
experience  has  been,  or  how  far  his  statement  is  to  be  relied  on  ?  Why  are  we  not  to  k 
satisfied  of  the  practice  by  a  statement  imder  the  hand  of  the  proper  officer  of  tb 
Court  of  Queen's  Bench  in  England.  Therefore  I,  for  the  present,  disclaim  being  hc^ 
or  tied  up  by  the  statement  of  Mr.  Coppock,  or  Mr.  Roberts,  or  Mr.  Jones ;  an<^thoogfc 
in  the  particular  instance  mentioned  by  one  of  those  gentlemen,  the  cas^  ot  the  Ckr- 
tists,  in  which  he  says  he  was  their  solicitor,  he  appears  to  hav©  been  furnis|ied  with 
the  names  on  the  back  of  tlie  indictment,  yet  he  does  not  make  a  statement  that  oouki 
form  a  ground  for  a  positive  affidavit  that  such  is  the  established  practice  in  the  Cooit 
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>f  Queen's  Bench  in  England.  Perhaps,  on  inquiry,  a  particular  reason  might  have 
«en  suggested  for  the  course  adopted  in  that  particular  case.  The  steps  might  have 
een  taken  without  opposition,  and,  in  fact,  the  practice  does  not  seem  to  have  heen 
▼er  brought  under  the  consideration  of  the  Court.  It  does  not  appear  when,  or  on 
rhat  foundation,  such  a  practice  took  its  rise ;  but  if  I  were  driven  by  necessity  to 
lecide  by  which  practice  I  should  abide — regretting,  as  I  should  do  most  extremely, 
he  existence  of  a  difference  of  practice  between  the  two  courts — still  I  should,  until  I 
aw  some  better  reason  than  has  been  yet  brought  before  me,  abide  by  the  practice  as 
b  b  reported  to  exist  in  this  countr}'.  For  these  reasons,  I  am  not  satisfied  that  this 
lentlcman  should  now  be  furnished  with  the  names  of  the  witnesses,  and  my  opinion, 
herefore,  is,  that  this  motion  ought  to  be  refused. 

Burton,  J.,  concurred  in  the  opinion  of  the  Lord  Chief  Justice,  that  what  was 
low  sought  for  by  the  traverser  ought  not  at  this  time  to  be  granted.  When  the 
ipplication  was  first  made,  though  in  a  different  form,  I  did  not  mean  to  exclude 
the  consideration  of  any  motion  not  precisely  of  the  same  description,  but  having 
in  view  the  same  object,  namely,  the  obtaining  a  list  of  the  witnesses  examined 
)efore  the  grand  jury,  I  was,  in  the  first  instance,  pressed  by  the  arguments  of  the 
naverser's  counsel,  and  certainly  felt  a  wish  that  the  application  might  be  one  which 
htn  might  be  no  sufficient  reason  on  the  part  of  the  Crown  for  objecting  to  ;  for  I  da 
sot  desire  that,  when  an  application  is  made  on  behalf  of  a  person  accused  of  a  crime, 
ather  of  a  public  or  private  nature,  he  should  not  have  every  reasonable  means  of 
iefending  himself.  Therefore  I  did  entertain  the  hope,  I  might  almost  say  the  expec- 
tition,  that  this  application  might  have  been  complied  with  by  the  Crown,  either  pre- 
nsely  as  it  has  been  made,  or  subject  to  such  terms  as  it  might  be  thought  necessary 
to  impose.  The  Court  is  to  consider,  first,  is  the  traverser  entitled  dejure  to  what  he 
Keks  ?  and  secondly,  if  he  is  not,  is  his  request  so  reasonable  that  it  ought  to  be  com- 
piled with  }  It  strikes  me,  for  the  reasons  given  by  my  Lord  Chief  Justice,  so  clearly 
md  distinctly,  that  it  would  be  a  waste  of  public  time  to  add  any  thing  to  what  he  has 
ilated,  that  the  application  is  not  one  of  right.  The  learned  judge  then  commented  at 
length  on  the  second  branch  of  the  question,  and  referred  to  the  statutes  of  56  Geo.  3,, 
c  87,  and  1  &  2  Vict.  c.  37,  and  proceeded  to  say  that  it  might  be  very  material  to  au 
lecosed  person  to  know  the  names  on  the  back  of  the  bill,  as  he  might  in  certain  cases 
be  induced  not  to  call  witnesses  for  his  defence,  relpng  that  the  parties  who  were 
intended  to  be  examined  for  the  prosecution  would  be  sufficient  to  sustain  that  defence  ; 
iNit  he  did  not  take  it  to  have  ever  been  a  principle  of  law,  that  an  accused  person  was 
entitled  at  any  time  he  pleased  to  be  made  acquainted  with  the  names  of  the  persons 
cumined  before  the  grand  jury ;  the  reasons  suggested  by  the  Chief  Justice  prove  that 
very  great  inconveniences,  and  circtimstances  prejudicial  to  the  administration  of  jus- 
tice, might  follow  from  carrying  out  the  proposition  to  the  extent  contended  for  by  the 
tnterser's  counsel.  I  felt  strongly  a  wish  that  there  might  have  been  no  inconve-^ 
ifience  or  mischief  in  granting  the  application,  and  the  first  impression  on  my  mind 
iw»,  that  there  might  be  no  reasonable  objection  to  it.  The  learned  judge  further 
observed,  however,  that  from  the  peculiar  circumstances  of  the  case,  and  the  present 
■toation  of  the  country,  there  might  be  some  risk  to  the  administration  of  justice  ia 
tben  granting  the  application ;  and  as  to  what  was  alleged  to  be  the  practice  in  the 
Drown  Office  of  England,  he  did  not  think  it  necessary  to  advert  to  that  subject,  after 
irhat  had  been  suggested  by  the  Chief  Justice. 

Cbampton,  J. — At  this  late  hour  I  should  not  feel  myself  warranted  in  saying  more 
han  that  I  concur  in  the  opinion  of  the  Chief  Justice,  were  it  not  that  one  of  the  mem- 
bers of  the  Court  differs  ^om  the  majority  upon  a  point  which  is  of  considerable 
mportance.  [His  lordship  then  referred  to  the  fact  of  witnesses'  names  being  given  in 
teason  cases,  and  the  depositions  in  other  cases,  only  by  reason  of  the  statutes,  and  to 
behf  not  being  given  in  cases  of  felony  at  all,  and  proceeded  to  observe] — ^The  traverser 
•lis  on  the  Court  to  make  an  order  changing  the  practice  of  the  Court  in  criminal 
voceedings,  on  the  authority  of  what  is  alleged  to  be  the  practice  in  England  upon 
rhat  is  called  "  Practice ;"  but  where  is  that  practice  to  be  found  ?  But  I  pay  no 
ttention  to  the  affidavits  to  vouch  what  the  English  practice  is ;  the  practice  ought  to 
le  taken  from  persons  of  higher  authority.     If  there  be  any  practice  in  England  to  ^vc 
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the  names,  it  is  to  give  them  as  part  of  the  indictment ;  hut  even  if  it  is  so,  is  it  to 
govern  the  practice  in  this  country  ?  We  have  here  our  own  experience,  and  tk 
report  of  our  officer,  a  person  of  considerable  experience,  to  guide  ns  as  to  thepractifie; 
and  the  practice  of  the  Court  is  the  law  of  the  Court.  [T^e  learned  judge  then  pio- 
ceeded  to  state  his  reasons  at  great  length.]  As  a  matter  of  right,  it  is  impoeaibfetD 
sustain  this  application  ;  then  it  is  made  to  the  discretion  of  the  Court.  I  think  tint 
if  proper  grounds  were  made,  and  at  the  proper  time,  the  Court  might  be  inclined  to 
grant  this  application ;  but  what  are  the  grounds  upon  which  this  application  is  made  ? 
The  traverser  has  not  denied  on  his  oath  that  he  knows  the  names  of  the  witnesm; 
^erefore  the  Court  may  assume  that  he  does  know  the  names ;  for  on  two  former  ooci- 
sTons,  when  the  case  was  before  the  Court,  neither  the  traverser  nor  the  respectsbk 
gentleman  concerned  stated  on  oath  that  they  did  not  know  the  witnesses'  names ;  tsd 
it  is  possible  that  they  may  have  transpired,  though  there  is  no  legal  way  in  which 
they  might  be  known.  Is  it  bond  fide  for  Information  to  enable  the  party  to  make  his 
defence  that  a  list  of  the  names  is  required  ?  The  Court,  in  using  its  discretion,  shoald 
require  to  be  satisfied  of  the  purpose  for  which  the  names  are  required,  and  that  it  is 
not  for  some  purpose  which  would  be  prejudicial  to  the  trial,  although  I  do  not  men 
to  impute  any  such  motives  to  the  traverser  or  his  legal  advisers.  Here  the  prin^k 
is  laid  down,  that  the  moment  the  indictment  is  found,  the  traverser  is  entitled  to  hne 
the  names  of  the  witnesses,  and  undoubtedly  he  is,  if  they  are  part  of  the  indictmol 
Another  circumstance  which  influences  me  is,  that  the  application  is  made  seven  wedn 
before  the  trial.  It  is  a  motion  without  precedent  in  ^is  country,  without  a  singk 
adjuclged  case  to  support  it.  I  think  it  is  the  safest  course  to  stand  by  the  estaUiihed 
practice  which  has  prevailed  for  a  long  period  of  time  in  this  country  than  to  in&i%e 
in  the  introduction  of  a  novelty  which  might  be  highly  dangerous ;  and  I,  therete, 
am  of  opinion  that  this  motion  ought  to  be  refused. 

PsaRiK,  J. — Notwithstanding  all  that  I  have  heard  at  the  bar,  and  from  my  Leri 
Chief  Justice  and  my  learned  brethren,  I  am  still  under  the  disadvantage  of  difirii; 
from  the  rest  of  the  Court,  as  I  cannot  see  any  good  reason  for  refusing  the  appKes- 
tion,  or  withholding  the  names  of  the  witnesses  indorsed  upon  the  indictment.  Thii 
is  a  perfectly  distinct  application  ^m  the  previous  motion,  as  has  been  clearly  pat  bf 
the  learned  counsel  for  the  traversers^— so  clearly,  that  it  is  not  necessary  for  ne  to 
make  any  further  observations  upon  it  save  this:  that  when  the  former  order  of  the 
Court  was  made,  when  the  motion  to  amend  the  copy  of  the  indictment  that  had  ben 
furnished,  by  adding  the  names  of  the  witnesses,  was,  in  my  mind,  properly  ntmL 
the  Court  came  to  that  decision,  principally  on  the  ground  that  the  names  indoned  A 
the  back  of  the  indictment  formed  no  part  of  the  in^ctment  itself.  The  present  appi- 
<»tion  is  made  on  the  affidavit  of  the  traverser's  attorney,  the  gentleman  employed  to 
arrange  and  prepare  the  defence,  and  in  that  affidavit  the  names  of  the  witnesses  m 
declared  to  be  essential  for  the  purpose  of  enabling  the  traverser  to  defend  hiniBlf 
effectually.  I  think  that  there  can  be  no  doubt  that  it  may  be,  and  generally  is,  i9f 
important  to  a  person's  defence,  as  well  to  know  who  are  to  be  witnesses  against  bis. 
as  what  the  extent  of  the  charge  brought  against  him  is,  and  the  statute  to  whidi  the 
Court  has  been  referred  by  Mr.  O'Hagan  (6  &  7  Wm.  4,  c.  114),  altering  the  law  in  t 
very  essential  particular,  proves  the  giving  of  that  knowledge  to  be  based  on  mmi 
principle  and  policy,  and  in  my  mind  furnishes  a  good  answer  to  many  of  the  objeetiov 
taken  to  this  application.  The  defence  may  depend  much  on  the  veracity  and  chaIS^ 
ter  of  the  witnesses  for  the  prosecution,  and  therefore  a  knowledge  of  the  names  of  those 
witnesses  is  of  the  greatest  importance  to  the  traverser,  and  those  engaged  for  hin* 
But,  as  was  well  observed  by  my  brother  Burton,  it  might  be  very  important  to  bin  to 
know  that  certain  witnesses  would  be  produced  against  him,  on  whose  tesdmonj  he 
may  rest  his  case  ;  it  might  be  very  necessary  for  him  to  know  their  names,  in  onk 
to  ascertain  what  provision  it  is  necessary  to  make  for  tlie  attendance  of  other  ^ 
nesses  to  support  his  case,  but  it  is  unnecessary  to  go  though  the  other  cases  in  ^iducb 
it  may  be,  or  may  not  be,  necessary  for  a  traverser  to  know  the  names  of  those  per- 
sons who  arc  to  be  witnesses  against  him  ;  because,  in  the  present  oa&e^  the  person  who 
has  the  best  right  to  know,  namely,  the  traverser's  attorney,  has  sworn  that  it  is  in 
this  case,  according  to  his  belief,  essentially  necessary  to  the  defence  of  the  traverser  to 
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know  their  names.  I  am  turprised  that  it  should  have  been  suggested,  as  an  objection 
to  this  application,  that  the  traverser  has  not  made  an  affidavit,  stating  expressly  that 
the  names  of  the  witnesses  are  unknown.  I  cannot  conceive  how  any  gentleman  of 
xeapectability  or  veracity  could  swear  that  it  was  essential  that  his  client  should  be  fur- 
aithed  with  the  names  of  the  witnesses,  if  he  were  conscious  at  the  time  that  his 
dient  knew  those  names  already.  I  take  it,  that  the  statement  in  the  affidavit,  that  he 
believes  it  to  be  essential  for  the  defence  of  the  traverser,  that  he  should  be  furnished 
with  the  names  of  the  witnesses  against  him,  involves,  to  every  well- constituted  mind, 
a  distinct  denial  that  he  does  know  those  names  at  the  time ;  because,  if  the  fact  were 
ibat  he  did  know  them,  the  furnishing  of  them  could  not  be  essential  for  the  traverser's 
defence,  and  the  affidavit  would,  in  my  mind,  amount  to  downright  direct  false  swear- 
ing. No  reason  has  been  produced  to  satisfy  my  mind  that  the  names  of  these  wit- 
aeases  should  be  suppressed.  I  have  before  adverted  to  the  effect  of  the  6  &  7  Wm.  4, 
c«  1 14,  and  I  shall  not  now  dwell  upon  it.  Not  merely  is  there  no  objection  in  prin- 
tiple  to  this  application,  but,  also,  no  inconvenience  has  been  pointed  out  as  likely  to 
•liae  in  this  particular  case  from  its  being  acceded  to.  Under  the  statute  he  is  entitled 
to  the  names  and  depositions  of  all  the  persons  who  have  sworn  informations  against 
him  before  he  is  held  to  bail,  and  if  the  law  requires  that  he  shall  have  these,  I  am  as 
yet  unapprized  of  any  inconvenience  which  would  follow  from  also  giving  him  the 
names  indorsed  upon  the  indictment.  It  appears  to  me  that  the  fact  of  the  traverser 
hmng  been  given  copies  of  the  informations,  furnishes  an  additional  reason  why  he 
should  be  furnished  with  the  names  upon  the  back  of  the  indictment— in  order  that  he 
may  be  able  to  ascertain  whether  it  is  likely  that  additional  proof  has  been  given  against 
l^im  before  the  grand  jury.  It  appears  to  me*  therefore,  that  there  is  no  general  or 
Ipecial  reason  suggested  bearing  upon  this  particular  case  why  the  names  should  not  be 
g^ven.  I  wish  at  diis  late  hour  of  the  day,  and  upon  the  last  day  of  Term,  to  be  as  brie 
m  possible  in  my  observations ;  I  shall,  therefore,  do  little  more  than  refer  to  the  reasons 
that  influence  my  opinion  that  there  is  no  general,  no  sound  objection  to  this  appli- 
cation being  granted.  It  is  said  that  in  this  case  there  is  a  reason  why  this  application 
should  now  be  refused.  The  Court,  on  the  preceding  day,  iixed  the  trial  to  take  place 
on  the  first  Monday  in  the  next  Term,  and  they  did  so  upon  a  due  consideration  of  the 
iffidavits  brought  before  them,  and  of  what  they  regarded  as  a  proper  time  for  the  tra- 
Tersers  to  prepare  their  defence,  taking  also  into  consideration  the  important  circum- 
stances disclosed  as  to  the  state  of  the  jurors'  book.  The  Court  having  done  that,  it 
appears  to  me  that  this  is  exactly  tlie  time  the  party  ought  to  make  this  application  for 
the  names  of  the  witnesses,  provided  it  is  made  band  fide;  for  otherwise  it  cannot  be 
made  before  next  Term,  for  it  is  a  motion  which  cannot  be  made  in  chamber,  unless 
upon  some  particular  circumstances  or  grounds.  It  is  said  that  there  is  no  practice  in 
this  country  in  favour  of  this  application.  But  it  does  not  appear  that  there  is  any 
case  in  which  the  witnesses*  names  were  ever  refused ;  then  it  foUows  that  no  necessi^ 
existed  for  making  such  an  application.  I  think,  therefore,  that  there  is  no  settled 
pnu^tice  one  way  or  the  other.  I  am  not  sure  whether  the  case  of  Eex  v.  Keoxtm(a) 
has  been  mentioned  in  the  argument  of  this  case ;  that  case  occurred  long  before-  the 
passing  of  the  56  Geo.  3.  It  does  appear  to  me,  upon  the  best  consideration  which  I 
ean  give  to  the  documents  laid  before  the  Court,  supported,  as  I  think  they  have  been, 
by  the  case  to  which  Mr.  O'Hagan  and  the  Attomey-Oeneral  have  referred — Reg.  v. 
Gordon  (6  Jur.  996) — that  the  practice  in  England  is  to  give  the  names  of  the  wit- 
nesses indorsed  on  the  indictment ;  and  I  think  it  is  impossible  not  to  admit  that  it  is 
the  practice  to  do  so,  as  it  has  not  been  suggested  on  the  other  side  that  the  practice  is 
otherwise,  and  especially  as  when  an  offer  was  made  at  the  bar  on  the  part  of  the  tra- 
veners  to  allow  the  question  to  rest  on  the  result  of  an  application  from  Mr.  Bourne, 
C3erk  of  the  Crown,  to  the  Clerk  of  the  Crown  in  the  Queen's  Bench  in  England,  that 
offer  was  not  acceded  to ;  therefore  I  must  take  it,  that  if  the  present  application  were 
deemed  necessary  to  be  made  in  Westminster  Hall,  it  would  be  granted  there.  Tak- 
ing this  to  be  the  case,  I  consider,  without  asserting  that  the  practice  of  the  courts  in 
England  is  to  govern  the  practice  in  this  court,  yet  that  if  we  have  no  settled  practice 

(a)  Bex  Y.  Keownj  which  wat  a  case  of  marder,  is     ia  a  separate  form  by  ~^  Brown,  Esq.,  Barrister-at- 
lotto  be  foand  in  the  regular  reports,  but  is  reported     law. 
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of  our  own,  and  if  we  find  a  convenient  rule  established  in  England  on  the  subject,  I 
think  we  ought  to  be  ready  to  follow  it.  But  without  going  to  that  extent,  I  tlunk 
that  at  least  it  is  to  be  fairly  inferred  from  that  practice  that  there  is  nothing  inconsis- 
tent with,  or  obstructive  of,  the  due  course  of  the  administration  of  justice  in  the  adop* 
tion  of  it.  I  think  that  the  common  law  of  England  is  the  common  law  of  Ireland,  and 
that  a  long  and  uninterrupted  practice  proves  what  the  common  law  is,  and  that  it  is 
more  to  be  relied  on  than  the  uncertain  and  unsettled  practice  in  this  country.  Pre* 
vious  to  the  passing  of  the  56  Geo.  3,  the  bills  were  usually  found  without  any  witnesses 
being  sent  before  the  grand  juries  at  all,  upon  the  informations  solely,  contrary  to  tbe 
practice  in  England,  and  contrary  to  the  common  law.  That  practice  was  endeavoured 
to  be  sustained  and  supported,  and  difficulties  were  suggested  as  likely  to  follow  any 
alteration  of  the  practice  in  this  country.  It  was  asserted  that  injury  and  damage  to 
the  witnesses  would  be  the  consequence,  and  that  their  examination  before  the  grand 
jury  would  be  attended  with  a  great  deal  of  difficulty ;  but  yet  the  change  was  foimd 
to  be  followed  by  many  advantages,  some  of  which  have  been  specified,  and  others  hive 
not  been  mentioned ;  and  after  a  great  deal  of  perseverance,  the  56  Geo.  3,  chap.  87, 
was  passed,  and  the  common  law  was  declared  and  established.  I  have  in  the  coune 
of  what  I  have  said  scarcely  adverted  to  the  difiierent  grounds  on  which  my  mind  fan 
come  to  this  conclusion ;  I  have  rather  alluded  to  than  observed  upon  those  grounds,  is 
I  would  have  been  disposed  to  do  at  length  (but  for  the  lateness  of  the  hour)  in  a  case 
so  important,  and  in  which  I  have  the  disadvantage  of  differing  from  my  brethren;  btf 
at  this  late  hour  of  the  day  I  shall  not  now  say  more  than  that  this  application  ouglit, 
in  my  mind,  to  be  granted. 

Whiteside  then  stated  that  they  had  never  contemplated  getting  the  names  tm 
months  before  the  trial,  as  the  Attorney- General  had  served  a  notice  that  he  would 
move  that  the  trial  should  be  fixed  for  the  11th  of  December ;  but  the  trial  haTing 
been  fixed  for  the  15th  of  January,  the  traverser  would  be  satisfied  if  the  list  of  the 
witnesses'  names  were  given  ten  days  before  that  day,  say  on  the  5th  of  January. 

Smith,  A.  G.,  opposed  the  proposition,  and 

The  Court  declined  to  accede  to  it. 


Monday y  January  15,  1844. 

(Before  the  full  Court.) 

The  Queen  v.  Daniel  O'Connell  and  Others. 

'Special jury — Omii$ion  qf  names  from  the  remsedlUtt — Challenge  to  the  array — Misnomer  qfjwrmt 
in  Crown  summon*  exempts  from  serving. 

THE  Clerk  of  the  Crown,  in  calling  over  the  reduced  list  of  the  special  jurors  in  lUs 
case,  came  to  the  name  of  James  Collins  Papworth,  of  106,  Marlborough-stitet. 
Mr.  Papworth  appeared,  but  objected  to  be  sworn,  as  he  stated  his  name  was  CoUiu 
Papworth,  and  not  James  Collins  Papworth.  Service  of  the  Crown  summons  at  lOfit 
Marlborough-street,  was  proved,  but  the  person  who  served  it  stated  that  he  never  saY 
Mr.  Papworth  before  the  service  ;  and  he,  with  great  hesitation  and  difficulty,  pointed 
him  out  in  the  jury-box. 

The  Court,  under  these  circumstances,  permitted  Mr.  Papworth  to  be  passed  over. 

The  Clerk  of  the  Crown  having  called  James  Hamilton,  of  15,  Chamber-street,  Mr. 
Hamilton  objected  to  serve  as  a  juror,  as  he  stated  his  name  was  Joseph  Hamilton,  and 
not  James.  David  Ireland  being  examined  to  prove  the  service  of  the  Crown  sunmuNM 
deposed,  that  when  he  went  to  serve  the  summons,  he  saw  the  juror's  brother  ut  die 
house  mentioned  in  the  summons,  and  that  he  told  him  that  his  brother's  name  was 
Joseph  and  not  James ;  and  that,  on  going  the  next  time  to  serve  him,  he  saw  the 
mistress  of  the  house,  who  stated  to  him  her  husband's  name  was  Joseph,  and  no  per- 
sonal service  was  effected. 
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The  ConsT  allowed  Mr.  Hamilton  to  be  excused  from  serving.  Some  of  the  other 
jmon  called  having  been  excused,  upon  medical  testimony  of  their  inability  to  serve — 

James  Hamilton,  of  Ormond  Quay,  having  answered  to  his  name,  was  about  to  be 
sworn,  when  Sir  Coleman  0*LoughUn,  on  behalf  of  Daniel  O'Connell,  tendered  the 
following  chaUenge  to  the  array : — 

"  The  Queen*!  "  And  now  on  this  day,  to  wit,  on  the  15th  day  of  January,  in  the  year 
V.  I  of  our  Lord  1844,  comes  the  said  Daniel  O'Connell,  in  his  proper  person, 
0*Connell  [and  the  jurors  empanelled,  and  so  forth,  also  come,  and  thereupon  the 
and  Others.]  said  Daniel  O'Connell  challenges  the  array  of  the  said  panel,  because  he 
says  that  at  the  Special  Sessions  heretofore  holden  in  and  for  the  county  of  the  city  of 
Dublin,  to  wit,  on  the  14th  day  of  November  last  past,  to  wit,  at  Dublin,  in  the  county 
of  the  city  of  Dublin  aforesaid,  before  the  Right  Honourable  Frederick  Shaw,  Recorder 
of  the  said  city  of  Dublin,  for  the  purpose  of  examining  a  list  of  jurors  for  the  said 
county  of  the  city  of  Dublin,  for  the  now  current  year,  to  wit,  the  year  1844,  pursuant 
to  the  statutable  enactment  in  such  case  made  and  provided  ;  the  clerk  of  the  peace  in 
and  for  the  county  of  the  said  city  of  Dublin  duly  laid  before  the  said  Recorder  divers, 
to  wit,  twenty  lists  theretofore  duly  furnished  to  the  said  clerk  of  the  peace  by  the 
several  collectors  of  grand  jury  cess  within  the  said  city,  in  that  behalf  duly  authorized 
to  make  such  lists,  containing,  or  purporting  to  contain,  a  true  list  of  every  man 
lesiding  within  their  respective  districts  of  collection  who  was  qualified  and  liable  to  serve 
at  a  juror,  pursuant  to  the  statutes  in  such  case  made  and  provided,  with  the  Christian 
and  surname  of  each  written  at  full  length,  and  with  the  true  place  of  abode,  the  title, 
quality,  calling,  or  business,  and  the  nature  of  the  qualification  of  every  such  man,  in 
dieir  proper  columns,  pursuant  to  the  statutable  enactments  in  such  case  made  and 
provided.  And  the  said  Daniel  O'Connell  further  says,  that  the  said  several  lists  respec- 
tively were  by  the  said  Recorder,  at  the  said  Specisd  Sessions,  duly  corrected,  allowed. 
and  signed  by  the  said  Recorder,  pursuant  to  the  statutable  enactments  in  such  case 
made  and  provided  ;  and  that  the  several  persons  whose  names  are  hereinafter  mentioned 
were  then  and  there  adjudged  by  the  said  Recorder  to  have  the  qualifications  hereinafter 
named,  and  that  the  names  of  the  said  several  persons  were  then  and  there  contained 
in  the  said  several  lists  so  corrected,  allowed,  and  signed  as  aforesaid ;  but  the  said 
Daniel  O'Connell  says  that  the  said  Recorder  did  not,  as  by  said  statutable  enactments 
.ia  directed,  cause  to  be  made  out  from  said  several  last- mentioned  lists  one  general  list 
eontaining  the  names  of  all  the  persons  whose  qualification  had  been  so  allowed, 
mranged  according  to  rank  and  property,  nor  did  the  said  Recorder  thereupon,  or  at 
all.  deliver  such  general  list  containing  such  names  to  the  clerk  of  the  peace,  to  be  fairly 
copied  by  the  said  clerk  of  the  peace  in  the  same  order  as  by  tlie  said  statutable  enact- 
ments is  directed,  but  on  the  contrary  thereof  neglected  so  to  do  ;  and  the  said  Daniel 
O'Connell  further  says  that  a  certain  paper-writing,  purporting  to  be  a  general  list, 
porporting  to  be  made  out  from  such  several  lists  so  corrected,  allowed,  and  signed  as 
afoietaid,  was  Ulegally  and  fraudulently,  and  for  the  purpose  and  with  the  intent  to 
prcgndice  the  said  Daniel  O'Connell  in  the  cause,  made  out  by  some  person  or  persons 
•unknown ;  and  the  said  Daniel  O'Connell  says  that  the  said  list,  purporting  to  be  such 
general  list,  does  not  contain  the  names  of  all  the  persons  whose  qualification  has  been 
allowed  upon  the  correcting,  allowing,  and  signing  of  said  lists  as  aforesaid  by  the  said 
Recorder,  but  omitted  the  names  of  divers,  to  wit,  sixty  persons,  whose  qualification 
respectively  to  be  on  said  list  had  been  so  allowed  as  aforesaid  by  said  Recorder,  which 
•aid  several  persons  whose  names  were  so  omitted  are  as  follows,  that  is  to  say  [here 
follow  sixty  names  inserted  in  the  challenge].  And  the  said  Daniel  O'Connell  further 
.MjrSf  that  the  saidseveral  persons  whose  names  were  so  omitted  from  the  said  fraudulent 
paper- writing,  purporting  to  be  the  general  list  as  aforesaid,  were  at  the  time  of  the 
retom  of  the  said  collectora'  lists,  and  at  the  time  of  the  said  Special  Sessions,  and  still 
are,  severally  resident  within  the  county  of  the  said  city  of  Dublin,  and  were  at  the  said 
several  times,  and  now  are,  duly  qualified  to  be,  and  should  and  ought  to  have  been, 
placed  upon  the  said  general  list ;  and  the  said  Daniel  O'Connell  further  says  that  from 
the  nid  fraudulent  paper- writing,  purporting  to  be  such  general  list  as  aforesaid,  and 
a  certain  book,  purporting  to  be  the  jurors'  book  of  the  taid  county  of  the  city  of 
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Dublin  for  the  current  calendar  year,  to  wit,  for  the  year  1844,  was  made  up  and  framed, 
and  that  from  the  said  bcx)k,  so  purporting  to  be  the  jurors'  book  of  the  said  county  of 
the  city  for  the  said  cument  year,  was  made  up  the  special  jurors'  list  for  the  said  cuirent 
year,  to  wit,  the  year  1844,  and  that  the  said  Daniel  O'Connell  saith  that  the  said 
several  persons,  whose  names  were  so  omitted  from  the  said  fraudulent  paper- writing, 
purporting  to  be  such  general  list,  were  also  omitted  from  the  said  book,  purporting  to 
be  the  said  jurors'  book,  and  from  the  said  list,  purporting  to  be  the  said  special  jorors' 
list ;  and  the  said  Daniel  0*Connell  further  saith,  that  the  said  several  persons  so 
omitted  as  aforesaid  had  been  duly  adjudged  and  allowed  by  the  said  Recorder  at  the 
said  Special  Sessions  to  be  persons  having  the  qualifications  qualifying  and  entitling  them, 
and  each  of  them  respectively,  to  be  upon  the  jurors'  book,  and  also  to  be  upon  the 
special  jurors'  list  for  the  current  year,  to  wit,  the  year  1844  ;  and  the  said  Daniel 
O'Connell  further  saith  that  the  panel  aforesaid,  made  and  returned  to  try  the  issne  in 
this  cause  between  the  Crown  and  the  said  Daniel  O'Connell,  is  arranged  and  coo- 
structed  from  the  said  list,  purporting  to  be  the  said  special  jurors'  list  for  the  year 
1844,  so  made  out,  as  aforesaid,  to  tlie  damage  and  wrong  of  the  said  Daniel  O'Connell 
And  the  said  Daniel  O'Connell  further  saith,  that  the  said  ^uduleut  omission  of  the 
said  several  persons  named  on  the  said  paper- writing  purporting  to  be  such  general  list 
as  aforesaid  was,  without  the  knowledge,  consent,  privity,  contrivance,  suggestion,  or 
sanction  of  the  said  Daniel  O'Connell,  or  any  person  or  persons  for  him, or  with  him,  or 
with  his  privity,  or  in  any  way  whatsoever  by  his  authority,  or  on  his  behalf,  or  wifli 
his  privity,  and  that  the  said  panel  was  so  arranged  as  aforesaid  from  the  sud  paper- 
writing,  purporting  to  be  such  special  jurors*  list  as  aforesaid,  without  the  consent,  nd 
against  the  protest  and  will  of  the  said  Daniel  O'Connell,  and  that  the  Clerk  of  Ik 
Grown  for  the  county  of  the  city  of  Dublin,  and  the  Crown  solicitor  acting  for  the  Cio#ii 
in  this  prosecution,  had  due  notice  of  the  premises  before  the  said  panel  was  so  arraogei 
and  this  the  said  Daniel  O'Connell  is  ready  to  verify ;  wherefore  he  prays  judgmeDl 
and  that  the  said  panel  may  be  set  aside,  and  quashed,  and  so  forth. 

"  Obrald  Fitzgibbon, 
"  Coleman  O'Loughlik. 
••  P.  Mahont,  Attorney." 

Similar  challenges  were  put  in  on  behalf  of  the  other  traversers. 

Smith,  A.  G.,  on  behalf  of  the  Crown,  demurred  ore  tenus  to  all  the  challenges;  ndL 
in  support  of  the  demurrer,  contended  that  the  challenge  was  argumentative  ;  that  Ai 
Court  could  not  go  behind  the  acts  of  the  Recorder,  the  clerk  of  the  peace,  andlte 
sheriff,  but  must  presume  they  had  duly  discharged  their  respective  duties  as  potte 
officers,  there  being  no  allegation  of  fraud  imputed  in  the  challenges  to  any  one  in  pi^ 
ticular,  but  merely  a  vague  and  general  charge  of  fraud,  and  that  no  issues  coukl  te 
taken  upon  them  ;  and  that  a  challenge  to  the  array  for  indifierenoe  in  the  MafllorM 

the  Crown  Office  did  not  lie  (Rex  v.  Edmonds,  4  B.  &  Aid.  471) ;  that  they tiJMJ 

a  negative  pregnant,  leading  to  this  affirmative,  that  the  Recorder  had  rightly  diutbatgiJ 
his  duty,  and  that  there  was  no  imputation  whatever  of  fraud  cast  upon  the  Cro«ii»  ^ 
diarged  against  them  ;  and  that  the  averment  in  the  challenge  would  be  answered  bflfei 
transposition  of  a  single  name  in  the  list :  for  instance,  if  a  peer's  son  was  placed  imm 
a  baronet  ought  to  be.  The  learned  Attorney- General  proceeded  to  argue,  that  if  lb 
challenge  were  held  good,  it  would  result  that  if  a  person  was  designedly  to  oimt « 
transpose  a  single  name,  he  would  have  the  power  of  nullifying  the  whole  list ;  bnftte 
statute  contemplated  the  possibility  of  alterations  and  omissions  in  the  Est,  and  k 
various  sections  provided  a  penalty  for  the  misconduct  of  die  various  officers  in  wtdk 
case,  but  not  declaring  the  whole  list  void.  The  Attorney- General,  in  his  aigoBMA 
referred  to  the  following  authorities :  Reg.  v.  Couraby  (1  Cr.  &  Dix.  C.  C.  56) ;  Bmt> 
Edmonds  (4  B.&  Aid.  471);  Rex  v.  FUzpatrick  (1  Cr.  &  Dix.  513);  d&4Wa.4» 
c  91  (Jury  Act),  ss.  1.  24,  25, 9. 

Sir  Coleman  O'Loughlin  and  Fitzgibhon,  in  support  of  the  challenge. 

The  following  cases  were  cited  for  the  traversers :  NowUm  v.  The  Kimg  (1  Hoi*  A 
Bro.  164)  ;  Kgnnton  v.  Mayor  of  Shrewsbury  (Andr.  85)  ;  R.  v.  Burridge  (1  StraffKi 
598,  &  2  Ld.  Ri^in.  1364 ;  8  Mod.  245,  S.  C.)  ;  Rex  r.  Johnson  (2  Str.  1000);  «^ 
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;  in  Cro.  Cir.  Comp.  123-4  ;    Dick.  Qr.  Sess.  by  Talf. ;    Bac.  Ab.  tit.  Jury  ; 
r.  L.  44 ;  and  Chief  Justice  Bushe's  decision  at  the  Maryborough  Special 
on,  1831  (Dub.  1832). 
S.  G.,  replied. 

PATH  BR,  C.  J.,  pronounced  judgment  at  great  length,  declaring  his  opinion  to 
he  demurrer  should  be  allowed,  and  the  challenge  overruled. 
s,  J.,  concurred  with  the  Chief  Justice,  as  did  idso  Cramfton,  J. 
7,  J.,  was  of  opinion  that  the  challenge  ought  to  be  allowed,  although  he  had 
to  that  conclusion  without  considerable  doubt ;  but  that  he  was  of  opinion  the 
might,  after  the  mistake  was  discovered,  have  called  on  the  sheriff  to  rectify  the 
lok  according  to  the  true  list  of  the  names. 

Demurrer  allowed. 


January  20  and  22. 

Thb  Qubbn  v.  O'Cokkell  and  Othbrs.  (a) 

Btfidenee-^Praetict. 
nenitprinUd  by  dir^etiom  qfone  of  ike  traoeners,  and  one  ofwkiehwae  signed  hy  anoik^ 
were  admiited  in  evidence  in  support  of  an  overt  act  in  an  indictment  for  eontpiraeyt 
leither  the  printing  orpubHshing  them  was  laid  as  an  overt  act  in  the  indictment^  nor  ep€» 
the  bill  of  particulars  as  intended  to  be  relied  on  in  evidence. 

\at  a  trial  at  bar  may  be  proceeded  with,  notwithstandinff  the  absence  qf  one  of  the  judges 
during  a  portion  qf  the  trial, 

proposed  on  behalf  of  the  Crown  to  read  in  evidence  a  pamphlet,  entitled 
ftructions  for  the  appointment  of  Repeal  Wardens  and  Collectors  of  the  Repeal 
fir  Duties,"  &c.  &c.     It  was  proved  by  a  witness  named  Browne  to  have  been 


rder  to  reader  the  dedtions  which  follow 
i  intelligible,  it  is  necessary  to  gl^e  a  brief 
the  charges  contained  in  the  indictment, 
«  bill  of  particulars. 

count  charged  that  the  several  trafersefs 
did  combine,  conspire,  confederate)  and 
each  other,  an\l  with  divers  other  persons 
«s  are  to  the  jurors  aforesaid  unknown, 
tnd  create  diseontent  and  disaffretioii 
he  liege  subjects  of  our  said  lady  the 
d  to  ezdte  such  subjects  to  hatred  and 
if  the  government  and  constitution  of  this 
J  law  established,  and  to  unlawfU  and 
pposition  to  the  said  government  and  con- 
md  also  to  stir  up  jealousies,  hatred,  and 
ween  different  dasses  of  her  Majesty's 
ind  espedally  to  promote  amongst  her 
subjects  in  Ireland  feelings  of  ill-wiU  and 
wards  and  against  her  Majesty's  subjects 
mrts  of  the  United  Kingdom  of  Great 
d  Ireland,  and  espedally  in  that  part  of 
dted  Kingdom  called  England ;  and,  for- 
cdte  diseontent  and  disaffection  amongst 
ler  Majesbr's  subjects  serving  In  her  said 
army;  and,  farther,  to  cause  and  procure, 
id  assist  in  causing  and  procuring,  divers 
our  said  lady  the  Queen  unlawfullv,  mall- 
id  seditiously  to  meet  and  assemble  toge- 
irge  numbers,  at  various  times  and  at 
laces  within  Ireland,  for  the  ualawftd  and 
yorpose  of  obtaining,  by  means  of  the 
m  to  be  thereby  caused,  and  by  means  of 
ion  and  demonstration  of  great  phytleal 
eh  assemblies  and  meetings,  changes  and 
i  In  the  government,  laws,  and  constitution 
m,  ashy  law  established  ;  and,  further,  to 
hatred  and  disrepute  the  courts  by  law 
i  in  Ireland  for  the  administration  of  jus- 


tice, and  to  diminish  the  confidence  of  her  M^esty'i 
said  liege  subjects  in  the  administration  of  the  law 
therdn,  with  the  intent  to  induce  her  Majesty's  sub. 
jects  to  withdraw  the  adjudication  of  thdr  differences 
with  and  claims  upon  each  other  from  the  oognlmiee 
of  the  said  courU  of  law  estabttsbed,  and  to  iuhmlt 
the  same  to  the  judgment  and  determination  of  oth« 
tribunals  to  be  constituted  and  contrived  fbr  that 
purpose. 

The  count  then,  after  the  setting  out  of  a  vast 
number  of  overt  acts,  condnded  with  an  allegatioik 
that  the  traversers  "  did,  oa  the  1st  of  March,  1848, 
and  on  divers  other  days  and  times  before  and  aflar. 
that  day,  aad  at  divers  other  places  in  divert  oCbsr 
parte  of  Ireland,'*  seek  to  carrr  on  the  alleged  ton- 
splniey,  by  meeting,  coUeeting  money,  making 
seditious  speeches,  and  adopting  resolutions. 

The  second  ^ /Mrd  coinilf  charged  a  dflsilar  eoa* 
spiracy  to  that  alleged  in  the  first,  omitting  a  ipaeU 
ficatioa  of  the  overt  acts. 

The  /oarlA  coHNi  was  similar,  omitting  the  charge 
of  «ttempting  to  create  disaffiMtio&  in  the  army,  aid 
the  attempt  to  bring  the  administration  of  the  law 
into  disrepute. 

The  JS/M  count  charged  a  eonipiracy  same  aa  In 
the  fourth  count,  omitting  the  charge  of  making 
demonstrationa  of  physieal  fores  for  the  purpose 
of  intimidatton,  and  for  the  seditious  purpoaea 
alleged. 

The  siatik  count  was  for  conspiring  to  procure  mul- 
titudinous meetiogs  to  obtain,  by  intimidatio&  aad 
demottstratfon  of  great  physieal  force,  cbaageaki 
the  laws  and  constitution  of  the  country. 

The  scventhwea  the  same  as  the  sixth,  adding,  aa 
the  special  object  of  the  conspiracy,  the  dissolutkia 
of  the  LegUkOlve  Union  between  Great  Britain  and 
Irdand. 

The  eighth  ceuni  charged  the  ol^t  to  be  to  bdog 
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printed  by  him  for  the  Repeal  Association,  by  order  of  their  secretary,  T.  M.  Ray,  one 
of  the  traversers,  and  the  printing  of  it  to  have  been  paid  for  by  the  Association. 

MacDonogh  objected  to  its  reception.  —  It  is  not  proved  to  have  been  an  act 
done,  or  a  resolution  passed,  at  any  meeting  of  the  Association,  and  it  is  not  mentioned 
in  the  bill  of  particulars.  It  is  perfectly  plain  that  this  book  is  not  one  of  the  overt 
acts  laid  in  the  indictment,  nor  is  it  sj^ecified  in  the  particulars  ;  tlie  CrowTi  cannot  go 
out  of  their  bill  of  particulars.  {Rex  v.  Hamilton,  7  Car.  &  P.  448.)  In  that  case 
a  notice  was  given,  that  the  i)rosecutors  would  contend  that  they  were  not  bound  br 
the  particulars,  or  limited  from  giving  evidence  of  any  thing  which  they  would  haii 
been  entitled  to  give  in  evidence  on  the  trial,  if  the  notice  of  particulars  had  not  been 
served.  No  such  notice  has  been  given  in  this  case ;  and  even  if  there  had,  it  would 
be  a  matter  for  the  discretion  of  the  Court  whether  it  would  allow  such  a  document  to  be 
given  in  evidence  or  not ;  on  the  authority  oiRex  v.  Hamilton,  the  parties  ought  to  giTe 
an  exact  particular  of  the  overt  acts  intended  to  be  relied  on.  Mr.  Barrett,  for  whom 
I  am  counsel,  is  not  a  member  of  the  Repeal  Association;  the  utmost  possible 
ingenuity  cannot  find  a  loop-hole  through  which  this  document  can  be  let  in  as 
evidence  against  him. 
Smith,  A.  G. — I  deny  the  proposition  that  in  cases  of  conspiracy  you  are  bound  to 
.  fibate  in  the  bill  of  particulars  the  evidence  you  intend  to  rely  upon  ;  the  principle  is, 
that  you  are,  either  by  setting  out  the  overt  acts  in  the  indictment,  or  by  the  bill  of 
particulars,  to  inform  the  accused  parties  of  the  nature  of  the  charges  to  be  brought 
against  them,  but  not  of  every  minute  particle  of  evidence  you  intend  to  produce.  It 
is  laid  down  in  Phillips  on  Evid.  490,  that  if  the  bill  of  particulars  "  gives  sufficient 
information  to  the  opposite  party  to  guard  him  against  surprise,  it  answers  the  purpoie 
for  which  it  was  intended,  and  will  be  sufficient,  though  it  may  be  in  some  respect 
inaccurate."  It  might  as  well  be  said,  that  we  could  not  ask  Mr.  Browne  whether  be 
was  paid  by  the  Association  or  not ;  particulars  are  a  substitute  for  laying  overt  acts  in 
fthe  indictment,  but  overt  acts  need  not  be  laid  in  the  indictment  at  all,  and  evidence  of 
an  overt  act  not  laid  in  the  indictment  may  be  produced,  in  order  to  prove  another  ofert 
act  which  is  laid  in  the  indictment.  (Rex  v.  Watson,  2  Stark.  N.  P.  C.  136.)  It  wai 
thought  advisable  to  frame  a  bill  of  particulars  to  enable  the  Crown  to  prove  certam 

into  disrepute  the  tribaoals  by  law  established,  and  proeeedings  which  occnrred  or  took  place  at  cMkiC 

to  indnce  the  people  to  withdraw  the  adjadication  of  the  several  occasions  followinc — that  is  to  saj,  il 

I  their  dilferences  from  them.  meetings  of  persons  styling  themselves  tha  Lsfil 

And  the  ninth  also  farther  charged  a  conspiracy  to  National  Repeal  Association;  at  the  Com  FTchsm 


usnrp  the  prerogative  of  the  Crown  in  the  establish-  Rooms,  on  Burgh  Quay,  in  the  city  of  ] 

ment  of  courts  for  the  administration  of  the  law.  [here  followed  a  specification  of  a  number  of  sMrt* 

The  tenth  count  charged  a  conspiracy  to  bring  the  ings  of  the  Association  at  Barch  Quay,  and  alMiC 

tribunals  bylaw  established  in  Ireland  into  disre-  various  meetings,  dinners,  and  banquets,  notaet 

pate,  and  to  diminish  the  confidence  of  the  people  in  the  first  count  of  the  indictment] ,  and  any  < 

•fai'the  adaHoistration  of  the  law  therein.  of  the  said  several  proceedings  made  by  tiw 

'And  the  hut  count  charged  a  conspiracy  by  pro-  dants,  or  any  of  them,  or  by  the  dircetioa  of 

'  curing  large  meetings,  and  by  unlawful,  seditious,  or  any  of  them,  and  the  manner  or  order  in 

■  and  iniammatory  speeches,  and  by  publication  of  the  persons  composing  the  said  several  meetlagsia- 

-  divers  unlawful,  malicious,  and  seditious  writings  spectively  went  thereto;  and  also  it  is  ftirtkerb* 

and  compositions,  to  intimidate  the  Houses  of  Par-  tended  to  give  in  evidence,  in  support  of  tks  mM 

iliament,  and  thereby  to  bring  about  changes  in  the  prosecution,  the  holding  of  and  all  prorrfdiiigs  md 

laws  and  constitution  of  the  realm.  acts  of  certain  assembUcs  ftyled  courts  of  sihlhi 

The  following  bill  of  particulars  was  served,  no  tion,  held  at  Blackrock  and  Rathmines,  in  tksfU* 

overt  acts  being  specified  in  any  count  in  the  indict-  nity  of  Dublin,  and  also  at  limerick,  in  tke  BMMi 

mcnt  except  the  first : — **  In  addition  to  the  several  of  August,  September,  and  October,  ia  tks  |«i 

matters  and  things  set  out  in  the  first  count  of  the  1843,  and  of  the  persons  professing  to  act  ■■  a 

Indictment,  it  is  intended  to  give  in  evidence  in  sup-  trators  in  the  said  eourt ;  and  it  Is  farther  lala 

port  of  the  prosecution  of  the  speeches  made,  and  to  give  in  evidence,  in  support  of  the  proaonttom 

the  resolutions  moved  or  adopted,  the  acts  done,  the  fact  of  the  printing  and  publishing,  and  alwtti 

the  letters  and  other  documents  read,  and  the  se-  contents  of  the  several  newspapers  foUowiag.  [%•• 

veral  proceedings  which  occurred  or  toolc  place  at  cifying  copies  of  the  Pilot,  FreewuM*s  Jnaraal,  wd 

eaeh  and  every  of  the  several  meetings,  in  the  said  Nation  newspapers,  of  various  dates.]    Andfoaai 

fiMt  count  specified  or  referred  to,  and  any  entries  to  take  notice  that  each  and  every  of  the  said  ssnnI 

of  the  said  several  proeeedings  made  by  the  defeo-  matters  hereinbefore  BMBtioDcd  or  referred  ls«B 

dants,  or  any  of  them,  or  by  the  directions  of  them,  be  offered  in  evidence  at  the  trial  of  this  cms  la 

Of  any  of  them,  and  the  manner  and  order  in  which  support  of  each  and  every  of  the  eouats  la  tht  ii* 

tbe  persons  composing  said  several  meetings  respec-  dictment.    Dated  this  13th  day  of  November,  IH^ 
titilv  went  thereto,  and  also  the  speeches  made,  the  **  William  Kbmmis,  Grown  SolidMi» 

resolutions  proposed  or  adopted,  the  acU  done,  the  Nvmher  ¥>t  KUdK«-at«*' 

lctla«  and  other  ^oewnrntf  read,  and  the  several 
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pecific  facts  not  mentioned  in  the  indictment ;  but  the  issuing  of  repeal  cards  to  mem-> 
lers  and  diplomas  to  repeal  wardens  was  never  thought  of  being  set  out  in  the  parti« 
ulars,  for  it  was  unnecessary  (Stark,  on  Evid.  1097) ;  these  documents  relate  to  the 
leneral  plan  of  the  Repeal  Association,  and  this  evidence  is  offered  to  shew  the  general 
satures  of  the  Association ;  to  shew  the  bond  by  which  the  members  cf  the  society 
re  bound  together,  and  what  instructions  the  officers  received.  I  apprehend  that  the 
iw  on  the  subject  is  quite  settled,  and  that  it  is  unnecessary  to  set  out  the  evidence^ 
rom  beginning  to  end,  in  a  bill  of  particulars. 

Moore, — The  evidence  on  the  part  of  the  Crown,  upon  wliich  it  is  sought  to  have  this 
locument  read,  is  that  of  Mr.  Browne,  who  stated  that  he  printed  a  certain  document 
or  the  Association  at  some  time  or  other,  and  that  he  was  paid  for  it  by  the  Associa- 
ion  at  some  time  or  other.  There  is  no  evidence  of  the  time  and  circumstances  of 
hd  publication  of  these  documents. 

Smith,  A.G. — ^They  were  printed  during  the  year  1843. 

Moore.'^lt  is  begging  the  question  to  refer  to  the  document  itself  for  that  fact. 

BuBTOK,  J. — I  thought  the  question  intended  to  be  argued  was,  whether  the  docu* ' 
■ent,  not  having  been  specified  in  the  bill  of  particulars,  could  be  read  in  evidence  ?* 

Moore. — It  should  have  been  ascertained  when  the  document  was  printed ;  it  does 
Ul  within  the  fair  meaning  of  the  language  of  the  bill  of  particulars,  and  the  publication 
tI  this  document  is  not  mentioned  in  the  indictment  as  an  overt  act ;  this  dociunent 
lay  be  evidence  of  the  acts  of  the  Association,  but  not  of  acts  at  these  particular 
leetings  laid  in  the  indictment ;  and  unless  it  comes  under  either  of  those  heads,  it 
iDiiot  be  received. 

Qreen,  S.  G.,  in  reply.— This  is  not  'an  overt  act  in  itself,  but  a  piece  of  evidence 
a  iiapport  of  one  of  the  overt  acts  ;  it  is  in  evidence  that  at  one  of  the  meetings  of  the 
\Bpcal  Association,  repeal  wardens  were  appointed ;  that  their  appointment  was  part 
I  the  business  of  one  of  those  meetings ;  and  then  the  book  we  offer  in  evidence  is 
'  The  Instructions"  which  were  adopted  for  those  repeal  wardens. 

KtmaiN,  J.— That  is  the  exact  point.  Can  you  shew  that  they  were  adopted  at  the 
Beeting  ? — for,  if  you  do,  the  book  is  clearly  evidence. 

Grteu^  S.  G. — Amongst  the  overt  acts  laid  in  the  indictment  is,  "  the  coUecting  of 
fivars  sums  of  money,"  by  means  of  these  repeal  wardens,  and  this  book  is  evidence  in 
iqiport  of  that  overt  act,  and  will  go  to  prove  it.  (The  document  was  signed  "Daniel 
)*Connell,  Chairman  of  the  Committee/'  and  dated  "  Com  Exchange  Rooms,  May» 
M3.") 

Fbknevathbr,  C.  J. — I  was  at  first  much  taken  with  the  argument  in  support  of  the 
ihiecCion ;  but  I  now  see  that  one  of  the  overt  acts  laid  in  the  indictment  is  the  collec- 
ioA  of  rent  by  the  repeal  wardens ;  and  then  surely  the  appointment  of  repeal  wardens 
ad  this  book  are  evidence  in  support  of  that  part  of  the  indictment.  As  I  see  the  case 
ioir»  I  cannot  see  any  ground  for  rejecting  this  evidence. 

BuBTOx,  J.,  concurred. 

Cbamptox,  J.—- This  evidence  is  clearly  admissible ;  the  objection  seems  to  me  to 
rise  from  confounding  the  charges  with  the  evidence  to  be  given  in  support  of  them* 
Us  document  contains  no  new  charge ;  if  it  did,  I  think  the  objection  to  its  being 
miTed  ought  to  prevail ;  if  the  appointment  of  repeal  wardens  is  a  material  circum*  . 
taiee  to  go  to  the  jury  in  this  case,  it  is  important  to  know  what  the  duty  of  these 
Mai  wardens  is.  This  document  is  the  act  of  one  of  the  traversers ;  it  is  signed» 
Ikuttel  O'Connell,  Chairman  of  the  Committee,"  and  is  printed  by  the  Association. 
:  vliidi  he  is  a  leading  member,  through  the  secretary,  and  paid  for  by  the  Association 
ooogh  the  same  secretary.  Now,  suppose  there  was  so  printed  document  before  us* 
It  that  witnesses  were  produced  to  prove  that  the  gentleman  whose  name  is  at  the 
Qt  of  it  gave  parol  instructioiis  ouuide  the  Com  Exchange  to  the  repeal  wardens 
ttk  feference  to  the  duties  to  be  performed  by  them,  would  not  those  instructions  be 
ridenoe  ?  They  clearly  would ;  and  if  so  when  given  by  parol,  they  are  so  when  given 
\9dnpti». 

FujtiK,  J. — It  appears  to  me  that  the  difikulty  has  arisen  from  the  frame  of  the 
Uof  particulars ;  if  there  had  been  no  bill  of  particulars,  this  document  would  be 
sariy  evidence.    The  object  of  a  bill  of  particulars  is  to  narrow  the  field  of  evidence* 
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and  to  confine  the  parties  to  the  objects  stated  in  it.  We  are  under  the  disadvantage 
of  having  no  rule  to  shew  to  what  they  are  to  be  confined,  or  how  &r  the  parties  are 
to  go ;  Uie  bill  of  particulars  is  to  confine  the  parties,  in  my  opinion,  not  merely  to  the 
chuges,  but  also  as  to  the  evidence.  His  lordship  here  read  the  bill  of  particolan* 
and  stated  that  he  understood  it  as  confining  the  evidence  to  the  proceedings  at  the 
meetings  specified,  and  after  commenting  on  the  peculiar  frame  of  the  bill  of  paxticnlais, 
and  the  circumstances  under  which  the  document  was  printed  expressed  his  opinioii 
that,  with  reference  to  that  overt  act  to  which  the  Court  had  been  referred,  it  ahoold 
be  admitted  in  evidence.   .  The  docmnaU  wot  read  aecardim§fy» 

A  printed  copy  of  a  letter  firom  J.C.  O'Callagfaan,  Esq.,  to  the  secretary  of  the  Bcped 
Association,  was  then  offered  to  be  read  in  evidence  on  behalf  of  the  Grown ;  the  iKtv 
was  explanatory  of  the  repeal  card  issued  to  members  of  the  Aisoeiation,  and  of  Ik 
emblems  upon  it ;  it  was  addressed  to  the  secretary  of  the  Association,  T.  M.  Ray,  Esq., 
one  of  the  traversers,  and  was  proved  to  have  been  (amongst  other  documents)  pcidftd 
by  his  directions. 

MacDonogh  objected  to  its  admissibility.  It  is  only  the  act  of  Mr.  Ray ;  it  ahoold 
be  proved  to  have  been  done  in  furtherance  of  the  common  obiect  charged  in  the  iafict- 
ment  to  make  it  evidence  against  the  other  tiaveneis ;  secondly,  it  is  not  an  act  dole 
at  any  meeting  of  the  Association,  but  purports  to  be  a  letter  written  by  Mr.  O'Oallik 
gfaan,  explanatory  of  the  cards  issued  to  members  of  the  Association.  Can  it  be  hdi 
that  if  the  secretary  of  any  charitable  society  should  go  to  a  printer  and  direct  him  Is 
print  a  letter  explanatory  of  a  certain  document,  that  that  act  would  be  evidence  ^arsr 
against  all  the  members  of  the  Association  ?  If  evidence  had  been  given  that  the  Aas* 
dation  ordered  the  card  to  be  issued,  and  with  it  then  this  letter  of  explanation,  it 
might  perhaps  be  contended  that  it  fUl  widiin  the  bill  <rf  partieolars ;  but  it  ought  ast 
to  be  received,  both  on  the  first  ground  of  objection,  and  also  because  it  nei^ier  Uk 
within  the  bill  of  particulars,  nor  the  overt  acts  specified  in  the  indictment. 

Swiith,  A.  O. — The  argument  used  VLpoa  previous  objections  applies  also  to  the 
present ;  however,  if  it  were  necessary,  I  could  nse  the  docoment  notwidistandingv  m 
it  is  printed  word  for  word  in  a  copy  of  the  NoHom  newspaper,  leferred  to  in  the  htflsC 
particulars ;  but  I  rely  on  the  principle  of  the  decision  in  the  former  case,  and  I  dtmjf 
that  in  cases  of  conspiracy  you  are  bound  to  fomish  a  list  of  your  documents  or  jam 
evidence.  (Rex  v.  fFateon,  2  Staric.  N.  P.  C. ;  Rookwood  case,  4  How.  St.  IV.  6M) 
The  settled  law,  even  in  high  treason,  is,  that  you  are  at  liberty  to  give  in  evidenoeblil 
support  of  the  overt  acts  in  the  indictment,  acts  whidi  are  overt  acts  themselves.  Oitt 
of  the  witnesses  has  proved  the  printing  of  the  card  (of  whidi  this  docnment  is  A 
explanation)  fiur  the  Association,  and  that  it  was  paid  for  by  tiie  secretary,  he  being  to 
accredited  agent  of  the  Association,  who  paid  him  for  the  printing  of  it  and  other  does* 
ments.  The  fifth  article  in  "  The  Instructions  to  Repeal  Wardens/'  which  basbea 
given  in  evidence,  is, — 

"  The  fifth  duty  of  the  Repeal  Warden  is,  to  transmit  to  the  secretary  of  the  Repeil 
Association  in  Dublin,  if  possible,  weekly,  and  if  not  weddy,  at  as  short  periodi  as 
possible,  the  amount  collected,  and  the  names  and  residences  of  the  contribotors,  that 
they  may  be  enrolled  as  associates,  or  admitted  members,  as  the  case  may  be,  and  thar 
cards  duly  forwarded  accordingly.  The  wardens  are  to  be  oarefol  in  keeping  oopiassf 
these  lists,  to  fiicilitate  the  collections."  Now,  the  letter  ofiered  in  evidence  rdcrs  ta  the 
members'  cards,  which  are  connected  with  the  receipt  of  money,  which  is  set  out  asift 
overt  act  in  the  conclusion  of  the  first  count  in  the  indictment ;  therefore  thit  i 
is  clearly  admissible  to  support  that  part  of  the  indictment. 

Henn,  for  the  traversers,  contended  that  there  was  no  overt  act  which  tiie  < 
went  to  prove,  and  that,  though  there  had  been  no  bill  of  particulars  fnmiahedrit 
might  have  been  admissible  that  a  bill  of  particulars  having  been  furnished,  the  Cnm 
could  not  travel  out. 

Green,  S.  G.,  replied,  and  in  answer  to  Perrin,  J.,  stated  that  the  members'  card,sf 
which  the  letter  was  an  explanation,  had  not  3ret  been  given  in  evidence,  but  thitit 
would  be,  and  then  argued  that  the  objection  arose  from  the  mistake  of  oooloaingthh 
charges  themselves  witii  the  nature  of  the  evidence  to  support  them,  and  refievredls 
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RejT  V.  Watson  (2  Stark.  N.  P.  C.  130)  ;  How.  St  Tr.  vol.  24 ;  Phill.  on  Evidence,  490; 
2  RoBsell  on  Crimes,  700-3. 

Pbkkbfathbr,  C.  J. — ^When  you  come  tx>  analyze  this  case,  it  comes  to  just  the 
same  as  the  question  in  the  preceding  case.  I  do  not  think  there  is  any  ^ound  of 
^ffierence.  The  eight  gentlemen  in  question  are  indicted  for  a  conspiracy  to  do  a  great 
Tviety  of  unlawful  acts  specified  in  a  great  number  of  counts,  many  of  these  in  fur- 
theiBnce  of  the  general  objects.  Now,  if  the  indictment  rested  solely  on  the  first  branch 
of  Uie  charge  contained  in  the  first  count,  setting  out  overt  acts  in  support  of  the  com* 
ZBon  object,  the  traversers  would  not  have  been  entitled  to  call  for  a  bill  of  particulars 
It  all.  After  referring  to  the  terms  of  the  bill  of  particulars,  his  lordship  proceeded  to 
observe  that,  if  there  were  only  the  special  counts  in  the  indictment  which  follow  the 
&Bit  oonnt,  the  evidence  would  not  be  admissible  to  support  them,  but  that  the  notice 
of  the  particulars  did  not  alter  the  ground  upon  which  tlie  Crown  stood  as  regarded 
tte  first  count,  and  therefore  the  evidence  was  admissible. 

BuKTON  and  Crampton,  JJ.,  concurred  in  opinion  with  the  Chief  Justice. 

PtB&iN,  J. — On  the  indictment,  as  originally  framed,  the  document  is  clearly  admis- 
libie,  but  I  do  not  think  it  comes  within  the  bOl  of  particulars ;  but  as  applying  to  the 
fint  count  only,  I  think  it  is  admissible  in  evidence,  and  I  thmk  the  terms  of  the  last 
pirt  of  the  bill  of  particulars  confirms  that  view  of  the  case.  The  rule  for  granting  a 
Un  of  particulan  is,  that  it  is  to  be  given  where  the  necessity  for  such  a  document 
IBMS  firom  the  want  of  definitiveness  of  the  record,  and  the  puty  has  only  himself  to 
bhme  for  not  making  the  rule  specify  to  what  extent  the  particulars  are  to  go ;  on  these 
ptnodB  I  concur  in  opinion,  tiiat  the  document  ought  to  be  admitted  in  evidence,  but 
It  should  only  come  in  under  the  first  count,  which  is  the  only  one  in  which  overt  acts 
mkid. 

The  evidmce  wa$  accordingly  received. 

Jamtary  22. 

The  Court  sat  at  the  usual  hour»  when  Pbnnxvathbb,  C.  J.,  stated  that  he  regretted 
tlat  Mr.  Justice  Burton  was  prevented  firom  attending  in  court  from  indisposition ; 
iBon  which,  the  counsel  for  the  traversers  applied  for  a  postponement  of  the  trial,  and 
oqeeted  to  its  proceeding  in  the  absence  of  Mr.^  Justice  Burton. 

SrnUh,  A.  G.,  opposed  the  application,  and  referred  to  the  case  of  Rex  v.  Pinney 
1$.  IBl),  (a)  which  was  a  trial  arising  out  of  the  Bristol  riots,  in  1833  ;  in  that  case 
bid  Tenterden  was  absent  firom  court  on  the  fourth  day,  in  consequence  of  indisposi- 
tiOBf  but  the  trial  was  nevertheless  proceeded  with. 

Ilie  CoTTBT  took  a  note  of  the  traversers'  application,  but  directed  the  Attorney- 
Ocneial  to  proceed  with  the  case. 


Monday,  Junuary  22. 

EMenee-^Seditumi  meetmff, 

Bdi,  iMmi  hueriptUms  on  ianner9f  plaeardi,  and  am  areh  recently  erected  m  the  vicinity  ^fa  meeting ^ 
dkaryed  a»  an  overt  act  of  conepiracy^  nUyht  be  given  m  evidence,  to  ehew  the  nature  and  character 
^the  meeting,  although  it  did  not  appear  by  whom  they  were  erected. 

IN  support  of  the  indictment,  evidence  was  given  of  a  meeting,  attended  by  a  vast 
number  of  persons,  at  Tullamore,  on  the  16th  July,  1843.  It  appeared  that  the 
meeting  was  held  in  the  Market-place  of  IHiUamore,  and  that  great  numbers  of  persons 
proceeded  to  it  firom  the  du^ction  of  the  Birr-road,  and  through  the  High-street  of  Tul- 
hmore ;  and  that  on  the  day  of  the  meeting,  banners  or  plac»rds,  bearing  mottoes  and 
ioacriptions,  were  both  posted  up  in  the  High-street  and  through  the  town,  and  were 
ciiried  about  at  the  meeting ;  but  it  did  not  appear  by  whom  the  placards  or  banners 
hfd  been  posted.  It  was  also  proved  that,  on  the  same  day,  there  was  an  arch  thrown 
Across  the  High-street,  which  was  close  to  the  Birr-road,  and  which  arch  was  not 

(a)  Pabliihed  mt  Bristol  in  1833. 
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erected  the  evening  before  ;  under  these  circumstances  a  witness  for  tlie  prosecution,  a 
sub-inspector  of  police,  who  had  gone  round  the  town  on  the  morning  in  question,  was 
asked  by  Smith,  A.  G.,  what  was  the  inscription  on  a  certain  banner  or  placard  posted 
in  the  High-street  on  that  day  ? 

Henn  objected  tliat  the  inscriptions  which  might  be  upon  banners  or  placards 
posted  in  the  High-street  of  Tullaimore  could  not  be  evidence  against  the  traversers  to 
support  a  charge  of  conspiracy ;  non  constat  by  whom  these  banners  were  brought  there. 
Suppose  it  should  appear  that  those  very  persons  who  are  charged  with  a  conspiracj 
endeavoured  to  have  ihem  taken  ^own ;  to  let  in  this  evidence,  some  connection  should 
be  established  between  the  parties. 

The  CouaT  were  of  opinion  that  there  was  no  valid  objection  to  admitting  the  evi- 
dence, which  was  of  a  similar  nature  to  that  admitted  in  R.  v.  HwU  (3  B.  &  Aid.  566), 
and  accordingly  it  was  admitted. 

Smith,  A.  G.,  then  asked  the  same  witness,  was  there  any  inscription  on  the  arch 
which  was  across  the  street  ? 

Henn  objected  to  the  question.  This  arch  might  have  been  erected  the  night  bete, 
or  by  other  parties  unconnected  with  the  meeting. 

Crampton,  J. — The  same  thing  might  be  said  of  the  platform.  I  dare  say  theaidi 
was  not  erected  by  the  parties  who  came  into  the  town  on  that  day. 

Smith,  A.  G.,  relied  on  the  authority  of  Rejc  v.  Hunt  (3  B.  &  Aid.  566). 

Fitzgibbon, — Rex  v.  HwU  is  not  in  point.  What  evidence  can  this  be  that  Dauil 
O'Connell  was  guilty  of  a  conspiracy  ?  In  Rex  v.  HwU,  the  cbarge  in  the  indictmot 
w«s  for  holding  an  unlawful  assembly ;  in  this  case  there  is  not  in  the  indictment  aDf 
allegation  that  these  meetings  were  unlawful. 

Smith,  A.  G. — The  count  upon  which  Hunt  was  convicted  was  for  nnlawfiil^ 
meeting  together  for  the  purpose  of  exciting  discontent  and  disaffection,  and  for  lit 
purpose  of  exciting  the  subjects  of  his  Majesty  to  hatred  of  the  government  and  consti- 
tution of  the  realm.  The  present  case  varies  from  Rex  v.  Hmnt  in  no  respect  bat  ^ 
— ^that  this  is  a  charge  of  conspiracy  to  do  that  which  was  done  in  Rex  v.  Hvnt,  It 
was  not  shewn  in  Rex  v.  Hunt,  or  in  Rex  v.  Burridge  (1  St.  593,  and  2  Ld.  Ray.  364. 
and  8  Mod.  245,  L.  C),  that  the  parties  actoally  carried  the  banner,  or  flag,  but  ^ 
evidence  was  ^ven  to  shew  the  character  of  these  meetings.  {Redford  v.  Birkf,  Z 
Stark.  N.  P.  C.  96.) 

Whiteside. — ^The  evidence  offered  is  not  of  a  thing  done  by  the  parties  themsdfCi 
who  attended  the  meeting,  but  by  some  other  parties.  If  banners  were  carried  by  tiie 
parties  themselves,  it  would,  I  admit,  be  evidence  against  them ;  but  if  persons  goingto 
a  meeting  at  Donnybrook  went  under  an  arch  at  Clontarf ,  with  an  inscription  on  i^ 
would  that  inscription  be  evidence  of  the  sentiments  of  those  attending  the  meeting  ?  ^ 

Pbnnbfather,  C.  J. — I  think  that,  unless  we  decide  against  common  sense,  tUi 
•evidence  must  be  admitted,  to  shew  what  was  the  character  of  the  meeting. 

Crampton,  J.,  concurred,  (a) 

Pbrrin,  J. — ^The  acts  and  declarations  at  these  assemblies  are  clearly  evideooeof 
what  the  objects  of  the  meetings  are ;  here*  an  arch  was  placed,  with  an  inscription  ot 
it,  not  as  in  the  hypothesis  of  Mr.  Whiteside,  in  a  place  remote  as  Clontarf  is  fras 
Donnybrook,  but  close  to  the  place  of  meeting,  on  the  Birr-road,  an  arch  which  was 
not  there  before..  It  is  unnecessary  to  resort  to  cases ;  every  case  of  the  kind  may  not 
«be  the  same,  but  the  principle  is  the  same. 

The  evidence  was  admittei. 

(a)  Burton,  J.,  wm  absent. 
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Friday,  January  19,   1845. 

Evidence — Privilege. 

Heldf  i/.at  a  short -hand  writer  employed  by  Government  to  proceed  to  Ireland  to  takenotet  could  not 
be  asked  the  name  qf  the  person  at  whose  svggestion  he  came  over  for  that  purpose, 

CHARLES  ROSS  was  produced  as  a  witness  on  behalf  of  the  Crown.  It  appeared 
that  he  was  a  short- hand  writer,  and  had  been  employed  by  the  Government  to 
take  notes  of  some  of  the  speeches  set  forth  in  the  first  count  in  the  indictment.  He 
stated  on  his  direct  examination,  in  answer  to  a  question  by  Serjeant  Warren,  that  he 
had  come  over  to  Ireland  at  the  suggestion  of  the  Government. 

Henn  having,  in  his  cross-examination  on  behalf  of  Mr.  O'Connell,  asked  the  witness 
it  whose  suggestion  he  came  over  to  Ireland, 

Warren,  Serjt.,  objected  to  the  question.  It  had  been  laid  down  as  a  rule,  almost 
without  exception,  that  the  channels  which  the  Government  has  for  obtaining  informa- 
tioa cannot  be  laid  open.  (Phill.  on  Evid.  p.  181,  edit,  of  1843.)  In  Hardy  s  case  (24  St. 
Ti,  753  &  823),  Lord  Erakine  put  this  question  to  a  witness  who  had  been  employed  by 
Government  to  procure  information : — "  Did  your  friend  advise  you  to  lay  them  (his  re- 
ports) before  a  particular  person  ?"  he  answered,  "  He  recommended  me  to  a  particular 
qurter;"  upon  which,  Lord  Erskine  asked  him,  "Was  it  a  man  or  a  woman  ?" — to 
iriiich  the  witness  replied,  "That  I  cannot  answer,"  and  Lord  Chief  Justice  Eyre  said* 
"Certainly  not."  And,  in  the  same  case,  where  the  witness  was  asked,  "  Was  it  to  any 
pirticalar  person  that  you  were  advised  by  your  friend  to  make  this  communication,  or 
did  he  only  advise  you  generally  to  make  the  communication  to  somebody  ?"  to  which 
the  witness  replied,  "  The  best  way  of  explanation  is  to  say,  that  the  person  he  recom- 
amded  me  to,  recommended  me  to  a  third  person,  and  to  that  third  person  I  gave  the 
ialbcmation,  and  continued  it  all  the  way  through,"  and  Mr.  Justice  Duller  thereupon 
8ud,  "  Mr.  Erskine,  you  cannot  press  the  question  further." 

JSEnM. — The  question  arises  out  of  the  direct  examination ;  the  witness,  in  answer  to 
<|Bettions  put  by  Serjeant  Warren,  has  said  that  it  was  suggested  to  him  by  the  Gk>- 
fornment  to  come  over  to  this  country,  and  I  have  a  right  to  test  the  accuracy  of  his 
testimony  in  every  way,  and  to  sift  it,  to  try  his  credit.  In  the  case  cited,  the  question 
woae  entirely  on  the  cross-examination  of  the  witness,  but  in  this  case  they  put  the 
question  on  the  direct  examination,  out  of  which  my  question  arises,  and,  to  my  8ur« 
prise,  even  put  it  in  a  very  leading  form,  thus — "  Was  it  not  suggested  to  you  by  the 
Qorenunent  to  come  over  here  ?  " 

PiKNBFATUER,  C.J. — Mr.  Hcun,  the  Court  are  all  of  opinion  that  the  distinction 
taken  by  you  makes  no  difference. 

Hatchell,  subsequently,  in  cross-examining  the  same  witness,  on  behalf  of  one  of  the 
other  traversers,  asked  him,  did  he  see  Sir  James  Graham  in  huit  June  ? 

Smth,  A.  G. — My  lords,  I  am  surprised  at  the  course  of  examination  attempted  to 
be  pursued  after  what  has  been  just  ruled  by  your  lordships. 

The  question  was  then  withdrawn* 


Tuesday f  January  23. 

Evidence — Seditiow  meeting, 

•Mspreasions  used  im  eomversation  by  persons  ^partntly  returning  from  a  meeting^  within  an  hour  qf 
Us  termination,  while  the  crowd  were  dispersing,  and  at  about  ha{f  a  mile  distance  from  theplat^ 
fsirm,  held  inadmissible  as  evidence  qf  the  character  and  object  of  the  meeting  against  persons 
tMo  had  attended  it, 

IT  appeared  in  evidence  that  a  repeal  meeting  was  held  at  Baltinglass,  on  the  6th 
August,  1843,  and  that  some  of  the  traversers  were  present. 
Pkitrick  Lenahan,  a  police  constable,  examined  by  Tomb,  for  the  Crown,  stated, 
tlMl  .he  had  attended  the   meeting,  and  that  after  it   bad   terminated,  a  number 
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of  persons  were  returning  from  the  meeting  across  the  bridge  of  Baltinglass  ;  that  be 
was  amongst  the  crowd,  which  was  so  great  that  he  was  obliged  to  stop  at  the  bridge, 
when  he  went  into  a  field  close  by,  and  one  of  the  crowd  said,  "  Repeal  is  certain,  now 
we  will  get  it ;  "  another  said,  "  Yes,  if  we  do  not  get  it,  we  will  fight  for  it; "  and  a  third 
said,  "  Aye,  we  will  turn  out  to  a  man  and  fight  for  it ; "  but  the  witness  was  unable 
to  state  that  those  persons  who  made  use  of  these  expressions  were  a  part  of  the 
people  who  had  been  at  the  meeting  :  they  were,  however,  apparently  returning 
from  it. 

Moore  and  Hatchell  objected  to  the  reception  of  evidence  of  what  was  said  by  persooi 
after  the  meeting  had  separated,  and  the  people  were  going  home.  If  such  conversatioa 
had  taken  place  before  the  meeting  was  held,  and  wi^  the  knofwledge  of  the  txi> 
versers,  they  might  have  had  an  opportunity  of  withdrawing  from  the  meeting,  aad 
thereby  expressing  their  disapprobation  of  them;  but  after  the  meeting  was  haU 
peaceably  and  tranquilly,  it  would  be  monstrous  to  hold  that  any  language  or  nui- 
conduct,  or  declaration  of  other  persons,  who,  perhaps,  were  not  at  the  meeting,  thougli 
coming  from  the  same  direction,  should  be  admitted  as  evidence  to  affect  the  traversers. 

7om5.— In  order  to  raise  the  question  regularly,  perhaps  it  is  better  to  ask  the  witnM 
how  far  the  bridge  was  from  the  place  of  meetbig ;  and  how  long  after  the  meetiiig 
terminated  he  heard  the  expressions  used,  and  whether  at  the  time  a  separation  of  the 
crowd  had  taken  place  ? 

The  witness  stated,  that  the  bridge  was  about  half  a  mile  from  the  place  of  meeting; 
that  it  was  not  an  hour  after  the  meeting  was  over ;  and  that  the  people  were  at  the 
time  going  away  in  every  direction. 

Tomb. — ^These  expressions  are  evidence  to  shew  the  nature  and  character  of  the 
meeting.  It  has  been  decided,  in  the  case  of  the  Manchester  riots,  tiiat  even  what  htt 
b6en  said  the  night  before  a  meeting  was  evidence  for  this  porpose.  (Red/ord  ▼.  Bit- 
lev,  3  Stark.  N.  P.O.  p.  87  ;  Rex  v.  Hunt,  8  B.  &  Aid.  574.)  The  expressions  of  penoni 
wiio  attended  the  meeting  must  shew  Ik^  the  nature  of  the  meeting  and  their  mth 
ception  of  its  character. 

PxRRiN,  J. — In  the  case  you  refer  to,  tiie  expressions  were  proved  to  have  been  mle 
use  of  by  parties  who  compelled  others  to  go  to  a  meetmg,  and  form  part  of  tkl 
meeting. 

Smith,  A.  G. — ^In  Redford  v.  Birley,  Holroyd,  J.,  admitted  evidence  of  the  conveni^ 
tions  of  persons  going  to  a  meeting ;  and  upon  a  motion  for  a  new  trial  in  that  cm 
(3  Stark.  N.  P.  C.  p.  112),  the  Court  decided  that  the  evidence  was  jNroperly  receited; 
and  Lord  Tenterden,  in  his  judgment,  says,  after  referring  to  the  admissibility  of  otkv 
pieces  of  evidence,  "  If  all  that  was  legitunate  evidence,  Hfwrtuni  the  conduct  of  penow 
probably  and  apparently  going  towards  the  meeting  would  most  undoubtedly  be 
evidence,  for  it  is  by  such  evidence  only  you  are  able  to  discover  that  which,  tboa^ 
not  the  professed,  was  the  real  object  of  the  meeting.  For  it  is  evident  such  a  meeti*; 
could  not  be  held  at  all,  if  they  did  not  at  least  take  care  to  hold  forth  a  legitimiil 
object.  It  was,  therefore,  of  the  utmost  importance  to  shew  what  was  said  by  peniai 
going,  or  preparing  to  go,  to  such  a  meeting."  Therefore,  the  evidence  of  these  eoi- 
versations  is  admissible,  for  common  sense  tells  us  that  what  is  said  by  persons  irho 
have  been  at  the  meeting  is  more  likely  to  shew  the  motives  of  the  people  and  chancter 
of  the  meeting  than  what  was  said  before  the  meeting  was  held.  (Damarees*  case,  15 
St  Tr.  553  ;  Phill.  on  Evidence,  p.  201,  last  edit. ;  Lord  George  Gordon's  case,  31 
How.  St.  Tr.  542.) 

Whiteside, — The  first  case  cited  by  the  Attomey-Greneral  is  not  in  point.  Lori 
Tenterden's  language  in  that  case  is  -— "  It  seems  to  me  to  be  quite  impossihk  t» 
maintain  that,  with  reference  to  such  pleas  (viz.  averring  the  existence  of  a  eo» 
spiracy),  it  is  not  proper  to  give  evidence  of  antecedent  speeches,  doings,  and  sayi^B 
of  the  persons  calling  the  meeting  together ;  but  it  does  not  appear  that  the  p^M>S 
who  made  use  of  these  expressions  belonged  to  those  who  called  the  meeting  together.'* 
The  rule,  as  laid  down  in  PhiUips  on  Evidence  (p.  201),  is,  "  that  declaratioas^ 
writings  explanatory  of  the  nature  of  a  common  object,  in  which  the  prisoner  ii 
engaged,  together  with  others,  are  receivable  in  evidence,  provided  they  accompany  §<<» 
done  in  the  prosecution  of  such  an  object,  arising  natnrally  out  of  these  acts,  bat  w^ 
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img  in  the  nature  of  a  subsequent  statement  or  confession  of  them."  I  do  not  con- 
!nd  that  what  was  said  or  done  by  persons  at  the  meetings  would  not  be  evidence 
^nst  the  traversers  ;  but  I  do  contend  that  they  cannot  be  held  responsible  for  the 
nguage  uttered,  when  the  meeting  was  over,  by  persons  over  whom  they  had  no 
mtrol.  In  Bedford  v.  Birley,  it  was  antecedent  declarations  which  were  admitted ; 
I  Lord  George  Gordon's  case,  the  expressions  were  made  use  of  while  the  mob  were 
oiling  down  a  house. 

Smith,  A.  G.  —  In  Damarees'  case  (15  How.  St.  Tr.  553),  the  crowd,  when  the 
(pressions  were  used,  were  after  accompanying  Dr.  Sachavarelle  home  to  the  Temple, 
om  a  meeting.    We  rely  on  these  expressions  as  part  of  the  res  gesta. 

CRAMPToy,  J.— The  evidence  was,  in  Damarees'  case,  that  the  mob  who  accompanied 
Nr.  Sachavarelle  home  to  the  Temple  made  use  of  the  expressions ;  but  it  does  not  say 
mt  they  accompanied  him  from  the  meeting  (see  15th  St.  Tr.  553).  That  is  the  im- 
ortant  fact  to  be  ascertained ;  if  the  expressions  were  used  before  the  meeting,  it 
xmld  be  a  settled  case. 

Pbrrin,  J.  — In  Damarees'  case  they  were  shouting;  here  you  want  to  give  in 
ridence  the  conversation  which  passed  between  two  individuals. 

PxNNBPATHER,  C.  J.,  directed  the  jury  not  to  consider  the  expressions  as  evidence 
^8t  the  traversers,  but  to  strike  it  out  of  their  notes. 

The  evidence  tpas  refected. 


Wednesday f  January  24. 

Evidence. 

I  mrder  to  give  thepuiiieaHon  of  a  nemtpaper  in  eoidenee  ttgtunst  ^proprietory  it  proof  of  the  de^ 
ehrotion  preaeribed  by  /Ae  6  ^  7  Wm*  4,  e.  76,  having  been-mmde  by  a  person  €f  the  Mome  name, 
eugteient,  without  proving  the  traverur'e  identity,  or  thai  the  signainre  to  the  declaration  ieinhia 
handwriting  t  QfMire? 

niOR  the  purpose  of  giving  in  evidence  against  the  traversers  certain  articles 
\}  contained  in  various  numbers  of  the  Nation  newspaper,  of  which  C.  G.  Du£^, 
■e  of  them,  was  alleged  to  be  the  proprietor,  evidence  was  given  on  the  part  of  the 
lown  of  the  lodgment  at  the  Stamp-office  of  a  declaration  pursuant  to  the  stat.  6  &  7 
Fm.  4,  c.  76.  The  declaration  purported  to  have  been  made  by  Charles  Gavan  Dufiy, 
ERathmines  and  of  Trinity-street,  but  the  officer  before  whom  it  was  made  could  not 
lentify  the  traverser  as  the  peison  who  made  it,  nor  was  the  signature  thereto  proved 
r  be  in  his  handwriting* 

Whiteside  (O'Hagan  with  him)  then  contended  that  these  newspapers  could  not  be 
Mved  in  evidence ;  there  was  no  proof  of  the  publication  of  them  brought  home 
IBiiist  his  client,  Mr.  Dufiy,  there  being  no  identification  of  him  or  his  hand- 
nting. 

Smith,  A.  G.  (Bennett,  Brewster,  and  Tomb  with  him).-*Every  newspaper  is  pub- 
ihed  under  the  provisions  of  the  7th  section  of  6  &  7  Wm.  4,  c.  76,  by  which  a  heavy 
Bnalty  is  imposed  on  any  person  printing  or  publishing  a  newspaper  without  registering 
idi  a  declaration,  and  every  publication  is  registered  under  the  1  dth  section  of  tiie  same 
ct.  This  paper  appears  to  have  been  regularly  published  from  the  date  of  the  dedara- 
oo  to  the  present  time,  and  the  8th  section  of  6  &  7  Wm.  4  shews  that  this  dedara- 
ao  is  at  least  primd  facie  evidence  of  Mr.  Duffy's  being  the  proprietor ;  the 
idaration  purports  to  be  made  by  G.  G.  Duffy,  of  Rathmines  and  Tnnity-street,  and 
i  the  indictment  the  traverser  is  described  as  late  of  the  Rathmines.  (Rex  v,  J  8f  L. 
hau.  31  How.  St.  Tr.  p.  375;  and  Magnev.  Fletcher,  9  B.  &  C.  382.)  The  8th 
iction  of  6  &  7  Wm.  4,  c.  76,  provides  that  in  all  proceedings,  and  upon  all  occasions 
IwtBoever,  a  copy  of  any  such  declaration  certified  to  be  a  true  copy  under  the  hand 
F  one  of  the  said  commissioners,  or  of  any  officer  in  whose  possession  the  same  shall 
e,  upon  proof  made  that  such  certificate  hath  been  signed  witii  the  handwriting  of  E 
enon  described  in  or  by  such  certificate  as  such  commissioner  or  officer,  and  whom  it 
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shall  not  be  necessary  to  prove  to  be  a  commissioner  or  officer,  shall  be  received  in 
evidence  against  any  and  every  person  named  in  such  declaration  as  a  person  making  or 
signing  the  same,  as  sufficient  proof  of  such  declaration,  and  that  Uie  same  was  duly 
signed  and  made  according  to  this  Act,  and  of  the  contents  thereof,  and  every  such  copy 
so  produced  and  certified  shall  have  the  same  effect  for  the  purposes  of  evidence  against 
any  and  every  such  person  named  therein  as  aforesaid,  to  all  intents  whatsoever,  as  if 
the  original  declaration,  of  which  the  copy  so  produced  and  certified  shall  purport  to  be 
a  copy,  had  been  produced  in  evidence,  and  been  proved  to  have  been  duly  signed  and  made 
by  the  person  appearing  by  such  copy  to  have  signed  and  made  the  same  as  aforesaid. 

Whiteside  insisted  that  Uie  intention  of  the  8th  section  of  the  Act  only  went  to  this,  tkt 
by  the  production  of  the  declaration  and  a  newspaper  entitled  as  therein,  it  should  not 
be  necessary  to  prove  the  purchase  of  the  paper  of  the  defendant,  or  at  his  house,  shop, 
or  office.  In  declaring  against  parties  upon  a  bond,  there  identity  must  be  proved.  1 
admit  that  very  slight  evidence  of  Mr.  Dufiy's  identity  would  be  sufficient,  but  in  tUi 
case  there  is  none. 

Grampton,  J. — Suppose  there  were  two  traversers  of  the  same  name  ;  which  (^tbe 
two  is  to  be  bound  by  the  declaration  ?  against  which  of  the  two  is  it  prirndfim 
evidence  to  go  to  the  jury  ?  Some  evidence  of  identity  must  be  given.  I  think  Mr. 
Whiteside  is  quite  right,  that  something  is  necessary  besides  the  statutable  evidence; 
but  I  think  I  have  evidence  on  my  notes  that  Mr.  Dufly  is  the  proprietor  of  the  Natitm, 
In  Mr.  Jackson's  evidence  it  is  stated  that  he  (Duffy)  was  one  of  the  persons  present  it 
one  of  the  meetings  of  the  Repeal  Association,  and  that  "  Mr.  Dufiy,  of  the  Natum,'' 
handed  in  some  sums  of  money ;  it  is  a  scintilla  of  evidence. 

Smith,  A.  G.  —  It  is  a  very  bad  precedent  to  make,  to  go  outside  an  Act  of  Pail«- 
ment  giving  a  statutable  proof.  The  present  case  is  not  the  same  as  the  one  supposed 
by  Mr.  Justice  Crampton.  The  Act,  I  submit,  is  quite  precise  in  the  amount  of  proof 
it  requires,  and  the  Court  will  not  go  out  of  it. 

Pbbrin,  J. — ^The  only  question  is,  whether  this  Mr.  Duffy,  who  made  the  deckntioi, 
is  the  traverser ;  and  as  my  brother  Crampton  has  said,  if  there  were  two  persons  of  the 
same  name  at  bar,  against  which  would  it  be  evidence  ? 

0*Hagan. — Suppose  Mr.  Duffy  had  a  brother  who  was  employed  in  the  Nation  offiBe, 
and  that  he  now  stood  at  the  bar,  Jackson's  evidence  would  apply  as  well  to  him,  fork 
says  that  "  Mr.  Duffy,  of  the  Nation,"  handed  in  some  money,  not  Mr.  Duffy,  thepn- 
prietor  of  the  Nation ;  now,  would  that  evidence  identify  the  traverser  as  the  propnetsr 
of  the  Nation — as  the  person  who  signed  the  declaration  ? 

Pbnnbfathbr,  C.  J.,  at  first  was  of  opinion  that  the  proof  given  by  the  Crown  «■ 
imperfect  and  insufficient ;  but  upon  reading  the  8th  section  of  the  stat.  6  &  7  Wii^i 
c.  76,  he  arrived  at  a  different  conclusion,  and  held  that,  according  to  that  section  d 
the  Act,  the  newspapers  in  question  might  be  given  in  evidence  without  any  fiutkr 
proof. 

Crampton,  J. — I  own  I  have  some  difficulty  in  arriving  at  the  same  conclusion  as  if 
Lord  Chief  Justice,  but  I  abstain  from  saying  any  thing  further  upon  that  point,  ill 
think  there  is  abundant /)rtm<f/artV  evidence  of  the  traverser's  identity,  in  the  testimovf 
of  a  reporter  who  attends  at  several  meetings,  and  states  he  saw  Mr.  Duffy,  of  tk 
Nation,  hand  in  sums  of  money. 

Pbbrin,  J. — In  my  opinion,  the  authority  relied  on  does  not  go  to  the  length  of  dK 
point  for  which  it  has  been  cited.  Formerly  you  must  have  proved  you  purchased  tk 
paper,  or  the  act  of  publication  by  some  authorized  person,  to  sustain  a  prosecutkii 
Suppose  the  case  my  brother  Crampton  puts,  how  is  it  to  be  answered  ?  I  am  not  d» 
posed,  in  a  case  like  this,  where  there  is  a  possibility  of  bringing  abundant  evidence  to 
prove  the  fact  in  question,  by  admitting  this  evidence,  to  make  a  precedent  for  fotve 
trials. 

The  various  articles  were  then  read  in  evidence.  («) 

(a)  It  is  respectfully  sabmltted  that  the  questioa  founded  liis  dedsion  on  the  ground  that  then  ^ 

of  eridence  raised  in  this  ease  can  hardly  be  con-  snfRcient  extrinsic  c^ridence  of  proprietorship  •■ 

flidered  as  settled  by  the  rule  pronounced,  as  Mr.  Mr.  Justice  Barton  was  absent  from  illaest* 
Justice  Perria  dissented.    Mr.  Justice  Crampton 
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(Before  the  full  Court.)  (a) 

Thursday,  February  1. 

at  bar — Power  of  the  Court  to  proceed  in  the  vacation  with  a  trial  at  bar  commenced  in  the 

preceding  Term. 

'  £NN,  at  the  sitting  of  the  Court,  objected  that  the  Term  having  ended  yesterday, 
(31st  Jan.)*  the  Court  had  now  no  jurisdiction  to  proceed  with  the  trial,  and 
ested  that  a  note  of  his  objection  might  be  taken. 
SNNEFATHER,  C.  J. — Certainly  we  shall  take  a  note  of  your  objection, 
be  trial  was  then  proceeded  with. 

in  Michaelmas  Term  the  Court,  upon  motion,  fixed  the  loth  of  January,  and 
wing  days,  for  this  case  to  receive  a  trial  at  the  bar  of  the  Court,  and  in  Hilary 
n,  before  the  day  appointed  for  the  trial,  an  order  was  obtained  by  the  Attomey- 
eral,  under  the  statute  of  1  &  2  Wm.  4,  that  every  day  from  the  3l8t  of  January, 
I,  up  to  the  15th  of  April  following,  should  be  taken  to  be  part  of  Hilary  Term, 
;be  purpose  of  the  trial.] 


Tuesday  J  February  6. 

Boidenee — Cmupiracy. 

I  an  indictment  for  conspiracy  to  induce  the  tubjecte  to  withdraw  the  adjudication  of  their  differ* 
ceefrom  the  courts  by  law  established^  to  bring  the  courts  tn/o  disrepute,  and  to  usurp  the  pre* 
fotive  of  the  Crown  in  the  establishment  qf  courts  for  the  administration  qf  the  law:  Held,  (b) 
§i  the  traversers  were  entitled  to  give  in  evidence  the  rules  qfthe**  Society  qf  Friends**  with  re- 
rdto  arbitration,  for  the  purpose  qf  disproving  the  existence  in  themselves  of  a  criminal  intent  in 
e  establishment  of  arbitration  courts, 

(HE  Crown  proved  the  appointment  of  arbitrators  by  the  Repeal  Association,  of 
which  the  traversers  were  members,  and  the  establishment  of  arbitration  courts. 
be  case  for  the  prosecution  having  closed, 

yjdteside,  on  behalf  of  the  traversers,  tendered  evidence  of  the  rules  of  arbitration, 
:h  had  existed  for  a  great  length  of  time  amongst  the  Society  of  Friends,  for  the 
x>se  of  shewing  that  the  traversers  had  not,  as  charged  in  the  indictment 
ant^,  p.  397,  note  a),  any  unlawful  intent  in  establishing  arbitration  courts. 
mith,  A.  G.— I  altogether  object  to  this  evidence  being  received ;  that  which  is  legal 
self  in  consequence  of  the  purity  of  the  intention — the  existence  of  which,  in  the 
iety  of  Friends,  I  admit — cannot  be  admitted  as  evidence  to  justify  an  act,  the  illegality 
rhich  arises  from  the  criminal  object  with  which  it  is  done.  Bearing  this  dis- 
tion  in  mind,  I  submit  that  the  rules  of  the  Society  of  Friends  have  no  relation  to 
issue  whatever,  and  cannot  be  given  in  evidence  to  shew  the  intention  of  the  tra- 
ers,  which  is  the  gravamen  of  the  charge. 

Vhiteside  and  MacDonogh,  contrti. — It  is  alleged  that  the  traversers  entered  into 
ain  rules  with  a  certain  intent ;  it  is,  therefore,  competent  to  them,  and  necessary 
their  defence,  to  shew  that  similar  rules  have  been  entered  into  by  a  large  and 
t  respectable  community,  and  acted  on  by  them  for  a  series  of  years  without  any 
station  of  a  criminal  intention.  Evidence  of  this  custom  is  important  to  the  tra- 
ers,  and  it  is  clearly  our  right  to  shew,  by  this  fact,  that  they  had  no  intention  to 
rert  the  jurisdiction  of  the  Queen's  courts  of  justice. 

Htzgibbon,  on  the  same  side,  was  stopped  by  the  Court,  who  declined  hearing  more 
1  twa  counsel  at  each  side. 

Varren,  Serjt.,  in  reply. — If  the  regulations  of  the  arbitration  courts  are  legal  in 
Ensdves,  they  do  not  require  to  be  sustained  by  the  rules  of  the  Quakers,  or  any  other 
ly»  If,  on  the  other  hand,  the  regulations  instituted  for  arbitration  by  the  traversers 
intrinsically  criminal,  and  at  variance  with  the  law,  it  is  absurd  to  contend  that 

i)  Barton,  J.,  who  had  beeo  for  some  days  absent,  from  illness,  resumed  his  seat  on  the  Bench  on  the 
kef  Janiuu7«  (6)  Crampton,  J.  dissentient. 
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they  can  be  legalized,  or  made  less  obnoxious  to  the  law»  by  the  drcumstance  of  the 
arbitration  courts  founded  by  the  Society  of  Friends  being  also  illegal.  The  legality 
or  illegality  of  the  Repeal  arbitration  courts  cannot  be  affected  by  the  legality  or 
illegality  of  similar  courts  established  by  any  other  class  of  persons  whatsoever.  Tie 
Court  might  as  well  investigate  the  rules  of  any  political  club  or  society  in  England  or 
Ireland.  In  Home  Tooke's  case  (25  How.  St.  Tr.)  an  attempt  was  made  by  lus  conn* 
sel  to  give  evidence  of  certain  resolutions,  which  were  passed  with  impunity  in  England 
and  Scotland,  and  which  it  was  contended  were  similar  to  those  for  which  the  Lradan 
Convention  was  prosecuted ;  but  the  Court  imanimously  decided,  that  they  could  not 
be  admitted  in  evidence.  That  case  is  completely  similar,  in  point  of  law,  to  the  pre- 
sent, and  the  principle  wbich  is  involved  is  identical. 

Pennefatheh,  C.  J. — In  my  opinion,  the  evidence  is  clearly  admissible.  The 
indictment  contains  this  charge,  or  one  to  this  effect,  that  the  traversers  conspired 
together,  in  order  to  bring  into  disrepute  the  Queen's  courts  of  justice,  and  the  tribii- 
nids  for  the  administration  of  justice  now  existing  by  law  in  this  country,  and  to 
substitute  other  modes  for  determining  differences  between  the  Queen's  subjects,  in 
derogation  of  her  Majesty's  courts.  Surely,  it  cannot  be  contended  that  the  amma 
or  intent  with  which  these  things  are  done,  is  not  of  the  essence  of  the  charge  ?  The 
traversers  are  charged  with  having  established  the  arbitration  system,  with  the  criminal 
intent  of  depreciating  her  Majesty's  courts,  and  bringing  them  into  disrepute,  and 
surely  they  ought  to  be  permitted  to  produce  such  evidence  as  they  suppose  will  haie 
the  effect  of  proving  that  their  motives  and  intentions  were  not  of  the  nature  attributed 
to  them.  In  a  question  of  intention,  when  the  question  is  quo  animo  the  things  veie 
done,  it  is  essential  that  the  Court  and  jury  should  have  the  fullest  and  most  authentie 
evidence  before  them,  and  it  is  perfectly  fair  that  the  traversers  should  be  allowed  to 
submit  to  the  Court  this  proposition,  whether  there  are  not  a  vast  number  of  higidjr- 
respectable  men  in  the  community,  who,  without  any  criminality  having  ever  been 
alleged  against  them,  have  adopted  a  plan  exactly  similar,  as  the  traverse*^  assert,  to 
that  for  the  adoption  of  which  they  are  now  put  upon  their  trial.  They,  no  doubt, 
allege  that  their  intentions  in  establishing  the  arbitration  system  are  eqiudly  pore  n 
those  of  the  Society  of  Friends,  who  have  adopted  similar  practices,  without  havfli^ 
been  objected  to ;  and  surely  these  are  matters  fit  to  be  investigated  and  taken  into 
consideration,  when  we  find  that  the  traversers  are  accused  of  having  established  the 
courts  for  arbitration  with  a  criminal  intent ;  therefore,  in  this  view  of  the  subjeek,  I 
think  the  evidence  clearly  admissible. 

Cbamfton,  J. — I  am  sorry  to  be  obliged,  in  the  present  case,  to  differ  from  my  Lwl 
Chief  Justice,  and  I  believe  also  firom  the  rest  of  the  Court ;  a  legal  principle,  howefer, 
is  involved  in  the  question,  and  I  cannot  acquiesce  in  the  reasoning  by  which  itii  s 
endeavoured  to  make  this  evidence  admissible.  It  is  very  true  that  a  question  of  inten- 
tion may  be  involved  in  the  present  case,  and  the  object  of  the  traversers  in  bringing 
the  present  witness  on  the  tMe  may  be  to  shew  that  the  intention  imputed  to  them  bf 
the  indictment  is  erroneously  imputed ;  but  I  am  rather  inclined  to  think  that  tk 
intentions  of  a  party  in  doing  particular  acts  are  to  be  decided  from  his  own  acts  and 
his  own  declarations,  and  not  from  the  actions  and  declarations  of  other  persons.  If 
the  principles  adopted  by  the  traversers  are  just  and  fair  and  legal,  they  are  just  and 
fair  and  legal  without  any  reference  being  had  to  the  course  adopted  by  the  Quaicers^ 
who  are,  no  doubt,  a  highly  respectable  class  of  men ;  but  if,  on  the  other  band 
these  principles  are  illegal,  they  cannot  be  legalized  by  saying  that  they  have  been 
sanctioned  and  adopted  by  the  Quakers.  The  institution  of  such  bodies  as  arbitratioo 
courts  may,  in  the  abstract,  be  very  legal  and  innocent,  and  certain  it  is  that  nobodr 
has  ever  accused  the  Quakers  with  having  made  their  arrangements  as  to  arbitratioo 
with  a  view  to  bring  into  disrepute  the  tribunals  by  law  established ;  their  arrangements, 
therefore,  may  be  considered  perfectly  legal.  But  the  allegation  in  the  present  case  i(> 
that  another  body  of  persons,  to  wit,  the  traversers,  have  adopted  the  same  coarse  bs 
the  Quakers,  but  with  a  very  different  intent  indeed,  and  I  cannot  see  bow  die 
purity  of  the  traversers'  motives  can  be  demonstrated  by  a  reference  to  the  purity  of  the 
motives  of  any  other  man  or  men  whatsoever.  Many  acts  which  in  themselves  are 
legal,  are  rendered  illegal  by  the  intention,  and  I  think  that  the  only  fair  criteria  of  the 
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intentione  of  an  accused  party  are  the  acta  and  declarations  of  that  party.  If  this 
evidence  be  admitted,  a  precedent  will  be  established  for  admitting  in  evidence  tiie 
regulations  of  every  political  club  or  society  in  England— >nay,  they  might  even  cross 
the  Atlantic,  and  give  in  evidence  the  regulations  of  societies  in  America. 

Burton,  J. — I  was  not  aware  at  first  that  there  was  any  difference  of  opinion 
imongst  the  members  of  the  Court,  or  I  should  have  expressed  my  opinion  before  now. 
rhe  subject  is  one  which  admits  of  some  doubt,  for  it  appears  that  my  brother  Cramp- 
bon  dissents ;  but  I  fully  concur  in  the  view  taken  by  my  Lord  Chief  Justice.  The 
question  which  arises  here  is,  whether  the  mode  proposed  by  tiie  traversers  for  the  pur- 
pose of  settling  differences  was,  as  charged  in  the  indictment,  adopted  with  the  intent 
of  bringing  the  courts  of  justice  throughout  the  country  into  contempt.  The  traversers, 
therefore,  have  clearly  a  right  to  shew  that  it  was  not  done  with  that  intent ;  and  that 
in  many  instances  certain  bodies  of  persons,  from  a  sentiment  and  desire  to  keep  in 
peace  with  their  neighbours,  and  to  have  disputes  settled  without  expense,  had  adopted 
the  same  rule  of  arbitration;  and  the  traversers  have  for  that  purpose  not  merely  referred 
to  the  Society  of  Friends,  but  also  to  persons  engaged  in  mercantile  questions,  and 
questions  which  might  arise  in  commerce  and  maritime  afiairs;  and  it  is  contended  that 
the  intent  of  the  traversers  was  precisely  die  same.  That  is  a  question,  not  for  the 
Court,  but  for  the  jury ;  and  surely,  therefore,  the  traversers  have  a  right  to  shew  that 
dieir  object  in  forming  these  courts  was  merely  for  the  purpose  of  facilitating  the  termi- 
nation  of  disputes  of  that  description  ;  and  if  they  choose  to  have  that  question 
submitted  to  the  jury,  I  cannot  see  how  this  evidence  can  be  kept  from  them. 

Pbrrin.  J. — I  concur  in  the  opinion  expressed  by  my  Lozd  Chief  Justice  and  my 
brother  Burton.  The  indictment  charges  the  traversers  with  intending  to  bring  into 
disrepute  and  contempt  with  her  Majesty's  subjects  the  tribunals  established  for  the 
administration  of  justice,  and  that  they  did  conspire,  amongst  other  things,  to  diminish 
tiie  confidence  of  her  Majesty's  subjects  in  the  administration  of  the  law,  with  the 
intent  to  induce  them  to  withdraw  die  adjudication  of  all  their  diffsrences  from  the 
oognizance  of  courts  of  law,  and  to  send  them  to  courts  of  arbitradon.  That  is  the 
chnge,  and  the  present  evidence  is,  in  my  opinion,  most  material,  inasmuch  as  it  goes 
to  ^ew  that  that  highly  respectable  body  of  her  Majesty's  subjects,  the  Society  of 
Riends,  for  a  great  succession  of  years,  have  adopted  and  published  rules,  having  the 
Mme  tendency.  I  quite  agree  that  this  evidence  does  not  conclude  the  quesdon, 
and  it  will  be  a  very  important  subject  for  inquiry  what  the  intention  was ;  but  it  is 
plainly  evidence.  The  traversers  refer  to  the  Society  of  Friends  and  to  the  Ouzel 
Chdley  Society,  to  shew  that  the  course  of  proceeding  adopted  respecting  the  arbitradon 
ooorta  does  not  necessarily  involve  a  criminal  intent.  The  traversers,  however,  should 
go  further  than  merely  proving  the  existence  of  these  rules  ;  they  should  shew  cases  in 
«bich  the  awards  of  the  arbitrators  made  in  pursuance  of  those  rules  were  held  binding ; 
and  would  not  that  be  powerful  evidence  to  go  to  the  jury  to  shew  that  this  course  of 
proceeding  does  not  of  necessity  involve  a  criminal  intent  ?  and  that  is  the  only  point 
here. 

The  rules  of  the  Society  of  Friends  were  then  read  in  evidence,  and  also  the  secretary 
of  the  Ouzel  Galley  Society  was  examined  to  prove  the  mode  adopted  under  its  rules  for 
the  adjustment  of  differences  by  arbitradon. 


Tuesday,  February  6. 

Btidenee — Newtpuper, 

that  upon  ike  proof  of  publitatUm  required  by  ike  eiai,  6^7  Wm,  4  being  giveut  copies 
qfu  newspaper  may  be  read  t»  emdenee  ae  well  by  ike  proprieior  m  kie  own  drfence,  as  by  aprose~ 
eutor. 

r^ITZGIBBON   proposed  to  read  in  evidence  for  the  defence,  from  the  FreemaiCs 
\j      Journal,  of  Sept.  27,  1841,  a  pordon  of  a  speech  delivered  by  Mr.  O'Connell. 
Green,  S.  G.,  objected  to  the  Freeman's  Journal  oi  1841  being  received  in  endence. 


410  CRIiaNAL  LAW  CASES. 

We  bare  not  objected  to  papers  published  in  1843  being  read  in  evidence,  but  ^ 
traversers'  counsel  now  propose  to  read  a  paper  published  a  year  and  a  half  before  the 
date  of  the  acts  for  which  the  present  prosecution  is  instituted.  They  ought  to  pro- 
duce the  reporter  who  reported  the  speech. 

FUzgibbon. — Dr.  Grray,  who  is  one  of  the  traversers,  was  a  proprietor  of  the  Freemn'g 
Journal  both  before  and  after  the  publication  of  the  matter  which  we  offer  in  evidence; 
it  is,  therefore,  an  act  of  his.  It  is  said  by  the  Crown  that  he  has  conspired  to  circidate 
acts  of  the  Association  which  were  inflammatory  and  dangeroos  to  the  public  peace. 
Now,  I  want  to  shew  that  he  circulated  with  equal  anxiety,  and  to  the  same  extent, 
acts  calculated  not  to  inflame,  but  to  produce  a  directly  contrary  effect, 

R,  L,  Shell  begged  to  remind  the  Court  that  in  Home  Tooke's  case  (25  How.  St.  TV. 
361),  a  book,  written  and  published  by  him  twelve  years  previous  to  his  trial,  was 
admitted  as  evidence  in  his  behalf. 

MacDonogh. — ^The  course  adopted  in  Cobbett's  case  will,  I  think,  govern  the  Comtia 
the  present  instance.  When  Cobbett,  in  the  year  1831,  was  tried  for  the  poblicatkn 
of  a  libel  in  a  paper  called  Cobhetfs  Political  Register,  he  proposed  to  read  in  his  defence 
matter  published  by  him  in  the  3rear  1 822.  The  Attorney- Gtoeral  objected  that  the  artiek 
was  of  too  remote  a  date,  and  Lord  Tenterden  was  about  to  allow  the  objection,  when  Mr. 
Cobbett  cited  Home  Tooke's  case  (25  How.  St.  Tr.),  upon  the  authority  of  which  tk 
Court  ruled  that  the  evidence  was  admissible. 

Warren,  Seijt. — Here  the  traversers'  counsel  are  assuming  that  this  paper  has  beeo 
published  by  Ehr.  Ghray,  but  they  have  not  yet  proved  the  fsjcX. 

FUzgibbon. — Nothing  can  be  easier  than  to  ascertain  that  feet. 

[It  was  then  ascertained  from  the  register  of  newspapers  at  the  Stamp  Oflioe,  tint 
Dr.  Grray  became  proprietor  of  the  Freeman's  Journal  on  tiie  8th  of  February,  1841, 
and  that  the  paper  of  the  27th  of  September  produced  was  the  copy  lodged  pursuant  Id 
the  statute,  and  was  signed  by  the  printer.] 

Warren,  Seijt. — ^The  statute  has  pointed  out  and  provided  for  express  legal  proaf 
against  the  publisher  of  a  newspaper,  by  the  lodgment  of  a  copy  of  each  publicatioo  k 
a  certain  way,  but  the  defendant  cannot  resort  to  the  statutable  proof  in  his  own  behaE 
(Watts  V.  F)raser,  7  Ad.  &  Ell.  223,  and  7  C.  &  B.  372.)  Let  the  traversers  protee 
the  person  who  reported  those  speeches,  and  who,  having  heard  them,  could,  of  coone, 
prove  them. 

Pbrrin,  J. — ^The  Crown  has  already  given  evidence  of  this  gentleman's  being  tk 
proprietor  of  the  Freeman's  Journal  both  before  and  after  the  publication  of  the  nombff 
which  the  traversers'  counsel  wish  to  use. 

Warren,  Seijt — ^That  would  be  unanswerable  if  the  traversers  had  no  better  evidence. 

MacDonogh, — Watts  v.  Fraser  does  not  afiect  the  present  case;  the  defendant  in  flat 
case  wanted  to  shew,  in  mitigation,  that  the  plaintiff  had  previously  published  a  libel 
which  had  the  effect  of  provoking  him,  and  he,  in  order  to  prove  the  publication  of  it; 
offered  the  statutable  proof  by  producing  from  the  Stamp  Office  the  newspaper  ooi- 
taining  it ;  but  the  Court  held,  that  it  was  no  proof  of  publication,  for  iioji  constat  tht 
any  other  paper  had  been  issued. 

The  Court  ruled  that  the  evidence  was  admissible,  and  the  speech  was  accordingif 
read  in  evidence. 


February  10  and  12. 

Jury —  Verdict — Practice. 

A  jury  cannoty  in  a  criminal  cage,  be  allowed  to  eeparate  after  the  delivery  qf  the  judge*  9  cAarye  taS 
they  are  finally  discharged;  nor,  except  by  content,  can  they,  even  in  custody  qf  the  sheriff,  fefV- 
moved  to  any  place  outside  the  precincts  of  the  court /or  their  better  accommodation. 

Where  the  jury,  although  agreed  upon  their  verdict,  were  not  able  to  draw  it  up  in  proper  form  hefsrt 
twelve  0^  clock  upon  Saturday  night ,  the  Court  {in  the  absence  of  any  arrangement  for  the  rectptit^ 
of  their  verdict  by  consent)  directed  them  to  be  locked  up  until  Monday,  with  permmion  tofstt 
church  on  Sunday,  in  the  custody  of  the  sheriff, 

QU(fre,  Ut,     To  what  extent  will  the  Court  take  notice  of  the  fact  that  certain  places,  at  uAick  seti 
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\erance  of  a  eontpiraey  were  done,  are  wiikin  ike  emmiy  in  which  the  venue  ie  laid  in  the 

the  Court  a  power  even  to  adjourn  at  poet  twelve  o* clock  on  Saturday  night  ?  or  it  a  trial 
for  want  of  a  previoue  adjournment  (it  being  in  vacation),  then  lapsed  until  the  following 

proceedinge  vitiated  by  the  fact  qfa  juror  being  eummoned  and  ewom  by  the  namee  John 
t  Crown  knowing,  brfore  he  wat  ewom,  hie  true  namee  to  be  John  Jaton  R,  ? 

Chief  Justice  not  having  concluded  his  charge  until  about  six  o'clock  in  the 
ening,  the  jury  applied  to  the  Court  for  leave  to  return  to  their  homes  for  the 
f  they  had  hitherto  done»  being  much  fatigued  (this  being  the  twenty-fourth 
le  trial). 
SFATHBR,  C.  J. — ^The  law  has  given  me  no  right  to  permit  you  to  separate 

charge  has  been  delivered.  You  must  remain  in  the  custody  of  the  sheriff, 
QO  communication  with  any  person.  The  jury  chamber  is  the  only  place  which 
rare  of  at  present  in  which  you  can  be  accommodated.  I  have  known 
)  in  which  the  jury  were  not  allowed  to  separate  and  go  to  their  homes,  but  were 
to  a  convenient  place  in  the  custody  of  the  sheriff,  but  that  was  by  consent ; 
ss  there  be  a  consent,  I  am  not  aware  that  I  can  give  any  other  answer  to  the 
which  you  have  put  to  me. 

nsent  having  been  entered  into,  the  issue  paper  was  handed  to  the  jury,  who 
[red  to  their  room,  and  some  temperate  refreshment  was  ordered  by  the  Court 
pplied  to  them. 

then  objected  that  the  traversers  could  not  be  convicted,  as  there  was  no  evi* 
any  act  being  done  in  the  county  of  the  city  of  Dublin,  no  evidence  to  shew 
venue  was  properly  laid  in  the  indictment.' 

PTON,  J. — The  evidence  given  of  meetings  of  the  Repeal  Association,  I  think, 
.pport  the  vemie. 

>N,  J.,  thought  the  evidence  of  Brown,  the  printer,  of  Nassau-street,  was  suffi- 
obviate  the  objection. 

,  A .  G. — My  lords,  I  should  think  there  can  be  no  doubt  that  the  Stamp,  Office 
county  of  the  city  of  Dublin,  and  that  the  Court  can  take  judicial  notice  of  it. 
louRT  disallowed  the  objection,  but  took  a  note  of  it. 
iry,  at  half-past  eleven  o'clock  at  night,  handed  in  their  verdict,  which  was 

be  irregularly  drawn  up,  there  being  no  verdict  upon  some  of  the  counts. 
'  stated  that  they  were  all  agreed  upon  the  finding  they  intended  to  return,  but 
e,  in  consequence  of  the  great  length  and  complexity  of  the  indictment,  under 
Biculty  in  shaping  their  verdict. 
'  these  circumstances, 

PTON,  J.  (the  other  judges  had  retired  after  the  issue  had  been  sent  to  the 
ving  told  the  jury  the  manner  in  which  their  finding  was  to  be  shaped  accord- 
le  verdict  they  meant  to  give,  directed  them  to  retire  and  draw  up  the  verdict 

ew  minutes  before  midnight,  the  jury  not  having  returned, 

,  A.  G..  urged  the  necessity  of  adjourning  the  Court  until  Monday  morning, 

prehended  the  verdict  could  not  be  received  with  safety  after  twelve  o'clock  on 

r  night. 

PTox,  J.,  having  sent  for  the  jury,  it  appeared  evidently  that  they  would  not 

ipleted  their  finding  before  twelve  o'clock,  upon  which, 

pTox,  J. — Mr.  Attorney,  are  you  quite  sure  that  the  veordict  cannot  be  received 

dve  o'clock  ? 

,  A.  G. — I  am  not  aware  of  any  precedent  upon  the  point;  I  do  not  go  the 

f  saying  that  the  verdict  would  not  be  good  if  received  after  twelve  o'clock,  but 

;hat,  in  a  case  of  such  importance,  it  would  be  the  safer  course  to  adjourn. 

PTON,  J. — For  my  own  part,  I  should  have  no  objection  to  take  the  verdict  on 

responsibility.     I  have  several  times  received  a  verdict  at  two  or  three  o'clock 

orning,  even  in  capital  cases,  and  once,  I  think,  upon  a  Sunday ;  I  wish  every 

be  done  according  to  law ;  but  I  think  both  sides  ought  to  consider  the  great 

ience  that  will  arise  from  the  twelve  gentlemen  on  the  jury  being  confined  the 
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vhole  of  this  night,  and  until  Monday  moniing ;  to  some  of  them  it  migiit  be  £^iL  I 
-wish  to  know  if  there  is  a  necessity  for  such  a  course ;  for  if  not.  it  is  not  at  all 
advisahle. 

Smith,  A.  G. — I  am  willing  to  give  any  assistance  in  my  power,  but  the  case  ii  a 
singular  one,  and  lest  any  objection  should  be  raised  hereafter,  I  think  it  is  the  srfer 
course  for  the  Ck>urt  to  adjourn.     I  cannot  agree  to  the  jury  separating. 

The  traversers'  counsel  being  applied  to  by  the  learned  judge,  declined  entering  into 
any  arrangement  on  the  subject,  or  interfering  one  way  or  other. 

Grampton,  J.,  then  informed  the  jury  that  they  must  remain  together  until  Mondij 
morning,  when  either  he  or  some  other  member  of  the  Goort  would  oome  down  to 
receive  their  verdict ;  but  that  he  would  direct  the  sheriff  to  provide  them  with  beds  mk 
refreshment,  and  that  every  effort  should  be  made  to  render  their  situation  as  conlHt- 
able  as  possible,  and  that  tliey  should  be  at  liberty,  if  they  chose  to  do  so,  to  attod 
divine  service  on  Sunday  in  Uie  care  of  the  sheriff. 

Monahan  then  objected  that,  it  being  now  past  twelve  o'clock,  the  Goort  had  w 
power  to  preside  on  Sunday  morning,  or  to  adjourn,  or  do  any  judicial  act,  and  flat 
therefore  the  trial  had  then  lapsed  until  the  first  day  of  Easter  Term. 

Grampton,  J.,  not  having  his  note-book  in  court,  desired  Monahan  to  put  bis  ol9e^ 
tion  in  writing,  which  having  been  done,  his  lordship  directed  the  deputy  Glerk  of  the 
Grown  to  file  it,  and  adjourned  the  court  until  nine  o'clock  on  Monday  morning. 

Monday^  Feb.  12. 

Pennefather,  G.  J.,  and  Burton  and  Grampton,  Justices,  sat  in  the  morning  it  a 
few  minutes  past  nine  o'clock,  when 

Grampton,  J.,  read  over  to  the  rest  of  the  Gourt  a  statement  which  he  had  taken 
down  of  what  had  occurred  on  Saturday,  after  the  other  members  of  the  Gourt  had 
retired. 

The  jury  having  entered  the  box,  and  handed  their  verdict  to  the  ofiicer, 

Moore,  before  the  verdict  was  formally  received,  tendered  an  objection,  on  the  part  aC 
the  traversers,  that  one  of  the  jurors  was  sworn  as  "  John  Rigby/'  his  name  bcjag 
John  Jason  Rigby. 

Smith,  A.  G. — Particular  care  was  taken  at  the  time,  by  the  Grown,  of  the  nuamer 
in  which  that  juror  was  sworn.  It  was  known  tiiat  his  name  was  John  Jason  Righf  • 
but,  having  been  summoned  as  John  Rigby,  he  was  sworn  by  that  name  to  obviate  yovr 
objection. 

R,  L.  Sheil. — And  that  is  precisely  the  ground  of  our  objection. 

The  Court  took  a  note  of  the  objection. 

Verdict,  upon  the  first  and  second  counts  (see  abstract  of  indictment*  «i<^» 
p.  397,  note).  Guilty,  Daniel  O'Connell,  Richard  Barrett,  and  Gharies  Gavan  lk§f, 
omitting  the  words  "  unlawfully  and  seditiously,"  before  the  words  "  to  meet  mi 
assemble."  Not  Guilty,  Daniel  O'Connell,  Richard  Barrett,  and  Gharies  Gavan  Dt§fm 
as  to  the  words  "unlawfully  and  seditiously,"  before  the  words  '*to  meet  lail 
assemble."  Guilty,  John  O'Connell,  Thomas  Steele,  T.  M.  Ray,  and  John  Gny* 
omitting  the  words  "  unlawfully  and  seditiously,"  before  the  words  "  to  meet  w 
assemble/'  and  omitting  the  words  "  and  to  excite  discontent  and  disaffection  fw^^yi 
divers  of  her  Majesty's  subjects  serving  in  the  army."  Not  GuiUy,  John  O'GansdL 
Thomas  Steele,  T.  M.  Ray,  and  John  Ghray,  as  to  the  words  "  unlawfully  and  sd^ 
tiously^"  before  the  words  "  to  meet  and  assemble,"  and  Not  Guilty  as  to  the  w«di 
"  to  excite  discontent  and  disaffection  among  divers  of  her  Majestps  subjects  wonnaf 
in  the  army."  Guilty,  the  Rev.  Thomas  Tiemey,  from  the  commencement,  so  £ur,  sad 
including  the  words,  "  especially  in  England,"  and  Not  Guilty  of  the  remainder  of  the 
first  and  second  counts. 

Upon  the  third  count.  Guilty  on  the  whole  count  generally,  Daniel  O'CoBselL 
Richard  Barrett,  and  Charles  Gravan  Dufiy.  Guilty,  John  O'Connell,  Thomas  Stoek, 
T.  M.  Ray,  and  John  Ghray,  omitting  the  words  "and  to  excite  discontent  and  dis- 
affection in  divers  of  her  Majesty's  subjects  serving  in  the  army."  Not  Gmiiy,  Join 
O'Connell,  Thomas  Steele,  T.  M.  Ray,  and  John  Gny,  as  to  the  words  *'  and  to  ezdtr 
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dhcoptent  and  disaffection  in  divers  of  her-Biftjefit]r^8  Bubjeett*  serving  in  the  vcmji'* 
GmUy,  the  Rev.  Thomas  Tiemey,  from  the  commencement,  so  far  and  indnding  the 
words,  '*  especially  in  England."  Not  GuiUy,  Rev.  Thomas  Tiemey,  of  the  remainder 
of  tiiia  count. 

Upon  the  fourth  count,  Chdlty,  Daniel  0'Connell»  John  O'Connell,  Thomas  Matthew 
Bay,  John  Ghray,  Thomas  Steele,  Charles  Gavan  Duffy,  and  Richard  Barrett.  Not 
OidUf,  Rev.  Thomas  Tlemey. 

Upon  the  fifth  count  all  the  traversers  were  found  Guilty. 

Upon  the  sixth,  seventh,  eighth,  ninth,  tenth,  and  eleventh  counts,  the  jury  found 
Daniel  O'Connell,  John  O'Connell,  Thomas  Steele,  Thomas  Matthew  Ray,  Charles 
€hKvan  Duffy,  John  Grray,  and  Richard  Barrett,  Gmity,  but  acquitted  the  Rev.  Tliomas 
Tkniey. 

The  traversers  were,  upon  the  application  of  Moore,  which  was  unobjected  to,  per- 
aitted  by  the  Court  to  be  furnished  by  the  Clerk  of  the  Crown  with  one  copy  of  the 
kding  of  the  jury. 

Hie  jury  were  discharged,  and  the  Court  adjourned  upon  the  twenty-fifth  day  of 
tetriai. 

For  the  Crown :  the  Attorney-General,  ttie  SoUeitor-General,  Warren,  Serjt.,  Ben^ 
mU^  James  Scott,  Brewster,  Tomb,  Freeman,  Martley,  Robert  Holmes,  SmyUy,  Baker, 
aoANig^. 

Eor  the  traversers :    Moore,  R,  L.  Sheil,  ffatcheU,  D.  R.  Pigott,  Henn,  Monahan, 
rUsfibbon,  Whiteside,  MacDonogh,  Alexander  M'Carthy,  Clements,  Close,   O'Hagan, 
(tBsa,  John  Perrin,  and  Sir  Coleman  O'LougUin. 
AexKTs. — For  the  Crown,  Kemmis,  Crown-Solidtor ;  for  the  several  traversers, 

iUhoney,  Ford,  Cantwell,  Gartlan,  and  Beilly. 
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July  5  and  6,  1844. 

Davhl  O'Connell,  John  O'Connxll,  Thomas  Matthsw  Rat,  Thomas  Stsblx, 
Cbaalks  Gavan  Dufft,  John  Gray«  and  Richard  Barbbtt        -      Plaintiffs* 

IN   BBROB, 
AND 

&iMajb0Tttbb  Qubbn       ••-•••-•    Defendant* 

IN  bbboe. 

flMimg    C(mipiracy^Indietment~-Abatiment—Chiaienffe  to  the  array^-Jiidj^meni—Jteeoffnizaneee 

— Brror^Praetice^'Counttl. 

Where  am  mdieiment  eontaifu  several  counts,  qf  which  one  ie  bad,  a  j^eneral  Judgment  for  the  Crown 
khad. 

Mpsdfmdkmy  on  a  bad  count,  and  a  bad  finding  on  a  good  count,  are  nuiHtiee, 

mareeeoeral  d^endants  were  charged  in  the  eatne  count  with  conspiracy  to  doseverai  unknqfuiaets. 
Arming  together  one  conspiracy,  and  the  jury  found  one  qf  them  guilty  qf  conspiracy  with  some  qf 
Ms  eo^drfendants  to  do  one  qf  these  acts,  and  with  others  to  do  another  of  them :  Held,  a  bad  find- 
ing, inasmuch  as  the  indictment  charged  but  one  conspiracy,  and  the  drfendant  was  convicted  qf 
ftw. 

€naeauniin  an  indictment  against  eight  drfendanis,  charging  one  conspiracy,  a  verdict  is  bad,find» 
tag  three  qf  them  guilty  generally,  and  four  guilty  qf  conspiring  for  certain  qf  the  objects  alleged, 
ha  not  for  others;  the  verdict  qf  guilty  against  the  three  was  a  finding  that  they  were  guilty  qfthe 
entire  effence  charged ;  that  is,  of  conspiracy  with  the  other  five  defendants  for  all  the  objects  stated 
in  the  count,  and  qfsome  of  which  the  latter  have  been  acquitted. 

Where  an  indictment  against  several  drfendanis  had  several  counts,  charging  various  acts  constOuHng 
the  oj^enee,  some  qfthe  counts  were  bad^  and  there  were  bad  findings  on  some  qf  the  countSf-^he 
VOL.  I.  8 
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judgmeni  trot  agoMMit  taeh  drfendtmt  m  rttptet  qf**hU  qjfmce9  iforttmd :  **  HMtf,  ikai  ike  egtmtt 
eharftd  in  each  eoumt  wot  separate!  thai  the  worde  **  kie  offeneee  tfwe»a»d  "  aftpHed  to  aii  tkt 
offeftces  qf  which  each  drfendant  had  been  found  ffuilty :  and,  there/ore,  that  aeaame  qfthe  comd 
andfindinga  were  bad,  each  judgment  waa  bad  a/ro. 

A  count  charged  drfendantt  with  conapiring  **  to  cauae  and  procure  divera  aubjecta  to  meet  together 
in  large  numbera/or  the  unlawjui  and  aeditioua  purpoae  qf  obtaining,  by  means  of  ike  iniimidatitt 
to  be  thereby  caused,  and  by  means  qfthe  exhibition  and  demonstration  of  great  pkysical  force  at 
such  meetingf,  changes  in  the  goremment,  lawa,  and  constitution  of  the  realm :  "  Held  bad, 
becauae  *'  intimidation  "  is  not  in  itse(f  a  crime  known  to  the  law,  nor  was  it  sheum  how  it  iMt  to 
be  produced,  or  on  whom  it  was  to  be  practised. 

Where  it  was  pleaded  in  abatement,  that  the  bill  was  found  on  the  evidence  of  witneseee  not  sworn  in 
open  court,  as  directed  by  statute :  Held,  that  such  a  plea  must  be  strictly  pleaded,  and  tkat  it  wm 

'    bad  for  not  setting  out  tke  names  qfsuck  witnesses  and  otker  particulars, 

A  challenge  to  the  array  in  the  Court  qf  Queen*s  Bench^  Dublin,  alleged  that  the  Jurors*  book  kad  ml 
been  completed  in  conformity  with  the  statute:  that  the  names  qfffty-nine  persons  kad  been  fraeit' 
lenily  omitted  from  the  list  and  from  the  book:  Held,  by  Lord  Dekmax,  tkat  tke  causes  of  tkt 
challenge  were  sufficiently  alleged. 

In  Hilary  Term,  the  Court  of  Queen*s  Bench  in  Dublin  ordered,  that  in  case  a  trial  at  bar  ahmU 
not  end  before  tke  last  day  qf  Term,  the  next,  and  each  succeeding  day  for  so  many  days  as  ivfU 
be  necessary  for  the  completion  qfthe  trial,  should  be  deemed  part  qf  Hilary  TW-nt :  Held,  ageai 
order,  under  the  authority  ofalat.  1^2  Wm,  A,  c.  31,  a,  3. 

Where  several  drfendanta,  charged  on  the  aame  indictment  with  aeveral  illegal  acta,  severed  in  tkir 
drfencea,  and  after  conviction,  and  aentence  to  different  puniahmenta,  brought  separate  uriia  ^ 
error :  Held,  tkat  tkey  migkt  appear  by  several  counael,  wko  were  aeverally  entitled  to  reply, 

Wkere  tke  Crown  ia  tke  drfendant  in  error :  Held,  tkat  tke  Crown  ia  not  necessarily  entUMl  t$  tk 
final  reply. 

Whether  a  judgment  that  defendant  "  shaU  enter  into  recognizances  to  keep  the  peace  for  the  spsst 
of  seven  years  next  ensuing  the  acknowledgment  tkereqf"  isgood,no  time  being  named  for  enterisf 
into  suck  recognizances, — Quaere  f 

ALL  the  law  lords  except  Lord  Langdale  were  present. 
The  judges  had  been  summoned,  and  Lord  Chief  Justice  '[Hndal,  Mr.  Justice 
Patteson,  Mr.  Justice  Williams,  Mr.  Justice  Coleridge,  Mr.  Justice  Coltman,  Ut, 
Justice  Maule,  Mr.  Baron  Parke,  Mr.  Baron  Alderson,  and  Mr.  Baron  GKimey,  attendei 
Sir  T.  Wilde,  Q.  C,  M,  D.  Hill,  Q.  C.  Kelly,  Q.  C.  Murphy,  Seijt,  Crtm^m, 
Leahy,  J,  W,  Smith,  Close,  Peacock,  and  Sir  Coleman  O'Loughlin,  for  the  pluntifb  a 
error. 

The  Attorney- General,  the  Solicitor' General,  the  Attorney- General  for  Ir^ni, 
Waddington,  Q.  C,  Napier,  Q.  C,  and  Smyly  for  the  Grown. 

ORDER  OF  PROCEEDINGS  ;  RIGHT  OF  REPLY. 

The  Lord  Chancellor. — Sir  T.  Wilde,  will  you  have  the  goodness  to  state  what  if 
the  course  you  propose  to  pursue  ? 

Sir  T,  Wilde,  —  I  appear  for  Mr.  Daniel  O'Connell  ;  Mr,  Peacock  is,  I  beliere,  with 
me.  The  defendants  throughout  this  indictment  have  defended  separately ;  they  bite 
now  brought  separate  writs  of  error.  The  points  on  which  they  mean  to  relj  ue 
different  from  each  other.  With  a  xievf  to  the  convenience  of  the  house,  we  have  pKK 
posed  a  certain  arrangement  in  our  mode  of  proceeding.  We  propose  that  Mr.  Pa- 
cock  and  myself  should  be  heard  for  Mr.  Daniel  O'Connell ;  that  two  other  conniel 
shall  be  heard  for  the  remaining  parties ;  that  Mr.  Hill  shall  be  heard  for  Mr.  Steele» 
and  Mr.  Kelly  for  all  the  other  defendants. 

Lord  Brougham.-— That  will  be  four  counsel  altogether. 

Sir  T,  Wilde. — That  is  so.  We  have  also,  with  a  view  to  the  convenience  of  tke 
house,  arranged  that  we  shall  not  all  address  your  lordships  on  the  same  points.  Theie 
are  various  points  of  error  brought  before  the  house  by  these  writs  of  error.  Some  tie 
applicable  to  some  of  the  plaintiffs  in  error,  some  to  others,  and  we  propose  that  certain 
of  us  shall  address  your  lordships  on  certain  points  only. 

The  Lord  Chancellor. — ^There  is  another  point  material  for  consideration,  bow  da 
you  propose  to  arrange  about  the  replies?  Do  you  propose  that  there  shall  be  one  replf 
for  all? 

Sir  r.  WUde. — No,  my  lord ;  we  propose  that  there  shall  be  three  replies. 

Follett,  A.  G.  —  I  do  not  understand  how  my  learned  friend  can  say  that  all  these 
parties  appear  separately  by  three  counsel  and  can  claim  to  have  three  replies. 
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The  Lord  Chancellor. — What  we  have  now  to  consider  is  this,  that  in  strictness 
these  parties  are  all  separate,  so  that  they  are  entitled  to  be  represented  by  different 
counsel,  and  they  are  therefore  entitled,  in  strictness,  to  be  heard  by  seven  counsel  if 
tfaey  please. 

The  Attorney 'General.  — -  My  lords,  I  doubt  whether  the  bringing  of  seven  writs  of 
eiTOr  is  the  regular  course  of  itself. 

Lord  Campbell.—  I  have  not  the  smallest  doubt  that  where  there  are  seven  parties 
in  a  case  of  this  sort,  each  has  a  right  to  be  heard  by  himself  or  his  counsel.  A  con- 
trary practice  might  lead  to  great  injustice  in  several  supposable  cases.  In  a  case  like 
this,  a  man  is  not  bound  by  the  arguments  of  counsel  whom  he  never  selected  to  repre- 
sent his  interests. 

The  Attorney- General, — What  I  want  is,  that  the  proceedings  here  should  be  regular. 
The  ordinary  rule  is,  that  the  Crown  should  have  the  reply.  What  is  now  proposed 
does  not  seem  to  me  in  conformity  with  your  lordships'  practice.  Where  there  is  an 
indictment  against  several  defendants,  the  usual  course  is,  that  there  should  not  be 
separate  writs  of  error.  If  one  party  brings  a  writ  of  error,  he  can  call  on  the  others  to 
join  in  the  writ  or  not.  llierefore,  when  parties  take  the  course  of  bringing  seven  writs 
of  error  on  the  same  record,  for  the  purpose  of  being  heard  by  different  counsel,  where 
the  points  of  law  are  the  same,  they  cannot  be  heard  in  that  manner. 

Lord  Brougham. — In  civil  cases  we  always  make  different  parties,  having  the  same 
mterests,  consolidate  the  argument  before  us. 

The  Attorney 'General.  —  I  doubt  whether  these  parties  can  have  a  writ  of  error  in ' 
this  form.     I  do  not  want  to  make  any  technical  objection,  but  certainly  this  is  not  the 
usual  mode  of  proceeding. 

Sir  r.  Wilde.  —  I  trust  that,  as  the  defendants  would  have  a  right  to  be  heard  in 
person  if  they  were  all  present,  and  possessed  legal  knowledge  to  put  their  cases  pro- 
perly before  the  house,  they  may  be  heard  by  their  different  counsel.  They  have 
s^aratedin  their  defences — they  have  assigned  separate  writs  of  error — they  ought  to  be 
heard  separately  upon  them.  It  might  be  productive  of  serious  consequences  if  they 
were  obhged  to  confide  in  counsel  whom  they  had  not  selected.  '  Their  interests  are 
separate — ^the  imprisonment  to  which  they  have  been  sentenced  must  be  separately 
svdfered  by  each. 

The  Attorney 'General. — I  am  not  objecting  to  their  appearing  by  as  many  counsel . 
as  Uiey  may  think  fit.  What  I  want  to  call  your  lordships'  attention  to  is  the  regularity^ 
of  proceeding  with  regard  to  the  reply.  I  believe  that  the  practice  always  is  for  the- 
Crown  to  have  the  reply.  At  least  there  ought  not  to  be  three  replies  on  the  other  side;- 
or  if  there  are  to  be  replies,  they  are  to  be  regulated  in  the  same  spirit  as  the  arrange- 
aent  already  mentioned  to  the  house,  namely,  that  different  counsel  should  address 
themselves  to  different  points.  I  submit  this  to  your  lordships'  consideration,  but  first* 
I  ask  your  lordships' judgment  as  to  the  right  to  reply  itself.      ^  ; 

Lord  Campbell. — In  the  case  of  a  writ  of  error  from  the  Exchequer,  where  of  course 
the  revenue  was  concerned,  the  counsel  for  the  plaintiff  in  error  had  the  reply.  A 
ttmilar  course  was  adopted  in  Frost* 8  case,  when  I  was  Attorney- General,  and  I  well 
lemember  that  the  present  Attorney*  General,  who  was  one  of  the  counsel  for  the 
prisoner,  had  the  reply. 

The  Lord  Chancellor. — It  is  not  necessary  to  decide  that  point  now.  As  the  case 
^  present  stands.  Sir  T.  Wilde  says  that  each  of  the  three  counsel  for  the  plaintiffs 
in  error  claims  to  reply.  But  it  is  suggested  by  the  Attorney-General  that  the  course 
proposed  as  to  the  opening  should  be  applicable  to  the  reply,  and  that  each  of  the 
cotmsel  should  confine  himself  to  particular  points. 

Sir  T.  Wilde, — I  do  not  mean,  my  lords,  to  say  any  thing  that  could  deprive  Mr.  • 
O'Connell  of  the  benefit  of  my  reply  on  all  the  points  of  the  case,  even  those  which  are 
&ot  included  in  the  first  argument  I  propose  to  address  to  your  lordships. 

The  Lord  Chancellor. —  It  may  be  the  understanding  at  present  that  no  one  will, 
iQ  his  reply,  touch  on  the  points  argued  by  his  predecessor,  without  absolutely  binding 
yoa  down  to  such  an  arrangement. 
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SIB  T.  WILOB's  AKOUMBNT. 

Sir  7.  fFt/<2p  then  proceeded  to  state  the  case,  as  counsel  for  Daniel  O'Connell.— The 
writ  of  error  was  brought  upon  a  judgment  founded  on  an  indictment  for  a  conspiiacy 
all^;ed  to  hare  been  entered  into  by  him  with  the  other  defendants  named  in  the  record. 
In  this  judgment  various  errors  are  assigned.  He  proposed,  first,  to  call  their  lord- 
diips'  attention  to  the  record ;  secondly,  to  state  the  objections  to  the  judgment; 
thirdly,  to  consider  tiiose  particular  objections  which  it  was  arranged  that  he  should 
argue. 

First ;— 2%e  State  of  the  Record. 

This  was  an  indictment  for  a  conspinuy  containing  deren  counts. 
The  first  count  charges  the  said  supposed  conapiiBcy  as  a  conspiracy  to  do  five  dif> 
fmnt  acts  (that  is  to  say) :  First,  "  To  raise  and  create  discontent  and  disafifectka 
amongst  her  Majesty's  subjects,  and  to  ezcxte  such  subjeets  to  hatred  and  contempt  d 
the  government  and  constitution  of  the  realm,  aa  by  law  established,  and  to  unlawfid 
and  seditious  opposition  to  the  said  government  and  constitution ;"  Second,  "  To  stir 
up  jealousies,  luttrod,  and  ill* will  between  different  classes  of  her  Majesty's  subjedi^ 
and  especially  to  promote  amongst  her  Majesty's  subjects  in  Ireland  feelings  of  ill-will 
and  hostility  towurda  and  against  her  Majesty's  subjeeta  in  the  other  parts  of  the  United 
Kingdom,  and  especially  that  part  of  the  United  Kingdom  called  England ;"  Tliirdp 
"  To  excite  discontent  and  disadBfection  amongst  divers  ^  her  Majesty's  subjeeta  serving 
in  her  Majestjr's  army;"  Fourth,  "  So  to  cause  and  procure,  and  aid  and  asastiB' 
causing  and  procuring,  divers  subjects  of  her  Majesty  unlawfully,  maliciously,  nd 
seditiously  to  meet  and  assemble  together  in  large  nnmbeta»  at  various  times,  and  it 
different  places  witiiin  Ireland,  for  the  unlawfiil  and  seditioiia  purpose  of  obtaining,  faf 
means  of  the  intimidation  to  be  thereby  caused,  and  by  means  of  the  ezhibitioQ  aoidi 
demonstration  of  great  phjraical.  fbroe  at  soch  asBemUiM  and  meetings,  changea  nd* 
alterations  in  the  government^  laws,  and  constitutian  of  the  realm,  by  law  establiahedi*' 
Fifth,  "To  bring  into  hatred  and  disrepute  the  courts  by  law  established  in  Ireland ftr 
the  administration  of  justioe,  and.to  diminish  the  oonfidence  of  her  Majesty's  aobjeelr 
in  Ireland  in  the  administration  of  the  law  tiierein,  with  the  intent  to  induce  her  Mik 
jfsty's  subjects  to  witiidraw  tiie  adjudication  of  tiieir  difiinrences  with  and  claims  vigaa 
each  other  from  the  cogniisance  of  the  said  courts  by  law  established,  and  to  safamfc 
the  same  to  the  judgment  and  determination  of  otiier  tribunals  to  be  constituted  and 
contrived  fer  that  purpose."  This  count  aeta  out  as  overt  acts  of  the  said  supposed 
designs,  certain  alleged  meetings,  speeches,  and  publications.  These  acts  consiBtii 
causing  to  be  assembled  large  numbers  of  persons,  at  periods  between  the  months  of 
Jioly  and  October,  1848,  making  various  seditious  speeches  to  those  persons,  and  po^ 
lishing  those  speeches ;  and  also  publishing  other  matters  of  a  seditious  tendency* 

The  second  count  is  the  same  as  tiie  first,  omitting  liie  overt  acts. 

The  third  count  is  the  same  aa  the  second,  save  that  in  the  fourth  charge  the  ^ 
"  unlawfully,  maliciously,  and  seditiously'  are  omitted. 

The  fourth  count  is  the  same  as  the  third,  omitting  the  charge  as  to  the  army. 

The  fifth  count  contains  the  first  and  second  charges  set  forth  in  the  first 
omitting  the  overt  acts. 

The  sixth  count  contains  tiie  fourth  charge  set  forth  in  the  first  count,  omittiDg 
the  words  "  unlawfully,  maliciously,  and  seditiously,"  and  the  overt  acts. 

The  seventh  count  is  the  same  as  the  sixth,  adding  the  words  "  and  especially  by 
the  means  aforesaid  to  bring  about  and  accomplish  a  dissolution  of  the  legislative  uoiflB 
now  subsisting  between  Great  Britain  and  Irdand." 

The  eighth  contains  the  fifth  charge  set  forth  in  the  first  count,  omitting  iht 
overt  acts. 

The  ninth  count  contains  the  fifth  charge  set  forth  in  the  first  count,  omittiiig 
the  intent  therein  charged  and  the  overt  acts,  but  adding  the  following  charge  (that  it 
to  say) :  "And  to  assume  and  usurp  the  prerogative  of  the  Crown  in  the  estaUiak- 
ment  of  courts  for  the  administration  of  law." 
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The  tenth  count  is  the  same  as  the  eighth,  omitting  the  intent  stated  in  the  fifth 
duDge  in  the  first  count. 

The  eleventh  count  charges  the  supposed  conspiracy  to  be  to  cause  and  procure 
meetings  in  divers  places  and  at  divers  times  in  Ireland*  **  and  by  means  of  unlawful, 
seditious,  and  inflammatory  speeches  and  addresses  to  be  made  and  delivered  at  such 
meetings,  and  also  by  the  means  of  the  publishing  and  causing  and  procuring  to  be 
published,  to  and  amongst  her  Majesty's  subjects,  divers  malicious,  unlawful,  and  sedi- 
tious writings  and  compositions,  to  intimidate  the  Lords  Spiritual  and  Temporal  and 
the  Commons  of  the  Parliament  of  the  United  Kingdom,  and  thereby  to  effect  and  bring 
about  changes  and  alterations  in  the  laws  and  constitution  of  the  realm  as  now  by  law 
established." 

This  is  the  substance  of  the  several  counts.  The  record  then  proceeds  to  state  the 
finding  of  the  jury  on  these  several  counts.  But  before  I  state  that  finding,  I  had 
better  mention  that  the  writ  of  error  shews  that  when  the  parties  were  called  on  to 
plead,  the  defendants  pleaded  in  abatement  that  the  bill  had  been  found  by  the  grand 
jury  on  the  evidence  of  witnesses  who  had  been  examined  by  them,  but  that  these 
witnesses  had  not  been  sworn  in  court,  according  to  the  provisions  of  the  statute  of 
56  Geo.  3,  c.  86.  To  this  plea  in  abatement  there  was  a  demurrer  by  the  Attorney- 
General  for  Ireland,  and  the  demurrer  was  allowed,  and  the  plea  in  abatement  overruled, 
and  the  defendants  were  ordered  to  plead  over.  The  trial  was  then  ordered  to  take 
]dace  at  bar  on  the  15  th  of  January,  1844,  and  an  order  was  made  that  in  case  the 
trial  should  not  terminate  on  the  31st  day  of  January,  then  that  every  succeeding  day 
till  the  first  day  of  the- ensuing  Easter  Term  should  be  appropriated  to  the  trial,  and 
should  be  deemed  and  taken  to  be  a  part  of  Hilary  Term,  1844.  The  record  then  went 
on  to  state,  that  on  the  jury  being  called,  Daniel  O'Connell  challenged  the  array,  on 
the  ground  that  at  the  sessions  holden  as  therein  mentioned  for  the  revision  of  the  list 
of  jurors  for  the  city  of  Dublin,  the  Recorder  did  not  make  out,  to  deliver  to  the  derk 
of  the  peace,  a  Hst  as  required  by  the  statute,  but  that  the  said  list  was  firaudulentiy 
and  improperly  made  up.  To  this  challenge  the  Attorney- (General  for  Ireland  demurred. 
Tlie  record  proceeded  to  state  that  this  demurrer  was  argued  and  judgment  given 
thereon  for  the  Crown.  It  then  stated  that  the  jury,  being  so  empannelled,  the  trial 
W9B  continued  firom  day  to  day,  till  Wednesday,  the  31st  of  January ;  and  as  it  appeared 
tliat  it  could  not  be  concluikd  on  the  same  day,  it  was  continued  till  the  12th  of 
Pebroary,  and  an  order  was  made  that  the  jurors  should  have  leave  to  withdraw  from 
the  court,  which  they  did,  and  they  again  appeared  at  the  time  appointed ;  and  on 
Monday,  the  12th  of  February,  the  jury  found  a  verdict  on  the  indictment,  which  was 
very  fiilly  set  out  in  the  record.  Eight  of  these  defendants  were  found  guilty  of  so 
much  of  the  indictment  as  charged  that  they,  intending  to  excite  jealousies,  hatred,  and 
ill-will  among  her  Majesty's  subjects,  had  conspired  with  each  other  and  with  divers 
persons  to  the  jurors  unknown,  to  create  discontent  and  disaffection,  to  excite  the  sub- 
jects to  contempt  of  the  government  and  constitution,  and  to  unlawful  and  seditious 
opposition  to  the  said  government,  and  also  to  stir  up  jealousies  among  different  classes 
of  her  Majesty's  subjects,  and  especially  to  promote  among  her  Majesty's  subjects  in 
Ireiknd  feelings  (^  ill-vriU  and  hostility  against  her  Majesty's  subjects  in  England.  In 
fisct,  they  were  found  guilty  generally  of  the  offences,  as  set  forth  in  the  first  and  second 
oonnts.  The  finding  ^n  declared  that  seven  of  the  defendants  were  guilty  of  so  much 
of  the  residue  of  sudi  count  as  charged  them  with  unlawfully  conspiring  to  bring  into 
disrepute  the  tribunals  for  the  administration  of  justice,  and  by  the  appearance  of  force 
to  produce  intimidation  and  effect  a  ehange  in  the  law.  One  defendant,  Mr.  Tiemey, 
was  not  found  guilty  of  thete  charges.  Mr.  Tiemey  was  a  defendant  who  was  now 
dead.  And  as  to  the  remainder  and  residue  in  the  said  premises  in  the  said  first  and 
second  counts  mentioned,  the  jurors  said  that  John  O'Connell,  Steele,  and  Ray,  were 
not  guilty,  but  Daniel  O'Connell,  Barrett,  and  Duffy,  were  guilty  of  so  much  of  the 
residue  as  charged  them  with  conspiracy  to  create  disaffection  in  the  subjects  serving 
in  the  army.  So  tiiat  by  this  finding,  eight  persons  were  found  on  this  one  count  to 
be  guilty  of  one  conspiracy,  seven  of  another,  and  three  of  another.  These  observations 
applied  to  the  finding  as  to  the  first  and  second  counts.  Daniel  O'Connell,  Barrett, 
nd  Duffy  were  foui^. guilty  on  the  third  count.    John  O'Connell,  Steele,  Ray,  and 
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Gray,  were  found  guilty  of  all  but  the  charge  of  endeavouring  to  create  disaffection  in 
the  army.  As  to  Tiemey»  he  V!9s  found  guilty  of  the  conspiracy  to  excite  hatred  and 
contempt  of  the  constitution,  and  ill-will  among  different  classes  of  her  Majesty's  sub- 
jects. And  as  to  the  residue  of  the  count,  he  was  found  not  guilty.  As  to  the  fourtii 
count,  all  the  defendants  were  found  guilty,  except  Tiemey.  As  to  the  fifth,  all, 
including  him,  were  found  guilty.  And  they  were  all  found  guilty  on  the  rest  of  the 
counts.  The  record  proceeded  to  state  that  the  Attomey-Creneral  and  the  defendants 
appeared  in  court,  and  that  judgment  was  prayed,  and  that  the  Court  sentenced  each 
of  them  to  be  fined  and  imprisoned,  and  to  enter  into  recognizances  to  be  of  good  beha- 
viour for  a  certsdn  period  of  time.  The  judgment  was  in  the  usual  form  in  the  first 
jpart,  but  in  page  80  of  the  Appendix  it  set  forth  the  terms  of  the  sentence  on  each.  In 
substance  it  was  this,  that  all  the  said  defendants  are,  therefore,  committed  to  the  cus- 
tody of  the  sheriff,  who  is  to  deliver  them  to  the  custody  of  the  keeper  of  the  prison, 
in  whose  custody  they  are  to  remain  till  they  have  pud  the  fines  imposed  on  them 
respectively,  and  entered  into  their  respective  recognizances  as  ordered  by  the  said 
judges.  The  record  then  set  forth  the  writ  of  error,  which  was  sued  out  coram  noUt, 
in  which  error  was  assigned  at  once,  and  argued,  and  where  the  Court  gave  judgment 
for  the  Crown,  holding  that  the  errors  were  not  well  assigned.  It  was  against  that 
judgment  as  well  as  the  judgment  and  sentence  given  on  the  trial  at  bar  that  the 
present  writ  of  error  was  brought. 

The  Objections. 

On  this  record  several  objections  arise.     It  would  be  insisted — 

First.  That  these  counts  were  too  generally  framed  to  set  forth  an  offence  which  m 
properly  the  subject  of  indictment. 

Second,  That  the  indictment  was  not  framed  on  the  evidence  of  witnesses  sworn  as 
required  by  the  statutes,  that  the  jury  was  not  properly  constituted,  that  the  judgment 
had  been  passed  on  more  offences  than  were  charged  in  the  indictment,  than  were  pf^ 
sented  by  the  grand  jury,  or  that  had  been  pleaded  to  by  the  defendants.  These 
objections  applied  to  the  first  two  or  three  counts,  but  especially  to  the  first. 

Third,  With  respect  to  the  verdicts  of  acquittal  which,  in  certain  instances  of  chai^ 
on  this  indictment,  had  been  given  for  the  different  defendants,  it  would  be  submitted 
that  the  judgment  had  not  been  properly  entered  up.  It  was  meant  to  be  insisted  diat 
the  counts  generally  were  bad,  and  then  it  was  contended  that  if  any  one  of  these 
counts  was  bad,  the  judgment  of  the  Crown  must  be  reversed,  and  judgment  must  be 
given  for  the  defendants. 

Fourth.  That  the  proceedings  were  unlawful,  as  the  parties  were  required  to  be  im- 
prisoned, not  only  till  they  had  paid  their  own  fines  and  entered  into  their  own  recog- 
nizances, but  also  till  the  others  had  done  the  same ;  and  further,  that  they  vere 
required  to  give  sureties  for  good  behaviour  for  seven^  years,  but  it  was  not  stated  from 
what  period  these  recognizances  were  to  be  taken. 

Fifth.  In  other  respects  it  was  defective,  in  not  stating  when  or  where  the  juron 
were  sworn ;  and  also  it  was  stated  with  uncertainty  whether  they  were  sworn  or 
affirmed ;  and  if  afikmed,  it  was  not  stated  whether  the  persons  so  affirmed  were  persons 
of  that  class  whose  affirmation  would  by  law  qualify  them  to  act  as  jurors.  It  was 
stated  simply  that  they  were  sworn  and  affirmed;  but  no  words  were  used  whidi 
imported  an  affirmation  of  a  judicial  nature,  such  as  "  solemnly  affirming,"  which  were 
the  words  of  the  statute. 

Sixth,  That  the  order  for  continuing  the  trial  at  bar,  out  of  Term,  was  an  informal 
order,  and  could  not  be  supported,  and  that  there  was,  consequently,  apparent  on  tiie 
face  of  the  record,  what  the  law  called  a  discontinuance. 

He  would  confine  himself  to  the  errors  of  the  indictment,  and  to  the  effect  of  the 
finding  of  the  jury. 

First,  then,  the  counts  do  not  set  forth  an  offence  which  is  properly  the  subject  of 
indictment.  Conspiracy  was  too  loose  a  term  for  the  law  to  recognize  as  an  offence. 
This,  he  believed,  was  the  first  occasion  on  which  an  indictment  for  conspiracy  had 
ever  come  before  their  lordships'  house  for  judgment.  The  form  of  such  an  indirt- 
ment  had  been  the  subject  of  much  comment  for  many  years ;  and  he  thought  he  might 
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venture  to  say,  that  there  was  not  one  of  their  lordships  of  the  law  or  of  the  learned 
judges  of  the  bench  who  had  not  at  some  period  of  his  hfe  complained  of  it.  He  had 
never  conversed  with  a  legal  authority  who  did  not  feel  and  acknowledge  that  the 
generalities  adopted  in  indictments  for  conspiracy  were  inconsistent  with  justice,  and 
rather  appeared  to  be  the  result  of  a  perversion  of  the  law.  The  statute  of  the  33rd  of 
Edward  1  seemed  to  be  the  foundation  of  the  law  of  conspiracy.  By  it  enactments 
were  made  agdnst  persons  conspiring  to  prosecute  on  false  charges.  But  from  that 
period  down  to  the  time  of  the  "  seven  bishops/'  he  believed  no  attempt  had  been  made 
to  prosecute  for  a  conspiracy  for  political  offences.  They  were  indicted  for  an  offence . 
something  like  that  contained  in  one  of  the  charges  in  the  present  indictment — namely, 
'*  usurping  upon  the  prerogative,"  by  presenting  a  petition  to  the  King,  submitting 
objections  to  his  dispensing  power.  According  to  the  doctrine  of  tendency,  the  bishops 
were  thereby  considered  to  have  done  an  act  which  had  a  tendency  to  encroach  upon 
the  royal  prerogative.  He  felt  it  to  be  a  matter  of  regret  that  the  indictment  charging 
them  with  presenting  that  petition  had  not  been  buried  in  the  ruin  which  fell  upon  its 
authors.  It,  however,  existed,  for  it  was  evidently  the  model  of  that  part  of  the  pre- 
sent indictment  which  charged  the  defendants  Mrith  a  desire  to  encroach  upon  the  royal 
prerogative,  by  creating  courts  of  justice.  From  the  time  of  the  "  seven  bishops  " 
down  to  the  year  1796,  there  was  no  indictment  for  any  conspiracy  in  regard  to  politi- 
cal offences.  Mr.  Redhead  Yorke  was  the  first  person,  he  believed,  who  had  been  tried 
on  such  a  charge.  In  the  indictment  against  him  there  were  charges  of  a  general 
nature,  as  in  the  present  case  ;  but  then  there  was  one  good  count,  for  a  riot,  which  was 
sufficient  to  sustain  the  verdict ;  so  that  the  Court,  on  a  motion  in  arrest  of  judgment, 
would  have  limited  their  judgment  to  the  good  count,  and  rendered  the  motion  nuga- 
tory. The  next  indictment  was  agunst  Henry  Hunt,  which  charged  him  with  having 
procured  and  attended  an  unlawful  assembly.  He  defended  himself  ;  but  in  his  case, 
also,  taking  a  legal  objection  to  the  form  of  the  indictment  would  have  been  of  no 
advantage,  because  there  was  a  count  in  it  on  which  judgment  must  be  had,  and  which 
would  have  rendered  a  motion  in  arrest  of  judgment  on  the  other  counts  wholly 
useless. 

Lord  Brougham.— > Was  he  sent  to  prison  for  thirty  months  for  attending  a 
meeting  ? 

Sir  T.  Wilde. — No ;  but  for  causing  a  meeting,  the  character  of  which  involved  cri- 
minal consequences.  [The  hon.  and  learned  gentleman  then  proceeded  to  contend  that 
the  form  of  the  present  indictment  was  utterly  inconsistent  with  justice,  and  at 
variance  with  all  the  principles  upon  which  it  was  required  that  persons  should,  by  the 
shape  and  terms  of  the  charge,  receive  such  adequate  information  of  the  crime  really 
intended  to  be  attributed  to  them,  as  would  enable  them  to  prepare  their  defence.] 
Another,  and  a  most  important  object  in  framing  an  indictment,  should  be  so  to  present 
the  charge  as  to  give  to  an  appellate  court  the  opportunity  of  deciding  whether,  in 
point  of  law,  a  crime  had  been  committed.  Charges  involved  in  terms  which  might 
embrace  an  innocent  act,  and  at  the  same  time  be  quite  sufficient  to  meet  an  act  of 
guilt,  but  which  left  an  appellate  court  wholly  destitute  of  the  means  of  knowing  whe- 
ther the  individual  said  to  be  convicted  of  those  charges  had  or  had  not  involved  him- 
self in  legal  guilt,  were  not  consistent  with  the  due  administration  of  the  law,  and 
should  be  well  considered  before  they  received  the  sanction  of  the  tribunal  he  was  now 
addressing.  Looking  to  the  doctrine  of  conspiracy,  it  was  difficult  not  to  feel  the 
extreme  mischief  it  had  done,  and  was  calculated  to  do.  The  crime  of  conspiracy  did 
not  consist  in  acts  done.  The  crime  was  complete  when  the  intention  was  proved.  It 
was  not  like  any  other  crime.  Much  was  left  to  uncertainty — having  to  infer  inten- 
tions from  acts  of  a  very  doubtful  nature.  Most  of  the  great  politick  cases  in  v^hich 
injustice  was  supposed  to  have  been  done  were  in  the  shape  of  political  conspiracies. 
£The  learned  counsel  then  proceeded  to  argue  at  great  length  that  conspiracy  was  an 
offence  incapable  of  definition.  He  submitted,  that  all  the  counts  of  the  indictment^ 
from  the  fifth  to  the  end,  were  bad  for  generality.  They  were  framed  in  terms  many  of 
which  were  unknown  to  the  law,  and  wholly  destitute  of  legal  precision.  Having  read 
the  fifth  count,  charging  the  defendants  with  creating  "  discontent  and  disaffection  '^ 
amongst  the  Queen's  subjects].  What,  in  point  of  law,  was  the  meaning  of  these  words  ? 


109  O'OONNELfi  AND  OTHER89.  THE^QUEEN. 

What  was  the  crime  againat  whidi  a  party  thus  charged  was  called  on  to  defend  hnt- 
self  ?  In  dealing  with  the  criminal  law,  he  contended  that  the  language  of  aocoaatiim 
ought  to  be  precise ;  but  what  was  meant  by  '*  seditious"  o;qK)8ition  to  tiie  govemmeat 
he  could  not  understand,  nor  did  he  think  diat  any  person  under  such  a  charge  could  tdl 
what  he  was  called  on  to  answer.  Whether  it  meant  refusal  to  pay  taxes,  or  doing  sons 
act  that  induced  hatred  of  or  inconvenience  to  the  executive,  was  perfectly  unoertaiB; 
and  what  act,  except  the  commission  of  the  crime  of  sedition — a  crime  to  he  sepantelf 
proved — was  there  to  give  meaning  to  the  words  "seditious  opposition  ?"  If  the  wad 
**  seditious  "  was  to  be  rejected  as  surplusage,  as  a  word  of  no  meaning,  then  the  coml 
stood  for  offering  opposition  to  the  government,  which  was  no  crime  at  all.  There  wn 
no  allegation  whatever  in  that  count  which  involved  any  legal  guilt,  nor  did  the  insertka 
of  the  word  *'  unlawful "  give  any  idea  of  such  guilt,  where  there  was  no  object,  mother 
or  end  charged ;  in  fact,  there  was  nothing  whatever  upon  the  face  of  that  part  of  the 
indictment  to  give  any  colouring  of  legal  criminality,  but  it  merely  set  forth  an  amy  of 
words  without  any  definite  ideas  attached  to  them,  and  without  embodying  any  crime 
known  to  the  law.  In  every  allegation  of  guilt  set  forth  in  the  indictment  there  shoidt 
he  contended,  be  enough  of  clearness  in  the  criminal  charges  to  enable  a  court  of  appeii 
plainly  to  see  the  nature  of  the  imputed  offences,  as  well  as  the  grounds  upon  wUdi 
they  were  urged  against  the  accused ;  but,  surely,  if  it  were  in  a  case  like  the  present; 
wherein,  according  to  the  opinion  of  many  persons,  a  biU  of  exceptions  could  not  be 
taken,  because  of  its  being  a  case  of  misdemeanor ;  more  than  all,  if  it  were  in  a  case 
of  great  political  importance,  wherein  the  strongest  feelings  would  necessarily  arise,  and 
wherein  the  defendant  would  be  unable  to  bring  forward  any  thing  in  the  conduct  oi  die 
judge,  or  of  the  trial  (although  matters  of  the  greatest  complaint),  by  means  of  suehi 
inll,  it  became  a  thing  of  the  highest  and  most  paramount  importance  that  the  legal 
charge  of  guilt  should  be  clear,  definite,  and  unmistakeable.  How  necessary  it  was  thai 
tiie  party  called  upon  to  plead  should  have  a  distinct  idea  of  what  offence  was  imputed 
to  him  by  the  indictment,  was  well  expressed  by  Lord  EUenborough  in  his  remaiki 
upon  the  case  of  King  v.  Perrott  (2  Maule  &  Sel.  371>),  wherein  that  learned  judge  hid 
declared  his  opinion  that  it  was  a  matter  of  justice  that  every  indictment  should  be  ae 
framed  as  to  convey  to  the  party  charged  a  plain  idea  of  the  nature  of  the  oflfeace 
imphted  to  him.  In  the  sixth  count,  the  plaintiffs  were  charged  with  a  conspiracy  '*to 
cause  and  procure,  and  aid  and  assist  in  causing  and  procuring,  divers  subjects  of  her 
Majesty  to  meet  and  assemble  together  in  large  numbers  at  various  times  and  at  diflEer» 
ent  places  within  Ireland,  for  the  unlawful  and  seditious  purpose  of  obtaining,  by  meaai 
of  the  intimidation  to  be  thereby  caused,  and  by  means  of  the  exhibition  and  demonata^ 
tion  of  great  physical  force  at  such  assemblies  and  meetings,  changes  and  alterations  is 
the  government,  laws,  and  constitution  of  the  realm,  as  by  law  established."  Now,  he 
would  ask.  could  it  be  for  one  moment  contended  that  these  averments  constituted  any 
crime  ?  Were  those  meetings  illegal  ?  They  were  not  so  charged — nay  more,  in  that 
one  count  where  that  allegation  was  made,  the  jury  had  negatived  it ;  and  from  thefint 
and  second  counts  the  jury  had  struck  out  the  word  **  unlawfully,"  which  had  beet 
applied  to  those  meetings.  The  crime  charged,  then,  by  this  count  was  intimidatiiig 
by  lawful  meetings.  Intimidating  whom  ?  Intimidating  when  and  how  ?  Surdy  not 
by  lawful  meetings,  for  intimidation  could  not  well  be  caused  by  them.  Really  cot 
would  suppose  that  no  jury  but  a  political  one  could  have  put  such  a  charge  upon  tiis 
record.  As  to  the  word  "  unlawful,"  which  was  applied  to  the  purpose,  if  it  meaol 
any  thing  at  all,  the  count  should  have  stated  it.  What  were  those  meetings  for  ?  Fw 
the  seditious  purpose,  alleged  in  the  indictment,  of  obtaining  large  numbers  of  persona  ti 
cause  intimidation.  Again,  he  asked,  to  whom  ?  There  was  no  charge  that  the  meal^ 
ings  were  illegal — no  allegation  that  the  persons  met  for  the  purpose  of  intimidating*-* 
no  statement  of  any  avowal  to  that  effect. 

The  Loan  Ghancbllor  remarked,  that  there  was  no  overt  act  in  the  sixth  oooalt 
bat  the  charge  was,  that  they  had  procured  those  meetings  for  the  unlawfol  and 
seditious  purpose  stated,  and  that  they  conspired  to  do  certain  acts  charged  in  Ike 
count.  The  question,  therefore,  was  one  of  law,  and  in  reality  was  this — wfaetiier  il 
was  a  sufficient  allegation  that  they  did  do  those  acts  which  were  stated  in  tiie  indiol* 
ment to  be  unlawful? 
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Sir  T.  Wilde  said,  that  what  he  complained  of  wa«,  that  the  indictment  did  not  shew 
certain  acts  to  be  unlawful,  but  contained  mere  allegations  that  they  were  so ;  and  he 
eoQtended  that  the  statement  set  forth,  that  his  clients  meant  to  intimidate  by  means 
of  large  meetings,  was  not  a  charge  involving  any  crime.  He  would  now  come  to  the 
.seventh  count,  which  was  the  same  as  the  sixth,  with  the  addition  of  the  words  "  and 
€SpeciaUy  by  the  means  aforesaid  to  bring  about  and  accomplish  a  dissolution  of  the 
legislative  union  now  subsisting  between  Ghreat  Britain  and  Ireland."  He  did  not  think 
iSbkt  mattered  much. 

The  Lord  Ghancbllob. — ^The  addition  certainly  made  no  difference,  for  it  was  not 
iihe  alterations  sought  that  constituted  the  offence,  but  the  means  by  which  they  were 
to  be  effected,  as  charged  in  the  indictment,  of  which  they  were  the  whole  gist,  and  to 
ooQsider  which,  in  a  legal  light,  they  must  suppose  that  the  meetings  had  been  held  by 
agreement. 

Sir  T,  Wilde  agreed  in  this  view  to  a  certain  extent ;  but  contended  that  the  charge 
vas  one  which  his  client  could  not  be  called  upon  according  to  law  to  answer,  and  reite- 
rated his  objections  as  to  vagueness  and  indefiniteness.  The  objections  to  the  sixth 
smd  seventh  counts  were  nearly  identical.  With  respect  to  the  eighth  count,  the 
plaintiffs  were  accused  of  a  conspiracy  "  to  bring  into  hatred  and  disrepute  the  courtk 
of  law  established  in  Ireland  for  the  administration  of  justice,  and  to  diminish  the  con- 
fidence of  her  Majesty's  subjects  in  Ireland  in  the  administration  of  the  law  therein, 
with  the  intent  to  induce  her  Majesty's  subjects  to  withdraw  the  adjudication  of 
iiheir  differences  with,  and  claims  upon,  each  other  from  the  cognizance  of  the  said 
eoarts  by  law  established,  and  to  submit  the  same  to  the  judgment  and  determi- 
nation of  other  tribunals  to  be  constituted  and  contrived  for  that  purpose."  Well, 
vbat  was  the  effect  of  all  these  words,  and  what  ofience  did  they  constitute }  In 
the  first  place,  their  lordships  had  oftentimes  been  employed  in  framing  laws  with  tltfe 
intent  to  induce  her  Majesty's  subjects  to  withdraw  the  adjudication  of  tiieir  differences 
feom  one  court  to  another,  and  to  remove  the  jurisdiction  of  one  tribunal  to  another ; 
and  it  often  happened,  too,  that  merchants  and  traders  petitioned  Parliament  to  alt€r 
the  courts  in  which  their  differences  and  claims  upon  each  other  were  settied,  as  in  the 
Bankruptcy  Act. 

LoBD  Campbell  said,  that  in  this  count  the  object  was  illegal,  whereas  in  the  pre- 
I  counts  the  means  only  were  so. 

Sir  T.  WUde.—ThAt  might  be  admitted,  but  it  was  to  be  observed,  that  both  the  8th 
.  the  previous  counts  assumed  that  an  illegal  object  had  been  proved,  whilst  they  had 
not  shewn  how  that  illegal  object  was  to  have  been  effected,  and  dierein  were  deficient  as 
well  as  in  their  generality.  Was  it  not  clear,  that  any  general  charge  of  being  seditions  or 
ill-disposed  persons  could  not  be  maintained?  How  then  could  one  be  good  which  charged 
penons  with  conspiring  to  bring  into  hatred  and  contempt  the  tribunals  of  the  country? 

On  the  8th  count,  the  learned  counsel  contended  that  the  appointment  of  courts  of 
aizfaitiBtion  was  not  an  offlence  in  law;  and  on  the  11th  count,  charging  an  intent  to 
intimidate  the  legislature,  "  and  thereby  bring  about  changes  and  alterations  in  the 
lawa  and  constitution  of  the  realm,  as  now  by  law  established,"  that  such  a  crime  was 
impossible,  and,  therefore,  could  not  be  recognized. 

He  would  now  contend  that  it  could  not  be  necessary  for  him  to  prove  that  there 
was  not  a  good  count  in  the  indictment.  That  question  was  often  put,  it  was  true,  hot 
only  when  a  general  verdict  had  been  given,  which  was  sought  to  be  set  aside  in  all.  In 
nuvving  in  arrest  of  judgment,  both- in  civil  and  criminal  cases,  that  was  done,  but  thera 
«aa  tUs  distinction  between  the  two  :^In  the  former,  the  jury  finding  the  damages,  tht 
fitart  could  not  say  to  which  count  the  damages  were  assessed,  and  the  Court  could 
not  say  that  they  would  remove  one  count,  for  aoa  camtat  but  that  might  be  the  one 
en  which  the  jury  gave  their  verdict  in  general ;  but  in  criminal  oases  the  judge  applied 
loa-aentence  to  several  distinct  diarges,  which  ought  afterwards  turn  out  not  to  oontaiil 
— y  legal  crime,  andior mbkh  no. punishment  conld  be  inflicted.  He  stood  in  the.pkoa 
oMk  jury  in  the  dvil  case. 

•  liOBD  BaoiMiHAJfi#^With  this  distinction,  that  the  judge  knows  which  count  is  good, 
nd  which  is  bad,  and  the  jury  does  not.  The  noUe  lord  then  cited  a  case  in  wUoh 
kaiari^boen  cngi^ged  to-shew  this  difRsBonce,  which 
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Sir  2\  Wilde  thought  did  not  operate  in  such  a  case  as  the  present,  for  if  the  judges 
were  supposed  always  to  be  right,  and  to  know  what  judgments  they  ought  to  gire  in 
every  case*  writs  of  error  were  but  useless  and  lifeless  forms.  There  is  no  difficnity  in 
making  the  assumption,  that  the  judge  below  is  wrong,  when,  in  fact,  upon  that  the 
writ  rests ;  and  you  cannot  go  against  the  positive  fact  on  the  record,  whilst  the  possi- 
bility of  error  was  assumed  by  the  law.  Nor  can  you  say  this  count  or  that  was  tlie 
one  on  which  judgment  was  given.  Why,  he  would  ask  Uieir  lordships,  was  it  that  m 
civil  cases  the  Court  felt  it  to  be  necessary  to  arrest  the  judgment  altogether  when  it 
was  returned  generally  with  damages,  and  one  count  was  found  to  be  bad  ?  Because  it 
cannot  give  judgment  on  the  bad  count,  and  it  has  no  legal  power  whatever  to  dii* 
dnguish  in  such  a  case  the  counts  on  which  the  damages  have  and  have  not  been  given; 
but  if  several  damages  were  given  severally  on  the  counts,  there  was  no  difficulty  in  the 
case  at  all.  In  criminal  cases  it  was  the  same,  and  the  law  did  not  allow  judgment  to 
be  arrested  upon  the  bad,  and  given  upon  the  good  counts ;  and  the  reason  in  the  ctfil 
case  did  not  apply  to  the  general  criminal  case,  for  the  judge  in  the  latter  dischaned 
duties  analogous,  and  similar  to  those  of  the  jury  in  the  former,  and  was  supposed  tD 
give  judgment  upon  the  good  counts  only.  The  Court  was  supposed  to,  and  in  efiect 
did,  make  up  its  judgment  composed  of  punishments  for  the  various  several  offences  of 
which  the  accused  has  been  found  guilty,  and  had  no  power  or  competency  to  giie 
judgment  upon  the  whole  record,  good  and  bad.  The  supposition  that  tlie  judge  hid 
such  power  arose  from  their  -saying,  when  motions  of  arrest  were  made,  '*  We  caonol 
accede  to  this  application,  where  some  of  the  counts,  or  even  one,  are  good  and  tin 
other  bad ;"  which  meant,  that  as  one  or  more  counts  were  good,  there  was  no  leasoi 
to  arrest  judgment  on  the  whole  record.  It  would  be  an  anomaly  and  idle  to  suppost 
that  the  Court  would  pronounce  a  judgment  applicable  to  the  offence  of  one  oooBt, 
^which  should  be  inferred  to  be  applicable  to  the  whole  record. 

Loan  Campbell. — Suppose  ihere  was  but  one  count  in  an  indictment,  setting  forth 
ithings  indictable,  and  not  indictable,  and  that  a  general  verdict  of  "  Guilty "  wh 
.  returned, — would  a  judgment  after  such  verdict  upon  the  whole  of  the  counts  be  vitiated  ? 

Sir  T.  WUde.-^l  do  think  it  would  be  bad,  my  lord. 

The  Loan  CHANCELLoa.— Have  you  any  authority  for  that.  Sir  Thomas  ? 

Sir  r.  Wiide  intimated  that  he  had  not,  and  was  furnished  with  one  by  Lcvd 
Brougham.  He  proceeded  to  argue  that  the  principles  of  law  which  held  good 
.  in  cinl  cases  should  guide  criminal  cases  also,  except  that  they  should  be  applied  nith 
.  more  care  and  precision.  Now,  if  the  Court  proceeded  to  give  judgment  upon  ti» 
whole  of  the  counts,  intendments  might  be  made  against  the  evidence,  but  not  upon 
the  record ;  and  then  what  certainty  could  there  be  in  the  law  ?  For  what  was  the 
record  but  a  memorial  of  all  the  proceedings  in  the  case  ?  and  if  it  were  to  be  held 
that  the  judgment  had  been  given  upon  something  different  from  the  record,  whit 
security  was  there  in  that  document  ? 

Loan  Campbell.— There  might  be  error  of  different  matter  on  the  record,  yMA 
'^  might  not  come  before  the  Court. 

Sir  T.  Wilde.^Then  what  was  the  use  of  a  writ  of  error  ?  It  was  to  see  the  reooid* 

and  to  investigate  the  errors  assigned  thereon ;  and  who  could  doubt  its  truth,  or  titt 

'  feet  that' upon  its  averments  had  fine  and  imprisonment  been  pronounced  ?  Should  tint 

*  document  be  overlooked  and  made  a  dead  letter,  or  should  there.be  any  tridc  of  kgof* 

demain  4b  make  it  appear  that  this  judgment  had  been  pronounced  upon  the  whfO^uA 

'Hot  en  parts  of  it  ?    That  would  be  opposed  to  all  principles  of  justice  and  piactiBe. 

-No  jftithority  could  be  set  forth  to  shew  that  the  judgment  was  to  be  taken  inttdi 

"^Mtfy,  or  to  justify  the  Court  in  assuming  that  the  verdict  was  returned  upon  ceitM 

founts  that  were  true,  irrespective  of  others  whieh  were  not.     In  civil  cues,  if  tha 

damages  were  laid  several,  the  Court  would  refuse  to  set  aside  the  several  findirtga  ;/ImI 

here  the  record  was  doubtful,  and  it  was  clearly  the  course  in  such  a  case  of  cdmSml 

appeal  for  the  higher  court  to  proceed  on  the  assumption  that  the  court  Mov  m^ 

wrong.    The  writ  was  only  brought  upon  that  presumption,  and  yet  when  it  camft  be* 

fore  that  house,  were  their  lordships  to  act  in  opposition  to  that  priDayte*  lad  tftaap- 

pose  that  something  had  been  done  which  did  not  appear  upon  the  weotd?    W«» 

parties,  at  an  enormous  expeQ8e«  to  bring  their  eansea  up  from -the  cowta  befew*  aid 
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tiien  to  be  met  by  a  Bupposition  that  those  proceedings  against  which  they  protested 
were  correct  ?  What  those  proceedings  had  been  were  not  matter  of  intendment,  but 
were  inscribed  upon  the  record,  and  the  sole  object  of  the  writ  of  error  was  to  review 
what  was  upon  the  record ;  and  if  their  lordships  were  of  opinion  that  a  fine  of  2,000/. 
and  twelve  months'  imprisonment  was  unjust  to  Mr.  0*Connell,  they  had  no  means  of 
distinguishing  the  ingredients  of  the  judgment,  of  disentangling  its  various  parts,  or  of 
apportioning  that  into  parts  which  was  given  as  a  whole  upon  the  record.  The  authority 
<^  the  law  looked  upon  that  writ  of  error  without  reference  to  previous  proceedings,  and 
regarded  it  as  an  original  investigation  in  itself ;  and  it  was  not  for  their  lordships  to 
lod^  upon  it  with  certain  views  which  they  attributed  to  the  court  below  as ;  well. 
What  would  be  the  consequences  if  the  position  for  which  he  contended  was  otherwise? 
Hereafter  the  authority  of  that  house  would  be  quoted  to  shew  that  counts  like  that 
contained  in  the  present  indictment  might  be  quoted  as  precedents  in  future  cases,  and 
what  would  be  the  consequences  of  that  to  those  who  should  seek  for  instruction  horn 
liie  record  then  under  their  lordships'  consideration  ?  When  he  looked  at  the  case  and 
the  complicated  nature  of  the  charge,  he  conceived  it  to  be  of  the  greatest  importance 
that  the  record  should  speak  for  itself,  and  that  it  should  not  depend  on  any  individual 
Dotions  of  a  general  intendment  of  the  court  below  in  one  way  or  other.  Was  there 
to  be  an  intendment  on  the  record,  merely  for  the  purpose  of  sustaining  the  judgment  ? 
When  he  (Sir  T.  Wilde)  looked  to  the  necessity  that  existed  for  having  the  record 
properly  formed,  he  considered  it  would  be  most  injurious  in  its  effects  if  the  court 
bdow  was  allowed  to  enter  judgment  on  bad  counts,  because  defendants  had  been  acquitted 
on  those  that  were  good  and  valid.  There  was,  in  his  opinion,  no  legal  reason  why  the 
judgment  should  be  extended  beyond  the  grounds  upon  which  it  had  been  dedared  to 
be  applicable. 

Loan  Campbell. — Suppose  that  the  7th  count  had  been  a  bad  one,  and  that  a 
verdict  had  been  pronounced  on  it,  how  would  that  be  entered  on  final  judgment  ? 

Sir  T.  IVilde.^^hi  such  a  case  the  judgment  of  the  Court  ought  to  be  that  the 
defendant,  as  to  that  count,  goes  thereof  without  day.  He  was  not  aware,  how- 
ever, of  any  case  in  point ;  but  there  were  cases  in  which,  upon  a  motion  in  arrest 
of  judgment,  in  which  such  a  point  had  been  raised,  the  Court  held  that  judgment  had 
been  pronounced  upon  the  good  count.  The  foundation  of  the  difficulty  lay  in  the 
het  that  different  judgments  must  be  given  upon  different  counts.  Could  the  same 
judgment  be  given  upon  part  of  a  count  and  upon  part  of  a  bill  ?  It  appeared  to  him  most 
extraordinary  that  a  prisoner  was  to  suffer  under  a  sentence  entered  in  such  a  vray 
iqK>n  the  record  that  it  required  to  be  surmised  and  intended  that  it  was  not  meant  to 
be  entered  in  the  way  in  which  it  really  had  been.  He  would  take  an  imaginary  case. 
He  would  suppose  an  indictment  with  three  counts,  and  that  the  Court  of  Queen's 
Bench  had  held  one  of  these  to  be  good,  and  the  others  bad ;  that  the  Court  of 
Exchequer  Chamber  had  held  one  of  the  counts  good  that  had  been  pronounced  bad  by 
the  Court  of  Queen's  Bench,  and  that  they  had  pronounced  bad  what  the  latter  had 
held  good.  If  their  lordships  subsequently  decided  that  both  the  counts  were  bad,  and 
tliat  that  which  the  two  courts  were  unanimous  in  declaring  to  be  bad»  was  good,  what, 
be  would  ask,  would  in  such  a  case  become  of  the  intendment  with  regard  to  tiie  record  ? 
He  maintained  that  in  such  aicase  there  would  be  no  intendment  at  all*  If  a  court  of 
cnor  were  to  find  only  one  count  good  upon  an  indictment  whereon  the  plaintiff  in 
enor  was  suffering  the  accumulated  sentence  pronounced  upon  all,  was  the  punishment 
be  zecetved  cpnsistent  with  either  law  or  justice  ?  No  authority  could  be  produced 
wUeh  countenanced  the  surmise  that  any  court  of  law  would  refuse  to  anest  a  general 
jndgment  where  some  of  the  counts  were  bad,  or  that  when  the  courts  had  xeibsed  an 
ipplication  ibr  an  arrest  of  judgment,  they  did  so  upon  the  ground  that  the  bad  counts 
m  a  g^eral  judgment  did  not  vitiate  those  that  were  good. 

hoMD  Campbkll. — ^Are  there  no  cases  in  point  alter  judgment  ? 

Sir  r.  Wilde  believed  there  were  not — at  least,  he  h«i  met  with  none.  What 
beeame  of  the  doctrine  of  intendment,  when  it  was  remembered  that  there  might  be  an 
iadktitfient  for  yarious  offences,  some  of  vrUdi  might  not  subject  parties  to  prosecution  ? 
Was  the  object  of  a  writ  of  error  not  to  bring  the  record  and.  the  judgment  as  they 
llood  before  the  court  of  error?    If  it  was  not  so,  the  extreme  inconvenience  that 
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woiild  result  could  hardly  be  calculated.  Let  him  suppose  that  their  lordah^  apffied 
the  doctrine  of  intendment,  and  decided  that  the  sentence  pronoonoed  was  appticakk 
only  to  some  of  the  counts  which  were  held  to  be  good,  and  not  to  others,  and  kt  hm 
suppose  that  upon  those  bad  counts,  so  held  to  be  bad,  a  new  proseoution  was  institoled; 
if  the  record  of  the  first  indictment  was  produced,  it  would  be  no  defence  to  tiie  aeeoai 
indictment.  In  the  case  of  Rex  v.  Woolfe  (1  Chit.  Rep.  401),  which  was  a  txial  upmtk 
misdemeanor,  the  jury  were  allowed  to  separate,  and  in  the  morning  the  dpfriuJanil's 
counsel  objected  to  the  trial  proceeding.  Lord  Tenterden  would  not  content  to  do  ao*  bat 
would  take  care  that  the  Court  should  disclose  the  fwct.  The  sentence  was  a  fine  of  2J0OQL 
and  imprisonment,  and  an  indorsement  was  entered  on  the  pottea  to  the  eSket  that  tie 
Court  had  duly  adjourned,  and  it  was  held  that  those  words  enteied  upon  the  nend 
were  fatal  to  the  objection  founded  on  the  dispersion  of  the  jury.  He  referred  to  Ife 
case  to  shew  how  strictly  it  was  the  custom  in  courts  of  law  to  attend  to  what  He 
record  said,  and  that,  as  in  the  present  instance,  upon  so  equivocal  a  word  as  "  dolf.** 
He  would  ask  how  the  courts  would  deal  with  the  record  if  their  lordshipa  i^;recd  Id 
Bay,  "  We  can't  intend  that  Daniel  O'Connell  and  others  were  convicted  on  this  W 
count  ?  "  How  would  the  court  below  deal  in  such  a  case  with  the  plea  of  amtrefik 
eomnet?  And  if  another  writ  of  error  came  before  their  lordships  upon  tfaatpoHl; 
what  would  be  their  intendment  then  ?  Would  their  lordships  not  think  that  cobimI 
unfit  to  appear  there  who  could  contend  upon  such  a  principle  against  a  plea  of  pn* 
Tious  conviction  ?  Let  him  suppose  the  case  of  an  indictment  for  peijory  and  wmilt, 
and  that  a  count  on  the  first  offence  was  held  bad,  while  that  on  the  aeocmd  waa  good; 
upon  a  fresh  indictment  charging  the  defendant  with  peijury,  would  the  plea  tdm^ 
fois  comviet  be  held  sufficient  ?  He  could  not  produce  before  their  lordships  evidcaee  to 
shew  that  in  point  of  fact  the  Court  of  Queen's  Bench  in  Ireland  did  pronooiieeis- 
tence  on  every  count  in  the  indictment,  because  that  was  not  admiaaible:  but  ^ 
question  before  their  lordships  was,  whether,  upon  the  record  in  a  writ  of  error,  Hkt 
tiie  present,  any  intendment  was  legal  ?  He  was  quite  satisfied  that,  whatever  was  Ik 
difficulty,  their  lordships  could  not  give  judgment,  on  the  present  writ  of  emaCf  thata 
intendment  was  to  be  admitted  upon  the  express  terms  of  the  record.  He  would'MV 
advert  to  some  authorities  shewing  the  greater  or  less  precisioQ  whidi  the  comti'ik 
different  times  required.  The  case  of  Rex  v.  Fuller  (1  Bos.  &  Pull.  180)  WM  fli 
indictment  for  endeavouring  to  seduce  seamen  from  her  Majesty^s  service  ;  and  «K 
point  raised  was  whether  the  indictment  could  be  sustained  without  a  spedficatiflD  if 
the  means  employed.  The  Court  in  that  case  stated  that  there  were  diree  valid  ol^ia* 
tions  to  the  indictment,  but  that  as  the  first  count  upon  which  judgment  would  k 
given  was  good,  it  was  unnecessary,  and  they  forbore  to  enter  into  them.  Then  Ik 
Court  could  have  pronounced  no  different  judgment,  as  every  count  stood  distinetia 
every  legal  purpose.  But  the  several  counts  to  which  he  had  adverted  in  the  pilioit 
writ  of  error  were,  he  maintained,  not  good  in  point  of  law.  He  did  not  thereby  aMt 
that  the  others  to  which  he  had  not  alluded  were  good;  for,astheobjectimiswhichlieW 
already  urged  applied  just  as  strongly  to  them,  he  forbore  to  occupy  their  lorddap' 
time  by  referring  to  their  contents.  From  a  question  put  to  him  by  one  of  their  kA 
ships,  he  had  addressed  them  on  the  effect  of  the  general  judgment  on  the  entire  TOOMd 
consisting  of  good  and  bad  counts ;  but  he  now  wishecPto  draw  their  attcntiOB  I0f4k 
subject  of  generality  in  the  indictment,  being  the  first  point  to  idiidi  he  had  i  ' 
He  would  refer  their  lordships  upon  that  subject  to  some  autiioritiee  to 
•counts  of  such  a  general  nature  had  been  continually  hdd  to  be  bad.  The 
gentleman  then  proceeded  to  quote  from  Hawkins's  Pleas  of  the  Crown*  book'  fc 
chap.  25,  sec.  59,  with  the  view  of  shewing  what  amounted  to  generality  «':# 
counts  of  an  indictment.  The  authority  referred  to  set  fortii  that 
any  person  being  a  common  disturber  of  the  public  peace, 
of  the  King's  secrets,  a  common  forestaller,  a  common  consfHiator,  a  tiiief  or  i 
could  not  bie  sustained  as  the  grounds  of  an  indictment.  Tlie  learned  |^ 
quoted  from  the  drd  Institute  a  form  of  indictment  li^d  bad  for  genenlity, 
certain  parties  had  conspired  with  divers  traitorous  persons  miknown*  and  i 
divers  times,  and  in  divers  pkces,  writings  adverse  to  the  Qiristian  fiutih. 
«pmeeded  to  say  that  in  the  present  indictment  some  of  Oe    " 
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speeches  and  hdldiiig  meetings  in  order  to  intimidate  the  government,  and 
pRMSQTe  an  alteration  of  the  existing  law,  and  conspiring  to  bring  the  tribunals 
oC  jpatioe  into  contempt*  In  the  case  of  Reg.  v.  Feargua  0*  Connor,  the  5th  count 
nt  foth  that  the  said  Feargus  O'Connor  with  others  conspired  to  inspire  disafiec>- 
te  and  ill-will  to  the  government  and  constitution  as  by  law  estabUshed,  in  the 
((Beeii's  subjects ;  and  Baron  Rolfe,  in  his  charge  to  the  jury  with  reference  to  these 
■Dvdi,  said,  that,  standing  alone,  they  were  worth  nothing ;  and  he  (Sir  T.  Wilde) 
bdieTed  that  in  saying  so  he  was  quite  right.  In  the  case  of  Rex  v.  Richardson 
[).  Moody  &  Rob.  402),  the  parties  were  indicted  by  Sir  Henry  Parley  for  a 
PMMpiiacy,  and  the  case  was  tried  in  the  county  of  Somerset.  The  indictment  charged 
Ae  defendants  with  conspiring,  confederating,  and  agreeing  to  cheat  the  said  Henry 
Budey  of  certain  property,  which  was  generally  described.  The  overt  acts  not  being 
poved  at  the  dose  of  the  case  for  the  prosecution,  the  counsel  for  the  defendants 
naintained  that  the  count  was  too  general,  and  should  have  stated  some  specific  act  by 
nhich  the  Ck)urt  could  judge  whether  the  conduct  of  the  defendant  was  imlawful  or  not* 
Lord  Denman  said,  "  As  the  case  had  been  fully  argued,  and  as  it  is  the  wish  of  both 
parties  to  come  to  a  decision  on  the  validity  of  the  indictment,  my  opinion  is  that  it  is 
hnlin  point  of  law.  The  allegation  is  too  general,  and  it  does  not  convey  any  specific 
\detL  which  the  mind  can  lay  hold  of  in  order  to  judge  whether  a  lawful  act  has  been 
dome  or  not."  That  decision  pointed  out  that  it  would  not  do  to  use  any  figurative  or 
doubtful  words  in  an  indictment,  for  it  at  least  required  terms  to  which  the  law 
aangned  a  certain  sense  and  meaning.  His  great  objection  to  the  present  indictment 
W9B,  that  it  constantly  introduced  terms  such  as  those  to  which  the  noble  lord  referred 
■B  indefinite  and  wanting  in  legal  precision.  The  argument  in  that  case  to  which  he 
lad  been  referring  was  founded  upon  that  of  Rex  v.  Gill  (2  Bam.  &  Aid.  204), 
ia  a  case  which  had  been  so  often  referred  to  on  account  of  its  laxity  that  it 
WM.  not  to  be  regarded  as  a  good  authority.  He  would  next  direct  their  lord- 
alupft'  attention  to  the  case  of  Reg.  v.  Parker  (3  Q.  B.  292).  The  parties  in 
tbit  case  were  indicted  for  a  conspiracy— the  first  coimt  charging  that  certain 
efil*d]sposed  persons,  with  intent  to  defraud  the  Queen,  did  conspire  to  obtain 
oertain  goods,  and  did,  upon  certain  pretences  therein  specifically  set  forth,  succeed 
in:  defrauding  the  lawful  owner  of  the  said  goods,  and  thereby  obtained  pos* 
aeaaion  of  the  same.  Lord  Denman,  in  pronouncing  judgment  on  that  case,  said 
tfoit  be  had  great  doubts  as  to  the  particularity  of  3ie  first  count,  as  there 
wmadothing  to  forbid  the  presumption  that  the  goods  removed  were  the  property  of 
iffj -other  party  than  the  prosecutor,  and  such  general  statements,  if  countenanced, 
m^jht  induce  prosecutors  to  shelter  themselves  behind  them,  and  lie  in  wait  for  any 
limg  which  the  evidence  might  bring  up,  and  of  which  they  could  avsdl  themselves. 
Upon  that  occasion.  Justice  Williams  also  said,  *'  I  believe  that  the  case  of  Reg.  v.  GUI 
Ufone  of  the  greatest  laxity,  and  in  all  cases  the  acts  in  question  ought  to  be  laid  as 
\  of  persons  certain*"  Let  their  lordships,  however,  compare  the  precision  of  the 
:  to  which  he  had  been  referring  with  the  generality  of  the  present  indictment,  the 
I  silence  as  to  the  persons  to  be  intimidated,  and  as  to  the  means  by  which  certain 
ends,  and  these  not  ordinary,  were  to  be  accompHshed ;  let  them  do  so,  and  they  would 
Wgtee  that  the  generality  was  infinitely  greater  than  that  to  which  he  had  been  just 
aimtnig.  The  case  of  Rex  v.  Cooper  (2  Strange,  1246)  was  an  indictment  against 
«v  penon  for  stirring  up  strife,  quarrels,  and  iU-will  against  her  Majesty's 
wtjiirfa.  It  was  of  the  sune  kind  as  the  authority  which  he  had  just  quoted,  and  was 
laid  bad  for  generality.  In  Reg.  v.  Rowed  (3  Q.  B.  180),  a  number  of  persons  wm 
indicted  for  cons^nring  and  agreeing  to  do  certun  indecent  acts  in  a  public  place,  and  in 
Ihi  presence  of  her  Majesty's  liege  subjects.  Lord  Denman,  in  pronouncing  his  opinion. 
ppptt  a  motion  in  arrest  of  judgment,  moved  for  by  the  present  SolicitcNr-General,  said, 
tbit  if  the  oonxae  of  tbe  precedents  in  misdemeanors  of  this  kind  were  in  the  same  form 
fSf  tibe  presmt  indictment,  it  might,  peiiiape,  be  held  sufiSlcienUy  special;  but  it  was 
«Bt'«o,  and  be  therefore  thought  that  it  must  be  considered  bad.  Mr.  Justice  Fktteaoa 
ewig  /hat  it  was  impossiMe  to  know  from  the  form  of  the  pleading  what  the  charge  was, 
«id>tiuit  be  oouMnot  admit  an  indictment  for  treasonable  or  for  indecent  or  other  bad 
kto  be  coBvegred  in  sudi  loose  terms.    Mr.  Justice  Williams  concurred  in.tbe 
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same  opinion,  holding  that  the  entire  indictment  rested  on  intention,  and  tint  that 
was  no  charge  such  as,  on  any  legal  principle,  the  Court  could  notice. 

Lord  Brougham. — ^What  are  the  words  of  the  indictment  ?  I  mean  what  are  Ae 
adjectives  used  to  describe  the  indecency  ?  and  are  they  as  specific  as  "  lewdness  ?  " 

Sir  r.  FFi/cfc  continued — ^The  words  were  very  oflfensive.  They'were,  "  lewd,  beasdy, 
filthy,  nasty,  indecent,  and  unnatural  acts."  Notwithstanding  all  these  words,  how- 
ever, the  Court  held  the  indictment  was  too  loose,  and  could  not  be  sustained.  Sndi 
was  the  general  doctrine,  and  there  were  a  great  many  cases  similar  to  those  to  wbidi 
he  had  referred  their  lordships,  but  he  would  not  now  trouble  them  by  adverting  to 
them.  He  would  now  refer  their  lordships  to  another  point  upon  which  he  trustel 
that  the  writ  of  error  woiild  be  sustained.  He  had  stated  to  their  lordships  the  case 
of  Rex  V.  Fuller  (I  Bos.  &  Pull.  180).  in  which  it  was  held  that  where  there  wwe 
counts,  some  good  and  others  bad,  the  Court  would  give  judgment  upon  the  good  count 
In  the  case  of  Beg,  v.  Ingram  and  Another  (1  Salkeld,  384),  the  Court  bdd 
that  fine  could  not  be  inflicted  upon  the  defendants  on  good  counts  (the  otiien 
being  too  general)  where  there  was  a  general  verdict.  The  neact  cases  to  which  lie 
wduld  refer  were  those  of  Peake.  v.  Oldham  (Cowp.  275),  and  Grant  v.  Astell  (Don* 
glas,  722),  in  both  of  which  cases  the  decision  was  to  the  same  efiect  as  tfaoK 
which  he  had  already  quoted.  The  point  which  he  now  wished  to  present  to 
their  lordships  was,  that  the  indictment  consisted  of  several  counts  which  were  bad-* 
some  of  them  as  not  disclosing  a  legal  ground  of  prosecution  at  all,  and  oUien  it 
being  too  general,  and  that  the  judgment  on  the  reconl,  being  a  judgment  on  all  the 
coimts,  and  bearing  with  it  the  punishment  of  those  several  counts,  wheUier  good  or 
bad,  was  not  sustainable  in  law.  The  next  point  which  he  wished  to  present  was  tint 
judgment  had  been  passed  for  a  greater  number  of  offences  than  were  charged  in  die 
indictment,  a  greater  number  than  those  which  the  grand  jury  presented.  He  irat 
on  that  point  call  their  lordships'  attention  again  to  the  first  count.  The  first  ni 
second  counts  were  the  same,  with  the  exception  that  the  second  omitted  the  statemet 
of  the  overt  acts.  Now,  he  would  call  the  attention  of  their  lordships  to  the  charge  h 
these  counts.  They  set  forth  that  the  parties  accused  conspired  and  agreed  with  taA 
other  and  divers  other  persons  **  to  raise  and  create  discontent  and  disaffection  amoi^ 
her  Majesty's  subjects,  and  to  excite  such  subjects  to  hatred  and  contempt  of  the 
government  and  constitution  of  the  realm  as  by  law  established,  and  to  unlawful  aad 
seditious  opposition  to  the  said  government  and  constitution ;  to  stir  up  jealomiei, 
hatred,  and  ill-will  between  different  classes  of  her  Majesty's  subjects,  and  espedal^ 
to  promote  amongst  her  Majesty's  subjects  in  Ireland  feelings  of  ill-wOl  and  hostifi^ 
towards  and  against  her  Majesty's  subjects  in  the  other  parts  of  the  United  Kingdo0i 
and  especially  in  that  part  of  the  United  Kingdom  called  England ;  to  excite  disccnfieit 
and  disaffection  among  divers  of  her  Majesty's  subjects  serving  in  her  Majesty's  amy; 
to  assemble  meetfngs  of  large  numbers  of  persons  in  Ireland,  and  by  means  of  dK 
intimidation  to  be  thereby  caused,  and  the  exhibition  and  demonstration  of  phyml 
force  thereat,  to  obtain  changes  and  alterations  in  the  government,  laws  and  conatte- 
tion ;  and  to  bring  into  hatred  and  disrepute  the  courts  by  law  established  for  At 
administration  of  justice  in  Ireland."  There  would  be  no  doubt  that  the  fint  count  pn* 
sents  but  one  charge,  and  that  was  of  a  conspiracy  to  do  certain  acts.  He  was  not 
going  to  argue  that  the  defendants  were  not  guilty  on  a  part  of  the  count.  Altliov^ 
it  was  bad  in  part,  yet  it  might  be  severed,  and  the  verdict  might  be  taken  in  part;  Ivit 
the  finding  could  only  be  on  one  conspiracy,  and  the  judgment  on  one  offence.  11» 
verdict  of  guilty  of  conspiracy  could  only  apply  to  one  illegal  agreement  or  associatmi 
There  were  not  several  agreements  alleged,  but  one,  and  yet  the  jtiry  found  that  At 
defendants  were  guilty  of  three  several  conspiracies.  He  would  suppose  that  tiie  cne 
stood  thus  >— Eight  persons  conspired  to  cheat  another  person,  A.  B.,  of  three  bocsei; 
black,  or  white,  or  grey  in  colour.  The  eight  persons  are  proved  to  meet  in  a  room 
and  come  to  an  agreement  to  defraud  A.  B.  of  his  black  horse,  but  a  part  of  tbea 
dedine  to  cheat  A.  B.  of  his  other  two  horses.  After  the  agreement  by  the  eight,  a 
portion  of  them  retire,  and  those  who  remain  conspire  to  cheat  A.  B.  of  another  hona 
Anodier  portion  then  retire,  and  the  rest  left  behind,  say  three  in  number,  agree  to  dieol 
A.B.of  lut  tiiird  and  last  horse.  Now,  here  tiiere  were  three  consinradea  between  T 
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iCDt  penons  at  different  times,  and  such  was  the  conviction  in  the  present  case.  B7  the' 
verdict  of  the  jury  there  were  eight  persons  convicted  of  one  conspiracy,  seven  of 
mother  conspiracy,  and  three  of  a  third  conspiracy,  while  there  was  only  one  entire 
charge  upon  the  record.  The  first  and  second  counts  contained  one  charge  only,  hut 
the  verdict  of  the  jury  resolved  it  into  three  separate  offences,  quite  distinct  from  each 
odier,  both  as  to  the  persons  connected  with  them  and  as  to  their  objects.  It  might  be 
Buare  or  less  extensive,  but  when  a  defendant  was  found  guilty  of  one  offence  under  the 
ooiint.  it  was  not  competent  for  the  jury  to  find,  or  for  the  Court  to  pass  sentence  on, 
separate  and  distinct  offences,  though  these  were  only  a  portion  of  the  entire  charge. 
Hid  any  one  of  them  might  be  made  the  subject  of  an  indictment.  Such  a  finding^ 
eonld  not,  therefore,  be  a  good  one,  since  there  was  but  one  offence  chaiged.  Each  of 
the  offences  comprised  in  the  verdict  was  a  distinct  legal  charge,  neither  of  them  being 
better  than  the  other,  or  more  open  to  legal  objection.  On  the  third  count  their  lord* 
ships  would  see  that  Daniel  O'Connell,  Mr.  Barrett,  and  Mr.  Duffy  were  found  guilty 
wiUiout  reserve ;  that  as  to  the  premises  in  the  third  count,  Mr.  John  O'Connell,  Mr. 
Steele,  Mr.  Ray,  and  Dr.  Gray  were  found  guilty,  with  certain  exceptions ;  and  that 
the  Rev.  Thomas  Tiemey  was  found  guilty  only  of  so  much  of  the  premises  as  related 
to  raising  discontent  and  disaffection  among  her  Majesty's  liege  subjects.  Their 
lordahipa  would  thus  observe  that  Daniel  O'Connell,  Mr.  Barrett,  and  Mr.  Duffy  were 
found  guilty  of  the  whole  matter  of  the  count  which  charges  them  with  conspiring  with 
Mr.  J.  O'Connell  and  others  to  accomplish  certain  objects  ;  and  that  Daniel  O'Con* 
sen.  Mr.  Barrett,  and  Mr.  Duffy  were  thus  found  guilty  of  conspiring,  with  Mr. 
J.  O'Connell  and  others,  to  do  that  for  which  the  latter  were  not  found  guilty.  He 
maintained,  that  this  was  clearly  an  incongruity  in  the  finding.  It  was  impossible 
that  Daniel  O'Connell,  Mr.  Barrett,  and  Mr.  Duffy  could  conspire  with  other  persons 
if  they  did  not  conspire  with  them,  since  the  very  nature  and  essence  of  a  conspiracy 
was.  that  a  mutual  agreement  had  been  entered  into  to  effect  the  object  conspired  for. 
The  count  charged  that  eight  persons  conspired  for  certain  ends,  and  the  jury  found 
that  five  of  the  eight  were  not  guilty  of  wluit  the  three  others  were  convicted.  If  the 
acquittal  of  the  five  be  right,  the  conviction  of  the  three  must  be  wrong ;  and  thua 
the  same  objection  arose  of  finding  two  offences  when  one  only  was  charged. 

The  Loan  Chancellor. — Suppose  that  three  persons  are  indicted  for  conspiring  to 
do  certain  illegal  acts,  and  that  one  is  acquitted,  while  the  other  two  are  found 
guilty-— would  that  not  be  good  ? 

Sir  T,  Wilde  did  not  think  that  there  could  be  found  in  the  same  record  two  persons 
eonspiring  with  a  third,  and  that  third  person  not  conspiring  with  them.  He  knew 
of  no  case  in  which  a  record  properly  prepared  shewed  an  incongruity  upon  the  face 
of  it ;  and  he  held  it  to  be  a  well-recognized  principle  of  the  law  that  a  record  should 
be  consistent  with  itself.  In  the  present  case,  instead  of  finding  that  Daniel  O'Connell, 
Mr.  Barrett,  and  Mr.  Duffy  had  conspired  with  each  other  and  with  certain  persona 
vdmown  to  do  certain  acts,  the  finding  of  the  jury  was,  that  they  were  guilty  of  "the 
praniaea  charged."  In  an  indictment  against  those  persons  for  conspiracy  with  each 
other  to  do  certain  things,  if  the  guilt  of  one  of  the  three  was  not  established,  the  pro- 
per mode  of  entering  the  finding  was  as  to  No.  3  not  guilty,  as  to  Nos.  1  and  2  guilty 
of  conspiracy  with  each  other  to  do  so  and  so.  The  essential  part  of  the  offence 
dwrged  was  the  agreement. 

The  Loan  CnANCBLLoa.-^Three  persons  are  indicted  for  conspiracy,  and  two  have 
been  found  guilty  of  the  premises.    Will  that  not  do  ? 

Sr  T.  Wilde  begged  his  lordship  to  attach  to  the  word  "  premises"  its  proper  and 
piecise  meaning.  The  word  "  premises,"  he  apprehended,  meant  that  the  parties  were 
gmttj  of  the  conspiracy  charged  in  the  count  He  could  attach  no  other  meaning  to 
Jt»  ..  If  the  word  "  premises"  was  a  legal  word,  it  must  have  a  precise  meaning. 

The  Loan  Chancbllob. — I  think  it  precisely  the  same  question. 

Sir  71  Wilde. — Surely  it  would  be  a  different  offence. 

The  Loan  Chancbllob. — ^Not  at  all.  Suppose  the  parties  were  charged  with  con- 
spiring with  A.,  B..  and  C.  to  do  certain  acts,  and  the  jury  find  that  they  had  conspired 
with  A.  only,  would  not  that  be  sufficient  ? 

tSr  7.  Wilde  thought  his  lordship  omitted  the  only  material  part  of  the  question. 
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ynz;  that  the  conspiracy  was  fotmded  on  a  supposed  agreement.  A  oonspiracy  mi' 
diarged  against  eight,  and  three  were  found  guilty  of  the  premises.  If  they  could  faaie 
been  found  guilty  of  conspiracy  with  the  other  five,  why  was  the  verdict  notoonsistnt 
and  for  which  charge  had  they  received  judgment  ?  The  same  argument  ran  throngli 
all  the  subsequent  dauses.  Three  of  the  ddfendants  were  found  gmlty  on  the  premini 
when  the  jury  had  negatived  the  possibility  of  that  guilt  by  tiie  acquittal  of  those  wiHi 
whom  they  had  conspired,  and  on  which  conspuracy  a  portion  of  that  charge  «m 
founded.  There  was  also  a  verdict  of  not  guilty  in  favour  of  the  defendants  t^xm  oo* 
tain  portions  and  clauses  of  the  indictment  which  ought  to  have  been  followed  up  bf 
judgment.  The  parties  had  not  thus  had  the  benefit  of  an  acquittal,  and  the  reooid 
was  consequently  incomplete  in  that  respect. 

LoKD  Campbkll. — Is  that  error  of  which  you  can  avail  yourself,  and  how  are  yot 
damnified  by  it  ? 

Sir  T.  Wilde, — The  defendants  may  be  damnified  in  this  respect,  that  a  verdiet  of 
not  guilty  could  not  be  pleaded  to  another  indictment. 

The  LoKD  Chancbllob. — ^We  are  competent  to  repair  that,  error. 

Sir  T,  Wilde  was  not  aware  that  in  any  criminal  case,  where  the  judgment  of  t3» 
court  below  was  defective,  their  lordships  had  added  to  it. 

The  LoKD  Chancellor. — I  am  informed  that  the  Court  of  Queen's  Bench  basdflw 
so  in  the  Exeter  case,  on  the  ground  that  the  power  to  do  so  was  discretionary. 

Sir  T.  Wilde  said,  that  the  Court  of  Queen's  Bench  could  do  many  things  ^irfiidi 
their  lordships,  as  a  court  of  error,  could  not.  Having  now  stated  the  most  importnt 
points  on  which  he  intended  to  address  their  lordships,  he  would  leave,  by  arrangement 
others  of  a  technical  character  in  the  hands  of  his  learned  friend  Mr.  Peacock,  and  Ui 
other  learned  friends  would  address  their  lordships  upon  some  of  those  points  which  hi 
had  abstained  from  urging. 

Loan  Brougham. — ^You  do  not  mean  to  give  up  the  point  as  to  swearing  the  vit» 
nesses  by  the  grand  jury  ? 

Sir  r.  Wilde  did  not  mean  to  do  so,  but  his  learned  firiends  and  himself  had  agmi 
as  to  the  separate  points  upon  which  they  would  address  their  lordships. 

The  argument  of  the  learned  gentleman  f^as  closed  a  few  minutes  before  5  o'dook* 
and  the  further  hearing  was  adjourned. 

Friday,  July  6. 

MR.    peacock's   argument. 

Peacock  followed  on  the  same  side. — He  should  submit,  that  where  the  punishmMt 
was  discretionary,  and  where  the  Court  had  given  any  portion  of  the  judgment  fdro^ 
fences  not  charged  in  the  indictment,  or  badly  charged,  ground  was  thereby  establishcdfcl 
reversing  the  whole  judgment.  He  would  also  submit  that  the  judgment  was  bad*  oadl 
ground  of  the  manner  in  which  the  verdict  had  been  entered  on  the  third  count  bid  ki 
want  of  entry  of  the  proper  continuance — ^bad  as  regarded  the  recognizances,  which  tfi 
parties  were  ordered  to  enter  into— bad  in  not  having  given  a  judgment  of  acquittilfli 
tiiose  parts  of  the  charges  in  the  indictment,  upon  which  the  jury  had  found  the  pHlMl 
"  not  guilty ; "  and  finally,  he  would  submit  that  the  judgment  must  be  reveiacd  dM^ 
gether,  that  their  lordships  had  no  power  to  amend  it,  and  that  as  the  puniahmeatil 
tiie  case  was  discretionary  with  tlie  Court,  their  lordships  could  not  pass  any  <  ' 
judgment.  The  first  point  was,  that  the  parties  had  been  found  guilty  of  three  i 
and  distinct  conspiracies,  under  the  first  and  second  counts,  and  that  in  each  cf  \ 
counts  they  were  only  charged  with  one  conspiracy :  but  he  would  endeaYonr  to  mm 
plify  it  by  arguing  upon  the  second  count  only,  the  first  being  the  same  as  tiie  flceoHl 
excepting  that  it  sets  out  the  overt  acts.  By  the  second  count,  nine  parties  WM 
charged  (one  being  the  Rev.  Mr.  TjmXl,  who  died  before  the  trial)  with  a  jomfti 
spiracy  to  do  several  acta.  llMfrwe  diarged  with  having  conspired  and 
with  each  other*  waA,iMltiitllllt/f0tmKip&^  to  the  jury,  "  to  zaiaa  < 

tent  and  disafifeotiou|MNH|HlMiiabKa  snfajeets*  md  stir  up  jeaknsies,  I 
m-will  between  dW^^^^KMr  M ijcrty**  suhjeets.  &c."    On  this  psrtfl^ 
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It  further  charged  them  with  conspiring,  &c. ''  to  cauae  divers  of  her  Majesty's  subjects 
unlawfully,  maliciously,  and  seditiously  to  meet  and  assemble  together  in  large  numbers, 
te  the  unlawful  and  seditious  purpose  of  obtaining  by  means  of  the  intimidation  to  be 
thereby  caused,  and  of  the  exhibition  and  demonstration  of  great  physical  force  at  such 
nieetings,  changes  and  alterations  in  the  government,  laws,  and  constitution  of  the 
realm  ;  "  and  dso  with  conspiring  "  to  bring  into  hatred  and  disrepute  the  courts  by 
fanr  established,"  &c.  On  this  part  of  the  count  (except  as  regarded  the  words  "  un- 
lawfully, maliciously,  and  seditiously,"  upon  which  there  was  a  general  verdict  of 
aeq[mttad)  seven  of  the  parties  were  found  guilty — Mr.  Tiemey  being  the  exception. 
Thiey  were  also  charged,  in  this  count,  with  conspiring,  &c.  "  to  excite  discontent  and 
^•affection  amongst  divers  of  her  Majesty's  subjects  serving  in  the  army,  &c.,"  but  of 
liiis  charge  only  three  had  been  found  guilty — D,  O'Connell,  R.  Barrett,  and  C.  6. 
Dofiy.  Here,  then,  were  eight  persons  found  guilty,  on  the  same  count,  of  a  joint 
conspiracy  to  do  No.  1 ;  seven  of  those  persons  found  guilty  of  a  conspiracy  with  each 
other,  but  not  with  the  eighth  person,  to  do  No.  2  ;  and  three  of  those  persons  found 
goilty  of  a  conspiracy  with  each  other,  but  not  with  any  of  the  others,  to  do  No.  3. 
He  did  not  mean  to  contend  that  the  jury  were  not  justified,  \mder  this  count,  in  finding 
the  whole  of  the  parties  guilty  of  the  conspiracy  chsurged.  Although  they  were  charged 
with  doing  distinct  things,  he  admitted  that  ihe  jury  were  justified  in  finding  them 
guilty  of  one  or  more  of  those  things ;  but  he  did  mean  to  contend  that  the  jury, 
kafing  found  them  guilty  of  one  joint  conspiracy,  could  not  afterwards  find  some  of  the 
parties  guilty  of  a  distinct  conspiracy.  AU  the  parties  being  found  guilty  of  a  joint 
oonspiracy  to  excite  discontent  amongst  her  Majesty's  subjects,  &c.,  the  jury  then  pro- 
eeededto  find  seven  of  the  parties  guilty  of  conspiracy  to  do  another  thing — that  was  to 
WKf,  conspiring  to  ''cause  divers  of  her  Majesty's  subjects  to  meet  and  assemble 
together,"  &c.,  omitting  the  words  in  the  count,  "  unlawfully,  maliciously,  and  sedi- 
tionaly,"  and  finding  them  "  not  guilty  "  as  to  these  words. 

The  Lord  Chancbllor. — Are  you  quite  sure  it  is  so  on  the  record  ?  It  is  suggested 
to  me,  that  this  is  a  misstatement  of  the  case. 

Pe&eack  thought  he  should  be  able  to  satisfy  his  lordship  that  it  was  so  on  the 
teoord.  As  to  the  residue  of  the  premises  in  the  second  count,  after  the  first  part  of 
tbe  finding,  the  jury  said  that  Mr.  Tiemey  was  not  guilty.  He  was  therefore  no  longer 
a  conspirator.  It  was  on  the  face  of  the  record,  that  the  jurors  upon  oath  said,  that 
the  other  seven  defendants  (naming  them  and  excepting  Mr.  Tiemey)  were  guilty  of  so 
macAi  of  the  residue  as  charged  them  with  conspiring  to  "  bring  into  hatred  and  disre- 
pute the  lawfully  constituted  tribunals  of  the  country,"  and  also  with  conspiring— *not 
with  Mr.  Tiemey,  but  amongst  themselves — "  to  cause  divers  subjects  of  her  Majesty 
to  meet  and  assemble  together,  &c."  All  the  parties  were  indicted  for  conspiring  to  do 
^iriiat  they  were  charged  with,  in  what  he  would  call  Nos.  1,  2,  and  3.  Eight  were 
-kmd  guilty  of  conspiring  to  do  No.  1 ;  seven,  he  had  shewn,  were  found  guilty  of  con- 
ipiring  to  do  No.  2  ;  and  there  remained  beldnd  charge  No.  3,  respecting  the  army, 
mbieh  was  set  forth  in  the  record  as  the  remainder  of  the  residue,  and  upon  that  Messn. 
J.  CyCk>nnell,  T.  Steele,  T.  M.  Ray,  and  J.  Gray  were  acquitted,  and  D.  O'Connell, 
&.  Barrett,  and  C.  6.  Dufiy  found  guilty.  Tiemey  was  acquitted  in  the  first  part  df 
iha  finding  of  conspniu;y  with  anybody  to  create  discontent  and  disaffection  in  the 
anny.  D.  O'ConneU,  Barrett,  and  Da%  were  found  guilty,  not  of  conspiring  to  that 
dbct  with  tiie  other  three  defendants,  but  with  each  other,  and  divers  others  to  the 
itna  unknown.  If  that  were  an  ofience  pamshable  by  law,  those  three  persons  were 
jhond  goilty  of  it.  But  he  submitted  that  the  finding  was  not  good ;  and  if  it  ware 
tffcTinfl  on  that  count,  it  must  be  bad  on  all  the  others,  as  had  been  submitted  by  Sir 
Wmmihij  Wilde.  Still,  something  remained — namely,  that  part  of  the  count  wludi 
ttatged  the  parties  with  oonsjnring  "  to  cause  divers  of  her  Majesty's  subjects  unlaw* 
Ufy,  Maliciously,  and  seditiously  to  meet  and  assemble,  &c."  The  finding  was,  that 
ftqr "  did  unlawfully,  maliciously,  and  seditiously  combine,  conspire,  confederate  and 
i||pm'mth  cadi  otiier,  and  divers  other  persons  to  the  jurors  unknown,  to  cause  and 
\  diven  sofajacta  of  her'Migesty  to  meet  and  aMemUe,  &c."— the  chaise  being 
'  caosed  and  procured  divars  of  her  Myat/»mib|acts  nniawftdly,  Tnanrioaiiy, 
-  r;to  meet  and  aManbla,&a«'' 
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Lord  Brouoha.m  (reading  the  verdict). — "To  meet  and  assemble  together  ia 
large  numbers,  at  various  times  and  places,  for  the  unlawful  and  seditious  puipoie 
of  obtaining  changes  in  the  law,  &c."  Is  not  that  unlawfully,  malidoualy*  tod 
seditiously  to  meet  ? 

Peacock, — Yes ;  but  it  is  a  different  finding  from  the  charge  in  the  indictment. 

The  Load  Chanckllob. — ^As  I  understand,  it  is  this — that  the  jury  have  not  fomd 
that  the  parties  conspired  "  unlawfully  and  seditiously  to  meet,"  but  that  they  net 
for  an  "  unlawful  and  seditious  object." 

Peacock. — That  was  the  finding.  His  object  at  present,  however,  was  not  to  shev 
that  something  was  found  which  was  not  charged,  but  to  shew  the  meaning  of  the  find* 
ing,  because  having  found  all  guilty  of  a  conspiracy  in  one  respect,  it  found  seven  gnihj 
of  so  much  of  the  remainder  as  charged  them  with  certain  other  parts  of  the  conspiracj, 
•then  found  three  guilty  of  so  much  of  the  remainder  of  the  residue  as  diaiged  tboi 
with  exciting  discontent  in  the  army.  And  yet  there  was  still  something  left,  for  ^ 
jury  went  on  to  say,  that  those  three  were  acquitted  of  all  the  remainder  of  tte 
residue,  except  that  part  of  it  which  charged  them  with  conspiring  to  excite  discontetf 
in  the  army. 

The  Loan  Chancellor. — Does  not  that  mean  that  three  were  guilty  of  all  ? 

Peacock, — ^No.  They  were  still  acquitted  of  something— of  all  the  remainder  of  tte 
residue,  except  as  before  stated.  What  then  was  the  remainder  of  the  residue  ?  Thii— 
they  were  charged  with  conspiring  to  cause  persons  "  ui^irfully,  malidoualy,  and  wA 
tiously  to  meet ;  "  and  they  were  acquitted  of  so  much  of  the  conspiracy  as  diflfed 
."  unlawfully,  maliciously,  and  seditiously,"  the  finding  being  "  for  conspiring  to  ouHi 
«divers  persons  to  meet." 

The  Lord  Chancellor.— -And  for  causing  them  to  meet  for  unlawful  and  seditios 
purposes.  . 

Peacock. — Yes ;  but  the  jury,  by  omitting  those  words  in  the  way  he  had  described, 
professed  to  find  these  three  ddendants  not  guilty;  otherwise  they  would  have  said,  tint 
they  found  them  guilty  of  all  the  remainder  of  the  residue.  It  was,  therefore,  eHdeit 
they  intended  to  find  them  not  guilty  of  something.  He  did  not  know  whether  tts 
Attorney- General  would  contend  that  it  was  an  indictable  offence  to  cause  disoonteBtii 
the  army.  If  it  were,  then  D.  O'Connell,  Barrett,  and  Duffy  only  had  been  found  ^aSUqd 
it ;  and  he  did  not  know  how  the  Attomey-Gbneral  could  make  out  that  a  conspiiacy  be* 
tween  three  persons  to  cause  discontent  in  the  army  was  any  portion  of  a  conqpirMy  if 
•eight  persons  to  do  something  else ;  or  how  a  conspiracy  of  ei^t  persons  to  do  that  ote 
thing  was  any  portion  of  a  conspiracy  of  three  to  excite  discontent  in  the  army ; ,  unlfli 
he  was  prepared  to  contend  that  the  charges  were  identical,  and  that  a  conspiniByibe* 
tween  three  men  to  do  one  thing,  was  the  same  as  a  conspiracy  between  seven  menti 
do  another,  or  eight  men  to  do  another.  He  therefore  submitted  that  the  jury,  iaim 
this  second  count,  had  found  Daniel  O'Connell,  Barrett,  and  Duffy  guilty  of  dra.eefr 
spiracies  ;  John  O'Connell  and  others,  guilty  of  two  conspiracies ;  and  Mr.  TiiBni|> 
guilty  of  one  conspiracy.  He  did  not  think  the  Attorney  •General  could  dispata  ll* 
fiu^t,  or  that  judgment  had  been  given  against  Daniel  O'Connell,  Barrett,  andDolfy.fff 
three  conspiracies,  unless  he  was  prepared  to  say  that  two  of  them  conttiftiifeed.A 
offence ;  and  if  so,  the  judgment  was  bad.  It  was  adjudged  by  the  Court,  that  *'DhM 
O'Connell,  for  his  offences  aforesaid,  do  pay  a  fine  of  2,000/."  But  which  was  it  fv? 
Was  it  for  conspiring  with  the  seven  to  do  No.  1,  or  with  the  six  to  do  No.  3,  mnfjUk 
the  two  to  do  No.  3  of  the  charges  ?  And  if  it  was  uncertain  which,  he  maintaLMd.lM 
the  verdict  was  void  for  ambiguity,  for  every  man  ou^t  to  know  for  what  he  was  |i«* 
•ished.  There  were  ten  counts,  each  with  a  distinct  charge.  The  grand  jury  cfaugrf 
the  defendants  with  ten  offences  only,  and  the  petty  jury  found  them  guilty  of  fiteci* 
.Then  they  were  not  to  suppose  that  the  Court  would  pass  the  same  judgmeot  on  9P 
who  had  been  found  guilty  of  one  conspiracy,  and  men  f(»und  guilty  of  aevevaL^vSlP 
Court,  in  this  case,  shewed  that  it  would  be  wrong  to  suppose  90.  They  exmcswdl 
discretion  in  the  matter,  and  passed  a  lighter  sentence  on  J.  O'Coondtt  tfaapi  ea 
D.  O'Connell,  who  was  found  guilty  of  conspiring  to  excite  discontent  ia.the  umfw:4 
wUch  charge  Jdin  O'Connell  was  acquitted.  Again,  one  was  found  guil^  of  sm^ 
•ofttpiracy,  and  a  nolU  frotefui  had  been  entered  agsinst  him.    Otbecs 
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nilty  of  several  conspiracies,  and  from  the  sentences  passed  on  them,  their  lordships 
tost-  assume  that  the  Queen's  Bench  in  Ireland  took  mto  consideration,  in  apportion* 
ig  the  judgment,  the  extent  to  which  the  jury  had  found  them  guilty.  He  submitted. 
lerefore,  that  the  Court  had  passed  judgment  for  several  offences,  for  which  the  parties 
id  not  been  indicted,  which  were  never  presented  by  the  grand  jury,  and  that  their 
mishment  had,  consequently,  been  aggravated  by  the  finding  of  the  petty  jury  on 
te  first  and  second  counts.  The  learned  gentleman  then  put  some  supposed  cases  to 
tew  that  there  had  been  findings  by  the  jury  for  separate  and  distinct  conspiracies, 
conspiracy,  in  law,  depended  not  on  the  act,  but  on  the  combination  and  agreement 
ttween  the  parties ;  and  if  seven  parties  agreed  to  do  one  thing,  it  was  perfectly  dis* 
let  from  an  agreement  between  three  of  them  to  do  another  thing.  That  was  a  dis- 
let  conspiracy  and  separate  offence.  He  thought  he  could  not  better  illustrate  this, 
■n  by  referring  to  the  charge  of  Mr.  Baron  Rolfe  to  the  jury  who  tried  Mr.  Feargus 
'Connor,  in  which  that  learned  judge  said,  that  in  order  to  convict  all  or  any  of  the 
fendants,  they  must  convict  them  of  one  and  the  same  conspiracy ;  he  did  not  mean 
lay  they  should  be  satisfied  that  every  one  of  the  defendants  used  the  same  influence, 
t  that  if  they  thought  that  all  combined  for  carrying  the  charter,  although  disposed 
nse  different  means — ^if  they  believed  that  the  parties  all  agreed  to  do  the  one  act, 
d  that  all  were  guilty  of  one  conspiracy,  they  might  find  them  guilty,  but  it  must  be 
.  diflferent  counts.  So,  assuming  the  evidence  to  be  good  in  this  case,  D.  O'Connell, 
iirett,  and  Duiiy  might  have  been  found  guilty  on  separate  and  distinct  counts,  for 
nqnring  to  cause  discontent  in  the  army ;  but,  having  been  found  guilty,  under  the 
It  count,  of  one  joint  offence,  they  could  not  afterwards  be  found  guUty  of  a  separate 
d  distinct  offence. 

LoBD  Campbell. —  The  question  is,  whether  it  was  a  separate  and  distinct  offence, 
a  part  of  the  general  offence. 

Pcveodb.— -Suppose  all  of  them  had  been  acquitted  of  conspiring  to  create  dis- 
ntent  in  the  army,  except  D.  O'Connell,  and  that  he  had  been  found  guilty  of  that 
arge»  would  that  be  a  good  conspiracy  ?  One  person  could  not  conspire.  If  D. 
'Connell  alone  was  found  guilty  of  conspiring  to  create  discontent  in  the  army,  it 
^t  be  asked  with  whom  did  he  conspire  ?  Certainly  not  with  the  others,  who  were 
t  found  guilty  of  conspiring  with  him.  The  finding  that  the  other  seven  were  guilty 
some  other  conspiracy  would  not  support  the  finding  that  D.  O'Connell  had  been 
lilty  of  conspiring  to  cause  discontent  in  the  army.  The  same  rule,  he  believed,  held 
-civil  cases  as  well  as  in  criminal.  If  several  persons  were  charged  in  an  action  of 
{•pass  with  a  joint  trespass,  you  might  find  some  of  them  guilty  of  part  of  the  trespass. 
It  yon  could  not  find  all  guilty  of  the  whole,  and  then  find  each  guilty  of  separate 
Its.  •  If  it  were  not  so,  the  counts  would  be  bad  for  duplicity,  and  his  ground  of 
faction  to  this  count  was,  that  it  charged  one  distinct  offence,  while  the  jury  found 
mrdict  of  guilty  for  three  distinct  offences.  Unless  their  lordships  could  come  to  the 
Bfllnaion  ^t  a  conspiracy  between  eight  persons  to  do  one  thing  was  the  same  as  a 
napiracy  between  other  persons  to  do  another  thing,  he  thought  their  lordships  would 
ree  that  the  jury  had  found  some  of  the  parties  guilty  of  three  conspiracies,  and  others 
taro,  and  that  instead  of  ten  offences  presented  by  the  grand  jury,  they  had  convicted 
r  fifteen,  and  that  judgment  had  been  passed  for  the  whole  of  those  fifteen.  In  an 
Qtm  for  trespass,  in  which  several  parties  were  charged  with  one  joint  offence,  which 
m  proved  against  some  of  themi,  and  not  against  another,  the  jury  must  acquit  him. 
■at  was  seen  by  the  case  of'  Aaron  v.  Alexander  and  Others  (3  Campbell* 
),  in  which  Lord  Ellenborough  said,  that  they  could  not  find  one  prisoner  guilty 
a  laaparate  offence,  and  the  others  guilty  of  the  jmnt  offence.  He  believed  that  the 
b  "waa  universally  adopted  in  courts  of  justice.  It  was  impossible  to  cite  a  case, 
kcv  criminal  or  dvil,  in  which  several  parties  were  chaiged  with  one  joint  trespass, 
idi  at  the  same.time  the  whole  of  them  were  found  guilty  jointly  of  a  part  of  the 
■a,  and  each  of  them  was  found  guilty  of  separate  parts  of  the  same  offence.  If 
'  octald  do  that,  it  might  go  into  as'many  conspiracies  as  it  pleased ;  andbyringmg 
sduiget  on  all  the  charges  of  diis  indirtmtnt»  it  alight  find  Mr.  O'Connell  guilty  of 
1  oooqaracies ;  whereas  when  the  deliaidants  had  been  found  guilty  of  one 
f,  tha  count  was  as  it  were  exhausted,  and  the  jury  had  no  right  to  go 
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on  finding  them  guilty  of  any  mare.  Mr.  D.  O'Connell  was  fioond  gnilfr 
offienoes ;  he  did  not  mean  to  say  that  he  might  not  have  been  found  gnilty.  c 
of  them ;  he  wonld  not  go  mto  that  point,  but  he  contended  that  no  one  pa 
to  have  been  found  guilty  of  more  than  one  offence*  inasmuch  as  the  defendi 
not  be  found  guilty  of  one  joint  offiBuce,  and  then  guilty  of  separate  an 
offences.  The  next  point  was  the  finding  on  the  third  count,  vhidx  charge 
defendants  with,  amongst  other  things  enumerated  in  the  second  count,  a  c 
to  excite  discontent  and  disaffection  in  the  army.  He  proposed  on  this  pcui 
that  the  verdict  on  this  count  found  D.  O'Gonnell,  Barrett,  and  Dufiy  guil 
premises,  and  the  other  five  defendants  not  guilty  of  conspiring  with  them.  T 
was,  therefore,  repugnant.  It  was  bad  on  account  of  its  ambiguity,  and  as  hi 
mentative,  if  it  were  intended  to  be  held  that  by  finding  that  three  were  guilty  of  < 
with  each  other,  they  were  not  guilty  with  the  other  five,  because  the  othei 
not  guilty  towards  them.  The  rule  of  law  was  this,  that  if  a  party  was  on> 
his  trial  for  an  offence,  the  verdict  must  be  such  a  one  as  to  prevent  that  pi 
being  put  on  his  trial  again  for  that  same  offence.  The  verdict  must  be  such 
on  the  judgment,  that  on  a  seomd  trial  the  prisoner  should  be  able  to  plead  « 
vious  conviction  or  acquittal.  The  question  was,  what  was  the  meanii 
words — **  guilty  of  the  premises  ? "  D.  O'Connell,  Duffy,  and  Barrett  w 
guilty  of  the  premises — ^that  was,  guilty  of  conspiring  with  each  < 
A.  and  B.  were  indicted  for  conspiring  with  each  other  and  dive 
unknown,  and  B.  was  acquitted,  A.  might  be  found  guilty ;  but  the  en 
verdict  would  be,  (hat  A.  was  guilty  of  conspiring  with  persons  unknown,  i 
was  guilty  of  conspiring  with  B.  and  persons  unknown,  and  therefore  the  ei 
verdict  would  be,  that  A.  was  guilty  of  conspiring  with  persons  unknown,  B.  i 
But  the  verdict  here  was  "  guilty  of  the  premises ; "  that  was  to  say,  guilty  of 
with  each  other.  Whether  it  was  that  the  jury  found  the  eight  guilty  of  « 
together,  or  only  three,  he  could  not  say.  The  only  way  in  which  it  could  b 
the  three  were  not  g^ty  of  conspiring  with  the  other  five  was,  that  the  otfae] 
found  not  guilty. 

The  I^BD  CHANCBLLoa.-~You  say  the  finding  is  argumentative.  Is  it  ax 
to  the  finding  that  it  is  argumentative,  if  the  inference  from  the  argument  be 

Peacock  said  it  was  not  clear  what  the  jury  had  meant  here. 

The  Lord  C  hang  iLLoa.*- The  question  branches  itself  into  two  pou 
whether  it  is  an  objection  to  the  finding  that  it  is  argumentative  if  the  h 
dear ;  and  next,  whether  it  is  dear. 

Peacock  said,  that  if  it  was  certain  what  the  jury  meant,  he  did  not  i 
that  it  would  be  an  objection ;  but  where  it  was  not  certain,  the  finding  was  1 
posing  that  A.  and  B.  were  indicted  for  conspiracy  together,  leaving  out  the  u 
'*  with  others  unknown."  Suppose  that  A.  confessed  that  he  was  guilty  of 
with  B. ;  that  vrrould  be  no  evidence  upon  which  to  ccmvict  B.,  but  it  would  I: 
to  convict  A.  But  if  there  was  a  failure  of  the  evidence  against  B.  in  point 
could  not  be  convicted,  because  it  would  be  a  contradictory  finding  on  the  i 
A.,  B.,  and  C.  were  charged  with  a  joint  conspiracy,  A.  and  B.  could  not  be  fo 
of  conspiring  with  C.  in  the  same  verdict  in  which  C.  is  found  not  guilty  of 
with  them. 

The  Lfoao  CHANCBLLOR.^-Supposing  tiiat  A.  is  indicted  for  conspiracy  wi 
C,  and  that  he  confessed  he  conspired  with  B.  and  C,  and  that  the  jury  upo 
find  that  C.  is  not  guilty  because  there  is  no  evidence  against  him ;  and  then, 
that  A.  and  B,  are  guil^  of  the  premises,  and  in  the  same  finding  it  is  found 
not  guilty,  would  not  that  do  ? 

Peacock  admitted  that  thai  it  might  be  ri^t,  but  that  still  it  would 
tain  what  the  jury  had  acted  on,  whether  upon  the  admission  of  A.,B.,  C,  orJ 
had  conspired  with  the  other  four. 

The  Loan  Ch  AiroMi»OEi^^Uiioettaiiay  of  what  they  acted  on  woald  not  ^ 
k  wen  upon  the  reoQcd.it'NMid  ha  all  right. 

Peacock  submitted  that  it  wouU  s^smfy— tiiat  if  certain  partieB  wi 
guiky  on  thair  own  ff.nntwion  ota  joint  canapiMwy  with  othen,aad  tiioae  ott 
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aeqmttedt  the  verdict  against  those  parties  on  their  own  confession  oonld  not 
tfmd,  beeanse  there  would  be  a  repugnancy  on  the  record. 

Tile  Lord  Chancbllor. — Does  not  the  principle  apply  here,  that  the  Conrt  can 
eOReet  any  repugnancy  if  they  can  shew  clearly  what  the  jury  intended  ? 

Pn^cock  apprehended  that  that  was  an  argument  in  his  fevour,  because,  if  the 
lapngnancy  had  not  existed  in  fact,  the  Court  could  not  have  corrected  it.  To  shew 
lint  a  verdict  which  was  repugnant,  or  founded  on  ax^gument  and  inference,  was  void, 
ha  referred  to  Comyn's  Digest,  title  ••  Pleader,"  S.  28 ;  Hawkins's  Pleas  of  the  Crown, 
Hl  ii.  c.  47,  s.  8,  and  2  RoUe's  Abridgment,  693.  He  submitted  that  in  this 
mm  the  verdict  was  repugnant ;  that,  being  repugnant,  it  was  void ;  and  if  it  was  only 
Mt  repugnant  by  reason  of  its  being  argumentative,  then  it  was  void  for  being  an 
■gnmentative  verdict.  If  the  verdict  was  taken  merely  as  an  argument  to  shew  that 
iine  parties  had  been  guilty  of  conspiring  with  each  other,  there  was  no  argument  to 
'  if  the  parties  had  entered  into  a  conspiracy  with  each  other,  or  with  Mr.  Tyrrell, 
I  was  dead.  Were  they  guilty  or  not  guilty  of  conspiring  with  Mr.  Tyrrell  ?  The 
t  was  uncertain,  ambiguous,  and  unargumentative ;   and  if  it  was  not  intended  to 


^  Wf  whether  they  were  guilty  or  not  guilty  of  conspiring  with  Mr.  Tyrrell,  then  it 

-  1  mA,  because  it  did  not  find  the  whole  matter  at  issue.  Their  lordships  would  see,  by 
^  afcimce  to  Coke,  227,  A,  that  this  view  of  the  case  was  borne  out  by  law,  and  that  a 
SB  iMdict  given  upon  part  of  an  issue  of  which  the  whole  had  been  submitted  to  the  jury 
S:  %n  not  a  sufficient  verdict,  and  could  not  be  sustained.  He  submitted,  therefore,  that 
e^  4iB  verdict  upon  the  third  count  was  void  upon  the  three  grounds,  of  repugnancy, 
^^  tehigoity,  and  insufficiency  of  finding — ^namely,  because  it  did  not  find  upon  the  whole 
^—  if  tbe  charge  left  to  the  jury.  If  that  were  the  case,  the  judgment  was  void  also ;  for 
^m  ^MBM  part  of  the  punishment  must  be  considered  as  given  wiUi  respect  to  the  finding 
^m  ^oa  the  third  count,  and  when  the  judgment  was  void  upon  that  count,  it  must  be 

~,  upon  as  void  upon  the  whole  of  the  record.      That  objection  would  apply  with 
t  to  the  sixth  and  subsequent  counts,  because  the  Rev.  Mr.  Tiemey  had  been 

-  -a  tairggd  with  conspiring  with  each  of  the  plaintifi^  severally,  and  was  found  "  not 

gnOty "  of  that  charge.     He  would  next  submit  to  their  lordships,  that  there  was  a 

^  *diseontinuance  "  upon  this  record  between  the  finding  of  the  verdict  and  the  following 

^taa.    Tlie  venire  vras  returnable  upon  the  15th  of  January,  1844,  and  the  jury  who 

kKmbled  upon  that  day  were  permitted,  by  an  order  of  the  Court,  to  withdraw  from 

w-"^  %m  faar  of  the  court  on  the  3 1st  of  January,  and  to  come  up  on  the  following  day.   On  the 

^^  ktofFebmary,  accordingly,  the  jury  came  intocourt  with  the  several  plaintifTs  in  error,a8 

allnrth  on  the  record  (passages  of  which  referring  to  this  transaction  were  read  by  tiie 

^^  kmed  counsel),  and  what  he  had  to  object  to  was,  that  there  was  no  continuance  of 

^^  Ane  proceedings  made  upon  the  record  from  the  return  of  the  verdict  until  the  15th  of 

^^  i^ril,  being  the  first  day  of  the  following  Term.  There  was,  in  fact,  a  discontinuance 

^  Im  that  time  till  judgment  was  given,  and  be  contended  that  this  was  matter  of  error, 

r^^Mtibat  a  day  should  have  been  fixed  for  the  parties  to  come  into  court  and  receive 

.^Mpent. 
2^  «-1lM  Loan  Chancellor.—  The  trial  was  to  be  continued  under  the  authority  of  an 
^^^  let  of  Parliament,  and  it  is.  therefore,  material  to  advert  to  the  powers  given  by  that 

teueoek  said   that  such  was  certainly  the  case,  and  that  he   hoped  to  shew  that 

^1  ^  fccwlcr  made  by  the  Court  was  not  a  sufficient  order,  or  made  in  compliance  with 

^^j^-frorisiona  of  that  Act.     He  would  assume,  however,  that  the  days  named  werof 

^^  ttleient  for  the  purposes  of  trial.     Now,  the  statute  under  which  the  Court  made  the 

^  ^  Wir  W8B  1  &  2  Wm.  4,  c.  31,  s.  3  (Ir.),  and  his  objection,  the  force  of  which  would  be 

.•h«iul  on  reference  to  the  words  of  the  statute,  was,  that  the  day  originally  fixed  for 

jj^triaL  was  the  loth  of  January,  that  the  trial  took  place  during  Term,  and  that  upott 

3l^'13tti  of  January^  before  the  trial  came  on»  an  order  was  made,  alternative  and  con* 

1  in  its  terms,  and  only  to  have  effect  in  case  the  trial  was  not  completed  by  a 

time  —  January  31.       Now  the  question  was,  could  the  Court  make  a 

1  order  of  that  nature,  with  such  an  alternative  r    It  was  evident  that  it  was 


^.    ^WBacffeot  in  case  only  that  the  trial  did  not  terminate  before  January  31.  According 
^    *  ^  statute,  the  days  so  appcnnted  by  the  Court  became  part  of  the  Term  for  all  tlie 
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purposes  of  the  trial ;  but  here  was  an  order  which  did  not  fix  the  daji  when  the  tml 
was  to  take  place,  and  he  contended  that  such  an  exercise  of  power  by  the  Court  was 
not  within  the  meaning  of  the  Act  of  Parliament,  and  that  the  trial  which  rested  «pu 
it  was  therefore  clearly  void.  Having  read  several  passages  from  the  record  detufiag 
those  transactions,  the  learned  gentleman  prayed  the  attention  of  their  lordships  to  tte 
fact  that  the  order  for  the  trial  at  bar  was  made  in  Michaelmas  Term,  1M3»  to  taka 
place  on  the  15th  of  January,  1844,  and  that  two  days  before  the  venire  waa  retumaUi^ 
that  was,  upon  January  Id*  the  Court  made  an  order  anticipatory  of  the  trial  at  bar  oa 
the  15tb,  and  conditional  upon  its  not  having  terminated  by  the  day.spedfied.  Nov 
the  question  was,  could  they  make  such  order  as  that,  and  was  the  trial  at  bar  foonded 
upon  it  in  error  ? 

The  Lord  Chancellor  remarked,  tliat  the  statute  was  a  remedial  Act.  I 

Peacock  would  not  deny  that,  but  submitted  that  the  question  still  aroee,  wheCkr  i 
or  not  the  order  was  made  in  compliance  with  its  provisions  ?  J 

The  Lord  Chanckllor  read  the  words  of  the  Act  which  authorize  the  Court  111 
extend  the  Term  for  the  purposes  of  a  trial  at  bar,  and  asked  whether  in  tiie  praat  f 
case  it  did  not  apply  ?    Was  not  this  an  order  for  the  continuance  of  the  trial,  wfaena 
the  words  "  the  days  so  fixed"  being  introduced,  effectually  fulfilled  tbe  directkni  4 
the  Act? 

Peacock  said  that  he  objected  to  the  order,  because  it  was  made  previooslj  ad 
conditionally  (as  we  understood  him),  and  some  discussion  took  place  as  to  the  entt 
meaning  of  the  words  of  the  Act,  and  of  the  order,  and  as  to  the  precise  nature  of  Mr. 
Peacock's  objection.  The  trial,  continued  the  learned  gentleman,  began  upon  the  IM 
of  January,  and  was  supposed  then  to  take  place. 

The  Lord  Chancellor.— But  that  did  not  mean  that  the  trial  was  to  be  finidiei« 
that  day. 

Peacock. — Certainly  not;  but  the  Court  should  have  made  an  original  oidcrti 
fix  certain  days  for  the  trial  at  bar,  but  could  not  make  a  conditional  order,  for  iM 
the  Act  did  not  provide.  The  next  point  of  objection  which  he  would  submit  to  thar 
lordships  was,  that  there  was  a  "  discontinuance"  from  the  12th  of  February  to  tk 
following  Term.  The  jury  having  entered  their  verdict  upon  that  day,  no  otdcria 
made  by  the  Court,  and  no  day  fixed  for  the  parties  to  appear  in  court,  and  no  coatiB* 
ance  was  entered  upon  the  record  thereon.  The  learnt  counsel  stated  tbe  casaii 
which  discontinuance  was  held  to  occur,  and  explained  the  difference  between  it  at 
the  error  of  miscontinuaDce  ;  the  latter  occurring,  for  instance,  in  any  case  wherai»i 
day  not  legally  suitable  being  fixed  for  judgment,  the  parties  did  not  appear.  Ilii 
formed  a  miscontinuance  and  good  ground  of  error.  If  they  did  come  up»  hovcNi* 
voluntarily,  it  was  not  held  to  be  so  (Coke,  325,  A)  ;  but  still  there  would  be  a  diio* 
tinuance  in  the  proceedings,  and  here  in  the  present  case  was  no  continuance  at  iL 

The  Lord  Chancellor.  —That  is  a  crotchety  point. 

Peacock  continued* — His  learned  friend  the  Attorney-General  might  say  that  tiibia 
a  mere  technical  objection. 

The  Lord  Chancellor. — The  question  is,  Mr.  Peacock,  not  whether  it  isatsA* 
nical,  but  whether  it  is  a  valid  objection. 

Peacock  submitted  that  the  objection,  though  referring  to  a  point  of  fonn,  !■ 
yet  valid  in  law,  and  referred  the  Court  for  analogous  points  to  the  cases  of  BnA§^* 
Banks  (Cro.  James,  283),  and  to  Rex  v.  Tncker  (2  Lord  Raym.  1061).  whickhi 
commented  upon  at  great  length,  and  which,  he  contended,  fully  sustuned  his  poate 
that  a  discontinuance  was  good  ground  at  law  for  an  arrest  of  judgment,  and  eoffS* 
quently  for  a  reversal  of  judgment  on  a  writ  of  error.  For  further  authorities  in  •Bff<^ 
of  this  argument,  he  directed  the  attention  of  their  lordships  to  2nd  Hawkins's  nm 
of  the  Crown  (book  ii.  c  27,  ss.  84-102),  wherein  were  cited  a  number  of  cases  upoalls 
subject.  Even  where,  as  Lord  Campbell  supposed,  there  was  a  gr^uitous  or  vohnltff 
appearance  of  the  accused,  although  such  a  circumstance  might  destroy  the  envra 
miscontinuance,  it  could  not  at  all  affect  that  of  discontinuanoe,  which  was  a  fotai  ftnt» 
and  formed  good  ground  for  reversing  judgment.  Besides  the  authorities  alicMf 
quoted,  he  would  direct  their  lordships'  attention  to  the  case  of  Rex  v.  Wdcti  (4 
Mod.  Rep.  395),  and  to  the  positive  dictum  of  Coke  upon  the  subject. 
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Their  lordehips  here  entered  into  a  conference  for  a  few  moments,  at  the  termination 
of  which 

Peacock  proceeded  to  place  the  next  point  of  objection  before  their  lordships. — 
It  would  be  found  that  there  had  been  no  judgment  of  acquittal  given  by  the  Court 
upon  those  parts  of  the  case  upon  which  the  finding  of  the  jury  had  been  "  Not  guilty/' 
li  regarded  Daniel  O'Connell  and  others.  That  this  omission  was  matter  of  error  in 
tet  judgment,  he  was  prepared  to  submit  to  their  lordships  with  full  authority.  In  Vi- 
'Ber's  Abridgment,  article  "  Error"(B,  b),  pi.  18,  it  was  laid  down  that  a  judgment  so 
giren  was  erroneous,  and  their  lordships  would  see  the  same  doctrine  laid  down  in  the 
cise  of  Wood  V.  SutcUffe  (Cro.  Jas.  439),  and  in  RoUe's  Rep.  293,  pi.  8.  [The  learned 
coonsel  stated  the  substance  of  these  cases,  and  argued  upon  the  grounds  deducible 
therefrom,  that  the  judgment,  having  omitted  to  notice  those  counts  upon  which  a 
terdict  of  acquittal  had  been  returned,  was  reversible.]  The  next  objection  to  which 
be  would  call  their  lordships'  attention  was,  that  the  judgment  was  bad,  inasmuch  as  it 
wdered  Daniel  O'Connell  and  the  other  plainti£Fs  in  error  to  enter  into  recognizances  to 
leep  the  peace  and  be  of  good  behaviour  for  the  space  of  seven  years  **  next  ensuing 
fte  acknowledgment  thereof," — that  is,  of  the  sureties  and  recognizance  to  keep  the 
peace.  That  judgment,  he  submitted,  was  not  good  in  law.  It  had  been  doubted 
ivfaether  a  Court  had  power  to  order  a  person  to  enter  into  recognizances  to  keep  the 
peace,  as  part  of  its  judgment.  He  would,  however,  call  their  lordships'  attention  to 
Oe  case  of  Rex  v.  Hart  and  White  (3  State  Tr.  1344),  which  had  been  brought 
kefore  their  lordships  in  that  court,  and  one  of  the  questions  put  to  the  judges 
«m,  whether  sureties  to  keep  the  peace  and  to  be  of  good  behaviour  for  a  reasonable 
time  could  be  required  as  part  of  a  judgment  ?  and  the  judges  answered  that  they  were 
of  opinion  that  recognizances  could  be  required  for  a  reasonable  time.  That  very 
reservation  entitied  him  to  say  that  they  did  not  think  that  recognizances  for  an  unrea- 
■enable  time  could  be  required,  and  he  submitted  that,  in  the  present  case,  the  time 
qiecified  was  unreasonable  and  beyond  all  bounds  of  moderation,  lliey  were  to  give 
Bareties  for  seven  years*  good  behaviour  "from  the  time  of  the  acknowledgment 
thereof,"  and  if  the  parties  were  unable  to  obtain  sureties,  they  must  be  imprisoned 
Bccording  to  that  sentence,  and  remain  in  prison  for  the  whole  of  their  lives — for  the  order 
WIS  most  positive,  and  directed  that  they  should  be  imprisoned  until  their  recognizances 
litd  been  entered  and  acknowledged.  If  the  terms  of  the  judgment  were  that  Mr.  O'Con- 
ImH  was  to  be  imprisoned  for  one  year  and  enter  into  his  recognizances  for  seven  years 
ftmn  the  expiration  of  his  term  of  imprisonment,  it  would  be  perfectly  valid,  so  long  as  the 
Court  thought  he  should  be  bound  by  recognizance  and  imprisonment  together ;  but  as  it 
acyw  stood,  he  could  never  be  released  horn  imprisonment,  if  he  could  not  obtain  sure- 
ties whilst  in  prison.  In  the  case  of  Rex  v.  Hart  and  White  (3  St.  Tr.  1344)  the  judg- 
ments of  the  Court  were — that  Parke  should  be  imprisoned  for  eighteen  months  in 
Gloucester  gaol,  and  give  securities  to  keep  the  peace  for  the  space  of  five  years,  to  be 
eomputed  after  the  expiration  of  his  imprisonment ;  that  White  should  be  so  impri- 
-soned  for  a  certain  space  of  time,  and  give  securities  for  the  peace  at  the  expiration 
tiiereof.  Under  these  sentences,  suppose  that  the  parties  were  unable  to  find  secu- 
rities according  to  recognizance  fron»  the  expiration  of  the  time  of  sentence,  at  the 
topiration  of  the  five  years  the  judgment  would  have  been  completed  as  far  as  that  part 
cf  the  punishment  went;  but  here,  under  the  present  judgment,  the  defendant  might  be 
icept  in  prison  for  life,  for  the  time  of  his  imprisonment  could  not  commence  until  he 
'Coold  procure  those  securities,  although  he  was  imprisoned  immediately  after  the 
^]iS8nng  of  sentence,  so  that  he  might  remain  there  for  ever.  [The  learned  counsel 
'^nnd  the  sentence  of  the  Court,  and  commented  upon  it  at  some  length,  for  the  purpose 
^ti  shewing  that  it  was  inaccurate,  and  that  its  demands  were  illegal.]  He  continued 
'to  say,  that  he  hoped  their  lordships  were  satisfied  of  the  validity  of  these  objections, 
Imt  tiiat  he  had  now  a  case  of  greater  weight  to  rely  upon,  and  that  he  had  arrived  at 
that  part  of  his  argument  when  it  would  be  necessary  for  him  to  consider  in  how  far, 
'  if  there  were  a  bad  count  in  an  indictment,  upon  the  whole  of  which  any  person  had 
•  been  found  guilty  by  a  general  verdict  upon  all  the  record,  that  could  stand  and  be 
"  irarranted,  because  there  might  be  one  or  more  good  counts  in  the  same  indictment  ? 
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Be  would  take  the  negative  of  that*  and  submit  that  it  would  not  be  warranted  b 
law — a  position  which  he  trusted  he  would  prove  to  a  demonstration.  A  distinctia 
was  taken  in  many  text  writers  between  the  principles  of  dvil  and  criminal  law  cmm 
and  the  question  was  discussed  as  to  when,  and  to  what  extent,  this  distinction  esattm 
Whatever  it  might  be,  it  was,  he  admitted,  correct  in  all  the  causes  wherein  it  faadfaH 
hitherto  assigned ;  but  he  had  now  to  consider  whether  it  was  applicable  in  arveit] 
judgment,  or  was  matter  of  consideration  in  the  arguing  of  a  writ  of  error.  In  Jh 
V.  Burfield  (2  Bur.  981),  Lord  Mansfield  was  repcnrted  to  have  decided  fla 
judgment  might  be  given  upon  that  part  of  the  indictment  which  was  good,  and  tinU 
could  not  be  granted  in  arrest. of  judgment,  because  one  count  was  bad.  Now.  ttj 
had  been  much  relied  upon,  and  would  be  considered,  perhaps,  an  answer  to  hia  dgs 
tions ;  but  he  submitted  that  it  was  not  at  all  applicable.  After  reference  to  aevBi 
cases,  Lord  Mansfield  declared  that  he  thought  it  to  be  a  great  pity  that  where  a  jq 
gave  damages  upon  one  count  of  an  indictment,  it  could  not  be  entered  upon  that  oi 
count.  That  was  very  true ;  but  it  could  not  be  a  pity  that  where  there  were  ti 
counts  in  a  declaration,  one  chaiging  an  indictable  offence,  the  other  an  offence  not  indta 
able,  and  where  the  Court  knew  that  the  jury  had  assessed  damages  upon  both  ooMi 
the  plaintiff  should  not  have  the  whole  of  his  damages;  for  then  he  would  !■ 
recovered  damages  to  which  he  was  not  entitled.  In  the  same  way  the  judgment  fipi 
in  Douglas  (730),  was  merely  a  dictum  in  civil  cases.  Now»  he  would  ask  upon  -«h 
principle  his  learned  friends  opposite  could  contend,  that  if  there  were  two  counts  lai 
indictment,  one  good  and  the  other  bad,  and  that  it  appeared  that  the  judges  had  pm 
sentence  upon  both  these  counts,  the  case  was  to  be  distingnished  from  the  rules  whii 
would  operate  in  a  civil  case  ?  Was  it  matter  of  presumption  and  intendment  tfaatil 
Court  could  not  make  a  mistake,  but  had  given  judgment  upon  the  good  ooontfli 
cast  the  bad  one  out  of  its  consideration  altogether,  and  that  tiie  good  count  wanaali 
the  'judgment  which  was  given  ?  If  that  were  the  case,  and  the  presumptioB  4^ 
invariable  that  the  Court  gave  judgment  on  the  good  count  only,  how  would  ill 
decide  in  an  indictment  in  which  there  were  ten  counts,  and,  the  plaintiff  *^**"**rM 
the  Court  gave  judgment  for  him  on  five  of  the  counts,  and  pronoui^ced  against  hm^ 
the  remainder,  which  would  amount  to  conviction  of  the  defendant  ?  In  I  list  r^ 
suppose  the  judge  proceeded  to  pass  sentence  on  those  five  counts,  that  an  iqipcal^ 
brought,  and  that  the  Court  of  appeal  held  that  one  only  of  the  counts  was-go^ 
would  they  say,  that,  notwithstanding  the  Court  below  had  given  judgment  i 
five  counts,  it  had  committed  no  mistake  whatever,  and  had  only  pimiahed  the  i 
charged  in  one  count }  That  would  be  a  most  extraordinary  assertion  to  answer  i 
matively,  and  he  might  put  a  similar  question  in  this  case,  where  it  applied  ef 
well.  If  they  were  of  opixuon  that  in  these  first  and  second  counts  the  pliiiiitiffiMiL 
been  found  guilty  of  more  offences  than  they  were  charged  with,  the  judgment  ^  _ 
not  stand.  If  A.  was  found  guilty  of  the  murder  of  B.  and  the  murder  of  C.,  judj 
could  not  be  pronounced  upon  both  verdicts,  because  it  would  be  illegal,  and  the  i 
of  B.  or  C.  alone  would  be  punishable.  Now,  if  a  man  were  indicted  for  two  ft 
and  received  pardon  for  one  of  them,  how  would  his  sentence,  which  should  bW 
award  to  all  his  offences,  be  held  to  stand  ?  Fof  instance,  in  two  felonies  of  the  h£.K: 
degree,  whereof  the  punishment  was  death,  would  that  reprieve  remit  the  capital  par« 
ment  ?  The  question  as  to  double  punishments  never  could  arise  in  such  a  case  aobfln 
where  sentence  of  death  was  pronounced,  frt)m  which  moment,  his  blood  was  sttii  ■■ 
nor  indeed  in  any  case  where  the  punishment  was  fixed  for  each  class  of  crime.  I 
punishment  equtdly  applicable  to  each  separate  treason  was  awarded  to  a  person  m  . 
punishment  of  those  two  treasons,  the  judgment  would  be  void,  as  much  as  zk 
sentences  were  passed  on  him  for  the  same  offence.  The  law  could  not  psiii  (■ 
punishment  for  two  offences  cumulatively  to  each  of  which  it  was  due  per  Me,  nor  im 
a  man  be  tried  for  one  murder  whilst  under  attainder  for'another,  but  might  plead*  ^ 
foU  attaint,  and  be  acquitted,  as  was  laid  down  in  Hawkins's  P.  C.  (book  2,  c.  27,S'«bb 
nor,  indeed,  could  double  felonies  of  the  highest  degree  be  punishable  under  ( 
sentence.  Let  them  suppose  a  case  in  which  a  person  was  found  guilty  of  two  i 
to  each  of  which  the  punishment  of  transportation  for  life  was  awaxded,  and  I 
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tfiese  felonies  he  xeoemd  a  pardoo,  ^idiat  sentence  would  be  passed  upon  him  for 
naining  felony  ?  There  would  be  dear  grounds  txfaet  aside  such  a  judgment  on 
ore  of  ambiguity.  In  a  discretionary  punishment  tiie  Court  was  periu^ 
ed  to  pass  sentence  with  regard  to  the  whole  of  the  offences ;  but,  in  a  trial  fine 
i  misdemeanors,  he  apprehended  that  there  could  be  no  doubt  but  that  the  sen* 
wsa  passed  upon  each  of  the  charges.  It  was  a  general  rule  of  the  English  law 
man  could  not  be  tried  twice  for  ^  same  offence,  and  therefore  if  tried  under  a 
unty  and  no  sentence  pronounced  against  him,  he  could  not,  when  tried  upon  a. 
me,  plead  his  former  trial,  although  he  could  fdead  a  former  conviction  under  a 
onnt.  The  reason  of  this  general  rule  that  atOrefoiB  acquit  was  a  good  plea  in 
h  law,  was  stated  in  4th  Coke,  46,  to  be  because  it  was  not  considered  right 
le  life  of  a  man  should  be  put  twice  in  jeopardy  for  the  same  offence ;  but,  in  a 
here  a  man  had  been  put  on  his  trial  under  a  bad  and  insufficient  indictment,  he 
lot  plead  his  acquittal  thereupon ;  for  it  could  not  be  said  that  his  life  had  ever 
1  jeopardy  at  all,  which  was  not  the  case,  however,  when  judgment  had  been 
inced  upon  the  bad  count,  and  still  stood  over  him.   Suppose  that  Mr.  O'Connell 

again  be  tried  to-morrow  fbr  those  same  ofiences,  and  under  an  indictment 
a  present,  with  all  the  bad  counts  amended,  oould  he  not  plead  that  he  was 
f  suffering  from  sentence  passed  upon  the  former  record  ?  Would  it  not  be  an 
ity  to  say,  that  he  was  not  suffering  from  that  indictment,  but  that  they  would 
im  again,  and  imprison  him  again ;  and  that,  not  from  any  fault  of  his,  but 
le  of  an  error  in  the  indictment,  with  the  framing  of  which  he  had  nothing 
''  Why,  at  that  rate,  if  tiiey  wi^d  to  dieok  the  possibility  of  appeal,  they  had 
x>  put  five  bad  counts  in  an  in£otment  and  one  good  one,  and  he  would  be 
sfiectually  deprived  of  all  means  of  setting  aside  a  judgment  which  might  have 
Mned  upon  tiie  five  bad  counts.  The  Crown  might  say  that  Mr.  O'Coimell  waa 
ing  only  under  the  good  counts ;  but  he  was  ai  opinion  that  he  was  suffering 

a  judgment  pronounced  upon  all  the  counts,  and  called  upon  their  lordships  to 
n  a  judgment  which  led  to  such  extraordinary  anomalies.  He  begged  to  refer  their 
iapi  to  the  case  of  Beg  v.  SoUmom  (1  T.  Rep.  249).  That  was  the  case  of  an 
ution  for  malvenation  in  office,  and  there  being  a  demurrer  thereon,  judgment  was 
apon  some  only  of  the  counts.  Sjappose  tiie  plaintiff  had  pleaded  only  to  thoae 
>  on  which  the  defendant  was  found  guilty,  would  not  this  Court,  upon  a  writ  of 
leverse  that  judgment  if  any  of  these  counts  were  bad  ?  He  therefore  submitted 
^  dieta  laid  down  in  the  books  amounted  to  this,  that  on  a  general  judgment  in 
ftl  cases,  with  some  of  the  counts  bad,  the  judges  were  not  hampered  by  damages* 
portioned  the  punishment  to  the  good  counts.  If»  then,  the  Court  below  passed 
^  upon  a  number  of  counts,  some  of  whidi  were  good  and  some  bad,  their  lord* 
^ould  reverse  that  decision  upon  a  writ  of  error.  As  to  the  question  whether  the 
v^uld  amend  a  judgment  of  the  Court  below,  reasons  had  already  been  submitted 
Iding  that  that  oould  not  be  done.     Etx  v.  Wdleot  (4  Mod.  Rep.  396) 

csase  in  point.     That  was  a  writ  of  error  to  reverse  an  attainder  for  treason 

^e  defendant's  fether ;  and  the  question  was»  whether  certain  words  could  be 
•o  tiie  judgment  that  had  been  pronounced  in  the  court  below.  On  the  first 
•xit  these  words  appeared  essential,  and  as  they  were  indorsed  upon  the  indict- 
^  was  upon  motion  prayed  that  the  record  might  be  amended.  It  was  contended 
c^cord  of  the  Queen's  Bench  might  be  amended  by  another  in  tiie  Common  Pleas; 
-^  stood  on  a  different  ground.  The  Court  held  that  the  attainder  ought  to  be 
4  for  want  of  the  words,  thereby  shewing  that  no  power  existed  of  altering  the 

«nd  that  decision  was  afterwards  sustained  on  a  writ  of  error  into  their  lordships' 

The  judgment  of  their  lordships  must  be  one  of  affirmation  or  reversal,  and 

^^ne.   In  Bacon's  Abridgment  (title  "Error,"  M),  it  was  stated,  that  a  judgment* 

^ine  entire  thing,  could  not  be  reversed  for  part  and  affirmed  for  part ;  and  so  in 

s«  of  ResY.  Kenworthy  (1  Bam.  &  Cress.  711),  on  a  conviction  at  the  Chester 

for  forgery,  it  being  held  that  the  Court  below  had  made  an  order  and  not  a 
^nt  upon  a  writ  of  error,  the  record  was  remitted  to  the  inferior  court  to  have  the 
Supplied.  In  the  case  ofAejr  v.  Ellis  (5  Bam.  &  Cress.  395),  a  distinction  was  taken 
tie  case  of  Rex  v.  Walcot,  in  which  no  judgment  had  been  given  by  the  Court  below. 
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LoKD  BROUOHA.M  (reading  the  verdict). — "To  meet  and  assemble  together  in 
large  numbers,  at  various  times  and  places,  for  the  unlawful  and  seditious  puipoie 
of  obtaining  changes  in  the  law,  &c."  Is  not  that  unlawfully,  maliciously,  and 
seditiously  to  meet  ? 

Peacock, — Yes ;  but  it  is  a  diflferent  finding  from  the  charge  in  the  indictment. 

The  Load  Chanckllob. — ^As  I  understand,  it  is  this — that  the  jury  have  not  knai 
that  the  parties  conspired  "  unlawfully  and  seditiously  to  meet,'*  but  that  they  act 
for  an  "  unlawful  and  seditious  object." 

Peacock, — That  was  the  finding.  His  object  at  present,  however,  was  not  to  shew 
that  something  was  found  which  was  not  charged,  but  to  shew  the  meaning  of  the  fiad* 
ing,  because  having  found  all  guilty  of  a  conspiracy  in  one  respect,  it  found  seven  gdl^ 
of  so  much  of  the  remainder  as  charged  them  with  certain  other  parts  of  the  conifiiiacj, 
then  found  three  guilty  of  so  much  of  the  remainder  of  the  reudue  as  charged  thai 
with  exciting  discontent  in  the  army.  And  yet  there  was  still  something  left,  for  the 
jury  went  on  to  say,  that  those  three  were  acquitted  of  all  the  remainder  of  tte 
residue,  except  that  part  of  it  which  charged  them  with  conspiring  to  excite  disoanteat 
in  the  army. 

The  Lord  Chancbllosw — Does  not  that  mean  that  three  were  guilty  of  all  ? 

Peacock, — ^No.  They  were  still  acquitted  of  something— of  all  the  remainder  of  the 
residue,  except  as  before  stated.  What  then  was  the  remainder  of  the  residue  ?  This— 
they  were  charged  with  conspiring  to  cause  persons  "  unlairfully,  malicioualy,  and  sedi- 
tiously to  meet ;  "  and  they  were  acquitted  of  so  much  of  the  conspiracy  as 
."  unlawfully,  maliciously,  and  seditiously,"  the  finding  being  "  for  conspiring  to  i 
«divers  persons  to  meet." 

The  Lord  Chancbllor.— -And  for  causing  them  to  meet  for  unlawful  and  i 
purposes.  . 

Peacock, — ^Yes ;  but  the  jury,  by  omitting  those  words  in  the  way  he  had  described, 
professed  to  find  these  three  ddendants  not  guilty ;  otherwise  they  would  have  said,  tint 
they  found  them  guilty  of  all  the  remainder  of  tiie  residue.  It  was,  therefore,  enk/t 
they  intended  to  find  them  not  guilty  of  something.  He  did  not  know  whether  tte 
Attorney-General  would  contend  that  it  was  an  indictable  offence  to  cause  disconteotii 
the  army.  If  it  were,  then  D.  O'Connell,  Barrett,  and  Duffy  only  had  been  found  guiltyef 
it ;  and  he  did  not  know  how  the  Attomey*(}eneral  could  make  out  that  a  conspiracy  be* 
tween  three  persons  to  cause  discontent  in  the  army  was  any  portion  of  a  cotmfinef  d 
eight  persons  to  do  something  else ;  or  how  a  conspiracy  of  ei^t  persons  to  do  that  ote 
thing  was  any  portion  of  a  conspiracy  of  three  to  excite  discontent  in  the  army ; .  unloi 
he  was  prepared  to  contend  that  the  charges  were  identical,  and  that  a  conspiniBy  be- 
tween three  men  to  do  one  thing,  was  the  same  as  a  conspiracy  between  seven  men  ti 
do  another,  or  eight  men  to  do  another.  He  therefore  submitted  that  the  jury,  oder 
this  second  count,  had  found  Duiiel  O'ConneU,  Barrett,  and  Duffy  guilty  of  dueecM* 
spiracies  ;  John  O'ConneU  and  others,  guilty  of  two  conspiracies ;  and  Mr.  TiiBni|> 
guilty  of  one  conspiracy.  He  did  not  think  the  Attorney  •General  could  dispata  ll* 
fiu^t,  or  that  judgment  had  been  given  against  Daniel  O'ConneU,  Barrett,  and  Dalfy,fff 
three  conspiracies,  unless  he  was  prepared  to  say  that  two  of  them  conitiitiifeed.A 
offence ;  and  if  so,  the  judgment  was  bad.  It  was  adjudged  by  the  Court,  that  *'DtiNk 
O'ConneU,  for  his  offences  aforesaid,  do  pay  a  fine  of  2,000/."  But  which  was  it  in? 
Was  it  for  conspuing  with  the  seven  to  do  No.  1,  or  with  the  six  to  do  No.  3,  or  f^ 
the  two  to  do  No.  3  of  the  charges  ?  And  if  it  was  uncertain  which,  he  maintaLaed.Atf 
the  verdict  was  void  for  ambiguity,  for  every  man  ou^t  to  know  for  what  he  was  pM* 
•ished.  There  were  ten  counts,  each  with  a  distinct  charge.  The  grand  jury  dkugd 
the  defendants  with  ten  ofienoes  only,  and  the  petty  jury  found  them  goUty  of  fiftecti 
.Then  they  were  not  to  suppose  that  the  Court  would  pass  the  same  judgmeot  on  9P 
who  had  been  found  guUty  of  one  conspiracy,  and  men  found  guilty  of  sevenJL  .vlQlP 
Court,  in  this  case,  shewed  that  it  would  be  wrong  to  suppose  90.  They  eserab§d.« 
discretion  in  the  matter,  and  passed  a  Ughter  sentence  on  J.  O'Cooodl  Ibaii  ei 
D.  0*ConneU,  who  was  found  guUty  of  conspiring  to  excite  discontent  ia  th«  wmft:4 
which  charge  John  O'ConneU  was  acquitted.  /^;ain,  one  was  found  guil^  of  a«^ 
conspiracy,  and  a  nolle  pro9efui  had  been  entered  against  him.    Otben  wwc  taw 
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7  of  several  conspiracies,  and  from  the  sentences  passed  on  them,  their  lordships 
^  assume  that  the  Queen's  Bench  in  Ireland  took  into  consideration,  in  apportion- 
he  judgment,  the  extent  to  which  the  jury  had  found  them  guilty.  He  submitted, 
fore,  that  the  Court  had  passed  judgment  for  several  offences,  for  which  the  parties 
lot  been  indicted,  which  were  never  presented  by  the  grand  jury,  and  that  their 
ihment  had,  consequently,  been  aggravated  by  the  finding  of  the  petty  jury  on 
irst  and  second  counts.  Hie  learned  gentleman  then  put  some  supposed  cases  to 
'  that  there  had  been  findings  by  the  jury  for  separate  and  distinct  conspiracies. 
Dspiracy,  in  law,  depended  not  on  the  act,  but  on  the  combination  and  agreement 
een  the  parties ;  and  if  seven  parties  agreed  to  do  one  thing,  it  was  perfectly  dis- 
from  an  agreement  between  three  of  them  to  do  another  thing.  That  was  a  dis- 
conspiracy  and  separate  offence.  He  thought  he  could  not  better  illustrate  this, 
by  referring  to  the  charge  of  Mr.  Baron  Rolfe  to  the  jury  who  tried  Mr.  Feargus 
innor,  in  which  that  learned  judge  said,  that  in  order  to  convict  all  or  any  of  the 
dants,  they  must  convict  them  of  one  and  the  same  conspiracy ;  he  did  not  mean 
f  they  should  be  satisfied  that  every  one  of  the  defendants  used  the  same  influence, 
bat  if  they  thought  that  all  combined  for  carrying  the  charter,  although  disposed 
e  different  means — if  they  believed  that  the  parties  all  agreed  to  do  the  one  act, 
hat  all  were  guilty  of  one  conspiracy,  they  might  find  them  guilty,  but  it  must  be 
Serent  counts.  So,  assuming  the  evidence  to  be  good  in  this  case,  D.  0'Connell» 
!lt,  and  Duffy  might  have  been  found  guilty  on  separate  and  distinct  counts,  for 
itring  to  cause  discontent  in  the  army ;  but,  having  been  found  guilty,  under  the 
x>unt,  of  one  joint  offence,  they  could  not  afterwards  be  found  guilty  of  a  separate 
listinct  offence. 

ED  Campbell. — The  question  is,  whether  it  was  a  separate  and  distinct  offence, 
lart  of  the  general  offence. 

icocA.— -Suppose  all  of  them  had  been  acquitted  of  conspiring  to  create  dis- 
nt  in  the  army,  exccipt  D.  O'Connell,  and  that  he  had  been  found  guilty  of  that 
;e,  would  that  be  a  good  conspiracy  ?  One  person  could  not  conspire.  If  D. 
imell  alone  was  found  guilty  of  conspiring  to  create  discontent  in  the  army,  it 
t  be  asked  with  whom  d^d  he  conspire  ?  Certainly  not  with  the  others,  who  were 
itmd  guilty  of  conspiring  with  him.  The  finding  that  the  other  seven  were  guilty 
me  other  conspiracy  would  not  support  the  finding  that  D.  O'Connell  had  been 
r  of  conspiring  to  cause  discontent  in  the  army.  The  same  rule,  he  believed,  held 
il  cases  as  well  as  in  criminal.  If  several  persons  were  charged  in  an  action  of 
188  with  a  joint  trespass,  you  might  find  some  of  them  guilty  of  part  of  the  trespass, 
cm  could  not  find  all  guilty  of  the  whole,  and  then  find  each  guilty  of  separate 
. .  If  it  were  not  so,  the  counts  would  be  bad  for  duplicity,  and  lus  ground  of 
don  to  this  count  was,  that  it  charged  one  distinct  offence,  while  the  jury  found 
lict  of  guilty  for  three  distinct  offences.  Unless  their  lordships  could  come  to  the 
laion  that  a  conspiracy  between  eight  persons  to  do  one  thing  was  the  same  as  a 
iiacy  between  other  persons  to  do  another  thing,  he  thought  their  lordships  would 
that  the  jury  had  found  some  of  the  parties  guilty  of  three  conspiracies,  and  others 
0,  and  that  instead  of  ten  offences  presented  by  the  grand  jury,  they  had  convicted 
leen,  and  that  judgment  had  been  passed  for  the  whole  of  diose  fifteen.  In  an 
I  for  trespass,  in  which  several  parties  were  charged  with  one  joint  offence,  which 
voved  against  some  of  theni,  and  not  against  another,  the  jury  must  acquit  him. 
was  seen  by  the  case  of<  Aaron  v.  Akxtrnder  and  Others  (3  Campbell* 
n  which  Lord  Ellenborough  said,  that  they  could  not  find  one  prisoner  guilty 
qparate  offence,  and  the  others  guilty  of  the  joint  offence.  He  believed  that  the 
ma  universally  adopted  in  courts  of  justice.  It  was  impossible  to  cite  a  case, 
criminal  or  civil,  in  which  several  parties  were  chaiged  with  one  joint  trespass, 
idi  at  the  same.time  the  wholaof  them  were  found  guilty  jointly  of  a  part  of  the 
w,  and  each  of  them  was  found  guilty  of  separate  parts  of  the  same  oflfence. '  If 
I  could  do  that,  it  might  go  into  aslmaoy  conspincies  as  it  pleased ;  and  by  ringing 
Miigea  on  all  the  charges  of  this  indictmcat,:  it  aiight. find  Mr.  O'Connell  guilty  of 
dved  conspimries ;  whereas  when  the  defbidaats  had  been  found  guilty  of  one 
mnpiiBcy.  tiie  count  was  as  it  wen  tzhaosted*  and  the  jury  had  no  right  to  go 
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names,  would  that  not  rendeji  the  liit  inralid?  Suppoeiiig  a  more  hongry  nt  bd 
gnawed  out  all  the  names,  would  not  that  render  it  inndid  ?  But  if  a  rat  of  discntka 
—a  rat  that  knew  what  he  was  about — gnawed  out  certain  of  the  nannes,  would  not 
that  render  it  invalid  ?  Suppose  it  true  that  the  names  which  had  been  onutted  hid 
€ach  a  mark  on  the  side — ^suppose  it  to  be  impossible  to  imagine  that  the  loss  of  any 
nnmber  of  sh^ts  could  account  for  the  names  omitted  from  the  jury  list — suppose  tib 
names  ought  to  have  been  spread  all  over  the  book-^suppose  it  appeared  from  the 
record  (and  he  would  not  travel  out  of  the  record)  that  this  was  a  great  cause  i 
out  of  a  great  political  and  religious  contest,  and  that  there  were  indications  to  i 
Che  religious  and  political  feeling^  of  the  persons  whose  names  had  been  omitted,  \ 
that  those  names  had  been  omitted  in  consequence.  Now,  in  a  case  like  this,  in  ^ 
fraud  was  distinctly  alleged,  he  was  at  a  loss  to  understand  why  inquiry  should  bi 
refused,  even  if  it  was  demandable  as  a  strict  right.  Inquiry  ought  to  have  ben 
courted  if  each  party  had  been  equally  desirous  to  have  the  jury  list  fair  and  impaitiri. 
If  the  will  of  tiie  legislature  had  becoi  complied  with  in  every  particular,  there  wonU' 
have  been  difficulty  enough  in  the  then  social  state  of  Dublin  in  procuring  a  £ur  aii 
impartial  jury.  This  great  question  was  then  agiteting  the  country.  It  would  he  m 
aspersion  on  the  great  body  of  men  from  whom  ^jurors  were  sworn,  to  say  thatliMR 
was  not  among  tiiem  any  one  to  be  found  who  did  not  entertain  strong  feelings  od  till 
great  question  on  the  one  side  or  on  the  other.  Indeed,  he  should  feel  little  respedfir 
any  one  man  living  in  Ireland  who  had  not  strong  feelings  on  one  side  or  on  the  olkr 
on  this  vital  question.  If  a  case  could  be  imagined  \iiiic&,  beyond  any  other,  demnU 
a  strict,  he  might  almost  say,  a  superstitious  conformity  with  every  portion  of  the  Jar 
Act,  it  was  that  which  was  now  bdfore  their  lordships'  house.  If  the  object  of  tiietDd 
he  considered,  it  was  equally  important.  It  was  expected  that  it  would  hold  up  a  U^ 
example,  which  would  have  effect  not  only  upon  the  defendante  themselves,  hk 
upon  the  people  of  Ireland.  Gould  that  be  done  in  any  other  way  than  by  randiaiiiy 
the  trial  in  such  a  way  that  every  thing  would  be  done  not  to  produce  certain  eAek^ 
hut  to  render  justice — ^not  to  arrive  at  pre-conceived  opinions,  but  to  dispoae  of  tki 
matter  according  to  law  and  equity  ?  If  such,  however,  was  the  object  in  view*  111 
means  taken  to  effect  it  were  most  unfortunate.  Above  all  matters  in  the  trial,  it  ym 
necessary  that  there  should  be  no  suspicion  attached  to  the  formation  of  the  jury.  Jk 
did  not  exaggerate  upon  that  subject  He  was  only  in  weaker  language  < 
the  opinions  of  a  noble  lord,  who,  in  a  speech  which  he  had  the  rare 
fortune  to  hear,  had  used  these  words — "  I  should  be  guilty  of  no  exaggeration,  1 1 
be  led  by  fiancy  into  no  error,  if  I  said  that  all  the  vast  establishmente  of  this  glirt 
empire— the  King,  the  Lords,  and  the  Commons— were  all  instituted  for  the  sofli 
object  of  putting  twelve  good  men  into  the  box.'*  What  were  the  provisions  of  tki 
common  law  on  the  subject  ?  Having  esteblished  tiiat  there  was  a  wrong,  he  widai 
to  see  what  was  the  remedy  provided  for  it.  If  their  lordships  would  bear  with  I ' 
they  would  see  that  it  followed  that  the  diallenge  to  the  array  existed  in  the 


oase,  and  that,  by  application  to  it,  the  wrong  would  be  remedied.  In  England,  m  to 
the  Revolution,  and  in  Ireland,  up  to  the  passing  of  3  &  4  Wm.  4,  the  shoiff  v 
anb-sheriff  were  the  only  officers  recognized  by  law  as  intrusted  with  the  sdectioacf 
a  jury.  Lord  Coke,  in  the  part  of  his  work  relating  to  this  subject,  had  made  da 
statement  upon  grounds  which  he  had  examined  and  found  to  be  oomek 
and  he  therein  stated  many  good  causes  of  challenge  to  the  array  connected  with  dii^ 
bilities  of  that  officer,  such  as  non-indifferency  to  either  of  the  parties,  relationship  bf 
blood  or  fosterage,  &c.  In  fieu^t,  the  right  of  challenge  was  the  great  remedy  whkk 
formerly  existed  to  cure  any  vice  in  the  jury  ;  and,  although  he  admitted  that  the  aO' 
cise  of  that  right  was  of  much  less  frequent  occurrence  than  formerly,  he  conteadrf 
that  it  was  not  less  valid  and  powerful  for  that.  For  every  possible  vice  which  oeaU 
£nd  its  ^vay  into  the  array  it  was  challengeable ;  and,  therefore,  every  vice  was  rb»* 
diable  by  that  means,  and  could  be  cured  at  any  time  between  the  array  of  the  jonv 
and  their  entrance  into  the  box.  [The  learned  counsel  cited  several  instances  to  shev 
how  jealously  the  law  watehed  over  the  composition  of  juries  in  former  days,  andkfV 
extensive  was  the  right  of  challenge  upon  the  merest  allegations  of  non-indifforency  intfae 
sheriff  or  sub-sheriff,  or  supposed  partiality.]   Was  it  not  monstrous,  he  asked,  toredoce 
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aey  of  that  great  right  by  fbreed  conBtnietiona  of  the  law  ?— «  right  remedial 
evils,  and  which  it  would  be  well  for  the  law  moat  strictly  to  preserve.  Sir 
skstone,  justly  proud  of  the  great  principles  of  British  law,  having  lauded  the 
stated  by  Cicero  to  have  ^existed  at  Rome,  which  appointed  the  parties  by 
consent,  stated  that  our  practice  was  analogous  to  that  by  reason  of  the  free 
challenge.  The  great  right  stood  npon  the  same  grounds  as  that  of  certiorari^ 
7SB  so  effectual  a  check  upon  the  licentiousness  of  the  inferior  courts,  and  was 
ch  should  not  be  lightly  parted  with,  nor  infringed  upon  by  any  power  but  by 
ess  Act  of  Parliament,  as  had,  indeed,  been  done  in  several  instances  which  their 
s  were  familiar  with.  After  some  further  eulogies  upon  the  use  and  efficacy  of 
t  to  challenge,  the  learned  gentleman  said  the  position  he  wished  to  rest  these 
ions  upon  was,  that,  whoever  were  the  officers  now  appointed  for  the  execution 
duties  which  anciently  devolved  upon  the  sheriff  or  his  deputies,  where  the 
jd  any  vice  in  it,  which  in  former  times  could  have  been  remedied  by  challenge, 
ledy  still  existed  for  the  same  purpose  and  with  the  same  objects.  The  prin- 
that  remedy  was,  that  its  application  had  power  to  destroy  every  panel  on 
ly  vice  appeared  calculated  to  lessen  the  confidence  of  the  law  in  the  verdict, 
irinciple  were  now  to  be  applied,  he  thought  there  would  be  no  difficulty  in 
Jiat  the  right  of  challenge  was  still  preserved  in  all  its  int^prity,  and  was 
ly  applicable  to  the  case  before  the  house.  The  courts  below  denied  that  this 
isted,  and  said  that  there  was  no  power  to  interfere  with  the  various  officers 
in  forming  the  jury  list.  Indeed,  it  seemed  to  him  that  this  point  had  been 
IS  if  the  question  had  been  whether  they  should  put  the  Recorder,  or  those  other 
upon  their  trial,  and  punish  them  if  they  had  committed  errors,  or  not.  The 
I  had  been  treated  as  ^  it  were  one  personally  relating  to  the  Recorder,  t^e  Clerk 
Peace,  and  the  Clerk  of  the  Crown,  and  referring  to  them  deserts  of  merit, 
,  or  punishment,  and  not  at  one  respecting  the  great  public  interests  which 
be  effected  by  the  result  of  their  labours.  Now,  if  those  questions  arose  at  all, 
re  matters  of  very  secondary  consideration,  and  of  quite  inferior  and  collateral 
Bce  to  the  main  question,  which  really  was — whether  was  that  document, 
ras  the  result  of  all  those  inquiries  into  qualifications  and  collections  of  names, 
r  unsound  ?  Did  it  give  aid  to  the  sheriff  in  his  labours,  or  did  it  mislead 
1  pave  the  way  to  fiidse  and  erroneous  verdicts  ?  It  was  said,  indeed,  in  the 
tlow,  that  a  judicial  power  had  been  given  to  the  Recorder,  which  must  not  be 
id  with  by  challenge  of  the  array.  Even  were  that  quite  true,  and  if  in  the 
case  that  perfect  judicial  power  existed,  it  was  not  at  all  interfered  with ;  for 
tlships  would  observe,  that  there  was  no  complaint  whatever  of  any  adjudication 
r  him,  but  that  the  complaints  commenced  after  the  adjudications  had  been 
ud  after  his  judicial  power  was  at  an  end,  and  at  a  time  when  he  had  become 
a  ministerial  officer  of  the  Court.  The  very  phrase  of  the  Act  would,  he 
,  preclude  the  possibility  of  the  assumption  tiiat  he  was  anything  more ;  for  it 
y  set  forth  the  details  fi  his  duty — such  as  causing  the  lists  nusde  frrom  his 
ition  to  be  cdUected  into  one  general  list,  &c.,  duties  which  could  not  in  any 
considered  those  of  a  judicial  power,  but  were  merely  the  work  of  an  intelligent 
Up  to  this  pouit  there  was  no  objection ;  but  here  the  vice  took  place.  Up 
ennination  ^  the  Recorder's  exercise  of  Ids  judicial  functions  in  adjudicating  on 
ns  before  him,  all  was  well;  bat  after  thatpenod.some  power  thrust  itself  forward 
e  stage,  or  rather  behind  die  scenes,  took  the  lists  and  dealt  fraudulently  with 
In  the  court  below,  one  of  the  learned  judges  waa  of  opinion  that  tiie  challenge 
d»  and  asked  this  pertinent  question—^"  What  is  the  difficulty,  when  error  has 
novered,  of  rectifying  it  ?"  How  was  the  piqper  mislaid  ?  It  would  be  difficult, 
g;fat,  to  answer  that  satiiriSsctorily  on  behalf  of  the  Crown.  Why,  would  there 
aa  any  heatation  in  rejecting  and  sending  back  the  list  for  the  year  1843  if  the 
r  had  sent  it  up  by  mistake  r  This  was  no  qoeation  of  convenience  or  incon* 
J,  but  of  right  or  wrong,  and  it  should  bo  answered.  It  was  »id,  ^^^^^» 
ifficnlty  arose  here  because  the  jury  in  question  waa  special,  wid  it  had  beeia 
in  the  court  below  whether  any  challenge  eziated  to  the  array  in  the  case  o/ij 
iary ;  and  one  of  the  learned  judges  expressed  his  doubts  upon  it.    Now 
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a  doctrine  could  not  be  held  for  a  moment,  "^th  regard  to  the  character  of  the 
Recorder  as  an  officer  of  the  Court,  he  presumed  the  judges  had  viewed  his  func- 
tions in  a  light  which  they  were  not  justly  entitled  to.  In  the  case  of  Reg  t. 
Edmonds  (4  Bam.  &  Aid.  471),  when  the  present  Lord  Chancellor  was  Attonef* 
Creneral,  there  was  a  challenge  to  the  array  because  of  the  non-indifferency  of  tke 
Master  of  the  Crown  Office,  which  was  not  allowed  by  Lord  Tenterden,  m  in 
elaborate  judgment.  Now,  as  the  Master  of  the  Crown  Office  was  the  elisor  in  tint 
court,  the  judges  in  Ireland  may  have  supposed  that  the  Recorder  in  his  character  of 
elisor  was  above  challenge  in  the  lists  which  he  had  struck ;  but  his  (Mr.  HiU's) 
proposition  was,  that  whoever  was  authorized  to  interfere  in  the  fuming  and  selection 
of  the  jury  came  under  the  power  of  the  Court,  and  was  responsible  to  it  Cor  a& 
his  acts.  The  objection  to  the  challenge  was,  that  the  Court  had  no  power  ofcr 
him :  that,  he  submitted,  was  a  mistake.  With  regard  to  the  right  of  challenge,  tbdr 
lordships'  predecessors  had  thought  no  Act  of  Parliament  was  able  to  take  it  away. 

Saturday y  July  6,  1846. 

Hill  then  resumed  his  argument. — Their  lordships  would  recollect  that  when  k 
was  interrupted  yesterday,  he  cited  the  case  of  R^  v.  Burridge  (Lord  Raymond's 
Reports,  1364 ;  I  Strange,  593 ;  8  Modem  Reports,  186 — 245).  It  was  a  very  remidi- 
able,  but  not  a  single  case.  It  was  supported  by  that  reported  in  Keb.  740,  estaUidi- 
ing  the  undoubted  right  of  challenging  the  array.  He  did  not  anticipate  that  tk 
right  to  challenge  the  array  in  cases  of  special  juries  would  be  denied.  In  Irdmd 
there  was  a  case  of  great  authority  on  that  point,  which  was  argued  in  the  Excfaeqaei 
Chamber  before  a  writ  of  error,  and  admitted  clearly  the  right  to  challenge  the  an^ 
in  cases  of  special  juries — he  meant  the  case  of  Nowlmy,  The  Queen  (I  Hud.  &  Brodo, 
164).  It  was  true  that  the  challenge  was  grounded  on  the  unindifferency  of  tk 
sheriffs ;  but  he  cited  it  to  shew  that  it  had  been  there  decided  that  the  doctrine  kid 
down  in  Rex  v.  Edmunds,  which  case  was  prominently  brought  forward  on  that  occasiQi, 
was  limited  to  this  point,  viz.,  that  there  could  be  no  challenge  to  the  array  on  the  gioimd 
of  the  unindifferency  of  the  Master  of  the  Crown  Office ;  and  consequently  that  the  n|^ 
to  challenge  the  array  was  the  rule,  and  this  the  exception.  He  wanted,  ther^iore,  to 
know  upon  what  ground  was  it  that  here  the  challenge  to  the  array  was  not  to  be  muk 
useful  for  all  objections  touching  the  array  itself.  In  the  case  of  Reg.  v.  Fitxpatnk 
(1  Craw.  &  Dix  Crim.  C.  513),  which  had  been  tried  in  one  of  the  Irish  circuits  intk 
year  1838,  there  was  a  challenge  of  the  array,  on  the  ground  of  vices  in  making  up  tk 
sheriff's  book.  The  Chief  Justice  in  that  case  expressed  an  opinion  against  tk 
validity  of  the  challenge,  but  reserved  the  point.  As,  however,  the  defendant  vu 
acquitted,  the  point  was  not  raised.  In  1839,  in  the  case  of  Reg,  v.  Conrakg  (p.  56 
in  the  same  reports),  there  was  also  a  challenge  of  the  array  on  the  same  ground.  Ik 
presiding  judge  expressed  an  opinion  against  the  validity  of  the  challenge.  But  in  both 
cases  the  opinion  was  grounded  upon  matter  which,  he  submitted,  was  not  sound — ^, 
that  the  provisions  of  the  Jury  Act,  3  &  4  Wm.  4,  c.  91,  were  directory,  and  not  impen- 
tive  in  those  provisions  which  regulated  the  qualification  for  the  summoning  of  jnron. 
He  would  now  call  their  lordships'  attention  to  the  judgment  delivered  by  the  Lud 
Chief  Justice  of  the  Court  of  Queen's  Bench  in  Ireland  on  the  important  point  of  tk 
challenge  to  the  array,  as  set  forth  in  the  appendix.  The  Lord  Chief  Justice  said,  dat 
the  Recorder  was  a  judicial  officer,  and  that  some  other  officers  connected  with  tk 
subject  were  ministerial.  But  the  Chief  Justice  did  not  distinguish  as  to  whether  ^ 
Recorder  was  acting  judicially  in  the  particular  point  that  was  under  consideratioD,  or 
whether  he  was  not.  Surely  the  Recorder  could  not  be  said  to  have  acted  judidallj  ia 
causing  persons  to  assemble  these  names  together  and  put  them  into  a  proper  fono, 
have  them  written  out  in  a  clerkly  hand,  and  deliver  them  to  the  clerk  of  the  peace. 
There  was  nothing  very  judicial  in  that  part  of  his  duty,  and  it  was  to  that  part  of  his 
duty  the  challenge  applied.  The  Chief  Justice  went  on  to  say,  that  in  the  statute  no 
further  proceeding  appeared  in  any  part  of  it  to  limit  or  control  the  powen  therdn 
mentioned  to  have  been  provided,  except  as  specified  in  the  Act.  He  tiien  said,  "  A 
party  may  oppose  the  claim  of  a  person  desiring  to  be  admitted  as  a  juror,  and  it  is  for 
the  Recorder,  exclusively  and  finally,  to  make  an  adjudication  whether  he  is  to  be 
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admitted  or  rejected."  Admitted  or  rejected  to  ^hat  ?  Not  to  the  jury-box,  but  to 
the  jury-Hst.  What  was  the  course  of  proceeding  in  the  case  of  votes  for  aldermen  for 
the  city  of  London  ?  Was  the  wardmote  at  which  the  votes  were  adjudicated  conclu- 
sive  of  the  matter  ?  Might  not  the  question  have  to  come  before  the  Queen's  Bench  ? 
One  learned  judge  present  must  recollect  a  case  in  which  a  long  and  expensive  litiga- 
tion was  carried  on  for  the  purpose  of  ascertuning  the  validity  of  certain  votes,  some  of 
which  had  been  allowed  and  some  had  been  disallowed  by  the  Recorder,  acting  as 
assessor  to  the  Lord  Mayor  of  London  at  a  wardmote  in  the  city.  In  999  cases  out  of 
IfiOO,  the  wardmote  might  do  all  that  was  requisite,  but  the  thousandth  case  might 
arise.  The  Chief  Justice  then  went  on  to  say  that  the  Recorder  was  elected  by  the 
legislature  to  decide  cases  of  this  description  :  "  It  is  a  high  and  important  privilege 
with  which  he  is  so  invested,  and  with  it  is,  in  a  great  measure,  connected  the  flow  and 
fountain  of  justice,  and  the  purity  of  the  administration  of  justice."  Then,  the  more 
important  the  duty,  the  more  important  it  became  that  they  should  not  shut  out  any 
means  of  examining  whether  it  was  correctly  or  incorrectly  performed ;  and  when  the 
parties  chiefly  interested  in  the  matter — ^namely,  the  parties  in  the  suit — were  not  pre- 
sent, how  could  this  be  done  ?  He  would  come  to  the  next  point,  which  struck  him 
as  being  most  important.  Their  lordships  had  heard  much  argument  upon  the 
effect  which  would  be  produced  if  only  one  count  in  an  indictment  were  good,  or, 
rather,  if  it  contained  one  good  count  and  several  which  were  held  to  be  bad.  This 
was  a  most  important  question,  and  he  appealed  to  the  right  hon.  house  not  to  decide 
lig^tlj  upon  any  supposed  practice  applying  to  this  matter,  but  to  reflect  that  practice 
fonnc^  a  ground  of  judgment  which  was  to  be  watched  with  the  greatest  care  and 
jealoosy  at  all  times,  but  emphatically  so  when  applied  to  a  defendant  in  criminal  law. 
Their  lordships  would  recollect  the  memorable  answer  of  Chief  Justice  Pratt  in  the 
great  case  of  the  General  State  Warrants,  when  the  practice  of  the  country,  from  the 
lime  of  the  Revolution,  was  educed  in  order  to  shew  the  right  of  the  Secretary  of  State 
to  issue  them,  and  it  was  argued  most  strongly  that  the  submission  of  all  parties 
affected  by  them  hitherto  proved  the  right.  Let  them  recollect  Lord  Camden's  answer, 
— ••  Tins,"  said  he,  "  is  the  submission  of  poverty  to  power." 

Loan  Campbell  inquired,  whether,  in  a  formal  judgment  on  an  indictment  for  mur- 
der, containing  several  counts,  the  verdict  of  "  Guilty "  was  entered  upon  all  the 
counts,  and  referred  to  a  case  {Bland's)  in  which  he  had  been  engaged  on  the  Oxford 
cirenit,  wherein  there  had  been  something  said  about  forfeiture  on  the  counts,  but  did 
not  recollect  whether  several  judgments  had  been  entered.  He  thought  the  verdict 
ought  to  be  entered  upon  one  count  only. 

Hill  said,  that  such  was  his  position  also ;  but  he  could  not  answer  his  lordship's 
question  as  to  the  precise  case,  nor  upon  a  case  of  practice.  In  murder  there  was  very 
larely  a  formal  judgment,  the  general  entry  being  "  sua.  per  col" 

Loan  Camfbsll. — Yes.  The  law  papers  in  such  cases  are  extremely  short,  there 
being  no  fees  to  be  paid  according  to  their  length. 

Hill  then  proceeded  to  argue  that  in  cases  where  property  was  involved,  some  infer- 
ences might  be  drawn  from  parties  submitting  to  an  opinion  of  arbitration,  but  that  in 
criminal  cases  it  was  not  so,  and  their  lordships,  therefore,  could  not  safely  put  these 
matters  upon  the  course  of  practice.  He  trusted  that  their  lordships  would  hesitate 
before  they  laid  it  down,  that  indictments  might  be  drawn  up  in  matters  of  such 
importance,  with  the  vagueness  and  looseness  of  terms  which  distinguished  the  present 
indictment,  or  which  rather  were  carried  therein  to  a  greater  extent  than  he  had 
eqierience  of. 

Kelly,  for  Messrs.  J.  O'Connell,  Ray,  and  Dr.  Gray. — ^As  his  learned  friends,  who 
preceded  him,  had  more  or  less  addressed  their  lordships  upon  all  the  points  arising 
upon  the  case  before  them,  he  felt  that  he  should  best  discharge  his  duty  by  adverting 
to  those  considerations  which  he  thought  very  important,  not  only  with  respect  to  those 
vhom  he  represented,  but  as  affecting  the  right,  justice,  and  satisfactory  administration 
of  criminal  law  in  this  country.  The  first  objection  which  he  would  present  was  one, 
ivluch,  if  his  statement  of  it  were  sustained  in  their  lordships'  minds  upon  reference  to 
Hie  record,  would  at  once,  and  manifestly,  appear  fatal  to  the  entire  judgment,  and  that 
^w»,  that  many  of  the  defendants  had  been  convicted  of,  and  punished  for,  a  greater 
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number  of  offences  than  had  been  found  by  the  grand  jury,  than  they  had  ever  pkidii 
to,  and  above  all,  than  the  petty  jury  were  sworn,  or  had  authority  to  try.  If  this  ob]eet]im 
were  good,  it  would  not  only  be  fatal  to  the  judgment  at  once,  but  it  would  effectol^ 
answer  the  extraordinary  proposition  relied  upon  by  the  Crown,  that  one  good  oomtii 
an  indictment  for  many  conspiracies  would  support  the  judgment  hereon,  thoaf^  all 
the  rest  were  bad  in  law.  Even  should  that  doctrine  be  sustained  by  the  delibenti 
assent  of  their  lordships,  which,  he  trusted  and  believed,  it  never  would  be,  it  could 
not  overrule  his  objection,  which  stood  out  clear,  prominent,  and  unconnected  with  aof 
other.  He  hoped  to  satisfy  the  house  that  the  several  defendants,  having  been  indiefted 
and  brought  to  trial  for  one  conspiracy,  necessarily  laid  at  one  time,  in  one  place,  ui 
on  one  occasion,  had,  under  that  charge,  been  convicted  of,  and  sentenced  to  pumih* 
ment  for,  three  conspiracies,  each  severally  indictable  and  punishable  by  law ;  and  tint 
they  were  now  suffering  punishment  for  three  separate  conspiracies,  having  been  in- 
dicted for  one  only.  To  disencumber  his  proposition  of  all  irrelevant  matter,  he  wonld 
limit  his  observations  to  the  first  count ;  he  would  assume  for  this  purpose,  and  for  tibii 
purpose  only,  that  the  first  count  was  good  and  valid  at  law,  charging  eight  perMia 
with  one  conspiracy  to  do  five  different  acts,  to  effect  five  different  purposes,  eadi  d 
which  he  would  assume  to  be  unlawful.  On  referring  to  the  finding  cm  that  count,  aii 
supposing  there  was  nothing  else  on  the  record,  it  would  appear  that,  although  chugri 
with  only  one  conspiracy,  the  defendants  had  been  punished  for  three  conspinciBk 
The  substance  of  the  first  count  was  thia — that  the  eight  defendants,  upon  a  i 
day  and  place  named,  were  guilty  of  an  unlawful  conspiracy  to  do  five  d^erent  ui 
acts : — 1st,  to  create  disaffection  and  discontent  among  her  Majesty's  subjects,  i 
the  government  and  constitution ;  2nd,  to  stir  up  jealousies,  hatred,  and  ill- will  1 
one  class  of  the  people  and  another  ;  drd,  to  effect  changes  in  the  constitution  by  tb 
demonstration  of  physical  force ;  4di,  to  bring  the  tribunals  established  by  law  all 
contempt ;  5th,  to  create  disaffection  and  discontent  in  her  Majesty's  army.  Hot 
were  the  five  objects,  for  conspiring  to  effect  which  the  eight  defendants  were  indictod; 
and  the  finding  of  the  jury  was,  in  substance,  this— that  the  whole  of  the  ei^t  ddeo^ 
ants  were  guilty  of  conspiring  to  do  two  of  those  things — ^namely,  to  create  diaaftdioi 
to  the  Queen's  government,  and  to  stir  up  hatred  and  ill-will  between  different  dmm 
of  her  Majesty's  subjects.  He  would  class  those  two  findings  together,  and  etR  tim 
No.  1.  Seven  of  the  eight  defendants  were  found  guilty  of  another  conspiracy,  of  alto? 
gether  a  different  character,  and  for  other  purposes ;  namely,  to  effect  changes  iatb 
constitution,  by  the  demonstration  of  ph3r8iad  force,  and  by  intimidaticm,  and  alas  ts 
bring  the  tribunals  of  justice  into  contempt.  These  seven  were,  therefore,  found  giAk 
of  conspiring  for  object  No.  2. 

The  Loan  Chancellor  inquired  if  those  seven,  in  addition  to  being  guilty  of  tfca 
charges  3  and  4,  which  formed  object  No.  2,  were  also  guilty  of  duurges  1  and  % 
forming  object  No.  1  ? 

Kelly. — ^They  were.  As  the  case  stood,  eight  defendants  wtte  found  guilty  on  cfaanBi 
1  and  2 ;  seven  of  them  found  guilty  on  1 , 2,  and,  in  addition,  3  and  4,  of  which  latter  Sk 
whole  eight  were  innocent ;  and  three  of  them  were  found  guilty  of  conspiring  U>  dft 
No.  5— creating  disaffection  in  her  Majesty's  army — and,  tiberefore,  were  guilty  of  U 
2,  3,  4,  and  5,  or  of  all  the  charges. 

The  Lord  Chancbllor  observed,  that  the  natural  vray  to  have  stated  the  can 
would  have  been  to  have  said  that  three  were  guilty  of  all,  seven  of  1,  2,  3,  and  4,  flid 
eight  of  1  and  2. 

Kelly, — On  the  terms  of  this  finding,  he  contended,  the  question  arose  whether  it 
was  a  verdict  of  guilty  for  three  conspiracies,  or  for  one  conspiracy  only  ? 

Loan  Camfbbll. — Or  of  one  conspiracy  and  parts  of  others  ? 

Kelly  thought  the  parts  were  distinct  conspiracies,  and  considered  that  in  lookiiig  tB 
this  question  it  was  advisable  to  bear  in  mind  the  difference  between  conspiracy  mi 
the  object  of  it.  When  a  conspiracy  was  formed,  no  matter  whether  the  object  of  it 
were  sought  for  or  obtained,  it  was  comj^ete  in  itself,  and  at  the  moment  of  its  fonar 
tion  constituted  an  indictable  offence.  Now,  on  looking  to  the  finding  here,  was  it 
possible  to  doubt  but  that  it  was  a  finding  upon  three  conspiracies  where  one  only  im 
charged  ?    Their  lordships  were  aware  thsit  every  conspiracy  must  be  laid  with  tioe 
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md  place,  and  in  the  fir&t  count,  accordingly,  there  was  a  charge  of  one  time  and  one 
plaee.  The  first  finding  upon  that  count  was,  however,  a  verdict  on  one  complete 
offence  a  complete  conspiracy  to  do  two  things,  by  the  eight  defendants,  with  time 
and  place,  and  where,  if  the  record  stopped,  there  was  noting  whatever  to  prevent 
judgment  being  pass^  upon  them.  What  followed  next  ?  The  next  part  of  the  ver- 
dict was  a  fincQng  that  seven  of  the  eight  were  guilty  of  conspiring  to  efiect  two  objects 
already  stated — &at  is,  were  guilty  of  a  dififerent  and  distinct  conspiracy,  having  for  its 
object  certain  measures  which  were  not  in  the  others,  and  as  distinct  from  the  first  as 
a  conspiracy  to  commit  murder  would  be  from  a  conspiracy  to  rob  a  garden.  There 
was  nothing  whatever  to  prevent  sentence  having  been  passed  upon  those  seven  defend- 
ants, and  if  the  record  had  gone  no  further  than  this,  it  would  have  revealed  a  clear 
ofience  punishable  by  law,  and  agreeable  to  the  terms  of  indictment. 

Hie  Lord  Chancbllob  suggested,  that  the  best  mode  of  trying  that  question  would 
be  to  turn  each  finding  into  a  separate  coimt,  and  see  whether  or  not  it  would  be 
eiscxtensive  with  the  otiiers. 

Keliy  accepted  that  test,  and  would  be  most  willing  to  apply  it,  but  there  was  the 
ob|ection  to  it,  that  one  count  would  then  charge  three  offences.  However,  he  would, 
wtth  that  reservation,  make  use  of  it,  and  supposing  that  there  could  be  an  indictment 
d  against  Daniel  0'Ck)nnell  and  seven  others,  charging  them,  1st,  that  they,  with 
persons  unknown,  did  consfnie,  combine,  &c.,  unlawfully,  maliciously,  &c.,  to 
J  into  contempt  the  government  and  constitution  of  this  realm,  &c.,  and  to  excite, 
te.,  disaffection  and  ill-will,  &c.,  between  di£Ferent  classes  of  her  Majesty's  subjects  ; 
2nd,  that  the  said  Daniel  O'Connell,  with  six  others  (naming  them)  and  divers  persons 
ndmown,  did  conspire,  on  the  same  or  another  day,  to  effect  changes  in  the  constitution 
by  the  intimidation  arising  from  great  demonstrations  of  phjrsical  force,  and  to  bring  the 
tribunals  of  the  country  into  contempt ;  3rd,  that  said  Daniel  O'Connell  and  two  others 
(mming  them)  and  divers  persons  unknown,  did  conspire  at  the  same,  or  a  different, 
time  and  place,  to  create  disaffection  and  discontent  amongst  her  Majesty's  subjects 
serving  in  the  army — supposing  such  an  indictment  were  framed,  there  would  be  three 
good  several  counts,  and  it  was  quite  possible  that  one  or  more  of  the  defendants  might 
be  convicted  on  the  first,  acquitted  upon  the  second,  and  again  found  guilty  on  the 
diM  count,  and  if  he  or  they  were  convicted  or  acquitted  of  the  first,  and  put  upon  his 
trill  again,  the  pleas  of  autrefois  convict  or  autrefois  acquit  would  not  be  good.  Now, 
if  an  this  formed  but  one  conspiracy,  as  the  Crown  contended,  they  would  have  the 
tannceivable  absurdity  of  five  persons  being  guilty  and  not  guilty,  at  the  same  time, 
flf'tiie  same  conspiracy,  for  there  was  an  express  acquittal  of  five  upon  a  certain  portion 
0f  the  charge,  it  being  one  conspiracy,  whilst  they  were  guilty  of  it  in  another  part. 
If  tbia  were  indeed  but  one  conspiracy,  the  record  presented  the  strangest  anomaly  ever 
fritneased  in  a  law  document. 

Lonn  Campbbll  wished  to  know  if  Mr.  Kelly  contended  that  certain  defendants 
hong  fbimd  guilty  of  1,  2,  3,  and  4,  and  also  of  1  and  2,  were  found  guilty  twice  ? 

KiMly .-—Certainly,  if  there  were  but  one  conspiracy ;  but  he  contended  that  they 
%Mfe  found  guilty  of  three  conspiracies. 

Lonn  Cah PBBLL  thought  it  would  be  a  more  fevourable  position  for  the  plaintiffs  in 
enor,  if  they  could  argue  that  the  three  persons  guilty  of  No.  5  were  three  times  found 
gdhy  of  1  and  2,  and  made  some  frirther  observations  as  to  the  different  ways  in 
^AaA  the  matter  might  be  put ;  after  which 

Keily,  in  reference  to  them,  said  that  he  did  not  think  the  defendants  would  be 
found  guilty  twice  upon  the  same  count,  but  would  be  twice  found  guilty  of  different 
offienoes,  whereas  the  grand  jtnry  presented  only  one.  Suppose  thatthe  defendant  agreed 
apon  one  day  to  do  certain  things,  that  two  on  to-morrow  agree  to  do  four,  and  that 
ftne  on  the  next  day  agreed  to  do  five,  they  would  certainly  be  found  guilty  of  three 
iqMBCte  ofifences  with  three  separate  findings.  Let  them  suppose  that  the  dis- 
aetkmary  power  of  the  Court  in  inflicting  punishment  was  taken  away,  that  an  Act  of 
hriiament  was  passed  imposing  a  pecuniary  mulct  of  100/.  on  the  crime  of  conspiracy. 
H  the  Crown  were  to  sue  the  several  parties  here  upon  the  finding  of  this  verdict,  and 
tft  sue  upon  counts  properly  framed  to  justify  this  &iding,  he  ventured  to  ask,  would 
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those  parties  be  found  liable  to  three  penalties  of  100/.  each,  or  to  one  penalty  of 
100/.  ?  He  challenged  his  learned  friends  on  the  opposite  side  to  meet  that  illustn* 
tion.  The  jury  had  here  in  the  most  plain  and  unambiguous  manner  found  eig^t 
persons  guilty  of  conspiring  to  do  two  unlawful  acts,  seven  to  do  two  more,  and  three 
to  do  three.  If  the  Crown  were  to  sue  upon  such  a  statute  as  he  had  supposed,  on 
information,  the  eight,  the  seven,  and  the  three  persons  on  three  separate  occaaiQiu^ 
what  would  there  be  to  prevent  the  Court  directing  that  there  should  be  a  verdict  of 
100/.  against  each  of  the  defendants,  of  100/.  against  each  of  the  seven,  and  of  lOOL 
against  each  of  the  three?  He  would  try  the  question  by  every  test  backwards  and 
forwards  of  which  it  was  capable,  and  he  said  that  the  eighth  man,  who  was  guilty  of 
but  one  count,  would  have  to  pay  but  one  penalty,  the  seven  would  have  to  pay  two, 
and  the  three  to  pay  three.  The  Court  would  say,  "  You,  Daniel  O'Conn^,  and 
seven  others,  have  conspired  to  do  so  and  so.  ThexWore  the  penalty,  &c.  must  be 
awarded  against  each  of  you."  Again,  the  Court  would  say,  "  You,  Daniel  O'CoondL 
and  six  others,  have  conspired  to  do  this,  and  therefore  must  pay  the  penalty  ;'*  and 
for  the  third  time  the  Court  could  inflict  the  same  punishment  upon  Daniel  O'Conndi 
and  two  others. 

The  Lord  Chancellor. — It  would  be  a  simpler  way  of  putting  it,  to  suppose  A.,  R» 
and  C.  meet  together,  and  conspire  to  do  two  certain  acts,  and  that  B.  and  C.  oooqae 
to  do  these  things,  and  one  thing  more.  The  question  then  would  be«  should  tiiOR 
be  included  in  one  count  or  not  ?  or  would  it  be  the  same  conspiracy  ? 

Kelly  thought  that  it  would  be  an  insult  to  common  sense  to  suppose  that  it  wastk 
same  as  far  as  regarded  its  objects. 

Lord  Campbell  supposed  the  meeting  was  held,  ai\d  that  there  was  one  oaatpnsj 
to  take  the  Tower,  and  another  to  violate  a  woman. 


Kelly  answered,  that,  though  hb  lordship  had  placed  the  question  in  rather  a  1 
able  way  for  the  Crown,  he  would  meet  it.  In  the  case  supposed  by  Lord  Can^befl 
there  should  be  a  separate  indictment  for  each  offence.  He  was  willing  and  anzmit 
to  apply  every  test  to  the  present  case,  and  ventured  to  remind  their  lordahips  tbt 
the  very  essence  of  a  criminal  conspiracy  was  a  common  object,  and  that  atthooglk 
some  of  the  eight  conspirators  might  enter  into  another  conspiracy,  the  object  of  tte 
latter  was  not  common  to  both,  though  there  was  an  object  to  one  set  of  the  a 
tors  and  not  to  the  other.  The  instant  that  three  of  the  eight  entered  into 
conspiracy,  it  was  no  longer  the  same  conspiracy,  it  had  no  longer  the  same  in 
nor  were  the  objects  of  the  three  the  object  of  the  eight ;  and  it  would  not  be 
sistent  with  law  or  justice  to  treat  them  as  the  same.  Why  was  it  that  wheat 
conspiracy  was  once  formed,  every  consequent  act  of  each  conspirator  was  evidcaei 
against  all,  but  because  it  was  done  in  attainment  of  the  conmion  object  ? — bat  tke 
instant  three  of  them  conspired  together  for  a  different  object,  would  any  man  tell  ba 
that  the  acts  of  the  eight  were  evidence  against  the  three  ?  Surely  not,  and  for  tUi 
reason — ^that  they  have  had  no  relation  to  the  common  object  of  the  three,  and  cooU 
not  be  receiveable  evidence  against  them.  But,  not  to  deal  vaguely  in  abrtiact 
propositions,  he  would  reduce  die  case  to  practice,  in  pursuance  of  the  Lord  Chn* 
cellor's  idea,  and  would  suppose  that  eight  persons  assembled  in  the  same  room  at  die 
same  time,  and  that  they  agreed  to  rob  a  garden ;  that  three  of  the  eight  (the  f^ 
maining  five  dissenting)  entered  into  an  agreement  to  break  into  the  house  and  mmder 
the  proprietor ;  and  suppose,  to  put  the  case  in  the  least  favourable  way  to  himseK 
that  these  several  agreements  took  place  at  the  same  table,— -would  they,  he  aakei 
constitute  one  conspiracy  or  two  ?  The  common  object  of  the  eight  was  to  rob  a 
garden,  not  innocently  certainly,  but  still  less  atrocious  than  the  object  of  the  seoood 
conspiracy,  which  was  murder.  If  that  were  one  conspiracy,  and  he  invited  his  learned 
friends  to  put  it  as  they  would  on  the  indictment,  would  they  contend,  then,  that  aof 
act  of  the  eight,  such  as  climbing  the  wall,  would  be  evidence  of  the  second  conspirtfj' 
against  them ;  or  that  an  act  in  support  of  the  common  object  of  the  three,  such  as  the 
discharge  of  a  pistol,  would  be  evidence  against  the  eight  ?  In  such  a  case  as  he 
supposed,  if  the  two  things  were  not  treated  as  two  perfectly  distinct  and  several  con- 
spiracies, he  insisted  that  every  principle  of  law,  justice,  and  common  sense  would  fe 
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nolated,  and  referred  their  lordships  to  the  charge  of  Baron  Rolfe,  on  the  trial  of 
F.  O'Connor  and  others,  wherein  the  indictment  contained  some  very  large  and  general 
coonts. 

The  Lord  Chancbllor  remarked  that,  as  far  as  the  judge  was  concerned,  it  did  not 
follow  that  there  was  matter  of  error  upon  the  record  because  the  judge  did  not  inter- 
poee  to  stop  the  proceedings. 

Kelly  did  not  think  that  it  at  all  related  to  his  argument  to  consider  the  relations 
tetween  the  parties  as  to  convenience,  and  he  thought  that  it  was  a  mere  matter  of 
propriety  whether  the  judge  directed  counsel  to  confine  himself  to  one  part  of  the 
dsarge  or  to  another ;  but  in  an  indictment  for  larceny,  there  was  a  difficulty  as  to  the 
evidence  which  applied  to  the  particular  larceny,  and  at  a  recent  trial  at  the  Criminal 
Court,  presided  over  by  a  learned  judge  who  had  the  largest  and  longest  experience  of 
tiie  criminal  law  of  any  man  living,  there  was  an  incident  which  he  thought  worthy  of 
dieir  lordships'  attention.  It  was  an  indictment  for  larceny  from  Buckingham  Palace, 
•nd  the  indictment  went  over  a  great  range  of  time  and  statements,  although  the 
defendants  were  indicted  but  for  one  act  of  larceny ;  but  the  learned  judge  told  the 
jury,  and  very  pointedly  told  them,  that  they  must  find  the  defendants  guilty  of  one 
larceny  only.  On  that  principle  he  (Mr.  Kelly)  contended,  and  when  the  grand  jury 
found  one  crime,  and  a  man  was  put  upon  his  trial  for  it,  he  could  not  be  found  guilty 
of  three.  He  would  refer  to  the  authority  of  Baron  Rolfe  as  to  a  conviction  of  more 
tiian  one  conspiracy  on  one  count.  "  To  find  a  sentence,"  said  Baron  Rolfe,  in  the 
eue  of  Beg,  v.  Feargus  0*  Connor  and  Others,  "  you  must  find  them  guilty  of  one  and 
tiie  same  conspiracy,  and  that  only."  The  very  origin  of  counts  shewed  that  there 
could  not  be  more  than  one  conspiracy  in  one  count.  He  would  suppose  a  garden 
robbed  and  a  murder  committed  at  the  same  time  and  in  the  said  place — was  that  one 
jxr  two  conspiracies  ?  Could  it  be  contended  that  three  of  eight  defendants,  having 
done  a  murder  under  such  circumstances,  perhaps  without  the  knowledge  of  the  other 
five— that  they  were  to  implicate  the  five,  merely  because  at  the  same  time  and  under 
the  Mune  circumstances  the  latter  robbed  a  garden  ?  The  judge  might  be  bound  to 
hear  the  evidence  on  both  these  offences  if  they  were  included  in  the  same  indictment, 
but  he  would  also  be  bound  to  tell  the  jury  not  to  receive  that  evidence.  It  was  an 
abiue  of  words  to  say  that  a  conspiracy  by  eight  to  cause  disaffection  to  the  govern- 
ment was  the  same  conspiracy  as  one  by  three  of  these  eight  to  bring  the  courts  of 
Imw  into  contempt  The  conspiracy  of  the  three  was  laid  on  the  1st  of  January,  while 
tiutt  of  the  eight  was  laid  in  the  month  of  June  following,  and  if  they  were  held  to  be 
one  and  the  same  conspiracy,  one  of  those  absurdities  would  follow  which  he  had 
•bewn  to  be  resulting  from  such  a  doctrine.  He  did  not  wish  to  embarrass  the  case  by 
snpposition ;  but  let  it  be  supposed  that  the  common  objects  in  this  case  which  were 
of  the  essence  of  the  offences  had  been  written  on  paper  and  formally  agreed  to  by  the 
iMurties,  would  that  agreement  contain  one  or  three  offences  ?  If  the  parties  were 
mdicted  upon  three,  would  it  not  be  necessary  to  lay  the  different  divisions  under 
^Efferent  counts  ?  Suppose  the  objects  of  the  three  found  under  the  eighth  count 
to  have  been  to  put  the  Queen  to  death,  that  seven  of  the  eight  agreed  to  overawe  the 
legislature,  and  the  whole  eight  to  commit  a  murder ;  were  these  one  conspiracy, 
•r  several?  The  first  three  could  only  be  punishable  on  an  indictment  for  high 
treason ;  and  if  they  were  acquitted  on  that,  they  could  not  be  indicted  agdn  on  the 
same  conspiracy.  Suppose  that  the  only  conspiracy  had  been  to  spread  disaffection  in 
tiie  army,  charged  against  the  eight  defendants,  and  that  five  were  acquitted,  would, 
upon  this  count,  evidence  against  one  of  the  three  be  admissible  as  to  the  five,  when  the 
agreement  had  not  been  proved  ?  The  judge  could  not,  perhaps,  reject  such  evidence 
as  asainst  the  five  who  had  been  found  with  the  three  parties  in  a  different  conspiracy; 
bat  he  apprehended  that  it  would  be  difficult  for  him  to  make  such  evidence  bear  upon 
tbe  five,  against  whom  the  agreement  on  which  the  three  were  alone  found  guilty  had 
sot  been  proved. 

The  Lord  Chancellor.— All  that  is  practicable,  but  difficult. 

Kelly  concurred ;  but  why  did  that  difficulty  arise  ?  Was  it  not  because  there  were 
three  separate  conspiracies,  whereas  if  there  had  been  only  one  conspiracy,  no  difficulty 
would  have  occurred ;  the  existence  of  the  difficulty  tested  the  fact  of  there  beiog 
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separate  offences.  It  became  very  important  to  consider  this  point  in  another  viev. 
Suppose  that  any  of  the  eight  defendants  were  to  be  indicted  again  for  the  matter  in 
the  first  count.  Those  who  had  been  convicted  would  be  autrrfoit  convict,  but  how 
would  that  be  when  upon  the  same  count  five  of  them  had  been  acquitted  ?  There  wcfe, 
upon  the  same  record  and  the  same  count  for  a  conspiracy,  a  conviction  and  an  acqaitlil 
and  what  was  a  party  to  plead  in  the  case  of  a  second  trial  ?  His  only  defence  iradd 
be  that  he  was  convicted  as  to  part,  and  acquitted  as  to  part ;  but  if  such  language  mi 
used,  he  would  be  glad  to  have  it  defined.  The  conspiracy  was  one  and  indifiiibk^ 
because  when  it  was  attempted  to  be  split  it  became  two  offences. 

Lord  Campbell. -^The  conspiracies  here  may  be  compared  to  separate  boxei.  gk 
within  another.     Each  is  not  part  of  that  without  it,  although  it  was  included  in  It. 

Kelly. — ^Though  there  were  cases  to  throw  doubt  upon  tiie  proposition  that  paitiB 
indicted  for  ten  unlawful  acts  might  be  found  guilty  of  doing  one,  on  a  ooont  m 
charging ;  yet,  even  in  that  case,  he  maintained  that  such  parties  were  convicted  onlj 
of  one  and  the  same  offence.  If  a  charge  of  the  kind  might  be  cut  up  into  a  nmabs 
of  parts,  a  party  might,  perhaps,  be  found  guilty  of  one  of  these  parts,  if  it  would  bar 
out  the  offence  in  the  indictment ;  but  that  \ras  a  different  case.  Their  lordibni 
might  take  the  case  of  larceny.  He  would  suppose  that  ten  men  had  been  indicted  n 
stealing  ten  horses.  Under  such  an  indictment  a  great  variety  of  evidence  ajSeetiv 
the  various  persons  charged  might  be  introduced.  The  whole  ten  might  be  oodim 
of  stealing  the  ten  horses  ;  or  seven,  or  five,  or  four  of  them,  of  stealing  the  whole  to 
horses.  There  must,  however,  upon  one  count  be  but  one  conviction.  Ay,  and  that  mnrt 
be  so,  even  if  the  ten  defendants  had  stolen  only  two,  or  four  of  the  horses,  as  ^at 
was  but  one  offence. 

The  Lo&D  Chancbllob. — ^Let  us  put  the  case  of  two  parties,  A.  and  B.  Coiid 
they  upon  one  count  chaiging  them  with  stealing  two  horses  be  found  guilty*  A.  oC 
stealing  the  first  horse,  and  B.  the  second  ? 

Kelly. — That  could  not  be  done  upon  one  count.  Upon  one  coimt,  a  defendant  he 
apprehended,  could  be  charged  with  only  one  ofiR&noe,  and  if  the  evidence  upon  a  ooot 
went  to  shew  two  or  more  offences,  the  conviction  must  be  upon  one  of  them.  NodoK 
could  be  a  fairer  test  of  the  aigument  which  he  was  putting  than  the  case  put  u 
imder  one  charge  upon  a  count  against  three  persons.  A.,  B.,  and  C,  for  stealing,  thoe 
could  be  three  separate  convictions,  one  by  ^iuch  A.  would  be  found  guilty  of  steifiBg 
one  horse,  and  B.  and  C.  of  stealiz^  two  other  horses,  then  the  argument  for  whidi  k 
was  contending  was  bad.  That,  however,  could  not  be;  for  if  A.  was  convicfesdof 
stealing  one  horse,  that  was  one  larceny,  and  if  B.  and  C.  were  convicted  eM^  d 
stealing  two  other  horses,  these  formed  two  more  larcenies,  forming  altogether  tbs 
separate  larcenies  upon  one  count,  and  the  counsel  for  the  prosecution  must  tfaeniic 
be  put  to  his  election  to  choose  one  among  them.  If  two  parties,  A.  and  B.,  woKtB 
commit  two  separate  acts  of  violence,  or  engage  in  two  separate  conspiracies,  A.  mvg^ 
be  convicted  of  the  first,  and  B.  of  the  second,  but  it  must  be  under  two  several  coifltik 
each  containing  one  charge  and  no  more.  Although  it  was  competent  under  OM 
count  to  convict  the  eight  defendants  or  any  number  of  them,  not  less  than  two,  it  wasnol 
allowable  to  split  up  die  charge  into  a  great  many  parts,  and  convict  the  eight  deted* 
ants  of  a  conspiracy  for  certain  objects  stated  in  the  count,  and  smaller  numbcnrf 
them  of  a  conspiracy  as  to  certain  other  objects  also  stated  in  the  count.  He  nttDp 
tained,  that  to  warrant  such  a  finding,  there  ought  to  be  three  different  connta.  Aid 
that  such  was  the  case  was  obvious  from  the  fact,  that  if  a  person  conversant  with  At 
drawing  of  indictments  wished  to  frame  three  separate  counts  for  conspiracies  agurtt 
the  defendants,  he  might  do  so  from  the  terms  of  the  finding,  and  by  laying  aveina^ 
of  time  and  place  in  the  proper  form.  If  the  language  of  the  finding,  legally  interpwtii 
did  not  import  a  conviction  for  three  conspiracies,  he  wondered  in  what  language  tfav 
such  conspundes  could  be  stated.  The  difficulty  was,  if  there  was  only  one  and  UK 
three  conspiracies  found  by  the  jury  on  the  first  count,  to  explain  how,  should  9Mfd 
the  defendants  be  again  indicted  upon  the  same  charge — ^they  could  plead  to  fle 
second  indictment  the  plea  of  autrefois  acquit,  or  autrefois  convict.  Hie  substSBl^ 
part  of  the  charge  was  the  conspiracy,  which  could  not  be  multiplied,  and  if  iliLiuiday 
in  the  present  case  was  to  be  taken  as  importing  one  conspiracy  and  not  three»  andcatti 
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the  defendants  was  again  indicted  on  the  same  subject,  it  would  be  impossible  for  him 
to  say  whether  he  ought  to  plead  a  previous  conviction  or  acquittal.  In  short,  the 
effect  of  the  verdict  had  been,  that  some  of  the  defendants  had  been  at  once  acquitted 
and  convicted  on  the  same  charge.  The  grand  jury  having  presented  one  conspiracy, 
the  defendants  had  been  convicted  of  three  separate  offences,  which  might  be  laid  at 
difierent  times  and  places,  and  without  any  common  knowledge  or  concert  between  the 
parties.  The  petty  jury,  sworn  to  try  one  issue,  had  found  three  against  the  defendants. 
He  needed  no  authorities  to  shew  that  such  was  error,  for  where  would  his  learned 
friend  find  precedents  for  this  ?  If  he  was  right,  he  would  indeed  be  astonished.  In  all 
the  cases  of  conspiracy  that  had  been  tried  of  late  years,  he  should  be  surprised  if  they 
coold  find  one  authority  for  such  a  doctrine. 

Lord  Campbell. — Assuming  that  the  jury  had  found  them  guilty  of  more  than  was 
diaiged  by  the  indictment,  was  any  thing  to  be  found  in  the  books  as  to  the  effect  of 
that  finding  ? 

Kelly. — No ;  because  he  supposed  the  books  presented  no  precedent  for  such  a  fact. 
The  jury  had  found  three  offences  where  only  one  was  charged,  and  the  Court  sen- 
tenced the  defendants  according  to  that  finding.  How  then  could  their  lordships  say 
that  the  first  finding  included  sdl  the  others  ?  How  could  they  reject  any  one  of  the 
other  averments  of  the  verdict }  Each  of  the  offences  would  be  good  alone,  but  it  was 
impossible  to  say  which  the  jury  intended  to  find.  If  their  lordships  rejected  the  find- 
wg  against  Jolm  O'Connell  and  four  others,  how  did  they  know  that  they  were  not 
rBpecting  the  very  offence  for  which  two  months  were  added  to  their  imprisonment  ? 
Tbe  jury  might  have  preferred  the  milder  course,  and  only  found  three  of  the  defend- 
ants goilty  of  the  more  serious  offences ;  but  how  were  their  lordships,  as  a  court  of 
enor,  to  know  that  ?  He  did  not  think  it  necessary  to  advert  further  to  that  part  of 
his  argument. 

The  Lord  Cuancellor. — Don't  the  findings  objected  to  adapt  themselves  to  other 
ooimts? 

JCf%  did  not  think  so,  because  there  were  findings  upon  those  counts  which  were 
aepwate.  He  wished  now  to  make  some  observations  as  to  the  hardship  which  might 
be  occasioned  by  the  error  which  he  had  been  pointing  out. 

The  Lord  Chancellor. — Your  objection  is  all  very  well  as  a  technical  argument ; 
bnt  can  you  shew  that  practically  it  has  had  any  operation  ? 

KgUy  thought  that,  practically,  it  had  had  no  operation ;  but  he  was  not  there  to 
admit  that  such  was  the  case.  It  was  not  a  slight  matter  to  know,  that  on  the  same 
pdndple,  if  on  the  whole  matter  the  Court  had  thought  that  ten  conspiracies  had  been 
entered  into,  instead  of  one,  there  would  have  been  ten  times  as  severe  a  punishment. 
If  file  proper  course  had  been  taken  at  the  trial,  three  offences  could  not  have  been 
ponored  under  one  count. 

LoBD  Campbell. — ^A  court  of  error  will  only  look  at  the  record,  and  will  only  sup- 
pose as  many  conspiracies  as  there  stated. 

Hie  Lord  Chancellor.-*— In  a  legal  point  of  view,  it  is  right  to  ascertain  whether 
any  hardship  had  resulted  to  the  defendants  on  this  point. 

Lord  Campbrll. — Suppose  an  indictment  of  two  counts,  the  one  charging  a  bur- 
glary, the  other  larceny,  a  verdict  retiumed  upon  the  count  charging  burglary,  and  a 
general  sentence,  what  would  you  say  to  such  a  case  ? 

KeUy. — It  might,  perhaps,  be  possible  to  correct  such  a  mistake,  but  in  the  present 
case  the  difiiculty  was  to  make  the  selection.  If  the  other  two  offences  found  by  the 
verdict  could  be  struck  out,  the  finding  would  be  good.  Such  an  attempt,  howfsver, 
he  oonsidered  would,  in  a  criminal  proceeding,  be  a  direct  violation  of  all  established 
princiiiles.  Upon  an  indictment  for  burglary  and  larceny,  with  a  conviction  for  bur- 
|daiy  and  a  sentence  for  burglary  or  larceny,  it  mi^ht,  perhaps,  be  possible  to  correct 
»  record ;  but  he  protested  against  such  a  doctnne,  on  this  fundamental  ground— 
fliat»  as  the  principle  of  the  law  was  to  lean  towards  the  presumption  of  innocence  and 
to  be  merciful,  a  defendant  ought  to  have  the  benefit  of  doubts  of  the  kind  arising  upon 
die  proceedings  against  him. 

nils  Lord  Cbancsllob.— Suppose  the  indictment  eiisted  upon  the  first  finding. 

Ml  there  would  be  no  "  residue." 

KeUy  thought  that,  in  point  of  law,  the  in£ctment  so  existed ;  but  the  difficulty  was 
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this — ^he  wanted  to  know  to  which  he  ought  to  refer  as  the  first  finding.  He  would 
suppose  that  five  of  the  defendants  had  been  acquitted  as  not  guilty  on  every  other 
count,  and  he  would  then  ask  if  their  lordships  would  not  reject  Uie  sentence  upon  the 
first  count  when  they  knew  that  these  persons  were  suffering  imprisonment  upon  it? 
The  count  in  question  would  support  any  one  of  the  three  findings,  but  how  were  their 
lordships  to  say  which  of  them  ought  to  be  rejected  ? 

The  Lord  Chancbllob. — ^Don't  the  other  counts  contain  the  same  conspiracies  ? 
All  who  knew  any  thing  of  pleading  might  see  that  the  first  count  contained  in  one 
general  charge  what  were  distributed  over  the  other  counts  in  separate  parts,  and  that 
it  did  not  follow  that  on  that  account,  and  because  there  was  a  distinct  finding  on  each 
count,  the  punishment  should  be  double.  If  it  is  technically  an  error,  you  are  entitled, 
Mr.  Kelly,  to  have  the  benefit  of  it,  and  we  have  no  right  to  put  any  limits  to  your 
argument.  I  don't  know  how  much  it  will  assist  your  argument  to  say  that  the  par* 
ties  had  suffered  by  the  objection  which  you  point  out.  If  you  shew  that  it  b 
erroneous,  then  all  we  have  to  do  is  to  reverse  the  sentence. 

Monday y  July  8. 
Kelly  resumed  his  arguments.  He  submitted  that,  if  one  count  in  the  indict- 
ment were  bad,  the  judgment  must  be  reversed ;  and  that  the  proposition  to  be 
contended  for  on  the  part  of  the  Crown — ^viz.  that  if  one  count  were  good,  the 
judgment  must  be  afiirmed — was  imreasonable,  unjust,  unsound  in  law  and  principk, 
.  and  unsupported  by  authority.  In  civil  cases,  where  there  was  one  judgment  npiiB 
several  counts,  one  of  which  counts  was  bad,  the  Court  of  error,  although  reasonaUf 
satisfied  that  in  respect  of  that  one  count  the  jury  could  not  have  added  one  sLilHDgof 
damages,  nevertheless  held,  as  it  was  not  their  province  to  assess  the  damages,  that  one 
bad  count  vitiated  all,  and  that  a  venire  de  novo  should  be  awarded ;  and  yet,  what 
there  was  one  judgment  on  several  distinct  misdemeanors,  and  where  the  Court  mnit 
feel  satisfied  that  one  general  sentence  had  been  pronounced  in  respect  of  tiioae  sercnl 
jmisdemeanors,  they  having  no  power  by  law  to  apportion  or  modify  the  sentenee 
according  to  die  doctrine  to  be  contended  for  by  the  Crown,  that  which  in  ciTil  ctfci 
the  Court  of  error  would  be  bound  to  do  in  reference  to  damages,  they  should  not  dom 
criminal  cases,  though  satisfied  that  the  parties  before  them  were  suffering  for  sercnl 
offences,  of  one  of  which  only  they  had  been  legaUy  convicted.  Now,  if  it  were  the 
practice  in  criminal  law,  where  several  persons  were  indicted  in  one  prosecutioiL  for 
several  misdemeanors,  to  impose  a  much  severer  punishment  upon  those  ooBvieted 
H>f  two  or  more  offences  than  those  convicted  of  but  one,  and  if  their  lordships  JXfOBi 
a  writ  of  error  held,  that  where  the  parties  who  had  been  convicted  of  two  or  mxfr 
different  offences,  of  different  character  and  degrees,  for  one  of  which  the  senteMe 
would  be  light,  while  for  all  it  would  be  very  heavy,  had  been  legally  convicted  of  thift 
one  only  to  which  a  light  punishment  attached,  and  yet  by  a  misapplicatioii  of  • 
sound  legal  principle  held  them  disentitled  to  a  reversal  of  the  judgment,  the  effect 
would  be  to  deprive  the  subject  altogether  of  a  writ  of  error  in  such  cases.  He  wmU 
take  the  simple  case  of  two  needy  and  hungry  men  indicted  for  two  conspiracies— Iv 
going  into  a  baker's  shop  and  stealing  a  loaf  therefrom  one  day,  and  on  tiie  next  for 
breaking  into  a  house  at  night,  and  robbing  and  murdering  its  inmates.  He  woiU 
suppose  that  they  were  indicted  under  one  indictment  with  two  counts  for  thcM 
two  conspiracies ;  that  they  were  convicted ;  that  a  motion  was  made  in  meat  of 
judgment,  in  which  it  was  argued  that  both  counts  were  bad ;  that  the  Court  cos* 
sidered  them  good,  and  passed  sentence — ^but,  to  go  further,  and  suppose  that  ay 
Court  in  this  country  would  pass  the  same  sentence  for  each  of  the  two  crimes,  wodi 
be  to  insult  the  commonest  understanding.  One  deserved  the  most  lenient,  the  other 
the  severest  punishment.  Judgment  is  passed,  and  the  latter  punishment  awarded;  a 
writ  of  error  is  brought  before  their  lordships,  who  hold  that  the  count  charging  H^ 
conspiracy  to  rob  and  murder  is  bad  in  law  and  cannot  be  defended,  and  that  ^covt 
for  stealing  the  loaf  is  good.  But  what  position  were  their  lordships  placed  in  lif  the 
doctrine  contended  for  by  the  Crown?  Why,  that  they  must  affirm  the  jodgaa^ 
—that  they  must  inflict  upon  these  two  poor  men  the  severest  punishment  the  htv 
allowed  in  cases  of  misdemeanor,  though  every  member  of  the  house  ahoiild  fed  M 
they  had  been  legally  convicted  of  only  one  offence,  for  which  the  imprisonmeat  ttef 
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had  already  endured  was,  probably,  more  than  an  adequate  punishment ;  and  yet  they 
were  to  be  told  by  the  law  officers  of  the  Crown  that  that  was  the  law.  The  hon. 
and  learned  gentleman,  to  shew  how  unjustly  such  a  law  would  operate,  supposed 
another  case.  He  supposed,  that  the  crimes  charged  against  Frost  and  his  associates 
had  been  committed  in  the  north  of  England  instead  of  the  south  of  Wales,  in  combi- 
nation with  Feargus  O'Connor  and  his  associates,  and  that  they  had  been  all  prose- 
cuted under  one  indictment  for  as  many  different  conspiracies  and  degrees  of  guilt  as  it 
was  possible  to  put  by  way  of  hypothesis,  from  a  public-house  riot  up  to  a  conspiracy 
to  commit  treason ;  suppose  any  number  of  counts,  say  ten  ;  that  the  Queen's  Bench 
considered  them  all  good,  and  gave  judgment  upon  them  all ;  but  that  on  a  writ 
of  error,  and  a  reconsideration  of  the  case,  the  Lord  Chief  Justice  and  other  judges 
of  the  Queen's  Bench  were  of  opinion  that  the  judgment  was  incorrect,  and  that  their 
lordships  agreed  that  nine  counts,  charging  the  graver  offences,  were  bad  in  law,  and 
only  one,  charging  the  venial  offence,  good — of  what  avail  was  the  writ  of  error 
if  the  doctrine  of  the  law  officers  of  the  Crown  was  to  weigh  with  their  lordships  ? 
They  might  be  told  that  they  could  petition  the  Crown ;  but  were  the  liberties  of  the 
subject  to  depend  upon  a  chance  ?  He  confidently  trusted  that  such  would  not  be 
the  opinion  of  their  lordships.  If  a  decision  of  their  lordships'  house  on  a  writ  of  error 
could  be  formed  in  conformity  with  the  principle  of  the  Crown,  that  one  good  count  in 
an  indictment  for  several  misdemeanors  called  for  the  affirmation  of  tibe  judgment, 
they  would  of  course  be  bound  by  that  decision,  and  he  could  only  hope  that  even  the 
present  session  would  not  be  suffered  to  pass  until  the  law  was  altered  in  that 
»pect ;  but  he  apprehended  that  no  dicta  or  authority  could  be  found  in  any  court 
of  law  in  the  kingdom  to  support  such  a  principle.  In  civil  cases,  when  there  were 
general  damages,  the  Court,  on  motion  being  made,  was  compelled  to  arrest  the 
judgment  if  any  one  count  was  bad,  and  for  this  reason, — that  it  was  impossible  for  the 
Conrt  to  say  how  much  the  jury  had  awarded  in  reference  to  the  particular  count  that 
was  bad.  They  had  no  way  of  doing  justice  except  by  sending  the  case  to  another 
jury  to  apportion  the  damages,  which  they  themselves  had  not  the  power  to  do.  That 
which  was  a  perfectly  sound  principle  in  argument  in  civil  cases  was  equally  applicable 
to  crinunal  cases,  with  one  sentence  for  several  charges,  because,  if  the  conviction  had 
been  for  two  misdemeanors,  and  the  sentence  of  two  years'  imprisonment  and  a  fine  of 
3«000/.«  the  Court  of  error  had  no  power  to  determine  how  much  of  that  fine  and 
imprisonment  the  Court  below  had  awarded  to  the  one  offence  and  the  other.  In  the 
case  in  2  Burrowes,  p.  981,  Lord  Mansfield  and  the  other  judges  of  the  court  said, 
**  In  cases  of  damages  we  must  renew  the  judgment  altogether,  because  we  are  not  in 
a  position  to  apportion  them ;  but  in  criminal  cases  we  should  not  arrest  the  judg- 
ment ta  toto  if  we  find  one  good  count,  because  we  are  the  jury  here ;  we  give  sentence, 
we  impose  the  punishment,  and  we  have  it  in  our  own  power  to  award  a  punishment, 
and  will  award  it  on  the  good  count."  The  doctrine  so  fEur  applied  to  a  motion  in 
anest  of  judgment,  but  not  to  a  writ  of  error,  where  the  Court  were  not  in  a  position 
to  apportion  the  sentence  any  more  than  were  the  Court  below  in  a  criminal  case 
to' apportion  the  damages  when  one  of  the  counts  was  found  to  be  bad.  He,  therefore, 
lespectfiilly  submitted,  that  if  their  lordships  were  to  affirm  the  judgment  in  the  present 
CMC,  and  to  give  their  assent  to  the  propositions  contended  for  by  the  Crown,  they 
woold,  in  effect,  be  consenting  to  perpetuate  imprisonment  contrary  to  law.  With 
leference  to  the  argument,  that  the  Court  below  had  given  its  judgment  with  a  know- 
ledge of  the  effect  that  each  count  had  upon  the  parties'  guilt,  the  high  Court  could 
BOt  look  upon  this  writ  of  error  in  the  same  manner,  and  could  not  apportion  their 
jadgments  according  to  the  offences  set  forth,  but  were  to  consider  the  sentence  upon 
Ae  teoord  as  that  given  upon  the  whole  of  the  findings.  This  was  the  first  time 
tel  a  writ  of  error  on  a  veidict  of  several  misdemeanors  had  been  brought  before  their 
kMPdshipe,  and,  if  the  arguments  already  urged  had  weight,  the  only  course  in  the  pre- 
sent case  that  could  be  taken  was  to  reverse  the  judgment.  Having  established  the 
pfoposition»  that  where  one  bad  count  occurred  in  an  indictment  the  whole  proceedings 
liierein  were  vitiated,  and  judgment  must  be  reversed,  the  point  next  to  be  considered 
ITM*  wheUier  there  was  a  Ind  count  or  not  on  the  present  record.  He  contended, 
ia^sed,  that  all  were  bad ;  but,  as  it  would  answer  equally  well  to  sustain  the  allegation 
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of  error  if  even  one  were  discovered,  he  would  select  only  two»  which  were  the  noit 
obviously  bad  in  law,  as  not  charging  offence  with  certainty,  nor  any  l^al  oflSowe  it 
all.  These  counts  were  the  6th  and  8th,  the  former  charging  the  defendants  wiA  in- 
ducing intimidation,  by  the  demonstration  of  great  physical  force,'  in  order  thevdiy  to 
^ect  certain  changes  in  the  constitution,  and  the  latter  charging  them  wSh.  a  son* 
-spiracy  to  bring  the  tribunals  of  the  country  into  hatred  and  contempt,  and  to  txntkt 
the  jurisdiction  thereof  to  other  tribunals  yet  to  be  appointed.  Now  the  chnges  is 
the  first  of  these  counts  were  kr  too  \'ague  and  general  to  sustain  any  accoaaticA  of  c&> 
minality,  and  did  not  shew  any  legal  ofience  whatever.  To  constitute  a  oons^ney,  Ik 
count  should  state  that  the  object  for  which  it  was  formed  was  unlawful*  and  not  leHiif 
on  that  mere  allegation,  should  pro^'e  that  it  was  directly  contrary  to  the  law ;  or,  dK 
count  should  set  forth  that  the  combining  had  for  its  object  the  attainment  of  eertm 
purposes  by  unla^^-ful  means,  which  it  should  also  prove  to  have  been,  or  intended  to 
have  been,  used,  and  also  demonstrate  that  they  were  on  the  face  of  them  illegiL  flk 
learned  counsel  having  enforced  those  remarks  at  considerable  length,  read  the  irink 
of  the  6th  count,  and  proceeded  to  comment  upon  the  terms  of  it  in  order  to  ii^pit 
his  argument  that  it  was  too  vague  and  general,  and  did  not  charge  any  legal  afieoflfc] 
It  was  not  a  crime  known  to  the  law  that  certain  persons  had  procured  laige  anwatiH 
of  persons  :  such  a  thing  was  by  no  means  necessarily  unlawful,  and  to  make  it  n 
offence  legally  cognizable,  it  must  be  proved  that  the  assemblies  were  in  themidwi 
illegal,  or  had  met  for  some  illegal  purpose.  There  was,  to  be  sure,  an  allegatiaa  ttat 
they  were  seditious  assemblies,  or  rather  had  met  for  a  seditious  purpose ;  bat  ttoK 
idtuperative  adjectives  were  to  be  disregarded,  or  looked  upon  aa  being  mcrdjtfe 
statements  of  the  prosecutor,  giving  his  opinion  on  the  subject,  and  altogedier  too 
vague  to  be  considered  of  the  least  weight,  unless  supported  by  proper  evidence.  Tk 
first  allegation  of  this  count,  therefore,  meant  nothing.  It  went  on  to  chaijp  tk 
defendants  with  having  procured  those  assemblies  for  the  object  of  effecting  rhiiy  In 
the  constitution.  That  was  their  purpose.  But  it  was  not  illegal.  It  did  not  fama 
punishable  offence.  On  the  contraiy,  there  had  been  scarcely  any  huge  intaiiiH  if 
reform  ever  effected  which  did  not  produce  a  change  in  the  constitution ;  and,  if  4b 
charge  were  to  hold  good,  the  agents  in  procuring  the  unions  with  Scotland  and  Inhad, 
the  passing  of  the  Roman  Catholic  ReUef  Bill,  or  of  the  Reform  Bill,  were  naiwb> 
had  all  rendered  themselves  amenable  to  punishment  according  to  this  conatmcdDa  of 
the  law.  It  was  no  charge  at  all  to  assert  that  the  defendants  had  conspired  to  chk 
intimidation  by  the  demonstration  of  physical  force,  unless  it  was  stated  to  ^liusm  or  in 
what  way  that  intimidation  was  to  be  caused.  That  part  of  the  count  waa  not  ooly 
bad  for  generality,  but  because  it  did  not  shew  that  there  really  had  been  any  intiBi^ 
tion,  or  any  exhibition  of  physical  force.  Even  had  it  gone  so  far,  it  would  not  hfWtj 
means  follow  that  crime  had  been  established.  On  the  c<atrary,  instancea  wen  ooi- 
ceivable  where  the  intimidation  caused  by  demonstration  of  physical  force  mi^  k 
highly  laudable.  If  the  house,  for  example,  were  about  to  read  the  Rcfcn 
BxU  for  the  third  time,  previous  to  its  beccnning  the  law,  and  that  a  mnltilifc 
of  10,000  persons  opposed  to  that  measure  were  to  assemUe  in  Spa-fieldo,  and  b> 
advance  in  marching  order  towards  Palace-yard,  in  order  to  intimidate  their  ktdrii^ 
from  passing  the  bill,  would  the  inhabitants  of  Whitehall  be  guilty  of  any  legal  oAaoe. 
if  they  said,  "  Cknne,  let  us  oppose  this  mob,  and  protect  the  hoose,"  and  if  thote  gah 
tlemen,  sallying  out  accordingly,  did  interpose,  and  by  the  demonstrationa  of  phyoW 
force  cause  intimidation,  with  a  view  to  effect,  or  aid  in  effecting,  a  change  in  tiw^QB* 
stitution  ? 

Lord  Brougham  asked  why  the  learned  counsel  did  not  j^ut  the  case  of  a  MP 
pulling  out  a  pistol  to  defend  himself  firom  the  attacks  oi  a  highwayman. 

Kelfy  thought  his  own  illustration  was  die  more  analogous  of  the  two,  and  piocoiirf 
to  urge  further  arguments  in  support  of  his  objection  to  the  sixth  count,  cttay  Ik 
case  of  Reg.  v.  Peek  (9  Ad.  &  £11.  636),  as  stron^y  decisive  of  the  mtteutM>  ^ 
his  views.  Now,  from  all  that  could  be  gathered  to  tiie  contrary  from  die  aizth  oiNit, 
the  persons  to  be  intimidated  might  have  been  the  Queen's  enemies,  and  diatworid 
certainly  not  have  been  an  illegal  object.  Under  such  loose  phraseology  as  it  wat^- 
bodied  m,  might  special  constables  be  indicted  for  conspiracy;  but  boaidea  tibomi^ 
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nmilar  objectioDB,  he  had  the  absolute  authority  of  the  Queen's  Bench,  which  had 
directed  that  ymgae  generalities  should  not  be  considered  as  any  thing  more  than 
ftift  statement  of  the  prosecutor's  opinions.  It  seemed  to  him  a  very  strong 
assertion,  indeed,  to  say  that  every  meeting  which  by  its  numbers  caused  intimi- 
dation was  necessarily  criminal;  that  every  meeting  held  to  procure  changes  in 
the  law  was  illegal;  and  he  prayed  their  lordships  to  pause  before  they  cbcided 
tibat  any  of  the  subjects  of  tiiis  realm  might  be  prosecuted  on  a  vague  charge 
like  the  present,  for  the  gratification  of  private  enmity  or  party  feeling.  Having  quoted 
aenreral  authorities,  and  put  several  cases  to  support  and  illustrate  these  views,  the 
learned  counsel  proceeded  to  consider  the  objections  to  the  8th  count,  and,  having  read 
It  to  the  House,  said  that  it  was  more  extraordinary  even  than  the  6th  as  the  subject  of 
a  oiminai  charge.  The  substance  of  it  was,  that  the  defendants  had  combined  to  bring 
the  tribunals  of  the  country  into  hatred  and  contempt,  and  transfer  their  jurisdiction  to 
crthers  yet  to  be  appointed.  What  tribunals  did  it  mean  ?  Not  all ;  for  that  would 
Bcbide  courts  of  pie-poudre  and  such  minor  courts  ?  Whatever  those  courts  were,  it 
was  not  illegal  to  endeavour  to  bring  into  contempt  and  hatred  tribunals  which  were 
deserving  of  both,  and  to  establish  less  odious  courts  of  judicature  in  their  places ;  and  it 
was  not  for  their  lordships  to  entertain  the  question  whether  the  courts  required  improve- 
ne&t  or  not,  but  to  consider  that  no  amelioration  could  be  made  in  the  most  corrupt 
and  infamous  judicial  institutions  if  such  charges  as  the  present  could  be  sustained. 
Under  such  an  indictment  as  this,  had  any  one  attempted  to  expose  to  public  odium 
tbc  horrid  tribunal  of  the  Star  Chamber,  by  such  overt  acts  as  publishing  their  proceed- 
ings, he  would  have  been  liable  to  punishment,  although  no  one  could  doubt  but  that 
ha  was  engaged  in  a  good  and  desirable  work.  Having  read  an  extract  from  an  essay 
aC  Mr.  Macaulay's,  describing  the  iniquities  of  the  old  Sheriff  Courts,  the  learned 
comisfil  asked,  woidd  it  not  have  been  highly  meritorious  conduct  in  those  who  sought 
ta  destroy  such  corrupt  tribunab,  to  bring  them  into  hatred  and  contempt,  and  to  have 
endeavoured  to  abstract  all  their  business  from  them  ?  So  far  from  such  efibrts  being 
iDagslt  they  were  highly  praiseworthy ;  and,  indeed,  he  was  not  aware  that  there  was 
aiqr  ene  part  of  our  constitution  held  so  sacred  by  the  legislature  that  it  was  considered 
^"^^nanA  to  bring  it  into  hatred  and  contempt,  except,  perhaps,  the  established  religion. 
Evan  there  the  law  had  stepped  in  to  shield  ihe  accused  from  ambiguity  and  uncertainty, 
and  tiie  Chief  Justice  directed  an  indictment  for  heresy  against  certain  Lollards  to  be 
qpashfd  on  those  grounds. 

LoBO  Campbell  asked  whether  the  sentence  for  the  offences  aforesaid  entered  upon 
Iba  xaoord  could  have  refierence  to  the  offences  charged  in  the  bad  counts  which  Mr. 
KaDy  argued  charged  no  offence? 

Xtlfy  was  of  opinion  that  it  referred  to  all  the  offences  found  by  the  jury,  whether 
badly  or  well  laid,  and  was  reminded  by 

ue  Loan  Chancellob  that  the  word  "  several,"  which  he  had  frequently  used,  was 
salt  in  the  indictment. 

MUiy  said  he  had  inserted  it  through  inadvertence,  and  resumed  his  reasoning  in 
■aver  to  Lord  Campbell  that  the  woi^  of  the  record,  "  aforesaid  offences,"  relat^  to 
iB.  diose  found  by  the  jury.  Returning  to  his  main  line  of  argument,  he  put  a  case 
sfcsTfiin  an  action  for  libel  was  laid,  with  three  counts,  the  first  and  second  setting  forth 
dnderous  and  actionable  matter  against  the  accused;  the  third  stating  that  he  had 

~  the  plaintiff  an  honourable  man,  and  that  general  damages  were  returned.  The 
in  tiiat  case  being  unable  to  say  how  much  of  them  were  assessed  upon  the  bad 
would  reverse  the  judgment,  as  he  trusted  their  lordships  would  do  in  this  case. 
Ha  could  see  no  evils  that  would  ensue  from  such  a  course,  but  rather  a  great  advan- 
tip!  gained  in  the  assimilation  of  the  criminal  to  the  civil  law  as  regarded  practice  and 
ampdsrity.  There  was  another  point,  upon  which  it  was  not  necessary  for  him  to  quote 
aaf  authorities,  but  to  which  he  adverted  more  for  the  purpose  of  submitting  what  the 
■nr  really  consisted  in,  and  uriiat  the  form  was  in  which  it  ought  to  be  brought  before 
fta  attention  of  their  lordships.  He  alluded  to  the  objection  upon  the  score  of  repug- 
f  intiie  finding.  It  stood  thus— eight  persons  had  been  indicted  for  a  conspiracy 
aaoh  other  to  do  certain  acts,  and  of  those,  seven  had  been  found  guilty  in  the  most 
language.    Upon  the  record,  therefore,  there  was  the  repugnancy  that  seven 
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persons  were  found  guilty  of  conspiring  with  each  other,  and  with  an  eighth,  while  tiie 
eighth  was  not  so  found  guilty.  He  submitted,  that  in  the  case  put  by  one  of  their 
lordships,  A.  and  B.  could  not  be  found  guilty  of  conspiring  with  C,  if  C.  was  ncyt 
found  guilty  of  conspiring  with  A.  and  B.  Before  a  judgment  could  be  passed  for  an 
offence,  it  must  be  legally  described,  and,  therefore,  that  the  objection  of  repugnancy 
was  well  founded.  There  could  be  no  doubt,  that  the  judgment  was  not  a  perfect  one, 
as  it  did  not  contain  an  acquittal ;  and  the  only  question  upon  that  point  was,  whedier 
their  lordships  had,  as  a  court  of  error,  the  power  of  supplying  that  defect.  Their  lord- 
ships had  not  a  discretionary  power  to  pass  a  sentence  for  all  tibe  misdemeanors  charged, 
and  in  civil  cases,  according  to  the  precedents,  the  previous  judgment  required  to  be 
reversed  before  that  power  could  be  exercised. 

The  Attorney- General,  in  reply,  on  behalf  of  the  Crown. — It  would  not  be  neces- 
sary either  for  him  or  for  the  Attorney-General  for  Ireland  to  occupy  any  great  portioB 
of  their  lordships'  time  in  addressing  them  upon  the  subject,  for  though  the  argumenti 
of  the  plaintiffs  in  error  had  lasted  now  almost  for  four  days,  he  thought  that  he  would 
be  very  well  able  to  put  every  thing  argued  on  the  part  of  his  learned  friends,  and  hit 
own  answer  thereto,  into  a  very  small  compass.  The  principal  objection  which  had 
been  taken  on  behalf  of  the  defendant  was  one  the  rejection  of  which  he  conceived  to 
be  of  great  importance  to  the  due  and  proper  administration  of  criminal  justice.  It  was 
utterly  impossible  that  they  could  succeed  in  the  argument  which  they  had  addreased 
to  their  loidships,  without  calling  on  the  house  to  overturn  the  recognized  and  established 
law  of  the  land  as  it  was  laid  down  in  the  books ;  and  he  confidently  appealed  to  anj 
one  of  their  lordships,  he  appealed  to  the  judges  then  present,  he  appealed  to  any 
lawyer  in  England,  whether  ihey  had  ever  before  heard  such  a  doctrine  mooted  as  thai 
which  the  defendants  by  their  counsel  had  endeavoured  to  press  upon  the  approval  of 
their  lordships.  He  appealed  to  the  practice  of  every  court  in  the  country,  and  he 
stated,  without  fear  of  contradiction,  that  in  no  case  had  judgment  been  entered  up  ia 
the  mode  which  his  learned  friends  had  stated  as  the  right  one.  No  such  thing,  he 
believed,  had  ever  been  done ;  and  he  maintained  that  it  was  completely  impossible  to 
overturn  the  law  in  a  manner  by  which  hundreds  and  thousands  of  criminals  now 
suffering  punishment  would  be  virtually  declared  to  have  suffered  punishment  nnjosdy. 
The  opposite  parties  contended  that  where  a  writ  of  error  had  been  brought,  and  one 
count  was  bad  with  a  general  judgment,  the  judgment  must  be  reversed,  particularly  lo 
where  the  judgment  was  discretionary.  His  learned  friends,  however,  had  not  entered 
into  any  cases  upon  which  their  arguments  were  founded,  and  upon  which  dicy 
rested  their  case.  The  true  principle  he  believed  to  be  this,  both  in  civil  and 
criminal  cases,  —  that  the  judgment  must  be  warranted  by  the  record  and  the 
verdict  of  the  jury.  Did  his  learned  friends  propose  that  upon  the  anakgj 
of  civil  cases  the  record  should  be  sent  back  to  the  Court  below  to  pronounee 
the  judgment  upon  the  counts  that  were  good  ?  What  they  asked  was  not  that, 
but  to  reverse  the  judgment  altogether,  and  let  the  defendants  go  free,  after  thty 
had  been  convicted,  by  a  finding  of  a  jury,  of  a  great  and  serious  offence.  The 
verdict  of  the  jury  was  a  general  one — it  was  guilty,  or  not  guilty.  Having  stated 
the  general  principle  of  the  law,  he  would  now  proceed  to  advert  to  the  very  few  eaaei 
which  had  been  quoted  by  the  defendants'  counsel  in  support  of  their  views  ;  but  before 
doing  so,  he  reminded  their  lordships  that  if  such  a  doctrine  had  ever  previously  been 
raised  as  recognized,  it  must  have  been  one  which  would  have  been  agitated  at  efory 
sessions  or  assizes.  Having  dwelt  upon  the  cases  of  Grant  v.  Astle  (Doug.  722)  and 
Rex  V.  Fuller  (1  Bos.  &  Pul.  180),  he  proceeded  to  direct  their  lordships'  attention  to  tiK 
case  of  Rex  v.  Woolfe  (1  Chit.  Rep.  401),  which  was  a  writ  of  error  on  an  indictment  ftr 
perjury,  and  in  which  it  was  laid  down  by  the  Court,  that  if  one  assignment  for  peiJQiy 
was  good,  that  was  of  itself  sufiicient  to  sustain  the  judgment.  So  also  in  the  case  of  Ar 
V.  Powell  (2  B.  &  Ad.  75),  which  was  also  a  writ  of  error  in  the  Court  of  Queen's  BeoA 
it  was  agreed  that  if  there  was  one  good  count  in  the  indictment  sufficient  to  simert 
the  judgment,  and  the  verdict  supported  the  judgment,  that  was  sufficient.  Tbere 
were  two  counts,  one  of  which  justified  a  sentence  of  hard  labour ;  the  verdict  was  i 
general  one  and  the  judgment  was  for  hard  labour.  On  the  writ  of  error  it  was  ufgatA 
tiiat  the  verdict  was  so  uncertain  that  it  could  not  be  entered  up.    Lord  Tenterden,  is 
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pronoimcing  the  decision  of  the  Court,  thought  that  the  judgment  ought  to  he  affinned, 
because  the  finding  of  the  jury  being,  "  that  the  defendant  was  guilty  of  the  misde- 
meanor and  ofience  in  the  indictment  laid,"  if  it  was  held  to  apply  to  only  one  coust, 
it  would  be  uncertain  to  which  of  the  counts  it  applied,  and  the  judgment  would  be 
good  ;  but  it  being  a  general  judgment,  and  the  first  count  warranting  the  judgment, 
it  ought  to  be  sustain^.  His  learned  friends  had  very  boldly  asserted  that  there  were 
no  precedents  in  favour  of  the  rule  which  he  had  laid  down,  but  he  would  refer  their 
lordships  in  its  support  to  the  cases  of  Rex  v.  Powell  (2  Bam.  &  Ad.  75)  and  Rex  v.  Brady 
(2  Jebb  &  Syme,  647),  which  were  both  writs  of  error,  and  in  which  the  view  for  which 
he  contended  was  clearly  recognized  by  the  Court.  In  the  case  of  Reg.  v.  Holland  (2  Jebb 
&  Syme,  357),  it  was  stated  by  the  counsel  in  argument,  that  where  one  count  was  good 
upon  a  general  verdict,  the  judgment  would  be  sustained.  The  punishment  involved  in 
Rear  v.  Grady  was,  he  presumed,  discretionary.  The  judgment  was  always  that  which  the 
hew  authorized  on  the  indictment,  and  a  Court  of  error  had  only  to  look  at  the  nature  of 
the  writ  of  error,  and  not  its  amount,  which  was  discretionary  with  the  judges,  and 
which  the  Court  of  error  would  presume  was  what  justice  required.  He  would  not  take 
a  one-sided  view  of  this  matter,  but  put  the  same  case  upon  which  the  counsel  for  the 
defendants  had  so  frequently  insisted.  His  learned  friends,  then,  supposed  that  two 
men  had  conspired  on  the  same  day  to  steal  a  loaf,  and  to  break  into  a  house  and 
commit  murder — that  they  were  tried  by  a  jury,  and  the  facts  being  investigated,  that 
the  jury  had  found  the  defendants  guilty  of  the  two  offences.  He  would,  then,  suppose 
Umt  there  being  a  general  judgment,  the  first  count  was  on  each  found  bad.  What 
^  his  learned  friends  then  cbJI  upon  their  lordships  to  do  ? — ^Not  to  send  the  record 
bick  and  pronounce  the  judgment  upon  the  count  which  was  good,  but  to  set  the 
defendants  free  altogether.  The  argument  used  on  the  other  side  would  amount  to 
tins,  that  in  an  indictment  for  murder,  when  there  were  several  counts  (as  in  Good's 
case)»  on  which  the  jury  found  a  verdict  of  guilty,  whereupon  a  general  sentence  was 
paaaedy  if  it  should  turn  out  afterwards  that  one  count  was  bad,  the  criminal,  no  matter 
how  onnifest  his  guilt,  would  be  discharged.  Now,  if  an  Act  of  the  legislature  con- 
firmed tliis  position,  it  would,  in  his  opinion,  be  any  thing  but  an  improvement  in  the 
law.  Jn,  the  arguments  used  by  the  opposite  side,  they  had  confounded  the  amount 
with  die  justice  of  the  punishment,  which  was  quite  contrary  to  reason,  and  the  analogy 
diey  had  attempted  to  draw  between  civil  and  criminal  cases  failed  in  this,  that  there 
was  no  similarity  in  the  judgments  passed  in  each,  or  in  their  consequences.  All  the 
cues  which  they  had  advanced  were  hypothetical,  and  in  many  instances  the  judgments 
tiiey  had  assumed  to  have  been  passed  were  such  as  never  could  have  been  entered  in 
aay  case.  [He  then  proceeded,  in  answer  to  those  cases,  to  put  several  h3rpothe8es, 
nd  to  argue  that  they  answered  those  of  the  plaintiff's  counsel.]  There  was  a 
fdhcy,  too,  in  their  assumptions,  which  was  that  they  had  always  taken  it  for 
panted  there  were  different  offences  charged  in  the  different  counts  of  the  same 
adictment,  whereas  this  was  one  conspiracy.  The  next  point  which  he  referred  to, 
vti  the  technical  objection  raised  against  the  finding  of  the  jury  on  the  first  and  second 
eoimts.  That  would,  he  trusted,  soon  be  disposed  of.  [He  read  the  findings,  which 
declared  that  the  jury  found  the  whole  eight  defendants  guilty  of  so  much  of  the  first 
tad  second  counts  as  related  to  the  charge  of  exciting  ilUwill  between  different  classes 
of  her  Majesty's  subjects ;  that  Mr.  'Hemey  was  not  guilty  on  the  residue  of  the 
coimti;  that  seven  were  giulty  of  causing  intimidation  by  the  demonstration  of 
plqrrical  force ;  and  that  three  of  the  defendants  were  guilty  of  conspiring  to  excite 
disifiection  and  discontent  in  her  Majesty's  army.]  The  objection  was,  that  in  return- 
ing tiiesefindmgs  the  jury  had  found  these  defendants  guilty  of  more  than  had  been  laid 
t»  their  charge  ;  or,  in  other  words,  that  there  were  more  offences  found  in  the  verdict 
ttift  had  been  laid  in  the  indictment.  Now,  those  several  parts  of  the  count  were 
eittfer  parts  of  the  issue,  or  they  were  not.  If  they  were  parts  of  the  issue,  it  was 
nccenaiy  to  return  the  findings  upon  them :  if  they  were  not,  it  was  not  requisite  for 
Qie  jury  to  have  given  a  verdict  of  acquittal  thereon.  The  jury  had  found  that  all  the 
eight  defendants  had  agreed  to  do  certain  acts  charged  in  the  first  part  of  the  count* 
t&d  that  the  eighth  did  not  go  any  further,  and  that  seven  were  guilty  of  the  residue 
itf  Ihat  part.    That  clearly  was  &  good  finding  on  the  supposition  that  only  one  con- 
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spincy  existed,  whi6h  was  the  question  he  had  undertaken  to  demonstrate  affirmatifdj. 
Suppose  an  indictment  for  conspiracy  against  four  persons  to  rob  a  garden  and  mudtr 
the  proprietor,  and  that  three  out  of  the  four  had*  witiiout  the  ccmsent  of  the  foudi, 
agreed  to  the  latter  part  Would  it  not  be  a  proper  verdict  for  the  jury  to  find,  tint 
three  were  guilty  of  all  the  acts  laid  in  the  indictment,  and  that  one  was  guilty  of  one 
of  the  acts  ?  It  was  a  most  extraordinary  position  fw  the  learned  counsel  on  the  oppo- 
site side  to  maintain,  that  where  a  con^iracy  was  laid  to  do  five  things,  the  jury  coald 
not  find  the  defendants  guilty  of  having  consjHred  to  do  three  of  those  things ;  yet  radi 
had  been  the  drift  of  their  line  of  argument.  Now,  although  the  jury  had  onlf 
exhausted  the  count  in  their  findings  upon  it,  and,  therefore,  wete/umeH  qffkio,  it  wh 
contended  that  they  had  exceeded  the  issue,  and,  more  than  that,  that  they  had  £aaid 
three  separate  and  distinct  conspiracies,  and  that  the  judgment,  having  been  pranooacBd 
thereupon,  was  erroneous.  He  would  ask  in  what  respect  it  was  matter  of  error,  if  tht 
jury  had  gone  beyond  the  issue  and  found  other  conspiracies  ?  Much  stress  had  htm 
laid  upon  the  words  "  offences  aforesaid,"  and  it  was  aigued  that  the  last  word  meat 
all  the  offences  laid  in  the  indictment ;  but  in  his  opinion  it  only  included  those  o£  tb 
offences  laid  in  the  indictment  which  had  been  found  by  the  jury.  Having  quoted  Gok^ 
and  an  authority  from  2nd  Sand.  302,  the  learned  gentleman  adduced  new  argumati 
in  support  of  this  position  that  the  findings  were  good,  and  that  even  if  they  did  exoesl 
the  issue,  which  he  denied,  it  would  not  furnish  grounds  for  setting  aside  the  judgmot 

The  Lord  Chancellor  asked  whether  he  did  not  think  that  any  finding  beycmd  tiK 
issue  in  direct  terms  would  vitiate  the  vordict  ? 

The  Attomey'General  said  that  the  point  for  which  he  contended  was,  that  the 
goodness  of  the  finding  was  not  affected  by  the  circumstance  of  its  exceeding  tfae 
issue,  for  that  so  much  of  it  as  did  not  rdate  to  the  issue  was  to  be  disregarded.  He 
next  proceeded  to  argue  that  there  was  no  uncertainty  in  the  finding,  for  if  it  wm 
within  the  issue,  it  was  of  course  certain  and  good,--and  if  it  had,  tiuough  a  mwlitf 
of  the  jiirjrmen,  gone  into  some  matter  which  the  indictment  did  not  warrant  than  in 
doing;  or,  in  other  veords,  if  it  went  beyond  the  issue,  so  much  of  it  as  did  so  was  to  be 
put  out  of  consideration  as  not  at  all  relevant  to  the  verdict.  Such  a  circiiwiitiMri 
however,  would  not  cause  uncertainty,  or  invalidate  the  finding.  Another  olgeetiflB 
was,  that  the  verdict  was  bad  for  repugnancy.  According  to  his  learned  fioMt 
if  they  found  two  out  of  the  seven  not  guilty,  the  verdict  was  repugnant.  No  cos. 
he  bdieved,  ever  heard  of  such  an  objection  being  sustained  as  valid. 

Lord  Campbell. — ^And  you  mean  to  say  that  if  A.  and  B.  are  conjointly  indidri 
for  a  conspiracy,  A.  may  be  found  guilty  and  B.  not,  without  prejudice  to  the  fin&g 
against  A.  ? 

The  Attomey^General, — ^That  was  his  argument,  but  he  fdt  it  unnecessnyto 
dwell  at  any  length  upon  it.  His  learned  fri^d  then  said  that  the  jury  having  fami 
the  defendants  gmlty  of  a  portion  of  the  indictment,  there  ought  to  luive  been  a  ju^ff* 
ment  in  particular  for  the  residue.  But  no  one  of  the  defendants  was  found  not  ( 
of  the  conspiracy.  A  certain  portion  of  them  were  found  not  guilty  of  doing 
acts,  but  all  were  found  guilty  of  the  conspiracy.  It  was  a  mere  quesdon  aa  to  i 
and  a  reference  to  the  precedents  and  authorities  on  the  subject  would  shew  tiat-  ap 
such  judgment  was  ever  returned. 

The  Lord  Chancbllob. — Suppose  a  person  was  indicted  for  stealing  a  certain  aoM* 
ber  of  handkerchiefs,  and  that  the  jury  found  him  guilty  of  stealing  a  smaller  i 
than  was  charged,  would  the  judgment  be  the  same  ? 

The  Attorney- General  said  that  the  judgment  would  be  that  the  prisoner 
be  punished  on  one  point  of  the  count,  and  on  the  other  discharged  wiUiont  baiL 
next  objection  was  a  technical  one,  or,  as  he  understood  it,  was,  that  the  Queen'a  T 
had  directed  the  trial  to  be  continued  in  the  vacation,  and  that  it  was  so  oontinned  \ 
the  12th  of  February,  and  then  finished,  whereas  the  issues  ought  to  have 
adjourned,  and  continued  from  the  31st  of  January,  being  tiie  last  day  of  Hilary  *" 
to  the  15th  of  April,  being  the  first  day  of  Easter  Term.    They  objected  that 
ought  to  have  been  a  continuance  firom  the  12th  of  February  to  the  lat  day  of  B 
Term ;  that  on  that  day  the  defendants,  the  Attomey-Oeneral,  &c.,  appeared,  but  tfetf 
a  liuther  day  was  given  to  them  to  hear  the  judgment,  namely,  until  tiie  22nd  of  Ifaj* 
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tiut  they  then  again  appeared,  bat  the  Court  was  not  yet  prepared  to  give  judgment. 
Old  that  a  forther  day  was  given*  They  preaumed  that  the  continuance  could  only 
■nan  curia  advisare  vmit,  and  that  there  was  an  omiasion  to  enter  these  words  upontiie 
neovd.  But  it  was  quite  impossible  there  could  have  been  a  continuance  uxider  the 
cncnmstances  of  the  case,  while  it  would  have  been  a  denial  of  justice  to  free  the  parties 
firom  punishment,  not  because  there  was  a  defect  in  the  proceedings,  but  because  of  an 
emission  on  the  part  of  the  officer.  The  trial  took  place  under  1  &  2  Vict.  c.  31,  a.  3, 
■  and  it  was  quite  impossible  the  Court  could  pronounce  judgment  in  the  vacation.  The 
a^oumment  became  a  statutory  adjournment  the  moment  the  jury  gave  their  verdict ; 
nd  he,  therefore,  submitted  that,  in  criminal  oases,  where  the  parties  actually  appeared, 
and  that  judgment  was  given  against  them»  it  would  be  impossible  to  sustain  this  objec- 
lioQ.  The  case  in  Coke  upon  Littleton,  referred  to  by  Mr.  Peacock,  was  an  authority 
prior  to  the  trial,  and  no  authority  for  the  reversal  of  the  judgment  after  the  verdict. 
He  confidently  affirmed  that  no  court  would  reverse  a  judgment  in  a  criminal  case  on 
« taehnical  objection  of  this  kind,  without  a  series  of  distinct  and  clear  authorities  in 
fBpport  of  it,  and  that  they  could  not  find.  The  learned  gentleman  then  cited  several 
Mthorities  upon  the  subject,  all  of  which  he  contended  were  against  the  objection. 
AmoDgst  them  were— ^i^er«  v.  Allen  (Palmer's  Reports,  235) ;  Viner's  Abridgment, 
tit.  *«  Continuance"  (6),  pi.  3,  4,  5;  Lakms  v.  Lamb  (Cro.  Car.  235) ;  Comyn's 
Digest,  -  Pleader,"  V.  2) ;  and  Smft  v.  Nott  (Siderfin,  173). 

Tuesday,  July  9,  1844. 

Tlie  Mtorney*  General  began  by  recalling  the  attention  of  their  lordships  to  the 
objections  taken  to  the  record ;  he  would  now  proceed  to  the  other  part  of  the  objec- 
tkns,  and  first,  with  regard  to  the  challenge.  Their  lordships  were  aware  that  the 
tednical  points  argued  before  them  were  points  of  form  with  respect  to  the  making  up 
of  tba  record  in  that  house,  and  not  invohong  any  thing  that  took  place  in  the  Court  of 
Qoesn'a  Bench  in  Irdand ;  but  the  points  he  waa  now  going  to  argue  were  argued  in 
the  Court  of  Queen's  Bench  in  Ireland,  and  judgment  given  on  them  in  favour  of  the 
Gnmn.  Now,  he  would  first  call  tiieir  lordships'  attention  to  the  challenge  of  the 
0niy»  but  perhaps  it  would  be  better,  before  doing  so,  to  advert  to  the  challenge  itself, 
becanae  he  was  satisfied  that,  when  it  was  read,  aQ  their  lordships  would  come  to  the 
eopchigion  that  it  was  impossible  for  the  counsel  for  the  Chrown  to  take  any  issue  upon 
it»  and  that  the  only  course  left  open  to  them  was  to  demur  to  the  judgment.  Their 
lordahips  were  aware  that  this  was  a  challenge  to  an  array  of  speoal  jurors,  and  the 
fame  and  terms  in  which  the  special  jury  was  to  be  struck  were  provided  by  the 
Mtete  3  &  4  Wm.  4,  c.  91.  The  parties  must  attend  before  the  Master  of  the  Crown- 
lAee ;  each  party  struck  off  twelve,  and  the  remaining  twenty-four  were  returned  as 
Ikt  panel.  This  panel  must  be  retamed  by  the  sher^.  The  sheriff  was  the  officer 
m/k»  returned  the  array.  It  was  important  to  remember  this.  Now,  what  were  the 
■muiuits  in  the  challenge  to  the  wmf  ?  Upon  tfau  challenge,  their  lordships  would 
fnd»  in  the  first  place,  no  all^;ation  that  any  person  was  returned  that  was  not  duly 
qoafified  to  serve  as  a  juror — ^there  was  no  allegation  that  the  panel  returned  by  the 
shflriff  was  not  a  fair  one  and  there  was  no  allegation  that  any  of  the  jury  did  not 
Und  indiflEierent  between  tiie  partiea— -and  tiiere  was  no  diarge  that  the  parties  making 
tltt  challenge  were  prgudiced  by  the  army,  and  certainly  tbere  was  no  averment  that 
mty  act  of  impropriety  had  been  done  by  the  sheriff,  or  tiiat  the  Crown  had  interfered 
"VWi  the  return  of  the  panel.  So  that  it  appeared  on  the  challenge  itself  that  the 
-MBons  qualified  were  indifferent,  and  that  the  sheriff  had  not  b^  guilty  of  any 
ftMopriety.  In  Co.  Lit.  (156,  b)  the  doctrine  of  challenge  to  the  array  was 
Widown,  and  it  was  there  atated,  that  the  challenge  might  be  dther  for  a  principal 
caase  of  challenge  of  the  array,  or  a  challenge  for  fevour.  The  principal  cause  of  dnd- 
kngt  to  the  array  reacted  partiality  in  the  officer  rstoming  the  array,  and  if  it  were 
^eehiMiahed,  the  array  was  qnashed,  as  a  matter  of  comae.  In  a  challenge  for  fevoiir, 
tibe  array  was  not  quashed  as  a  matter  of  course,  but  the  matter  was  tried.    The  array 
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miglit  be  returned  by  the  sheriff;  or,  if  he  was  objected  to,  then  by  the  ooronerB;  or, 

if  they  were  objected  to,  then  by  the  elisors  apeciidly  appointed.    The  grounds  of  tk 

principal  challenge  were,  that  die  sheriff  or  other  officer  returning  the  array  was  of 

kindred  or  affinity  to  the  plaintiff  or  defendant.     Secondly,  one  of  the  jurymen  wv 

returned  at  the  nomination  of  the  plaintiff  or  defendant,  or  if  he  returned  any  onemoie 

favourable  to  the  one  than  to  the  other,  or  if  the  plaintiff  or  defendant  had  an  action  of 

battery  or  debt  against  the  sheriff,  or  the  sheriff  had  an  action  against  them ;  or  if  die 

sheriff  were  under  distress  at  the  suit  of  either  party,  or  for  cause  of  an  indifferencj; 

or,  lastly,  if  he  did  not  return  hundreders  when  hundreders  ought  to  be  returned,    h 

a  challenge  by  favour,  the  challenge  must  shew  all  the  circumstances  of  the  case,  tad 

the  decision  left  in  the  discretion  of  the  triers.     If  the  plaintiff  or  defendant's  dan|^tg 

were  of  affinity  to  the  sheriff's  son,  that  would  be  a  good  ground  of  challenge  fv 

favour.     The  consequence  of  quashing  an  array  would  be  that  a  new  prooeaa  woild 

issue  to  another  officer,   different  to   the   one   whose  fault  had  caused  the  anqr 

to  be  quashed,  and  who  was  called  on  to  make  a  fresh  return,  and,  when  made»Aie 

trial  would  proceed.     Their  lordships  would  find  the  doctrine  of  challenges  to  tk 

array    laid   down   in  Chitty's   Criminal  Law  (p.   536) ;     Viner's  Abridgment,  tk. 

"  Triers ;"  and  Bacon's  Abridgment,  tit.  "  Juries."     In  Dyer  (182,  b),  was  a  am 

in  which  a  sheriff  had  delivered  in  an  array  for  the  grand  jury,  and  had  sent  it  fay  t 

messenger.     The  plaintiff  got  hold  of  the  messenger,  and  had  induced  him  to  alter  tk 

panel,  by  inserting  certain  names.    At  this  time  the  old  sheriff  was  removed,  and  a  nev 

one  appointed.    The  array  was  challenged,  and  the  former  sheriff  came  into  court  aad 

disavowed  the  panel.     The  Bench  decided  that  it  might  be  a  good  ground  of  chaflmy 

of  the  persons  whose  names  were  inserted,  but  was  not  a  good  ground  of  cbalkngein 

the  array.     The  case  shewed  that  the  ground  of  challenge  to  the  array  must  be  WBOt 

default  or  partiality  of  the  officer  returning  the  array.  There  was  no  imputatioii  on  ikt 

sheriff,  none  on  the  Recorder,  none  on  the  person  who  supplied  the  Hats  to  the  Reooder. 

He  would  not  read  the  challenge  in  this  instance,  but  theur  lordships  would  pcfeoce 

that  there  was  no  statement  of  any  de&nlt,  partiality,  or  misconduct  on  the  part  oltitt 

sheriff  who  returned  the  array.    The  proper  legal  ground  of  challenge  to  the  amy  dU 

not,  therefore,  exist  in  this  case.    Although  the  allegations  of  the  challenge  were  pot 

made  out,  yet  he  understood  that  it  proceeded  upon  this  principle— 4hat  if»  in  mkng 

up  the  jurors'  book,  under  the  statute  of  1  Wm.  4,  there  should  happen  to  be  aay 

omission  of  any  name,  it  mattered  not  whether  the  omission  was  of  one  name  or  of 

twenty,  but  if  there  happened  to  be  the  omission  of  the  name  of  any  person  entitkd  t9 

serve  on  juries,  that  would  be  a  good  ground  of  challenge  to  the  array.     He  contCDded 

that  there  was  no  ground  of  chaUenge  to  the  array  in  die  case  of  this  jury  only»  Imt  ft 

would  go  to  any  other  jury.     In  fact,  the  allegation  went  to  shew  that  no  jury  gooU 

be  returned.     It  had  nothing  to  do  with  the  officer,  but  in  fact  it  went  to  this,  tint  as 

trial,  civil  or  criminal,  could  take  place  in  the  year  during  which  the  mistake  took  plifie. 

It  was  said  if  there  were  no  jurors'  book,  they  could  tidce  the  book  of  the  year  bcCoie. 

But  surely  they  would  not  contend  that  there  was  not  a  regular  jurors'  book  for  1844, 

because  some  of  the  names  were  omitted.    Why,  the  same  was  most  likely  the  tm 

with  the  book  of  1843.     It  was  exceedingly  improbable  that  all  the  names  were  It 

•that  book.    The  fact  was,  that  the  challenge  of  the  array  was  not  the  proper  remedy 

for  the  injury  which  the  defendants  alleged  they  had  suffered.    There  was  nodiing  lo 

justify  a  challenge  to  the  array  at  all.     His  learned  friend  Mr.  Hill  alluded  to  a  profs- 

sition  which  had  been  made  on  the  part  of  the  defendants,  to  shew  the  btmafidtid 

the  challenge  by  consenting  to  go  back  and  strike  the  jury  again  on  a  fresh  panel ;  fait 

he  must  say  that  his  learned  friend  the  Attomey-GFeneral  for  Ireland  would  have  bees 

guilty  of  a  neglect  of  his  duty  if  he  had  consented  to  any  thing  of  the  kind ;  fSor,  if  lie 

had  done  so,  it  would  have  been  error  in  fact,  and  might  have  been  so  assigned*  vd 

the  trial  would  have  been  wholly  useless.    There  was  now  an  important  matter  ft> 

which  he  wished  to  call  their  lordships'  attention.     It  was  the  assignment  of  emu  is 

Uct  in  an  appeal  to  the  House  of  Lords.    That  was  the  first  time  he  had  heaid*^ 

errors  in  fact  assigned  in  that  house.    He  submitted  that  their  lordships*  house,  m* 

house  of  appeal,  could  not  deal  with  errors  in  &ct. 
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XiOKO  Campbell. — There  is  an  assignment  of  error  in  fact  before  the  Queen's  Bench. 

The  Attorney- General. — Yes,  error  coram  nobis ;  but  no  such  assignment  of  error 
coidd  be  made  in  this  house.  He  now  came  to  another  objection,  namely,  that  none 
of  the  witnesses  were  sworn  to  give  true  evidence.  The  assignment  of  errors  was  the 
same  by  all  the  defendants,  except  Steele.  The  defendant  Steele  said,  that  the  wit. 
nesses  were  not  sworn  according  to  the  statute  of  Victoria,  and  that  neither  the  fore- 
man  nor  any  other  member  of  the  grand  jury  had  authenticated  the  swearing  of  these 
witnesses,  according  to  that  statute.  His  answer  to  this  assignment  of  error  was,  first, 
that  there  could  not  be  an  assignment  of  error  on  a  fact  which  might  be  a  subject  of  a  plea 
in  abatement.  The  authorities  upon  that  subject  were  to  be  found  in  Comyn's  Digest. 
He  trusted  that  their  lordships  would  hold  that  the  judgment  of  the  Qourt  of  Queen's 
Bench  on  this  subject  was  correct.  There  was  the  case  of  Roe  v.  Sir  John  Moore 
(Comyn's  Rep.  597),  and  the  point  there  decided  was,  that  error  in  fact  was  not 
aiaignable  in  the  Exchequer  ChBuoaber.  That  case  was  brought  before  the  Court  of 
Queen's  Bench  in  the  case  of  Castledine  v.  Munday  (4  Bam.  &  Adol.  97),  and  the 
point  was  also  raised  in  Rex  v.  Wool/e  (1  Chit.  Rep.  401).  In  that  case  the 
«nmd  of  error  was  the  separation  of  the  jury  before  they  had  given  their  verdict. 
There  was  an  apphcation  for  a  new  trial,  and  afterwards  a  writ  of  error  was  brought 
into  the  Court  of  Queen's  Bench,  and  that  Court  gave  judgment  against  the  parties  who 
brought  the  writ  of  error.  There  was  then  a  writ  of  error  to  the  House  of  Lords, 
and  one  error  assigned  was  the  error  of  fact,  and  the  question  put  to  the  judges  was, 
vliether  the  error  was  such  as  to  enable  the  house  to  take  into  consideration  die  error 
of  £ict,  and  the  judges  gave  it  as  their  opinion  that  it  was  not.  The  Lords  adopted 
Ae  opinion  of  the  judges,  and  decided  that  Parliament  could  not  decide  the  question. 

Lord  Campbell. — Was  it  decided  that  if  error  in  fact,  coram  nobis,  was  properly 
aai^nied,  and  judgment  was  given  thereon^  that  error  would  not  lie  on  that  judgment? 

The  Attorney- General  said  that  it  was. 

&[  Thomas  Wilde, — ^The  ground  of  that  decision  was,  that  the  error  of  fact 
aarigned  was  contradicted  by  the  record. 

Loin  Campbell  thought  it  monstrous  that  the  subject  should  have  no  remedy  if  the 
Court  of  appeal  decided  against  him  on  fact,  though  the  error  in  fact  was  well  assigned 
and  was  admitted.  If  there  was  an  assignment  of  error  coram  nobis,  it  was  upon  the 
veoord. 

LoBD  Brougham.— Was  not  what  was  assigned  for  error  a  mere  mis- trial  more  than 
any  thing  else  ? 

Sir  T.  Wilde  repeated  his  statement. 

He  Attorney- General  was  not  aware  of  any  other  authority  upon  the  subject, 
and  be  merely  mentioned  these  cases  for  the  purpose  of  calling  the  attention  of  their 
lordahips  to  them.  But  assuming  that  the  plea  in  abatement  might  be  made  error  in 
hfcit,  then  he  insisted  that,  on  the  just  construction  of  this  Act  of  Parliament,  the  wit- 
neaacB  were  properly  sworn.  He  should  only  make  a  few  observations  upon  what  had 
heen  said  with  regard  to  the  counts  of  the  indictment,  as  his  learned  friend,  the 
Attorney-General  for  Ireland,  would  deal  more  at  large  upon  that  point.  He  should 
eontend  that  it  was  immaterial  even  if  there  were  bad  counts  in  the  indictment ;  but 
Jbe  was  prepared  to  argue  that  all  the  counts  in  this  indictment  were  good  and  valid 
eoimts.  He  should  contend  that  the  offence  was  but  one,  though  it  was  laid  in  different 
wi^a.  He  should  first  call  the  attention  of  their  lordships  to  that  count  which  charged 
fte  defendants  with  conspiring  to  bring  into  contempt  tiie  tribunals  established  for  the 
aiminiBtration  of  the  law  in  Ireland,  and  to  diminish  the  confidence  of  her  Majesty's 
figge  subjects  in  them.  The  learned  gentleman  then  referred  to  &  case  in  page  678  of 
tte  6th  volume  of  Term  Reports,  and  to  other  cases,  to  shew  that  there  was  a  distinc- 
tion between  an  indictment  for  a  conspuracy.  and  an  indictment  against  an  individual 
far  attempting  to  do  an  individual  act.  What  might  be  innocent  in  the  latter  might  be 
friky  in  the  former.  The  combination  of  numbers  to  do  a  thing  might  be  illegal, 
ftuu^  the  doing  of  such  a  thing  by  an  bdividual  might  be  perfectiy  lawful.  He  asked, 
mi  or  was  not  the  charge  laid  in  the  eighth  count,  namdy,  the  conspuracy  to  bring 
into  ccmtempt  the  tribunids  of  the  country,  an  indictable  offence  ?    His  learned  firiani 
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said,  that  reform  might  be  made  in  the  law,  that  persons  might  league  together  to  ntke 
those  reforms— to  reform  the  Ecclesiastical  Courts,  for  instance.  He  £d  not  dispute 
that,  but  he  said  it  was  an  indictable  ofFenoe  for  parties  to  conspire  and  confedeiatetD 
bring  into  contempt  the  tribunals  of  the  country  as  by  law  established.  He  begged  ca 
this  point  to  refer  their  lordships  to  the  observations  made  by  Mr.  Justice  Bidkr,  is 
the  case  of  Rex  v.  Watson  (3  Term  Reports,  196).  His  leaned  friend  pat  tibe  am 
of  a  number  of  persons  meeting  together,  and  agreeing  to  write  down  the  Comt  of  8lv 
Chamber,  and  he  then  put  the  case  of  the  abuses  which  prevailed  in  tiie  Court  of  Qneea'i 
Bench,  and  the  Court  of  Common  Pleas,  amongst  the  judges  of  the  land,  in  the  tine  oC 
the  Stuarts  ;  and  he  read  a  passage  from  the  right  honourable  gentleman  in  the  ote 
house,  in  which  he,  in  strong  terms  of  vituperation,  attadced  tiie  courts  of  jostioe  of 
that  time.  But  he  contended  that,  with  regard  to  the  Court  of  Star  Chambar>  ad 
with  regard  to  those  bad  times,  it  was  not  a  mode  of  trying  what  penmia  imr 
justified  in  doing  at  present.  His  learned  friend  might  just  as  well  have  eaid,  ttH 
because  they  were  now  indebted  for  the  liberties  they  enjoyed  to  the  army  of  the  Vntt 
of  Orange,  and  to  the  fact  that  the  gentry  of  England  joined  that  army,  tfaefeftn, 
by  way  of  remedying  any  evil,  or  changing  any  law  that  was  now  complained  oti 
would  be  proper  and  lawful  to  invite  over  a  foreign  army  into  this  country.  If  tk 
abuses  that  prevailed  were  put  down  by  force  of  arms,  yet  it  was  a  means  beyoiid  tk 
law ;  and  though  it  might  be  felt  that  men  were  then  justified  in  resorting  to  1km, 
transgressing  the  law  and  going  beyond  it,  for  the  purpose  of  redressing  their  {^  ~ 
yet  it  did  not  follow  that,  at  the  present  day»  parties  were  at  liberty  to  take  the  i 
means  of  bringing  the  constituted  authorities  of  tiie  country  into  contempt, 
a  conspiracy  was  formed,  of  which  the  overt  acts  were  publications  of  a  nataie  te 
woidd  bring  the  constitution  into  contempt,  would  not  that  be  an  offence  ?  Tliis  eoHl 
of  the  indictment  charged  a  conspnracy  to  bring  into  hatred  and  contempt  the  adnUh 
tration  of  justice.  That  count  would  be  proved  if  it  should  be  established  tinttiie 
parties  had  poured  forth  a  succession  of  libels  having  that  intention ;  beyond  all  dnbt 
this  would  be  an  indictable  offence.  But  his  lecomed  friend  said,  if  persons  did 
Jhonestiy  believe  that  the  Court  of  Queen's  Bench  now  was  in  the  same  bad  i 
the  time  which  had  been  mentioned,  they  were  entitled  to  meet  together,  and  ( 
in  order  to  write  it  down.  This  he  wholly  denied,  and  when  his  learned  friend  wM 
that  if  they  honestiy  believed  such  to  be  the  case  they  had  a  right  to  meet  for  that  fV- 
pose,  let  them  observe  what  it  would  lead  to.  Where  was  the  distinction  to  be  dnnm? 
In  the  same  way  parties  might  honestiy  believe  that  it  would  be  for  the  benefit  of  the 
public  to  conspire  in  the  same  manner  against  the  Houses  of  Lords  and  Commov; 
then,  for  the  same  reasons,  they  would  be  justified  in  writing  them  down.  In  tk 
attempt  to  reform  the  institutions  of  the  country,  persons  were  not  justified  in  mBt6i% 
together  to  conspire  to  bring  them  into  hatred  and  contempt;  above  all,  this  could  not 
be  justified  with  respect  to  an  authority  which  could  not  be  brought  into  disR|Mte 
without  sapping  the  foundations  of  the  constitution.  Were  then:  lordships  prepaied  to 
say  that  this  was  no  crime,  or  that  any  number  of  persons  might  meet  together,  lor  tte 
purpose  of  writing  down  the  tribunals  of  the  country,  and  bringing  them  into  euuiaiipt 
and  disrepute  ? 

Loan  Campbell. — You  should  take  the  whole  of  the  count  which  lays  the  cfaim  tf 
bringing  the  tribunals  of  the  country  into  disrepute,  for  the  purpose  of  having  oSboi 
substituted  for  them.    That  has  very  much  the  aspect  of  what  we  call  law  refbnn. 

The  Attorney- General  said,  the  count  did  not  state  certain  of  the  tribnnahcffle 
country,  but  the  tribunals. 

Loan  Campbell. — ^That  others  may  be  constituted ;  it  may  be  that  those  otfaen  at 
to  be  constituted  by  Act  of  Ptoliament. 

The  Attorner/'General  said,  that  the  statement  in  the  count  was,  that  parties uahv- 
fully  conspired,  for  the  purpose  of  inducing  her  Majesty's  sul^ects  to  withchmwflBr 
business  from  the  tribunals  of  the  country.  It  was  not  that  these  tribunals  were  tok 
swept  away  and  others  substituted.  The  existing  tribunals  in  Ireland  were  to  leaniB; 
but  the  conspiracy  was  to  shake  their  foundations,  by  bringmg  tiiem  into  dinepote,  wi 
withdrawing  their  business  from  them. 
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LoBD  Caicfbeu..— The  Gotirta  aie  to  remain ;  but  a  concurzent  jurisdiction  is  to  be 
given  to  new  ones,  and  there  ia  an  incitement  to  the  people  to  leare  the  old  ones  and 
resort  tx>  the  new. 

The  Attorney-General  said,  it  was  not  for  him  to  argue  with  his  lordship;  but 
he  supposed,  if  the  filiating  tribunals  were  to  continue,  they  were  not,  at  the  same  time, 
to  be  brought  into  disrepute  and  contempt,  without  the  attempt  so  to  bring  them  into 
contempt  constituting  an  offence  at  law. 

Lonn  BaouGHAM. — It  would  have  made  the  count  quite  clear,  if  it  had  said  these 
new  tribunals  were  to  have  been  constituted  by  other  means  than  by  law. 

The  Attorney 'General  continued.— •There  was  only  one  other  count  to  which  he 
wished  to  call  their  attention.  It  was  the  sixth,  which  charged  the  meeting  in  large 
nnmbers,  and,  by  demonstrations  of  great  physical  force  to  cause  intimidation  and 
make  changes  in  the  law.  It  was  objected  that  the  count  did  not  distinctly  state  who 
wia  to  be  intimidated,  or  how  the  intimidation  was  to  be  effected.  He  submitted 
Aat  this  was  not  necessary.  The  allegation  was,  that  the  parties  conspired  together 
to  cause  a  large  number  of  persons  to  meet  together  with  a  view  of  procuring  a  change 
in  the  law.  In  the  case  of  Reg.  v.  Eccles  (1  Leach's  Crown  Cas.  274),  certain  per^ 
aona  conspired  together  by  divers  indirect  means  to  prevent  a  certain  person  from 
ourying  on  the  business  of  a  tailor.  The  Court  was  of  opinion  that  it  was  not  neces- 
mrj  that  the  means  should  be  set  out.  In  the  case  of  Rex  v.  Gill  (2  Bam.  &  Aid. 
204),  the  parties  were  charged  with  combining  and  conspiring  together,  by  divers 
nauia,  unlawfully  to  obtain  possession  of  large  sums  of  money.  Lord  Tenteiden  said 
Aat  the  indictment  was  sufficient,  as  the  gist  of  the  offence  was  the  conspiracy.  A 
■mikr  doctrine  was  held  in  Reg.  v.  Peck  (9  Adol.  &  £11.  686),  in  which  certain  per- 
aons  were  indicted  for  a  conspiracy  to  defraud  divers  of  her  Majesty's  subjects.  The 
Court  of  Queen's  Bench  was  of  opinion  that  the  count  was  good  without  stating  who 
were  the  persons  to  be  defrauded.  So  with  regard  to  the  persons  to  be  intimidated. 
Here  was  a  conspiracy  to  collect  together  great  masses  of  the  people,  with  a  view  to 
procure  a  change  in  the  law  ;  and  the  intimidation  was  used  against  all  persons  and  all 
bodies  who  might  oppose  and  resist  a  change  in  the  law.  It  was  not  necessary  that 
the  ODont  should  state  against  whom  the  intimidation  was  to  be  directed. 

LoBD  Campbell. — Is  Reg.  v.  Peck  in  point  ?  To  defraud  must  have  a  bad  sense  : 
bat  it  has  been  contended  that  to  intimidate  may  have  a  good  sense,  and  if  so,  then  the 
•negation  is  ambiguous  and  bad.  It  is  said  that  it  may  be  an  attempt  to  intimidate 
those  who  seek  to  intimidate  the  legislature. 

Hie  Attorney-General  said,  that  would  not  apply  to  a  count  which  referred  to  an 
attempt  to  change  the  law. 

LoBD  Brougham. — Mr.  Kelly  argued  in  this  way.  There  is  a  body  of  people  coming 
down  to  prevent  the  legislature  from  doing  what  it  is  minded  to  do.  Then  certain  very 
lofil  pec^e  might  assemble  and  take  part  with  the  legislature,  and  preserve  to  them 
fat  liberty  of  action,  by  intimidating  the  intimidators. 

Hie  Attorney-General,  m  conclusion,  submitted  that  he  had  shewn  to  their  lord- 
ddpa  that  there  was  no  valid  challenge  to  the  array,  that  there  were  proper  continuances, 
fliat  the  witnesses  had  been  properly  sworn,  that  the  verdict  was  not  at  variance  with  the 
rifiotment,  that  it  did  not  find  the  defiendants  guilty  of  more  offences  than  they  were 
dmged  with,  that  there  were  no  grounds  for  the  challenge  of  the  array,  that  every 
eonnt  was  good,  or  if  not  so,  that  at  least  there  were  good  counts  on  whidi  to  sustain 
the  judgment,  and  that  there  was  no  ground  for  impeaching  the  judgment  of  the  Court 
behnr*  because  the  witnesses  were  sworn  by  the  grand  jury.  He  submitted  that  their 
loriships  must  decide  that  there  were  no  grounds  whatever  for  reversing  the  judgment 
cftiie  Court  below. 

The  Attorney-General  for  Ireland  then  proceeded  to  address  their  lordships  on  the 

Cct  of  the  Crown.  He  diould  first  apply  himself  to  the  challenge  of  the  amy,  and 
thought  that  when  their  lordships  came  to  consider  the  challenge,  it  would  be  found 
t»  be  unsiqyported  either  by  substance  or  fbnn.  There  was  no  defiftult  or  misconduct 
ateibnted  to  the  sheriff.  The  challenge  was  only  to  the  amy  empanelled  by  that 
r.    He  would  now  shortly  call  the  attention  of  their  lordships  to  the  indictment 
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in  the  present  case.  The  fifth  count  of  the  indictment  appeared  to  be  the  first  to  wlud 
an  objection  had  been  made,  and  the  reason  probably  was,  that  there  was  no  aUnaoB 
made  to  the  earlier  counts,  that  the  fifth  and  subsequent  counts  were  embodied  in  t 
different  way.  By  the  fifth  count  the  defendants  were  found  guilty  of  unlawfully  and 
maliciously  conspiring  to  create  discontent  and  disaffection  among  the  subjects  of  tiie 
Queen  and  to  the  government.  Now  the  first  case  on  the  subject  was  the  case  of  Ra 
V.  Wilkes  (19  St.  Tr.  1126).  He  then  quoted  Reg.  v.  Vincent  (9  Car.  &  F^yne,  275). 
Vincent  had  been  one  of  the  associates  of  Frost,  who  had  been  found  guilty  of  higk 
treason.  Frost  had  not  been  tried  upon  the  indictment  for  conspiracy,  but  YioeeBt 
had  been  tried.  The  first  count  on  which  he  had  been  indicted  chafed  him  witk 
conspiring  to  excite  discontent  and  disaffection  amongst  the  liege  subjects  of  her  BIs- 
jesty.  In  that  case  the  jury  had  found  Vincent  guilty.  The  indictment  in  that  cm 
was  identical  ^dth  the  present.  One  of  the  learned  counsel  who  had  addressed  diem 
on  the  present  occasion  for  the  pluntififs  in  error,  and  who  had  particularly  directed 
theur  lordships'  attention  to  that  count  in  the  indictment,  had  been  one  of  the  cooskI 
for  the  Crown  when  Vincent  was  tried.  But  what  was  discontent  and  disaffectianii 
1840,  when  the  learned  gentleman  was  in  office,  became  legitimate  opposition  in  184i 
However,  the  case  of  Reg,  v.  Vincent  was  a  prcK^edent  for  them.  The  case  of  Reg  % 
Hunt  (3  B.  &  Aid.  444)  furnished  a  similar  precedent,  and  there  was  another  peee- 
dent  in  the  case  of  Law  v.  Allan  (2  Leech,  796).  That; was  a  precedent  for  an  mdbt- 
ment  for  general  conspiracy.  In  that  indictment  it  was  allied  that  Law  had  on- 
spired  to  seduce  men  from  their  allegiance,  without  stating  when  or  by  what  mem. 
The  same  observations  applied  to  the  6th  and  7th  counts  of  the  indictment.  The 
learned  gentleman  on  the  other  side  had  put  the  case  of  a  mob  who  met  to  intiniidite 
another  mob  which  sought  to  prevent  changes  in  the  law  and  in  the  constitutioii.  But 
a  mob  meeting  for  this  purpose  was  not  a  mob  meeting  for  the  purpose  of  prodncBq^ 
changes  in  the  law  by  intimidation  and  the  demonstration  of  physical  force. 

Lord  Brougham. — ^That  would  not  be  an  answer  to  the  case  put  by  Mr.  Kelly.  He 
put  the  case  of  an  Orange  mob  coming  down  to  intimidate  the  houses  of  ParUanent; 
and  then  he  supposed  a  loyal  mob  coming  down  and  saying  that  they  would  pfeiol 
the  Orange  mob  from  intimidating  the  houses  of  Parliament,  in  order  that  the  Act  of 
Emancipation,  or  any  other  Act,  might  be  passed. 

The  Attorney 'General  (for  Ireland). — ^That  wouldbeamob  going  down  tointimidite 
the  Orange  mob,  but  it  would  not  be  a  mob  met  for  the  purpose  of  procuring  chai^ 
in  the  constitution. 

Lord  Brougham. — Yes,  it  would ;  for  they  came  down  to  intimidate  the  Orange 
mob,  in  order  to  procure  the  Emancipation  Act. 

The  Attorney- General  (for  Ireland). — When  their  lordships  came  to  examine  the 
count,  they  would  find  it  did  not  apply  to  such  meetings.  There  was  nothing  dissimibr 
in  it  from  the  count  in  the  case  of  Feargus  O'Connor,  which  had  been  tried  before  Mr. 
Baron  Rolfe,  in  which  the  judgment  was  arrested  on  the  count  on  which  he  was  fimsd 
guilty,  because  the  count  was  without  a  venue. 

Lord  Dbnman  said  there  were  two  counts  in  that  case  on  which  the  defendant  m 
convicted.  One  of  those  counts  they  considered  too  general,  but  they  gave  no  jfid||^ 
ment,  as  the  party  had  never  been  brought  up  for  judgment,  lliey  also  thoii|^ 
that  the  venue  count  was  not  good. 

The  Attorney- General  (for  Ireland). — ^The  learned  gentleman  on  the  otiier  uk 
alluded  to  the  words,  "  the  demonstration  of  great  physical  force,"  and  said  that  Aey 
meant  nothing.  He  would  refer  their  lordships,  on  this  point,  to  the  language  used  hf 
Lord  Chief  Justice  Tindal.  He  then  read  the  judgment  of  Chief  Justice  'HndaL  and 
proceeded  to  say,  that  though  the  large  meetings  might  be  for  a  more  innocent  pmpoM 
than  high  treason,  yet  the  holding  those  meetings  certainly  amounted  to  an  aggravstsd 
misdemeanor,  as  it  was  impossible  to  say  to  what  consequences  they  might  not  ksi- 
It  had  been  alleged,  as  an  objection  to  tiiis  count,  that  it  was  not  stated  who  were  tte 
parties  who  were  to  be  intimidated ;  but  he  contended  that  this  was  not  necessary;  is 
the  case  of  a  conspiracy  to  defraud  generally,  it  was  not  necessary  to  state  who  were  to 
be  defrauded.     He  next  proceeded  to  the  counts  which  charged  a  conspiracy  to  hmg 
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the  tribunals  of  the  country  into  hatred  and  contempt.  He  could  conceive  no  more 
grave  offence  than  thus  endeavouring  to  bring  the  administration  of  justice  into 
ffisrepute.  In  the  case  of  the  riot  at  the  theatre  of  Dublin,  in  which  a  bottle  was 
ttirown  at  Lord  Wellesley,  it  was  decided  that  though  the  parties  had  a  right  to  express 
their  disapprobation,  yet  what  was  right  in  the  individual,  was  illegal  when  there  was 
ft  pre-combination  for  that  purpose.  In  the  case  of  the  officers  in  the  East- India  Com- 
psny's  service,  reported  in  4th  Burrow,  the  parties  were  all  indicted  for  a  conspiracy. 
Lord  Mansfield  held  that,  although  each  individual  had  a  right  to  say,  "  I  will  throw 
up  my  commission,  because  batta  has  been  refused,"  yet  an  agreement  to  that  effect  con- 
ititated  a  conspiracy.  The  learned  counsel  then  went  on  to  shew  that  the  indictments 
ia  these  cases  were  similar  to  the  count  for  endeavouring  to  procure  a  change  in  the 
bnr  by  a  demonstration  of  physical  force,  and  read  the  count  for  that  purpose.  His 
teamed  friend  the  Attorney- General  had  so  ably  argued  that  part  of  the  case,  that  he 
would  not  trouble  their  lordships  by  arguing  it  at  greater  length.  As  to  the  extreme 
OMCS  which  had  been  put  by  the  other  side,  such  as  the  conspiring  to  steal  a  loaf  of 
bread  on  one  day,  and  conspiring  to  fire  a  house  and  murder  the  inmates  on  the  next, 
ha  would  only  say,  that  no  judge  would  allow  two  such  offences  to  be  included  under 
one  conspiracy.  As  to  the  question  of  good  and  bad  counts,  there  was  no  analogy 
in  civil  and  criminal  cases.  In  civil  cases  there  could  be  a  venire  de.  novo  ;  but  tluit 
eonld  not  apply  to  criminal  cases.  The  Court  of  assize  could  not  make-  up  its  record 
widi  such  a  dutinction  between  good  and  bad  counts.  They  could  not  enter  up  a 
judgment  non  obstante  veredicto  ;  neither  could  they  enter  a  verdict  of  acquittal.  It 
was  no  matter  how  many  counts  there  were  in  the  indictment ;  the  question  was, 
iriicther  the  party  was  guilty  of  the  offence  charged  in  the  indictment,  and  was  there  a 
findiiig  to  warrant  the  judgment  ?  If  the  arguments  on  the  other  side  were  to  prevail* 
it  would  strike  at  the  very  root  of  the  criminal  jurisprudence  of  the  country.  He 
tmated  their  lordships  woiUd  not  come  to  any  conclusion  that  would  do  any  thing  to 
alter  the  whole  mode  in  which  the  criminal  business  of  the  country  was  transacted. 
Tliere  was  another  point  to  which  he  would  slightly  advert,  and  that  was  the  point 
xaiacd  upon  the  first  count  of  the  indictment.  It  was  not  necessary  that  they  should  all 
be  pronounced  guilty ;  there  was  nothing  inconsistent  in  saying  that  some  might  be 
gouty  of  the  whole,  and  some  in  part,  and  if  that  was  within  the  issue,  it  put  an  end  to 
tte  objection. 
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KeUy  proceeded  to  contend  against  the  alleged  analogy  between  motions  in  arrest  of 
kdgment  and  writs  of  error,  where  one  or  more  counts  of  the  indictment  were  bad. 
Tfa«ir  lordships'  decision  might  be  grounded  on  authority  or  practice,  or,  if  these  were 
J»t  decisive,  on  legal  principles.     He  would,  therefore,  briefly  refer  to  the  oply  authori- 
ties which  bore  upon  the  question,  and  he  would  do  so,  to  shew  that  in  what  the 
Mrs  stated  it  was  impossible  they  could  have  referred  to  a  writ  of  error,  but  to  the 
im-known  practice  on  motions  in  arrest  of  judgment.     In  the  case  of  Peake  v.  0/(f- 
im  (1  Cowp.  275,  276),  Lord  Mansfield,  after  lamenting  that  a  mere  slip  of  counsel, 
liio  were  not  always  sufficiently  careful  as  to  the  count  on  which  judgment  had  been 
tdoen,  should  be  fatal,  contrary  to  the  truth  and  justice  of  the  case,  went  on  to  say : 
*  However,  in  civil  cases  the  rule  is  settled,  that  where  a  verdict  is  taken  generally, 
if  any  one  count  is  bad,  it  vitiates  the  whole.     It  has  always  struck  me  that  the 
nfe  would  have  been  much  more  proper  to  have  said,  '  If  there  is  one  count  to  support 
tiie  verdict,  it  shall  stand  good,  notwithstanding  all  the  rest  are  bad.'   In  criminal  cases 
^  nde  is  so."    That  was  to  say,  that  where  there  was  a  general  verdict  of  guilty 
ipoa  an  indictment  of  several  counts,  and  that  there  was  one  good  count  to  support 
tie  verdict,  the  Court  were  entitled  to  give  judgment  and  pass  sentence.     But  what  did 
4at  mean  ?    That  upon  a  motion  in  arrest  of  judgment  the  Court  were  called  upon  to 
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give  judgment  upon  the  good  count  only.  Their  lordships  would  find  in  other 
that  the  very  reason  and  principle  of  the  rule  nvas,  diat  where  the  Court  had  the  ^duit 
record  before  them,  where  they  had  not  to  assess  damages,  but  to  inflict  pumshnM^ 
they  had  the  power  if  they  found  any  one  offence  well  laid  in  any  one  count  of  the  in^eu 
ment,  and  having  the  power,  it  was  their  duty  to  inflict  punishment  for  tiuit  one  offan. 
That  was  the  oidy  meaning  that  could  be  taken  for  the  expression  of  Lord  Mansfidl 
The  moment  they  supposed  the  case  of  its  application  to  a  writ  of  error  where  ju^ 
ment  had  been  entered  on  three  counts,  shewing  three  distinct  offences,  altiuMigh  tiD 
of  those  counts  were  by  the  Court  of  Brror  discovered  to  be  bad,  the  whole  reason  iri 
foimdation  of  the  rule  foil  to  the  ground.  So  for  from  doing  justice  therey  the  Co«t 
would  be  doing  injustice,  because  they  would,  by  aflirming  &e  judgment,  be  awardog 
punishment  not  only  for  the  ofiience  of  which  the  party  had  been  l^ally  convicted,  hot 
for  the  other  offences  contained  in  the  bad  counts  of  which  he  had  not  been  legally  eoii 
victed.  Throughout  the  vdiole  of  the  language  of  Lord  Mansfield  there  was  no  refatMi 
to  a  writ  of  error.  In  the  case  of  Grmt  v.  Aatell  (Doug.  722,  780),  Lord  ManafieldsdL 
"  When  there  is  a  general  verdict  of  guilty  upon  sevml  counts,  i  one  of  them  is  good, 
it  is  held  to  be  sufficient," — sufficient  for  what  ?  To  prevent  a  Court  of  Error  froB 
reversing  the  judgment  ?  No ;  but  *'  sufficient  in  criminal  cases  to  enable  the  OoOC 
to  pronounce  judgment  upon  that  one  count."  His  lordship  alluded  in  that  cms  to 
the  case  of  Reg.  v.  Ingram,  which  was  not  a  writ  of  error,  ^ere  the  Court  was  oM 
on  to  consider  the  question  whether  it  could  sustain  a  judgment  with  diacretiQiHy 
punishment  upon  several  different  offences,  but  a  motion  in  arrest  of  judgment  h 
such  cases  the  Court  set  the  fine  according  to  those  focts  which  were  wcdl  laid. 

Loan  BaouoHAM. — ^When  the  Court  below  sets  the  punishment  or  fine  upontte 
count  which  is  well  laid,  it  does  not  do  so  by  stating  that  the  party  shall  upon  thU 
count  pay  so  and  so  ;  it  says,  generally,  ideo  cimnderatvm  est  etjudicahtm  ewt  gwod^  m 
and  so. 

Kelly  said,  that  the  whole  question  vras  this — ^was  tiiere  any  authority  fear  nA 
intendment,  and  did  the  practice  exist  which  would  support  it  ?  If  their  loidAip 
assumed  that  the  Court  gave  judgment  upon  one  count,  but  nevertheless,  and  WB 
their  eyes  open,  entered  up  judgment  not  upon  one,  but  all,  they  would  be  grvin^a 
foundation  for  an  intendment  which,  if  made  without  that  foundation,  was  folse  in  fat 
and  most  injurious  in  its  consequences.  To  assume  that  which  was  thrown  ootty 
the  noble  lord  to  be  the  practice,  would  be  to  assume  that  which  was  not  the  hX 
and  an  assumption  on  which  might  be  built  up  a  superstructure  of  error  and  incakalh 
ble  injustice.  He  did  not  think  a  record  could  be  found  in  which  such  a  course  kii 
been  pursued.  The  Court  sets  the  fine  upon  such  parts  of  the  indictment  as  they  coa- 
sider  well  laid. 

Lord  Brougham. — But  in  what  state  does  the  record  come  up  to  the  Cooit  of 
Error  ?    Does  the  Court  of  Error  see  what  the  Court  assesses  the  fine  upon  ? 

Kelly, — In  a  motion  for  arrest  of  judgment,  in  which  the  Court  holds  one  count  ort 
of  three  good,  and  punishment  in  respect  to  that  one  count  good,  judgment  is  entaii 
up  on  the  one  count  only,  and  in  that  way  comes  before  the  Court  of  Error.  BsCi 
the  Court  were  of  opinion  that  the  whole  were  well  laid,  and  considered  each  oSbmi 
finable  with  500/.,  it  would  impose  one  fine  of  l,500iL,  so  that  one  judgment  and  CM 
fine  would  be  imposed.  Now,  supposing  that  two  of  the  counts  should  turn  out  to  k 
bad,  then  came  tlie  question,  whether  there  was  any  rule  that  would  compel  their  lad- 
ships  to'presume,  contrary  to  the  principles  of  justice,  tiiat  the  Court  had  imposed  tti 
fine  of  1,500/.  for  the  one  count  that  was  good.  It  was  impossible  that  any  CoBt 
possessed  of  the  smallest  particle  of  understanding,  could  so  act  and  determine.  Bit 
if  their  lordships  did  so,  see  what  the  consequence  would  be.  They  could  only  do  v 
on  the  presumption  that  the  whole  fine  was  imposed  in  respect  of  the  good  count,  mi 
that  the  defendant  suffered  punishment  only  for  the  one  count.  Then,  supposiog  tkt 
he  was  indicted  afterwards  on  the  other  two  counts  and  found  guilty,  he  oowio^ 
plead  autrefois  convict,  but  must  suffer  the  punishment  and  fine  over  again.  Thas 
were  two  cases  which  bore  upon  the  point ;  Rex  v.  Watson  (2  Term  Reports,  190),  wta 
the  Court  gave  judgment  on  the  good  counts,  and  judgment  for  the  defendants  ontbv 
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bftd  count;  and  Feargus  0'Co$mor*s  caat»  in  which  judgment  was  never  completely 
entered  up,  because  the  Attorney-General  had  not  caUed  for  it ;  but  there  was  no 
doubt  the  judgment  would  have  been  given  on  the  good  counts,  and  for  the  defendant 
an  the  bad*  In  all  cases,  whether  at  assizes  or  at  courts  of  quarter  sessions,  or  the 
Queen's  Bench,  whether  in  tnak  for  felonies  or  misdemeanors,  the  same  course  waa 
pnrsned.  If  there  had  been  any  records  made  up  in  any  of  the  courts  of  Westminster 
Hall  that  would  have  suited  the  case  of  the  coimsel  for  the  Crown,  they  would  have 
been  brou^t  forward;  but  the  truth  was,  there  was  no  such  record.  In  Rex  v.  Collier 
(I  Wila.  332),  the  counts  were  expressly  stated  upon  which  the  judgment  was  to  be  en- 
tered up.  Now,  supposing  that  the  judgment  had  been  entered  up  on  the  whole  counts, 
would  it  have  been  supposed  that  sentence  had  been  passed  upon  the  whole  of  them  ? 

Loan  BaouoHAM  recollected  a  case  in  which  he  was  counsel ;  when  he  was  carping 
It  aome  of  the  counts,  the  judge  said,  "  There  is  no  use  in  that ;  for  there  is  clearly  one 
good  count,  and  that  will  support  the  judgment/'  And  the  Court  of  Error  would 
afantys  presume  that  the  Court  had  given  ju^ment  on  the  good  count. 

Loan  Cam FBBLL. — It  would  be  correct  to  do  so  at  that  stage,  because  then  the  Court 
could  enter  up  judgment  upon  which  count  they  chose. 

£f%.-~That  was  precisely  the  difference*  There  was  a  great  and  terrible  mistake 
ia  eonfounding  the  proceedings  when  a  party  was  brought  up  for  judgment,  with  the 
irooeedings  in  error  when  judgment  had  been  pronounced.  If  a  jury  were  about  to 
pponoimoe  a  verdict  in  a  case  where  the  defendant  was  accused  of  one  offence  laid  in 
ie?end  counts^  and  was  it  fortiori  about  to  sufier  punishment  thereon,  he  would  have 
a  right  to  insist,  through  his  counsel,  that  the  Crown  should  make  selection  of  one 
comit,  on  which  they  intended  to  pray  for  execution ;  and  the  Crown  had  no  right  to 
iBBSt  the  application.  If  there  were  three  several  counts  charging  different  offences, 
the  jnry  should  give  three  separate  verdicts,  as  he  could  confidenUy  state,  on  the  autho- 
ni^  of  a  learned  judge  now  present,  who  had  acceded  to  that  course. 

Lou  Campbell  put  a  case  wherein  several  offences  were  charged  in  one  count,  and 
tiie  JCKJ  found  that  the  defendant  waa  guilty  of  some  of  them— would  he  be  entitled  to 
a  irwdiet  of  acquittal  on  the  remainder  ?  E^d  the  law  recognize  the  distinction  of  counts 
iTmr""g  one  presentment  by  the  grand  jury  which  might  be  severable  ? 

MUfy  hsd  no  doubt  whatever  but  that  the  questbn  must  be  answered  in  the  afiirma- 
t]fe»  as  in  an  indictment  for  murder  and  manslaughter,  or  for  burglary  and  larceny, 
ufame  the  defendant  could  be  found  guilty  of  one  and  acquitted  of  the  other  of  the 
diarges,  and  could  refer  in  proof  of  his  assertion  to  the  case  of  Fox  v.  Austin  (in  Lane's 
Reports),  where  the  defendants  were  indicted  for  stealing  1,000  quarters  of  wheat,  and 
te  jury  found  them  guilty  of  stealing  700  quarters  only,  and  acquitted  them  of  the 
sort*  Hfe  contended  that  such  a  distinction  was  of  the  utmost  consequence  both  to  the 
dufendant,  who  might  be  called  upon  to  answer  the  charge  again  as  to  the  300  quar- 
tKi,  if  he  could  not  plead  autrefm  acqmt,  and  to  the  prosecutor,  who  might  sue  on  a 
writ  of  restitution ;  but  he  admitted  that  in  most  cases  such  a  verdict  was  not  necea* 
any*  for  the  punishment  of  larceny  would  be  the  same,  whether  it  was  for  stealing 
IjQOO  or  700  quarters.  His  learned  friend  opposite  had,  with  great  confidence,  but  no 
oAanty,  as  he  usually  made  such  assertions,  argued  that  the  mode  of  entering  the 
faidict  for  which  he  (Mr.  Kelly)  contended  was  contrary  to  law,  and  had  supposed 
•osne  cases  which  never  could  hasre  occurred^  and  some  verdicte  which  nevec 
eonld  have  been  entered.  He  (Mr.  Kelly)  contended,  in  opposition  <o  his  learned 
tamad,  that  the  entry  of  eat  $ine  die  must  be  entered  upon  those  counte  whereon  die 
jpgf  had  r^nmed  a  finding  of  "  Not  guilty,"  and  considered  that  the  dicta  which  had 
teon  granted,  and  the  oases  which  had  been  cited»  fer  the  most  part  arose  firom  ques- 
tioM  which  were  held  over  on  the  triab. 

lioan  BaouoHAic^— Where  the  paints  were  saved  for  the  judges. 

jEf%.F— He  conceived  that  most  oi  the  caaea  did  aziae  in  the  way  stated  by  his 
lovdahip,  where  some  point  was  reserved,  by  the  consent  of  the  Crown,  which  waa 
ttgued  afterwards,  as  if  it  had  been  raised  m  the  proper  form ;  and  in  considering 
wludi,  the  judges  were  in  the  same  positian  as  if  they  were  hearing  a  motion  in  arrest 
of  judgment.  In  such  cases,  too,  the  judgment  waa  never  pronounced.  He  referred 
to  die  case  of  Rex  v.  F^dler  (1  Boa,  &  PuL  180),  which  was  a  motion  in  arrest  of 
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judgment,  and  he  could  not  conceive  that  the  authority  to  be  deduced  from  that  cue  in 
support  of  his  argument  was  at  all  affected  by  the  suggestion  of  his  learned  friend, 
that  the  punishment  there  was  statutable,  for  such  a  consideration  did  not,  in  his  miiri, 
alter  the  circumstances  of  the  case.  He  had  gone  through  all  the  authorities  dtoi 
and  he  could  not  find  any  one  point  bearing  on  proceedings  by  writs  of  error,  or  haTii^ 
the  least  analogy  to  such  cases.  Neither  his  learned  friends  opposite,  nor  counsdiv 
the  plaintiffs,  could  find  one  single  precedent  to  shew  what  the  practice  was  either  of  tfe 
Queen's  Bench,  the  assizes,  or  die  higher  courts,  in  such  a  case  as  the  present.  Indeed 
he  believed  that  out  of  the  tens  of  thousands  of  cases  which  occurred  in  this  country,  tim 
were  not  ten  records  ever  exactly  made  up,  and  even  these  were  generally  drawn  Ir 
some  particular  purpose,  such  as  a  plea  of  autrefois  acquit,  &c.,  and  not  in  ordiiiirf 
practice.  Nay  more,  he  did  not  believe  that  throughout  the  whole  of  the  bocdcs  tliCR 
could  be  found  ten  writs  of  error  like  the  present ;  and  for  his  own  part,  he  was  mi 
aware  of  there  being  one  given  in  full,  and  would  be  glad  to  have  one  pointed  oat  Is 
him.  He  repeated  that  he  did  not  know  of  a  single  writ  of  error,  where  the  coiHh 
differed,  having  been  brought  after  a  motion  in  arrest  of  judgment.  If  such  were  Ik 
case,  as  he  confidently  argued,  he  submitted  that  their  lordships  must  decide  in  Ik 
present  instance  upon  principle,  for  they  could  not  find  any  practice  to  guide  thea 
His  learned  friends,  after  unsparing  assertions  respecting  a  practice  which  never  W 
existed,  challenged  him  to  shew  how  judgment  could  be  entered  for  the  Crown  on  ok 
count,  and  for  the  defendant  on  anoUier.  There  was  not  the  smallest  difllcohy  k 
meeting  that  challenge,  for  by  reference  to  Hale's  Fleas  of  the  Crown,  they  could  U 
such  a  judgment  ready  for  any  one  who  wished  to  refer  to  it,  although  it  might  be  tinl 
a  similar  judgment  never  had  been  entered,  for  the  reasons  he  had  stated.  The  knni 
counsel  read  a  passage  from  the  above  authority  to  the  effect,  that  in  any  case  what 
the  defendant  had  a  right  to  acquittal  by  reason  of  demurrer  autrefois  acquit,  &c.,tkR 
should  be  an  entry  of  eat  sine  die  on  those  charges  whereof  he  was  innocent,  andoM 
their  lordships'  attention  to  the  fact  that  several  instances  of  such  judgments  were  pien 
in  the  same  book.  He  thought  that  would  at  once  answer  the  question  of  his  kuaed 
friend. 

Lord  Campbell  asked  how  the  judgment  was  to  be  entered  when  there  was  one 
coimt  found  for  the  defendant  and  anodier  for  the  Crown,  and  a  motion  in  arreit  of 
judgment  grounded  thereon  took  place  ? 

Kelly  said,  that  the  defendant  was  clearly  entitled  to  entry  of  eat  sine  die  on  tkit 
count  of  which  he  had  been  pronounced  not  guilty. 

Lord  Brougham  suggested,  that  Mr.  Kelly  had  cited  no  case  in  point. 

Kelly  regretted  that  he  had  not  been  able  to  attract  his  lordship's  attention,  botk 
had  just  stated  that  he  had  been  unable  to  cite  any  such  case  ;  but  in  Lord  Hale's  book 
was  to  be  found  the  clear  direction  that,  under  the  circumstances  he  had  supposed,  tis 
judges  were  bound  to  enter  on  the  verdict  of  not  guilty,  ideo  consideratum  quod  eat  mm 
die.  He  again  prayed  their  lordships  to  consider  that  this  was  the  first  time  that  tki 
question  had  arisen,  and  that  they  could  now  prevent  the  recurrence  of  such  injuste 
as  had  occurred  in  the  case  cited,  where  the  accused  was  acquitted,  because  of  defects  k 
the  proceedings,  was  tried  again,  and,  contrary  to  all  principles  of  law,  was  condemned 
and  executed.  They  were  bound  to  act  upon  principle  where  no  authority  existed,  wi 
no  precedent  in  practice  cpuld  be  found,  although  they  were  fully  aware  of  what  M 
practice  ought  to  be.  His  learned  friend  had  accused  him  of  arguing,  with  respeetk 
this  principle,  upon  hypothetical  cases  which  never  could  by  any  possibility  fant 
occurred.  That  might  be  so,  but  he  wbs  content  to  take  their  lordships'  judgnal 
against  him,  if,  on  applying  his  arguments  to  matters  of  fact,  it  would  not  appear  tkt 
his  views  were  correct,  or  if  he  could  not  put  possible  cases  fully  bearing  upon  tk 
points  at  issue.  Now,  he  had  called  their  lordships'  attention  to  an  objection  wfaid 
he  conceived  would  be  fatal  to  this  case,  and  that  was  its  opposition  to  the  principle  of 
law,  that  a  conspiracy  was  one  complete  offence  charged  at  one  time  and  place,  awfce 
had  gone  on  to  suppose  a  case  where  there  might  be  a  conspiracy  with  a  comnoo 
object  carried  on  by  certain  persons  in  very  different  vi^ys,  wherein  some  of  the  perwns 
committed  much  graver  offences  than  others  ;  some  committing  high  treason  and  nwr- 
der,  whilst  the  others  stopped  short  at  drunken  rioting.     Now,  it  was  quite  jwsaWf 
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that  such  a  case  might  happen,  for  it  had  actually  occurred  not  long  ago,  and  the 
counsel  for  the  Crown,  in  arguing  against  his  supposition,  and  urging  their  doctrines, 
which  would  he  fatal  to  justice  in  such  a  case,  had  wrapped  themselves  up  in  vague 
generalities,  and  relied  upon  the  assertion  that  no  judge  would  permit  an  indictment 
charging  such  different  offences  to  go  to  a  jury.  His  answer  to  that  assertion  was, 
tiiat  the  judge  would  have  no  power  whatever  to  withhold  that  issue  in  cases  of  misde- 
meanor, and  that  the  jury  must  try  it. 

The  Lord  Chancellor. — Do  you  mean  to  say  that  that  judge  is  bound  to.  let  all  the 
issue  go  to  the  jury,  and  that  he  would  have  no  power  to  direct  them  to  confine  their 
verdict  to  one  charge,  when  that  was  necessary  for  the  purposes  of  justice,  in  order  to 
prevent  the  defendant  becoming  entangled  in  a  number  of  accusations  ? 

Kelfy  said,  that  whatever  the  case  might  be  in  felonies,  according  to  inveterate 
practice,  it  was  not  competent  to  the  judge  to  restrict  the  jury  to  the  consideration  of 
one  count  in  cases  of  misdemeanor,  and  he  begged  their  lordships'  attention  to  this 
point,  otherwise  a  grievous  and  injurious  misapprehension  might  exist.  He  complained 
tiiat,  in  this  appeal,  the  supposed  indulgence  of  the  judges  in  other  cases  had  been  urged 
against  him  where  such  cases  were  not  at  all  analogous;  but,  for  aught  he  knew 'to  the 
contrary,  it  was  very  possible  that  in  some  cases  the  judge  had  recommended,  though 
he  could  not  have  enforced,  the  Crown  to  make  selections  where  several  misdemeanors 
were  charged.  But  he  had  a  strong  authority  to  refer  their  lordships  to,  which  would 
fully  bear  out  his  statement.  In  a  case  tried  before  the  Lord  Chief  Justice  so  recently 
as  last  week,  there  were  three  distinct  offences  charged — Ist,  that  the  defendants  had 
combined,  in  the  year  1828,  to  defraud  the  pfosecutor  by  bribing  a  foreign  legislature 
to  injure  his  property ;  2nd,  that  they  had  conspired  to  deprive  him  of  the  benefit  of  a 
valuable  lease,  at  a  period  nearly  two  years  subsequent  to  the  former ;  and  drdly,  that 
they  had  conspired  to  injure  him  by  circulating  slanderous  reports  against  his  mercantile 
eredit — this  last  charge  extending  over  a  period  of  seven  years.  There  were  thus 
three  distinct  offences  ;  one  perfect  and  completed  sixteen  years  ago,  another  distinct 
offienoe  completed  two  years  afterwards,  and  the  third  equally  distinct,  and  ranging 
over  a  period  of  seven  years. 

The  Lord  Chancellor.— But  what  took  place  at  the  trial  ? 
.  Kelfy. — He  could  assure  hb  lordship,  for  he  was  personally  engaged  in  it,  that  every 
charge  was  fully  gone  into  from  the  beginning  to  the  end,  and  that  all  the  evidence 
upon  each  part  was  heard,  so  that  he  had  the  painful  duty  of  defending  his  eminent 
clients  against  every  one  of  those  charges.  At  the  close  of  the  case  it  was  true  that  the 
Lord  Chief  Justice,  in  adverting  to  the  evidence,  told  the  jury  that  there  was  no 
evidence  to  support  the  second  and  third  allegations,  and  that  they  must  only  consider 
the  first,  which  was  the  only  one  supported  by  evidence. 

The  Lord  Chancellor  said,  he  was  very  sorry  Mr.  Kelly  had  not  mentioned  this 
when  the  Lord  Chief  Justice  was  present,  for  he  (the  Lord- Chancellor)  had  a 
dear  impression  on  his  mind  that  Lord  Denman  distinctly  told  the  jury  that  they  were 
to  consider  one  branch  of  the  charges  only. 

Kelfy  could  assure  his  lordship  that  he  had  stated  the  circumstances  accurately. 

The  Lord  Chancellor  asked  whether  counsel  had  suggested  the  adoption  of  any 
one  of  the  charges  at  an  earlier  stage  of  the  proceedings,  and  again  expressed  his  regret 
that  the  Lord  Chief  Justice  was  not  present  to  hear  Mr.  Kelly's  statement,  for  he  (the 
Lord  Chancellor)  had  a  very  strong  impression  on  his  mind  that  before  this  trial  came 
on.  Lord  Denman  spoke  to  him,  and  said  that  he  thought  it  was  a  great  injustice  to 
bring  forward  such  an  indictment.  However,  his  attention  was  not  directed  to  the  case 
at  that  time,  but  the  impression  upon  his  mind  was  clearly  as  he  stated. 

Kelfy  replied,  that  he  had  mentioned  the  case  on  the  first  day  of  his  argument,  and 
could  assure  his  lordship  that  he  had  not  made  any  suggestion  whatever  as  to  the 
course  to  be  adopted  in  the  prosecution,  nor  had  any  of  the  counsel  for  the  defendants 
called  upon  the  Crown  to  make  an  election,  and  he  could  confidently  say  that  his  lordship 
was  labouring  under  an  erroneous  impression,  if  he  thought  that  the  whole  of  the 
charges  had  not  gone  to  the  jury,  with  this  reservation  only,  that  the  2nd  and  Srd  were  not 
considered  deserving  of  notice,  on  account  of  there  being  no  evidence  to  support  them. 
But  for  that  circumstance,  however,  and  but  for  the  high  and  irreproachable  character 
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of  his  clients,  they  might  have  been  fioiind  guilty  of  all  three  chaiget.  As  to  the  a«w* 
tion  that  there  could  be  no  objection  to  trying  a  man  for  several  ofl^ces,  be  could  Qnl| 
say  that  he  quite  agreed  in  its  correctness,  when  the  ofienoes  happened  to  be  of  the 
same  sort ;  but  if  Uie  defendant  was  found  guilty  in  such  a  case,  the  Court  wonU  be 
bound  to  pass  a  cumulative  punishment,  for  the  guilt  was  of  course  aggravated  by  mdk 
repetition  of  the  offence.  The  learned  counsel  referred  to  2  Campbell,  wherein  a  deci- 
sion of  Lord  Ellenborough  was  reported,  lajring  it  clearly  down,  that  several  offences  of 
the  same  sort  might  be  charged  in  one  indictment,  and  proceeded  to  apply  that  pnn- 
ciple  to  th^  consideration  of  cases  where  several  frauds,  libels,  or  felonies  might  be 
charged.  He  contended,  that  the  distinction  taken  by  defendants*  counsel  between  tiie 
practice  in  cases  of  felonies  and  misdemeanors  was  fiiUy  borne  out  by  the  authnritisfc 
and  denied  that  the  Crown  was  obliged  to  make  an  election  in  any  case,  save  where  Ae 
offences  charged  were  different  Let  not  their  lordships  be  told  that  the  practice  im 
otherwise  than  as  he  had  stated  it.  In  further  support  of  his  argument,  the  leaned 
counsel  appealed  to  Lord  Brougham's  recollection  of  a  case  tried  before  Mr.  Jostioe 
Holroyd  in  Norfolk,  where  an  action  was  brought  by  a  Methodist  minister  (a  *'Dii- 
senting  parson."  as  the  noble  lord  suggested)  for  three  several  libels,  which  issue  rat 
to  the  jury.  Now,  that  was  no  hypothetical  case,  but  a  matter  of  real  practice,  nd 
he  asked  if  the  parties  to  whose  case  he  had  before  alluded  had  been  convicted,  and  vck 
standing  on  the  floor  to  receive  sentence,  and  that  on  a  motion  in  arrest  of  judgmcaL 
the  Court  held  that  the  three  counts  were  good,  he  asked,  with  the  most  perfect  ooa- 
fidence,  any  of  the  learned  judges  who  were  accustomed  to  administer  the  law,  whedar 
he  would  not  pronounce  a  threefold  sentence  upon  them  according  to  their  aggiafitti 
and  thrice-repeated  guilt  ?  He  submitted  that  even  if  the  practice  were  otherwii^ 
their  lordships  ought  to  reverse  it,  and  to  establish  the  law  upon  the  firm  foundation  df 
justice.  The  words  "  for  the  offences  aforesaid  "  constantly  occurred  in  the  jndgwrai 
of  the  Court  below,  and  it  was  manifest  that  these  terms  were  used  with  respect  to  AeCi 
which  the  house  was  now  asked  by  his  learned  friends  to  infer.  He  submittedp  tian- 
fbre  to  their  lordships,  that  the  position  which  the  defendants  contended  for,  thatwhoe 
there  was  a  general  finding  and  a  cumulative  sentence  upon  a  mimber  of  offences,  soae 
or  any  of  the  counts  in  which  were  bad,  the  sentence  should  be  reversed,  was  good  in 
point  of  law,  and  that  for  that  reason  their  lordships  ought  not  to  affirm  ^e  deosion  of 
the  courts  below.  It  had  been  contended  by  his  learned  friends  opposite,  that  if  soch 
a  doctrine  was  admitted,  parties  would  go  unpunished ;  but  he  contended  that  sick 
would  not  be  the  effect  if  it  appeared  that  there  was  <mly  one  offence  with  whidi  a 
defendant  had  been  charged,  and  of  which  he  had  been  convicted.  The  next  poilt 
which  he  had  to  bring  before  their  lordships  was  the  validity  of  the  6th  count,  wtidk 
charged  the  defendants  with  coni^iring  to  obtain,  by  intimidation  and  the  disfiaef  d 
physical  force,  a  change  in  the  law  and  constitutum  of  the  country.  Now  the  objectioB 
wluch  he  had  raised  to  that  count  had  been  entirely  misunderstood  by  the  karofii 
counsel  for  the  Crown.  That  objection  was  not  that  the  names  of  the  parties  tD  be 
intimidated  had  been  omitted  in  tiie  count,  but  that  the  count  charged  a  coDSfixBCf  Is 
intimidate  without  mentioning  upon  whom,  upon  what  particular  set  of  persons,  iqna 
what  class  of  her  Majesty's  subjects,  and  under  what  circumstances  the  intimidation  m 
to  operate.  It  contained  a  general  charge  of  intimidation  without  pointing  out  the  dm 
or  portion  of  her  Majesty's  subjects,  "  in  the  peace  of  our  lady  tiie  Queen,'*  who  wen  Is 
be  intimidated.  On  this  ground,  therefore,  he  maintained  that  the  count  was  too  genenL 
Some  of  the  cases  to  which  he  had  refenred  their  lordships  had  been  adverted  to,  ud  A9 
had  beentold  that  itwasnotnecessarytoname  the  persons  to  be  intimidated.  Butthatra 
not  the  point ;  when  the  act  was  not  shewn  to  be  unlawful,  when  it  was  consistent  ^nA 
the  count  that  no  crime  need  be  committed,  tiien  tiie  coont  was  bad  for  generaBj- 
He  maintained  that  there  was  nothing  to  guide  tiie  defendants  in  their  defence  as  to  the 
nature  of  the  intimidation  charged.  Upon  that  suljeet,  the  case  cf  Rerv.  GiU  (2  fii& 
&  Aid.  204),  in  the  Queen's  Bench,  was  declared  to  have  gone  to  the  extreme  verge  of  tte 
law;  and  what  was  the  distinction  between  that  case  and  the  present?  TlierethepcriDtf 
"  to  be  cheated  "  and  "  defirauded  "  were  set  forth  by  name ;  but  tiie  means  and  derkci 
for  so  doing  were  not  specified,  and  it  was  held  that  they  iwed  not  be  so.  Heoooeone' 
in  that  decision ;  but  in  the  case  befne  their  lordships  there  was  nothing  to  shew  who 
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rere  the  parties  to  be  intiioidated ;  and  so  much  was  this  the  case,  that  the  counsel  for 
iie  Crown  were  constantly,  in  dealing  with  the  count,  obliged  to  resort  to  the  name  of 
nne  party  or  class  in  the  kingdom  to  fill  up  the  defect.  Why,  if  a  large  number  of 
ersons  might  assemble  together  for  the  purposes  of  intimidation,  where  tlie  object  was 
f  a  lawful  character — ^why,  if  such  was  the  case,  had  that  not  been  stated  in  the  6th 
oont,  which  rendered  the  intimidation  charged  in  it  unlawful  ?  If  this  was  a  good 
Mint  in  law,  to  assemble  a  large  number  of  people  for  intimidation,  no  matter  what  its 
bject  might  be,  was  also  unlawful.  He  maintained  that  the  Crown  was  bound  to  set 
irth  in  the  count  what  it  was  which  rendered  the  intimidation  unlawful.  The  mere 
ae  of  an  adjective,  such  as  "  seditious  "  or  "  unlawful,"  was  not  sufficient,  according 
ae  case  of  Reg.  v.  Peck  (9  Ad.  &  £1. 686),  in  which  it  was  held  that  the  offence  charged 
mat  be  shewn  to  be  "  necessarily  criminal."  In  the  case  of  Beg.  v.  Feargus  O'CoU" 
or  (5  Q.  B.  16),  the  persons  upon  whom  the  intimidation  in  question  had  been  exercised' 
ftrt  specifically  described  as  "  peaceable  subjects  of  the  realm,"  and  yet  even  in  that 
dunt  great  doubts  were  entertained  by  the  Court  of  Queen's  Bench  whether  it  was  not 
■d  for  generality.  He  came  now  to  the  8th  count,  which  he  also  considered  it  would 
e  impossible  for  their  lordships  to  sustain.  Before,  however,  doing  so,  he  begged  to 
sler  their  lordships,  upon  the  point  which  he  had  been  arguing,  to  certain  dicta 
ronounced  by  Lord  Kenyon  in  a  case  whose  name  he  at  that  moment  forgot.  He  laid 
;  down  that  three  things  were  necessary  in  every  criminal  proceeding :  first,  that  the 
■rty  accused  should  be  possessed  of  the  nature  of  the  charge ;  second,  that  the  Court 
boidd  know  what  judgment  was  to  be  pronounced  according  to  law ;  and  third,  that 
oaterity  might  know  what  the  law  was  which  was  to  be  derived  from  the  record.  He 
rithed  to  know  what  law  posterity  was  to  dread  from  die  6th  count,  in  which  there 
RM  no  mention  of  that  which  was  to  make  the  intimidation  unlawful.  The  8th  count 
barged  the  defendants  with  a  conspiracy  to  bring  the  courts  of  law  into  contempt.  In 
lie  mere  "  intent "  laid  in  that  count  there  was  nothing  in  itself  criminal,  yet  it  con- 
titiited  an  essential  part  of  the  charge.  If  courts  at  one  period  of  our  history  were  of 
Qch  a  nature  that  the  evils  under  which  they  suffered  could  not  easily  be  removed,  then 
e  Budntained  that  means  of  the  kind  laid  in  the  8th  count  would  be  legal,  and  if 
uch  means  were  legal  and  constitutional  at  one  time,  they  were  so  at  another.  A  libel 
Q  a  court  of  law  was  another  thing  altogether,  but  he  submitted  that  as  no  illegal 
\qect  was  laid  in  the  indictment,  and  as  it  contained  no  illegal  means  for  gaining  an 
l^ect  not  in  itself  illegal,  the  count  must  be  held  bad.  Again,  as  to  the  question  of 
hree  distinct  findings  upon  one  count,  which  was  not  denied  on  the  part  of  the  Crown, 
nd  there  could  be  no  doubt  that  in  point  of  law  it  was  ground  of  error — learned 
Qonael  opposite,  however,  contended  that,  looking  at  the  record,  the  finding,  so  far  as 
t  exceeded  the  count,  was  surplusage ;  but  the  findings  were  all  equally  good  in  law, 
ud  there  was  no  power  in  their  lordships'  house,  as  a  Court  of  Error,  to  decide  which 
ns  the  "  utile "  and  which  the  "  inutile,**  unless  they  chose  to  usurp  the  preroga- 
liffet  of  the  jury  or  the  Attorney-General.  The  count  might  be  **  exhausted,"  to  use 
Stt  phrase  of  his  learned  friends,  upon  the  subject  in  one  case,  but  it  was  not  exhausted 
far  the  purposes  of  acquittal.  He  would  take  upon  this  point  the  case  of  a  felony,  and 
nqypose  that  a  man  was  indicted  for  stealing  two  horses.  If  upon  trial  he  was  proved 
to  have  stolen  only  one  of  these  horses,  and  a  verdict  found  thereon,  that  was  a  substan- 
IbefsLony,  sufficient  to  support  the  indictment;  but  if  the  jury  found  the  defendant 
Snilty,  first  of  stealing  one  horse  and  then  of  stealing  another,  such  a  finding 
«nikl  be,  he  conceived,  erroneous.  The  Attomey-Oeneral  for  England  had  con- 
tfdcid  that  there  was  a  difference  between  indictments  for  conspiracy  and  for  other 
afcncts,  in  respect  to  the  number  of  defendants.  He  was  not  aware  of  any  such 
liffBfence.  Where  several  parties  are  indicted  for  several  misdemeanors,  you  may 
ind  one  guilty  of  one  and  the  others  of  others ;  but  the  question  Lb,  not  whether  on  the 
tame  indictment  you  may  find  A.  B.  guilty  of  one  offence  and  C.  D.  of  another,  but 
whether  upon  one  count  of  an  indictment  you  can  find  four  persons  out  of  eight  guilty 
€  one  part,  and  the  other  four  guilty  of  another  part.  No  authority  had  been  cited  for 
his.  The  case  of  Feargus  O*  Connor  and  Others  was  in  point.  In  that  case,  the 
kttomey-Cknieral  suggested  to  Mr.  Baron  Rolfe,  the  judge  who  tried  the  case,  the 
▼OL.  I.  u 
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difficulty  which  arose  from  a  Tariety  of  counts,  and  said  it  was  not  necessary  that  sD 
the  defendants  should  be  oonyicted  on  every  count ;  the  judge  said^  "  No ;  but  yen 
cannot  convict  A.  of  one  offence  in  one  count,  B.  of  another,  and  C.  of  a  third ; "  and 
the  jury  were  told  that  they  could  not  find  several  defendants  guilty  <m  one  coont, 
though  they  could  find  the  several  defendants  guilty  on  several  counta.  But  in  iht 
present  case,  there  was  one  offence  laid  in  one  count,  and  three  persons  had  been  found 
guilty  of  different  offences  thereon,  amd  had  been  sentenced  for  more  offences  tfan 
they  had  been  tried  for.  If  their  lordships  looked  at  the  records,  and  the  records  oolyy 
to  see  what  the  Court  below  had  done,  they  would  find  that  the  Court  did  not  reject  soy 
two  or  more  of  the  findings  on  the  ground  of  surplusage  ;  the  Court  proceeded  to  psii 
sentence  on  them,  not  to  reject  them.  On  the  point  of  discontinuance,  what  had  beea 
the  result  of  the  whole  of  the  authorities  ?  Although  one  case  had  been  cited  firm 
"Siderfin,  where  a  want  of  continuance  in  mesne  process  had  been  held  to  be  cmed 
by  appearance,  it  was  only  where  a  statute  intervened  and  cured  the  defoct  of 
discontinuance. 

Lord  BaouoHAM.^Lord  Chief  Justice  Saunders  said  it  was  appearance /ler  cc— is 
ley. 

Kelly. — I  am  not  aware  of  any  other  case  in  wluch  discontinuance  was  held  to  k 
cured  by  common  law.  Lord  Coke  (Co.  litt.  325,  a.)  took  a  distinction  betweea 
discontinuance  and  miscontinuance,  and  if  Siderfin  was  right  in  saying  that  Lad 
Chief  Justice  Saunders  held  that  it  was  by  common  law,  it  merely  shewed  that  there 
might  be  exceptions  to  the  rule.  But,  in  feet,  this  was  an  attempt  to  limit  the 
statute.  It  had  been  said  that  it  was  for  the  purpose  of  trial  only ;  but  it  most  be  Mt 
for  the  mere  trial  itself,  but  all  its  incidents  and  emergencies.  If  the  Court  limited  it 
to  the  trial,  there  could  be  no  power  to  record  the  v^dict.  As  no  statute  warranted 
discontinuance  in  criminal  cases,  and  as  there  had  been  a  discontinuance  here,  it  vst 
an  error,  and  there  ought  to  be  judgment  thereon.  The  case  of  Rex  v.  Hart  emd  WMk 
(3  State  Trials,  1344)  shewed  tibe  proper  form  of  discontinuance.  Then,  with 
respect  to  the  judgment  of  acquittal,  to  which  some  of  the  defendants  were  entiided. 
there  was  on  the  record  no  judgment  at  all,  and  if  the  parties  were  charged  again  vith 
the  same  fects,  they  could  not  plead  autrefois  acquit.  The  other  side  said*  "  Hioaglk 
you  have  no  judgment  of  acquittal,  this  Court,  sitting  as  a  Court  of  Error,  has  anthorii^ 
to  amend  the  judgment  on  that  point."  He  (Mr.  Kelly)  said  the  Court  of  JSrror  hadB» 
power  to  amend  the  judgment.  Their  lordships  might  reverse  the  judgment,  but  coold 
not  amend  it,  and  give  a  new  judgment  which  the  Court  below  oi^;ht  to  have  givea. 
Here  is  no  perfect  record  of  acquittal.  (Viner's  Abridg.  tit.  "Error,"  B.  b.  pi.  18.)  With 
respect  to  Uie  challenge  of  the  array,  the  great  question  was,  whether  the  challenge  ivse 
the  right  remedy  or  not.  It  had  been  contended  that,  as  there  had  been  no  nnindififerencf 
or  ddfeult  on  the  part  of  the  sheriff;  there  was  no  challenge  of  the  array.  But  the 
challenge  of  the  array  was  a  remedy  given  to  the  subject  to  secure  him  a  fisir  triaL  la 
former  times  the  sheriff  was  the  only  officer ;  but  J}y  statute  new  officers  were  salh 
stituted  or  superadded  to  the  sheriff'  and  his  officers ;  but  this  substitution  did  not  tske 
away  the  challenge  of  array,  which  was  as  open  as  by  the  common  law  to  the  oniiidif- 
ferency  or  defeult  of  the  sheriff  and  his  officers. 

The  Attorney-General  said  he  was  not  aware  of  any  case  in  which  the  Crown  had 
not  been  allowed  the  right  of  a  general  reply;  and  in  waiving  that  right  on  this 
occasion,  he  wished  to  guard  against  its  being  regarded  as  a  precedent. 

Loan  Campbell  said  that  the  learned  Attorney- Greneral  not  replying,  would  kive 
the  question  as  it  was.  But  he  (Lord  Campbell)  found  a  case  on  the  journals  of  the 
•  house,  in  which  the  Attorney- General  applied  for  leave  to  reply  on  hie  part  of  the 
Crown,  and  the  defendants'  counsel  objected.  The  Attorney- General  was  infonned 
that  it  was  not  according  to  the  usage  of  their  lordships'  house  that  he  should  hare  a 
general  reply. 

The  Attomey-General  relied  upon  a  case  of  high  treason  in  1745,  in  fevoor  of 
the  right. 

The  Lord  Chancellor  thought  it  better  that  they  should  give  no  opinion  on  the 
aubject.    He  had  prepared,  he  said,  certain  questions  arising  out  of  this  case  for  the 
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eonsideration  of  the  Qaeexi'8  judges,  and  he  therefore  moved  that  they  be  submitted  to 
them  with  that  view. 

The  questions  having  been  put  and  agreed  to,  the  further  consideration  of  the  case 
was  (on  the  motion  of  the  Lord  Chancdlor)  adjourned. 

The  following  were  the  Questions  put  to  the  Judges  :— 

1.  "  Are  all  or  any,  and  if  any,  which,  of  the  counts  in  the  indictment  bad  in  law ; 
BO  that  if  such'count  or  counts  stood  alone  in  the  indictment,  no  judgment  against  the 
defendants  could  properly  be  entered  up  on  them  ? 

2.  "  Is  there  any,  and  if  any,  what,  defect  in  the  findings  of  the  jury  upon  the  trial 
of  the  said  indictment,  or  in  the  entering  of  such  findings  ? 

3.  "  Is  there  any  sufficient  ground  for  reversing  the  judgment,  by  reason  of  any 
defect  in  the  indictment,  or  of  the  findings,  or  entering  of  the  findings,  of  the  jury  upon 
the  said  indictment  ? 

4.  "  Is  there  any  sufficient  ground  to  reverse  the  judgment,  by  reason  of  the  mat- 
ters stated  in  the  pleas  in  abatement,  or  any  of  them,  or  the  judgments  upon  such 
pleas? 

5.  "Is  there  any  sufficient  ground  for  reversing  the  judgment,  on  account  of  the 
continuing  the  trial  in  the  vacation,  or  of  the  order  of  the  Court  for  that  purpose  ? 

6.  "Is  there  any  sufficient  ground  for  reversing  the  judgment,  on  account  of  the 
judgments  of  the  Court  overruling  and  disallowing  the  challenges  to  the  array,  or  any 
or  either  of  them,  or  of  the  matters  stated  in  such  challenges  ? 

7.  "  Is  there  sufficient  ground  to  reverse  the  judgment,  by  reason  of  any  defect  in  the 
entry  of  continuances  from  the  said  trial  to  the  said  15th  day  of  April,  regard  also  being 
had  to  the  appearance  df  the  defendants  on  the  said  last-mentioned  day  ? 

8.  "  Is  there  any  sufficient  ground  to  reverse  or  vary  the  judgment  on  account  of 
the  sentences,  or  any  or  either  of  them,  passed  on  the  respective  defendants,  regard 
being  had  particularly  to  the  recognizances  required,  and  to  the  period  of  imprisonment 
dependent  upon  the  entering  into  such  recognizances  ? 

9.  "  Is  there  any  sufficient  ground  to  reverse  the  judgment  on  account  of  the 
judgments  on  the  assignments  of  error  coram  nobis,  or  any  or  either  of  them,  or  of  the 
matters  stated  in  such  assignments  of  error,  or  any  or  either  of  them  ? 

10.  "  Is  there  any  sufficient  ground  for  reversing  the  judgment  by  reason  of  its  not 
containing  any  entiy  as  to  the  verdicts  of  acquittal  ? 

11.  "  In  an  indictment  consisting  of  counts  A.,  B.,  C,  where  the  verdict  is  guilty 
of  all  ^nerally,  and  the  counts  A.  and  B.  are  good,  and  the  count  C.  is  bad ;  the 
judgment  being  that  the  defendant  for  the  offences  aforesaid  be  fined  and  imprisoned  ; 
wluch  judgment  would  be  sufficient  in  point  of  law  if  confined  expressly  to  counts 
A.  and  B. ;  can  such  judgment  be  reversed  on  a  writ  of  error  ?  Will  it  make  any 
difference  whether  the  punishment  be  discretionary  as  above  suggested,  or  a  punishment 
fixed  by  kw  ?" 

The  judges  requiring  time  to  answer  these  questions  until  after  their  circuits,  which 
were  appointed  to  commence  the  next  day,  the  further  consideration  of  the  case  was 
i^ramed  to  the  2nd  of  September. 
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Monday,  September  2,  1844. 

Oi'ixioNS  delivered  by  the  Judges  on  the  Questions  of  Law  propounded  to  tbem. 

LORD  CHIEF  JUSTICE  TINDAL. 
First  Question. 
My  lords,  the  first  question  proposed  by  your  lordshipe  to  her  Majesty's  judges  is 
this,  viz.  : — 

"  Are  all,  or  any,  and  if  any,  which  of  the  counts  in  the  indietment*  bad  in  lnw«  so 
that  if  such  count  or  counts  stood  alone  in  the  indictment*  no  jodgBCit 
against  the  defendants  could  properly  be  entered  upon  them  ?" 

My  lords,  the  answer  to  this  question  will  depend  upon  the  consideratioii,  wfaetlKr 
all  the  counts  of  the  indictment  are  framed  with  that  proper  and  convenient  oertain^ 
with  respect  to  the  substance  of  the  charge  of  conspiracy  which  the  law  requires :  lor, 
undoubtedly,  if  any  of  such  counts  are  framed  in  so  loose,  uncertain,  or  inapt  a  manner, 
as  that  the  defendants  might  have  avaUed  themselves  of  the  insufficiency  of  the  indict- 
ment upon  a  demiurrer,  there  is  nothing  to  prevent  them  from  having  the  same  advn- 
tage  of  the  objection  upon  a  writ  of  error. 

The  crime  of  conspiracy  is  complete  if  two,  or  more  than  two,  should  agree  to  do  an 
illegal  thing,  that  is,  to  effect  something  in  itself  unlawful,  or  to  efifect»  by  unkvfd 
means,  something  which  in  itself  may  be  indifierent  or  even  biwfiil; 

That  it  was  an  offence  known  to  the  common  law,  and  not  first  created  by  die 
statute  33  Edward  1,  is  manifest.  That  statute  speaks  of  oon^iracy  as  a  term  at  tkn 
time  well  known  to  the  law,  and  professes  only  to  be  "a  definition  of  consinrators." 

It  has  accordingly  been  always  held  to  be  the  law,  that  the  gist  of  the  offienoe  of 
conspiracy  is  the  bare  engagement  and  association  to  break  the  law,  whether  any  act 
be  done  in  pursuance  thereof  by  the  conspirators  or  not.  {Reg.  v.  Best  and  Otken^ 
Salk.  174  ;  and  Rex  v.  Edwards  and  Others,  8  Mod.  320.) 

No  serious  objection  appears  to  have  been  made  at  joxxx  lordships*  bar  against  tiie 
sufficiency  of  any  of  the  counts  prior  to  the  sixth.  Indeed  there  can  be  no  question 
but  that  the  charges  contained  in  the  first  five  counts  do  amount  in  each  to  the  leg«I 
offence  of  conspiracy,  and  are  sufficiently  described  therein. 

There  can  be  no  doubt,  but  that  the  agreeing  of  divers  persons  together  to  raise  dis- 
content and  disaffection  amongst  the  liege  subjects  of  the  Queen ;  to  stir  up  jealousies, 
hatred,  and  ill-will  between  different  classes  of  her  Majesty's  subjects ;  and  espedailr 
to  promote  amongst  her  Majesty's  subjects  in  Ireland  feelmgs  of  ill-vrill  and  hostility 
towards  her  Majesty's  subjects  in  the  other  parts  of  the  United  Kingdom,  and  espe- 
cially in  England  ;  which  charges  are  found  in  each  of  the  five  coimts  which  first  occar 
in  the  indictment,  do  form  a  distinct  and  definite  charge  in  each  gainst  the  sefenl 
defendants,  of  an  agreement  between  them  to  do  an  illegal  act,  and  it  therefore  beoomo 
unnecessary  to  consider  the  other  additional  objects  and  purposes  alleged  in  some  of 
those  respective  counts  to  have  been  comprised  within  the  scope  of  the  agreemot  of 
the  several  defendants. 

With  respect,  however,  to  the  sixth  and  seventh  counts,  in  the  form  in  wluch  dieT 
stand  upon  this  record,  we  all  concur  in  opinion  that  they  do  not  state  the  illegtl 
purpose  and  design  of  the  agreement  entered  into  between  the  defendants,  with  such 
proper  and  sufficient  certainty,  as  to  lead  to  the  necessary  conclusion  that  it  was  an 
agreement  to  do  an  act  in  violation  of  the  law.  Those  two  counts  do,  in  substance* 
state  in  each  of  them  the  agreemoit  of  the  defendants  to  have  been  **  to  cause  an<J 
procure  divers  subjects  to  meet  together  in  large  numbers  for  the  unlawful  and  sedi- 
tious purpose  of  obtaining,  by  means  of  the  intimidation  to  be  thereby  caused,  and  br 
means  of  the  exhibition  and  demonstration  of  the  great  physical  force  at  such  meetin^Si 
changes  in  the  government,  laws,?mnd  constitution  of  the  realm." 
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Now,  though  it  may  he  inferred  from  this  count,  that  the  object  of  the  defendants 
was  probably  illegal,  yet  it  does  not  appear  to  us  to  be  so  alleged  with  sufficient  cer- 
tainty. 

The  word  "  intimidation"  is  not  a  technical  word ;  it  is  not  vocaiulum  artis,  having 
a  necessary  meaning  in  a  bad  sense ;  it  is  a  word  in  common  use,  employed  on  this 
occasion  in  its  popular  sense ;  and  in  order  to  give  it  any  force,  it  ought  at  least  to 
appear  from  the  context  what  species  of  fear  was  intended,  or  upon  whom  such  fear 
was  intended  to  operate. 

But  these  counts  contain  no  intimation  whatever  upon  what  persons  this  intimida- 
tion is  intended  to  operate  :  it  is  left  in  complete  uncertainty,  whether  the  intimidation 
was  directed  against  the  peaceable  inhabitants  of  the  surrounding  places ;  against  the 
subjects  of  the  Queen  dwelling  in  Ireland  in  general ;  against  persons  in  the  exercise 
of  public  authority  there ;  or  even  against  the  legislature  of  the  realm. 

Again,  the  mere  all^ation  that  these  changes  were  to  be  obtained  by  the  exhibition 
and  demonstration  of  physical  force,  without  any  allegation  that  such  force  was  to  be 
vied,  or  threatened  to  be  used,  seems  to  us  to  mean  no  more  than  the  mere  display  of 
amnbers,  and  consequently  to  carry  the  matter  no  further. 

Applying  the  same  principle  and  mode  of  reasoning  to  the  consideration  of  the  eighth, 
ninth,  and  tenth  counts  of  the  indictment,  we  all  concur  in  opinion,  that  the  object  and 
purpose  of  the  agreement  entered  into  by  the  defendants  and  others,  as  disclosed  upon 
those  counts,  is  an  agreement  for  the  performance  of  an  act  and  the  attainment  of  an 
object,  which  is  a  violation  of  the  laws  of  the  land. 

We  think  it  unnecessary  to  state  reasons  in  support  of  the  opinion,  that  an  agree- 
ment between  the  defendsmts  and  others  to  diminish  the  confidence  of  her  Majesty^s 
■objects  in  Ireland  in  the  general  admimstration  of  the  law  therein ;  or  an  agreement 
to  bring  into  hatred  and  disrepute  the  tribunals  by  law  established  in  Ireland  for  the 
idministration  of  justice,  are  each  and  every  of  them  agreements  to  effect  purposes  in 
maniSest  violation  of  the  law. 

Upon  the  sufficiency  of  the  eleventh  count,  no  doubt  whatever  has  been  raised. 

In  answer,  therefore,  to  the  first  question,  we  are  all  of  opinion  that  the  sixth  and 
serenlh  counts  of  the  indictment,  and  those  counts  only,  are  bad  in  law ;  so  that  if 
they  stood  alone  in  the  indictment,  no  judgment  against  the  defendants  could  properly 
be  entered  up  on  them. 

Second  Quewtum* 

The  question  secondly  proposed  by  yoiur  lordships  is  this  :-^ 

"  Is  there  any,  and  if  any,  what  defect  in  the  findings  of  the  jury  upon  the  trial  of 
the  said  indictment,  or  in  the  enterings  of  such  findings  ?" 
My  lords,  upon  this  question  we  all  agree  in  opinion  that  the  findings  of  the  jury 
upon  the  first,  second,  third,  and  fourth  counts  of  the  indictment  are  not  supportable 
ialaw.  With  respect  to  the  first  and  second  counts,  upon  the  ground  that  the  jury 
not  only  find  the  eight  defendants  to  be  guilty  of  a  joint  conspiracy  charged  in  each  of 
time  counts,  but  also  find  a  certain  number  of  those  eight  defendants  to  have  been 
gnlfy  of  separate  and  distinct  conspiracies  under  the  same  counts.  With  respect  to 
the  third  count,  because  they  find  three  of  the  defendants  guilty  of  a  conspiracy  to 
eftet  all  the  objects  stated ;  the  rest  of  the  defendants,  except  Thomas  Tiemey,  guilty 
of  a  conspiracy  to  effect  part  only,  and  Thomas  Tiemey  a  still  smaller  part  of  the 
objscts  mentioned  in  the  third  count. 

And  a  similar  objection  in  point  of  principle  applies  to  the  findings  upon  the  fourth 
ooontt  on  which  all  are  found  guilty  of  the  whole  of  the  charge,  except  Mr.  'Hemey^ 
^  is  found  guilty  of  part  only. 

And  the  reason  and  ground  for  such  opinion  is  this : — That  as  each  count  of  the 
indietment  charges  one  conspiracy  or  unlawful  agreement,  and  no  more  than  one, 
Against  all  the  defendants  in  such  count,  so  the  jury  could  find  only  one  conspiracy  or 
Qolawfiil  agreement  on  each  separate  count ;  for  though  it  was  competent  to  the  jury 
tofiad  one  conspiracy  on  each  count*  and  to  have  included  in  that  finding  all  or  any 


474  OX:ONNELL  AND  OTH£BS  tr.  THE  QUEEN. 

number  of  the  defendants,  yet  it  was  not  competent  for  them  to  find  some  of  tiie 
defendants  guilty  of  a  conspiracy  to  effect  one*or  more  of  the  objects  stated,  and  othen 
of  the  defendants  guilty  of  a  conspiracy  to  effect  others  of  the  objects  stated,  became 
that  is,  in  truth,  finding  several  conspiracies  on  a  count  which  chaises  only  one. 

The  case  of  Rex  v.  Hempstead  (Russ.  &  Ry.  C.  C.  344)  is  strong  in  support  of  tiiii 
principle  when  applied  to  the  case  of  larceny.  The  indictment  contains  one- charge: 
the  jury  cannot  &id  more  than  one. 

We  therefore  agree  that  the  findings  of  the  jury  on  the  first  four  counts  of  the  indict- 
ment are  not  authorized  by  law,  and  are  incorrectly  entered  upon  the  record. 

Third  Question. 

The  third  question  proposed  to  her  Majesty's  judges  is  :— 

"  Whether  there  is  any  sufficient  ground  for  reversing  the  judgment  by  reas<Hi  of 
any  defect  in  the  indictment,  or  of  the  findings,  or  entering  of  the  findings  of 
the  jury  upon  the  said  indictment  ?" 

My  lords,  this  question  does  to  a  very  considerable  extent  comprise  the  same  points 
of  inquiry  as  those  which  form  the  subject  of  the  11th  question  put  to  os  by  your  kid- 
ships  ;  and  as  there  is  a  difference  of  opinion  amongst  the  judges,  I  beg  to  inform  yov 
lordships  that  it  is  my  own  opinion  only  that  I  now  offer  in  answer  to  this  questioo. 

In  order  to  arrive  at  a  satisfeictory  answer  to  this  question,  it  appears  to  me  neces- 
sary to  consider  it  as  divided  into  two  separate  parts ;  namely,  first,  whether  in  tke 
case  of  an  indictment  consisting  of  several  counts,  upon  which  Uiere  has  been  a  venfiot 
with  proper  findings,  and  a  general  judgment  against  the  d^endants,  such  ju4giBeit 
shall  be  reversed  by  reason  of  the  defect  or  insufficiency  of  one  or  more  of  the  coonts? 
And,  secondly,  upon  the  supposition  that  all  the  counts  are  good,  but  the  findings  of 
the  jury  defective  as  to  some  of  them,  whether  a  reversal  of  such  judgment  shall  t^ 
place  by  reason  of  such  insufficient  findings. 

And  in  answer  to  the  first  branch  of  this  inquiry,  I  conceive  it  to  be  the  law,  tiiatia 
the  case  of  an  indictment,  if  there  be  one  good  count  in  an  indictment,  upon  whii^  tke 
defendants  have  been  declared  guilty  by  proper  findings  on  the  record,  and  a  judgment 
given  for  the  Crown,  imposing  a  sentence  authorized  by  law  to  be  awarded  in  resptd 
of  the  particular  offence,  that  such  judgment  cannot  be  reversed  by  a  writ  <^  error  bj 
reason  of  one  or  more  of  the  counts  in  the  indictment  being  bad  in  point  of  law. 

In  a  civil  action,  indeed,  if  the  same  state  of  facts  be  supposed — that  is*  one  count  m. 
the  declaration  good  in  law,  and  others  bad — a  verdict  finding  general  damages  agaioit 
the  defendant  upon  all  the  counts ;  and  a  judgment  upon  the  whole  record  for  the 
plaintiff;  the  whole  judgment  would  undoubtedly  be  reversed  upon  a  writ  of  error,  and 
a  venire  de  novo  awarded.     Because,  in  that  case,  the  judgment  is  for  damages,  nhkk 
are  given  as  well  upon  the  bad  count  as  the  good :  the  jury  having  no  power  to  finds 
verdict  for  the  plaintiff  upon  any  one  count,  without  finding,  in  contemplation  of  kw, 
some  damages  {dso  upon  that  count,  so  that  the  whole  amount  of  the  damages  fisand 
must  be  the  aggregate  of  the  separate  sums  found  upon  the  good  and  bad  ooonts  tq^ 
ther,  and  the  Court  cannot  see  how  much  arises  from  the  good  count  and  how  mock 
from  the  bad.     Of  necessity,  therefore,  and  to  do  justice  between  the  parties,  and  is 
order  to  ascertain  the  real  damages  sustained  by  the  plaintiff  upon  the  good  ooont,  ^ 
judgment  must  be  set  aside.     No  judgment  of  a  Court  can  be  given  on  an  nnoatsii 
'verdict,  and  the  verdict  becomes  uncertain  the  moment  the  damages,  or  any  part  of 
them,  are  referable  to  a  bad  count.    But  this  rule  has  always  been  thought  prodoctife 
of  great  inconvenience  even  in  civil  cases,  and  has  been  described  by  Lord  MansfieU 
"  as  80  inconvenient  and  ill-founded  a  rule,  that  he  exceedingly  lamented  it  should 
ever  have  been  established."    (Grant  v.  Astle,  Dougl.  730.)    And  in  another  case,  ^ 
same  eminent  person  draws  the  distinction  between  civil  suits  and  criminal  proceedii^ 
laying  it  down  broadly,  "that  in  criminal  cases  the  rule  is,  that  if  there  is  anycoe 
count  to  support  the  verdict,  it  shall  stand  good,  notwithstanding  all  the  rest  are  bid" 
{Peake  v.  Oldham,  Cowp.  275)  ;  a  doctrine  which  had  been  already  laid  down  by  tke 
Court  of  Queen's  Bench,  in  the  case  of  Rex  v.  Benfield  and  Another  (2  Burr.  986), 
"  that  the  reason  of  the  rule  which  obtains  in  civil  actions  does  not  hold  in  indictmeati 
or  informations,"  and  "  that  if  part  of  the  charge  in  one  of  the  counts  had  not  been 
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the  ground  of  an  indictment,  it  would  only  go  towards  lessening  the  punishment,  and 
would  not  be  a  sufficient  reason  for  arresting  the  judgment." 

Indeed  it  is  manifest,  without  looking  for  any  authority  for  the  purpose,  that  there  i8 
no  analogy  whatever  between  the  two  cases.  In  criminal  proceedings  the  jury  have  no 
other  question  before  them  than  whether  the  prisoner  is  guilty  or  not  guilty  of  the  charge 
in  the  indictment ;  no  other  duty  to  perform  than  that  of  pronouncing  him  to  be  the 
one  or  the  other,  lliey  have  no  concern  whatever  with  assessing  or  awarding  the 
punishment.  It  is  the  province  of  the  Court  to  pass  sentence  on  the  whole  or  on  part 
of  the  record  as  the  law  requires  ;  either  a  fixed  punishment  if  any  statute  has  so 
directed,  or  if  a  discretionary  punishment  is  given  by  law,  such  measure  of  punishment 
as  under  the  particular  circumstances  the  defendant  ought  to  receive.  The  uncer- 
tainty and  confusion  which  arise  in  civil  suits,  from  a  general  verdict  in  a  civil  action 
where  one  of  the  counts  cannot  be  supported,  can  never  arise  in  a  criminal  proceeding. 
There  is  one  count  that  is  good,  one  verdict  upon  which  the  defendant  is  found  guilty^ 
and  one  sentence,  of  the  punishment  awarded  by  law  ;  either  a  certain  punishment,  or 
a  discretionary  punishment,  according  as  the  one  or  the  other  is  called  for  by  the  law ; 
but  where  discretionary,  a  punishment  fixed  and  ascertained  by  the  judge  who  tried  the 
cause,  or  by  the  Court  of  King's  Bench,  before  which  Court  the  defendant  is  brought 
to  receive  his  sentence. 

In  the  nature  of  the  thing  itself,  therefore,  there  seems  no  reason  or  principle  upon 
which  the  judgment  in  a  criminal  case  should  be  reversed  upon  a  writ  of  error,  by 
leaBon  of  the  defectiveness  of  one  count.  In  cases  of  felony,  where  the  indictment 
contains  several  counts,  a  proceeding  altogether  unknown  in  ancient  times,  it  is  well 
Imown  in  practice  that  the  various  counts  have  been  introduced,  not  for  the  purpose  of 
diarging  the  prisoner  with  divers  and  distinct  felonies,  but  for  the  purpose  of  meeting 
any  difiEiculty  which  might  arise  on  the  trial  from  the  mis- description  of  the  offence  in  a 
amgle  count.  An  example  of  daily  recurrence  will  make  the  point  clear.  In  an 
indUctment  for  cutting  and  wounding,  under  the  statute  Ist  Vict.  c.  85,  the  indictment 
ordinarily  contains  two  counts  at  the  least,  one  stating  the  intent  to  have  been  to 
disable,  another  to  do  grievous  bodily  harm.  But  the  only  object  of  the  prosecutor  in 
making  this  double  statement  is,  that  as  the  charge  may  take  a  different  complexion 
and  character  from  the  evidence  at  the  trial,  the  chance  of  the  offender's  escape  by  the 
mis-description  of  the  offence  may  be  avoided.  In  no  case,  however,  was  it  ever  known 
in  practice  that  the  two  counts  of  the  indictment  contained  two  different  charges  of 
fidonious  cuttings  and  woundings ;  but  one  corpus  delicti  only,  under  two  different 
descriptions.  And  if  the  prosecutor  in  any  charge  of  felony  should  offer  evidence 
tending  to  prove  two  distinct  charges  of  felony,  he  would  be  stopped  immediately  by 
tiie  presiding  judge,  and  directed  to  make  his  election  upon  which  single  charge  of  felony 
he  intended  to  proceed.  Now,  suppose  in  the  case  last  put,  of  the  two  counts  for  the 
•■me  offence,  a  general  verdict  of  guilty,  a  sentence  of  imprisonment  with  hard  labour 
i»r  twelve  calendar  months  (which  is  a  discretionary  punishment),  and  after  the  sentence 
passed,  it  should  be  discovered  that  one  of  the  counts  in  the  indictment  was  defective* 
In  consequence  of  the  omission  of  some  necessary  averment,  and  a  writ  of  error  should 
be  brought ;  it  would  surely  be  against  all  principle  both  of  law  and  reason  (for  as  to 
my  decision  in  support  of  such  a  doctrine,  none  can  be  found)  that  the  judgment  should 
lie  rerersed,  and  the  party  who  had  been  convicted  on  the  indictment  discharged  from 
lU  punishment  for  his  offence. 

It  must  indeed  be  conceded,  that  the  practice  in  the  case  of  a  prosecution  for  a  mis- 
demeanor so  fiEur  differs  from  that  in  a  prosecution  for  felony,  that  there  may  be 
(llioiigh  it  is  not  usually  the  case)  several  counts  for  distinct  offences  contained  in  one 
and  the  same  indictment.  In  that  case,  the  prosecutor  is  not  always  put  to  his  election, 
na  in  the  case  of  felony ;  but  the  trial  may  proceed,  and  the  sentence  may  be  passed, 
iot  several  offences  distinct  from  each  other.  But  the  consequences,  so  for  as  relates 
to  the  present  subject  of  inquiry,  appear  to  be  the  same,  both  in  the  charge  for  felony, 
and  the  charge  for  misdemeanor.  The  moment  the  discretionary  punishment  is  pro- 
aoonced  by  the  judge,  whether  it  be  upon  a  single  offence  described  differently  in 
Tarious  counts  of  the  indictment,  or  for  divers  and  distinct  misdemeanors  charged  in 
different  counts,  that  discretionary  punishment,  so  awarded  by  the  judge,  stands  in  the 
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place  of  the  fixed  punishment  in  the  case  of  the  felony.  And  the  Court  of  Error  has  w 
more  riirht  to  presume  or  to  intend,  that  any  part  of  the  discretionary  punishment  in 
the  case  of  misdemeanor  has  heen  awarded  in  respect  of  an  insufficient  count,  than 
in  the  case  of  felony  to  presume  that  the  fixed  punishment  has  been  given  upon  t 
defective  count,  where  there  is  a  valid  count  to  support  it. 

It  was  urged  at  your  lordships'  bar,  that  all  the  instances  which  have  been  bnxi|^ 
forward  in  support  of  the  proposition,  that  one  g^ood  count  will  support  a  genaal 
judgment  upon  an  indictment  in  which  there  are  also  bad  counts,  are  cases  in  «"  * 
there  was  a  motion  in  arrest  of  judgment,  not  cases  where  a  writ  of  error  has 
brought.  This  may  be  true ;  for  so  far  as  can  be  ascertained,  there  is  no 
instance  in  which  a  ^-rit  of  error  has  been  ever  brought  to  reverse  a  judgment  upon  m 
indictment  upon  this  ground  of  objection.  But  the  very  circumstance  of  the  tefonl 
by  the  Court  to  arrest  the  judgment,  where  such  arrest  has  been  prayed  on  the  gnand 
of  some  defective  count  appearing  on  the  record,  and  the  assigning  by  the  Court,  as  the 
reason  for  such  refusal,  diat  there  was  one  good  count  upon  which  the  judgment  ngte 
be  entered  up,  affiords  the  strongest  argument  tiiat  they  thought  the  judgment,  whn 
entered  up,  was  irreversible  upon  a  writ  of  error.  For  such  answer  would  not  odier- 
wise  have  been  given:  it  could  have  had  no  other  effect  than  to  mislead  the  proeecatort 
if  the  Court  were  sensible  at  the  time  that  the  judgment,  when  entered  up.  nigk 
afterwards  be  reversed  by  a  Court  of  Error.  It  is  surely  imposnble  that  the  jutes 
could  have  pronounced  the  opinion  in  Re*  v.  Fuller  (1  Bos.  &  Pull.  184),  U  they 
had  not  been  fully  satisfied  that  the  objection  was  unavailable  in  any  stage  of  iht 
proceedings. 

It  has  been  objected,  however,  on  the  part  of  ^e  |daintifis  in  error,  tiiat  to  aikiw  Ike 
judgment  to  stand,  whilst  there  remained  a  defective  count  up<m  the  hce  of  tlie  raeoriL 
would  expose  the  defendants  to  some  hardship  or  inconvenience.  And  the  two  inshwffli 
which  have  been  advanced  in  argument,  have  been,  first,  the  availing  themselves  of  the 
judgment  upon  the  present  indictment,  as  a  bar  to  a  second  prosecution  for  tiis  mmt 
offence ;  and  secondly,  the  possible  difficulty  of  availing  themselves  of  a  pardon  gmslBi 
as  to  the  oflence  contained  in  one  of  the  counts  of  the  indictment.  If  ^ther  df  Ihm 
consequences  should  really  follow,  from  holding  the  present  judgment  to  be  iiitvunUr, 
I  shoidd  pause  long  before  I  adopted  the  conclusion  at  whidi  I  have  at  present  arrifsi. 
But  I  cannot,  upon  the  best  consideration,  bring  myself  to  the  opinion  that  any  mA 
difficulty  really  exists.  For  as  to  the  plea  of  autrefois  emnrict,  in  whatever  form  Ik 
judgment  is  entered  up  on  the  first  indictment,  whether  generally  upon  all  the  ^omM 
of  tihe  indictment,  or  specially  on  the  good  count  only,  it  is  not  a  drcumstanee  whtt 
would  in  any  way  affect  the  defendants'  security.  The  question  upon  the  plsa  of 
autrefois  comvict  would  not  turn  upon  the  frame  of  the  former  indictment  or  judgaeil^ 
but  upon  the  identity  of  the  present  offence  for  which  the  defendants  were  then  ipoi 
trial  with  the  offence  for  which  they  were  formerly  tried  and  convicted.  It  would  be  t 
question  of  evidence  only,  whether  the  ewrpus  delicti  was  the  same  in  both  cases;  fior 
undoubtedly  the  former  conviction,  however  entered  up,  would  be  a  valid  ouufktioa 
until  reversed  by  a  writ  of  error.  And  as  to  the  objection  that  a  difficulty  would  be 
thrown  upon  the  defendants,  in  case  a  pardon  should  be  granted  with  respect  to  ^ 
offences  contained  in  those  counts  which  were  confessedly  valid,  and  not  extending  to 
the  offences  in  the  other  counts,  it  may  be  answered,  that  no  instance  can  be  found  d 
a  pardon  granted  after  a  judgment  which  does  not  recite  the  indictment  and  tht  eos- 
viction  ;  indeed,  in  the  case  of  felony,  the  pardon  would  be  void  without  such  recibl 
(2  Hawk.  P.  C.  c  37,  s.  8)  ;  and  if  it  is  possible  to  suppose  the  case  to  happen,  tM 
after  such  recital  the  Crown  should  pardon  not  the  whole  of  the  offence  in  the  indkt- 
aent,  but  the  cffence  contained  in  the  valid  counts  only,  there  can  be  no  doubt  wfait* 
enrer  but  that  the  Court  before  whom  the  prisoners  were  brought  to  take  tibe  benefit  of 
the  pardon  would  discharge  them  altogether,  when  nothing  appeared  excepted  ftom  tfce 
pardon  but  the  offences  described  in  counts  untenable  in  law. 

I  do  not  therefore  see  any  objection,  on  reason  or  principle,  to  the  holding,  ti  I 
conceive  the  law  to  be,  that  the  judgment  proceeds,  in  the  case  supposed,  upon  the 
gpcK>d  count  in  the  indictment,  and  upon  the  good  count  only ;  and  there  is  eertunlf  M 
authority  against  this  position.    The  infierence  to  be  drawn  from  the  case  of  Ksivf 
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m»d  OiherM  v.  The  King  (in  ernur),  (3  T.  R.  98),  is  strong  in  support  of  this  doctrine, 
and  if  the  judgment  proceeds  upon  the  good  oount  only,  the  whole  difficulty  is 
at  an  end. 

My  lords,  with  respect  to  the  second  branch  of  inquiry  under  this  third  question,  it 
wiU  not  be  necessary  to  trouUe  your  lordships  at  any  length.  The  effect  of  a  bad 
finding  upon  a  good  count  is  in  reality  the  same  as  no  finding  at  all.  If  the  finding  is 
not  such  as  to  he  sufficient  to  connect  the  defendants  with  the  offence  charged  in  ai^ 
particular  count,  the  effect,  as  to  them,  must  be  the  same  as  if  such  count  did  not 
appear  in  the  indictment.  A  bad  finding  on  a  good  count,  and  a  good  finding  on  a 
bad  count,  appear  to  me  to  stand  upon  t£e  same  footing  with  respect  to  the  validity  of 
m  judgment  signed  generally  on  the  whole  record  ;  that  is,  that  in  legal  presumption. 
no  part  of  the  judgment  can  be  held  to  rest  upon  the  one  or  upon  the  other. 

And  Uu  these  reasons,  I  ofier  it  as  my  humble  opinion,  in  answer  to  the  third  ques- 
tion, that  there  is  no  sufficient  ground  for  reversing  the  judgment  by  reason  of  any 
defect  in  the  indictment  or  of  the  findings,  or  entering  of  the  findings  of  the  jury  upon 
the  said  indictment. 

Fourth  Questiam. 

TTie  question  proposed  fourthly  by  your  lordships  is  this : — 

"  Is  there  any  sufficient  ground  to  reverse  the  judgment  by  reason  of  the  matters 
stated  in  the  pleas  in  abatement,  or  any  of  them,  or  the  judgments  upon  sndi 
pleas  ?" 
My  lords,  in  answer  to  this  question,  I  am  requested  by  my  brethren  to  say  that  we 
all  agree  that  the  judgment  ought  not  to  be  reversed  by  reason  of  the  matters  stated  in 
the  pleas  in  abatement,  or  the  judgment  thereon.     It  appears  to  be  sufficient  to  say, 
that  the  law  requires  a  plea  in  abatement,  which  is  a  dilatory  plea,  to  be  pleaded  with 
eertuntjT  (Coke  Littleton,  303)  ;  or,  as  it  is  expressed  in  Lutwyche,  p.  14,  "  with  pre- 
cise  and  strict  exactness ;"  or  as  it  is  laid  down  in  Chetham  v.  Sleigh  (1  Levinz,  67), 
*•  it  ought  to  be  certain  to  every  intent ;"  and  as  this  is  the  rule  in  a  civil  action,  at 
least  the  same  degree  of  precision  and  strict  exactness  is  necessary  in  a  plea  in  abata- 
ment  to  any  proceeding  at  the  suit  of  the  Crown.    But  in  the  present  case  the  plea 
fiuls  in  precision  in  many  particulars.     The  names  of  the  unsworn  witnesses,  upon 
ivliofle  evidence  the  bill  is  alleged  to  have  been  found,  are  not  given  in  the  plea.   There 
is  no  averment  that  the  bill  was  not  found  upon  the  evidence  of  other  witnesses  who 
)  sworn,  besides  those  who  are  alleged  to  have  been  examined  without  being  sworn ; 
I  lastly,  for  any  thing  that  appears  to  the  contrary  in  the  plea  in  abatement,  the  four 
9,  upon  whose  evidence  the  bill  was  found  a  true  bill,  might  have  been  autho- 
rized by  law  to  ^ve  their  evidence  upon  affirmation  instead  of  upon  oath. 
The  ideas  consequently  are  bad. 

Fifth  Question. 

The  question  fifthly  proposed  by  your  lordships  is, — 

''  Whether  there  is  any  sufficient  ground  for  reversing  the  judgment  on  account 

of  the  continuing  the  trial  in  the  vacation,  or  of  the  order  of  the  Court  for 

that  purpose  ?" 
The  focts  upon  which  this  question  arises  are  these : — ^The  venire  was  made  return* 
able  on  the  15th  January,  the  cause  was  therefore  properly  continued  until  that  day, 
being  a  day  in  Hilary  Term.  Before  the  arrival  of  that  day,  however,  the  Court  made 
an  order  that  the  issues  joined  should  be  tried  at  the  bar  of  the  Court,  which  must  be 
imderstood  to  be  a  trial  upon  the  15th  of  January,  the  day  for  which  the  jury  weoe 
saamoned,  and  which  indeed  appears  conclusively  to  be  the  day  fixed  for  the  trial  from 
the  terms  of  the  order  itself.  But  before  that  day  arrives,  namely,  on  Saturday  the 
13th  of  January,  the  order  is  made  by  the  Court  which  is  the  siji>ject  of  the  present 
q;iiestion«  The  order  is  in  the  form  foUowing :  "  That  in  case  the  trial  in  this  cause, 
so  fixed  as  aforesaid  for  the  15th  day  of  January  in  the  same  Term,  should  not  termi- 
nate on  or  before  the  3 1st  day  of  January,  being  the  last  day  of  the  same  Hilary  Term, 
then  that  Thursday,  the  1st  day  of  February  next»  and  every  succeeding  day  until  the 
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15th  day  of  April  next,  or  so  many  days  thereof  as  shall  be  necessary  for  that  purpose, 
be  appointed  for  the  continuation  of  the  said  trial,  and  that  the  days  so  fixed  shall 
accordingly, /or  the  purpose  of  such  trial,  be  and  be  deemed  and  taken  to  be  a  part  of 
this  same  HUary  Term."  The  objection  taken  is,  that  the  order  is  conditional  only, 
and  that  it  is  not  for  the  appointment  but  for  the  continuation  only  of  the  trial. 

But  the  order  appears  to  us  to  be  clearly  within  the  scope  and  intention  of  the  Act, 
and  to  be  well  warranted  by  the  powers  thereby  conferred  on  the  Court. 

The  statute  warrants  the  Court  in  appointing  snch  day  or  days  as  they  shall  think 
fit ;  and  the  condition,  as  it  is  termed,  upon  which  this  particular  order  is  made,  is  not 
a  condition  precedent,  so  as  to  make  it  uncertain  whether  the  Court  intended  to  exer- 
cise the  power  or  not,  but  merely  a  condition  implied  in  the  very  nature  of  an  absdate 
appointment,  namely,  a  condition  that  it  would  not  be  used  if  found  unnecessary. 
*  If  the  Court  had  appointed  four  days  for  a  trial  at  bar,  and  added  the  words  "  if  the 
same  shall  be  necessary  for  that  purpose,'*  no  one  could  reasonably  object  that  tiiii 
condition  imported  any  extension  of  the  powers  given  by  the  Act ;  and  the  order  made 
in  the  present  case  in  effect  imports  no  more.  And  as  to  the  appointment  being  made 
for  the  continuation  of  the  trial  only,  a  power  to  make  such  order  is  necessarily  included 
within  the  authority  given  by  the  statute.  If  the  Court  may  appoint  the  whole  tnd 
in  vacation,  may  they  not  appoint  part  of  it  also  ?  "  Omne  majus  continet  in  se  mhnu" 

The  trial  therefore  appears  to  have  been  properly  continued  in  vacation,  and  the 
order  sufficient  for  that  purpose ;  and  it  is  the  opinion  of  all  her  Majesty's  judges  that 
this  question  is  to  be  answered  in  the  negative. 

Sijpth  Question. 

The  question  sixthly  put  to  her  Majesty's  judges  is,— 
"  Whether  there  is  any  sufficient  ground  for  reversing  the  judgment  on  account  of 
the  judgment  of  the  Court  overruling  and  disallowing  the  challenges  to  the 
array,  or  any  or  either  of  them,  or  of  the  matters  stated  in  such  challenges  T 

And  the  answer  to  this  question  will  depend  upon  the  principle  on  which  the  law 
allows  a  challenge  to  the  array  of  the  panel  of  a  jury. 

The  ground,  and  the  only  ground,  upon  which  the  challenge  to  the  array  is  allowed 
by  the  English  law,  is  the  unindifferency  or  default  of  the  sheriff. 

But  no  want  of  indifferency  in  the  sheriff',  nor  any  default  in  him  or  his  officers,  wu 
assigned  for  the  cause  of  challenge  upon  this  occasion. 

The  array  of  the  panel  is  challenged  in  this  case,  upon  the  ground  that  the  general 
list  from  which  the  jurors' book  is  made  up  had  not  been  completed  in  every  respect 
in  conformity  with  the  requisites  of  the  statute,  but  that,  on  the  contrary,  the  names  of 
fifty-nine  persons  duly  qualified  to  serve  on  the  jury  for  the  county  of  the  dty  of 
Dublin,  were  omitted  from  the  general  list,  and  from  the  special  jurors'  book  of  the  said 
county ;  but  the  challenge  contains  no  accusation  against  the  sheriiF,  or  any  of  his  sub- 
ordinate officers.  The  challenge  of  each  of  the  defendants  alleges  indeed,  "  that  a  list 
purporting  to  be  a  general  list  was  illegally  and  fraudulently  made  out  by  some  person 
or  persons  unknown,"  and  the  challenge  by  Mr.  Steele,  states  further,  •*  that  the 
names  were  left  out  for  the  purpose  and  with  the  intent  of  prejudicing  the  said  Thomas 
Steele  in  this  cause  by  some  person  or  persons  unknown :"  but  neither  in  the  one  case 
nor  in  the  other  is  there  the  most  distant  suggestion  that  the  sheriff  is  in  fault.  The 
sheriiF  therefore  being  neither  unindifferent  nor  in  default,  the  principle  upon  which  the 
challenge  to  the  array  is  given  by  law  does  not  apply  to  the  present  case. 

The  statute  has,  in  fact,  taken  from  the  sheriff'  that  duty  of  selecting  jurymen  whidi 
the  ancient  law  imposed  upon  him,  and  has  substituted  instead  a  new  machinery,  in 
the  hands  of  certain  officers,  by  whom  the  list  is  to  be  prepared  for  the  sherifT's  use. 
If  the  sheriff*,  when  the  jurors'  book  was  furnished  to  him^  had  acted  improperly  in 
selecting  the  names  of  the  jury  from  the  book,  such  misconduct  would  have  beoi  a 
good  cause  of  challenge  to  the  array ;  but  that  which  is  really  complsuned  of  is,  that 
the  material  of  the  book  out  of  which  the  jury  is  selected  by  the  sheriff,  and  for  which 
the  sheriff  is  not  responsible,  has  been  improperly  composed.  It  is  not,  therefoce,  a 
ground  of  challenge  to  the  array. 

And  further,  it  is  manifest  no  object  or  advantage  could  have  been  gained  if  te 
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challenge  had  heen  allowed ;  for  if  the  challenge  had  been  allowed,  the  jury  process 
would  have  been  directed  to  some  other  officer,  who  would  have  been  obliged  to  choose 
his  jury  out  of  the  very  same  special  jurors'  book  as  that  which  the  sheriff  had  acted 
tHi»  for  no  other  was  in  existence.  The  same  objection  might  again  be  made  to  the 
jury  panel  secondly  returned*  and  so  toties  quoties;  so  that  the  granting  of  this  chal- 
lenge would,  in  effect,  amount  to  the  preventing  the  case  from  being  brought  to  trial 
ataU. 

The  very  same  difficulty  might  occur  in  England,  if,  through  accident,  carelessness, 
or  design,  a  single  jury  list,  directed  to  be  returned  by  the  overseers  of  any  parish 
within  the  county,  were  not  handed  over  to  the  derk  of  tiie  peace,  or  if  a  single  name 
ihould  have  been  omitted  in  any  list  actually  delivered  to  the  derk  of  the  peace.  The 
jury  book  must  necessarily  in  either  case  be  defidently  made  up.  But  if  such  defid- 
cncy  were  allowed  to  be  a  ground  of  challenge  to  the  array,  the  business  of  every 
assize  in  the  kingdom  might  effectually  be  stopped. 

That  there  must  be  some  mode  of  rdief  for  an  injury  occasioned  by  such  non-observ- 
moe  of  the  directions  of  an  Act  of  Parliament  is  undeniable ;  but  the  only  question 
before  us  is,  whether  it  is  the  ground  of  challenge  to  the  array  ?  and  we  all  agree  ia 
tiunking  it  is  not,  and  therefore  we  answer  this  question  in  the  negative. 

Seventh  Question. 

Tlie  question  which  your  lordships  have  next  put  to  the  judges  is  this, — 

"  Is  there  suffident  ground  to  reverse  the  judgment,  by  reason  of  any  defect  in  the 
entry  of  continuances  from  the  said  trial  to  the  said  15th  day  of  April, 
regard  also  being  had  to  the  appearance  of  the  defendants  on  the  said  last- 
mentioned  day  ?" 

The  only  mode  of  continuing  a  cause  after  the  return  of  the  jury  process  is,  dther 
by  an  adjournment  to  a  future  day,  if  the  Court  do  not  meet  for  business  on  the  day 
previously  fixed,  or  by  an  entry  of  Cur,  adv.  vult,  if  the  Court  meet  to  give  judgment, 
but  require  time  for  further  consideration  (see  instances  in  1  Report,  37,  38) ;  nor 
lias  the  law  provided  itself  with  any  other  form  of  continuance  in  that  stage  of  the 
cause. 

The  question  therefore  is,  whether  either  of  those  forms  is  applicable  to  the  present 
case,  as  it  then  stood  ?  The  case  stood  under  very  peculiar  circumstances.  A  trial  at 
Imt  had  taken  place  in  vacation  time  under  the  statute  1  &  2  Wm.  4,  c.  31.  But  that 
statute  enacts,  that  the  time  appointed  for  the  trial  at  bar,  if  in  vacation,  "  shall,  for  the 
purpose  of  such  trial,  be  deemed  and  taken  to  be  a  part  of  the  preceding  Term."  It  was 
to  be  a  day  in  Term  for  the  trial,  not  a  day  in  Term /or  the  giving  of  judgment,  or  any 
ether  purpose.  It  is  obvious,  therefore,  that  neither  of  the  forms  of  continuing  the 
csnse  in  Court,  which  are  above  adverted  to,  could  apply  to  a  cause  so  circumstanced. 
An  adjournment  of  a  Court  which  was  constituted  for  trial  only,  after  the  trial  was  com- 
pleted, to  the  first  day  of  the  ensuing  Term,  when  the  Court  would  by  law  sit  for  other 
and  d^erent  purposes,  would  be  absurd  on  the  face  of  it ;  and  an  entry  of  Cur.  adv. 
vmii  by  a  Court  which  had  never  met  and  never  could  meet  to  give  judgment,  would  be 
equally  unreasonable.  The  same  answer  applies  to  the  want  of  a  dies  datus,  as  objected 
tomt  your  lordships'  bar. 

It  never  could  be  the  intention  of  the  statute  that  all  proceedings  should  cease  and 
become  useless  in  matters  both  civil  and  criminal,  by  reason  of  the  impossibility  intro- 
duced by  the  statute  itself  of  complying  with  that  requisition  of  the  common  law,  that 
tiie  cause  should  be  kept  alive,  by  a  continuance  from  Term  to  Term ;  and  the  question 
tiierefore  is,  whether  the  statute  itself  does  not,  by  its  own  necessary  operation,  continue 
tiie  cause  over  to  the  following  Term  ?  We  think  such  is  the  necessary  operation  of  the 
statute,  and  that,  under  the  circumstances  which  took  place,  there  was,  in  effect,  a 
parliamentary  continuance  of  the  cause. 

In  the  view  of  the  case  which  we  entertain,  we  think  there  is  no  occasion  to  consider 
whether  a  discontinuance  would  or  would  not  have  been  cured  by  the  appearance  of  the 
defendants  on  the  1 5th  of  April,  because  we  all  concur  in  opinion  that  no  discontinuance 
did  in  fact  take  place. 
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JSighth  Question. 

The  question  eighthly  put  by  your  lordships'  house  to  her  Majesty's  judges  is. — 
"  Whether  there  is  sufficient  ground  to  reverse  or  vary  the  judgment  on  aooou&t  of 
the  sentences,  or  any  or  either  of  them,  passed  on  the  respective  defendant!, 
regard  being  had  particularly  to  the  recognizances  required,  and  to  the 
period  of  imprisonment  dependent  upon  tiie  entering  into  such  recogBi- 
zances  ? " 

We  see  no  ground  for  reversing  or  varying  the  judgment  on  account  of  the  sentences; 
the  only  difficulty  that  has  been  suggested  on  this  part  of  the  case  arises  upon  the 
form  of  the  order  for  entering  into  the  recognizance,  with  respect  to  the  time  at  ndiick 
the  term  of  seven  years  is  to  commence.  The  question  is,  whether  such  order  is  agaiml 
the  law ;  no  other  question  can  be  raised  upon  a  writ  of  error. 

There  is  nothing  upon  this  record  to  shew  that  the  recognizance  ordered  is  Ways/, 
for  unless  it  appears  that  it  would  be  manifestly  unreasonable,  as  to  the  sum  fixed,  or 
as  to  the  time  for  which  it  is  required,  under  any  possible  state  of  dxenmstanoes*  a 
Court  of  Error  has  no  authority  to  interfere. 

The  defendants  have  under  this  sentence  the  power  to  enter  into  the  recogniaBCC 
instanter,  and  thereby  shorten  the  term  for  the  suretiship  to  six  years  after  the  imprisoo- 
ment  has  ended,  and  it  is  to  be  presumed,  that  when  this  sentence  was  passed,  tfae 
Court  below  formed  a  proper  judgment  of  the  situation,  means,  and  circumstancei  of 
the  several  defendants  so  as  to  enable  them  to  provide  sureties  in  the  anaoBt 
directed.  

The  argument  of  Lord  Chief  Justice  Wilmot  in  Wilkes  v.  The  Km§  (in  enror)  (Wilmot's 
Notes,  322),  is  strong  to  shew  there  can  be  no  illegality  in  an  order  for  m  recc^nizanoe 
to  commence  after  a  term  of  imprisonment  which  is  in  itself  uncertain,  being  dependent 
€Q  the  payment  of  a  fine ;  and  this  goes  fax  to  remove  any  question  as  to  the  ilkgslitf 
of  the  present  order. 

We  all  agree,  therefore,  in  thinking  the  eighth  question  proposed  by  joor  lordsh^ii 
to  be  answered  in  the  negative. 

Ninth  Question. 

The  question  ninthly  put  to  the  judges  by  your  lordships  is, — 

"  Whether  there  is  any  sufficient  ground  to  reverse  the  judgment  on  acconnt  of 
the  judgments  on  the  assignment  of  error  coram  Mbis,  or  any  or  either  of 
them,  or  of  the  matters  stated  in  such  assignments  of  error,  or  any  or  either 
of  them?" 

The  errors  in  fact  assigned  in  the  writs  of  error  corrnn  nobis,  by  each  of  the  defend- 
ants (except  Thomas  Steele),  were  the  same ;  viz.,  that  the  bill  of  indictment  was  fixosd 
and  returned  a  true  bill  by  the  grand  jury,  upon  the  evidence  of  divers  witnesses*  wbtom 
names  are  enumerated,  and  of  no  other  persons,  and  that  none  of  the  witnesses,  pes- 
▼ious  to  their  examination  before  the  grand  jury,  were  sworn  in  the  Court  <^  Qneea'f 
Bench,  as  required  by  56  Geo.  3,  c.  87,  nor  lawfully  bound,  by  affirmation  or  dedsn- 
taon,  to  give  true  evidence  before  the  said  grand  jury.  In  the  case  of  the  writ  of  error 
coram  nobis,  brought  by  the  defendant  Thomas  Steele,  the  error  assigned  was  this— 
that  the  indictment  was  not  found  in  the  manner  reqmred  by  the  statute  1  &  2  Viet 
c.  37,  inasmuch  as  that  in  stating  on  the  back  of  the  said  alleged  bill  of  indictment  the 
names  of  witnesses  who  had  been  sworn,  &c.,  neither  the  foreman,  nor  any  other  man* 
ber  of  the  grand  jury,  did  authenticate  by  his  signature  or  initials,  as  is  required  by  the 
statute,  that  the  said  witnesses,  or  any  of  them,  had  been  sworn  or  made  affirmation  or 
declaration,  nor  that  no  other  witnesses,  save  those  named  in  the  assignment  of  errors, 
were  so  sworn  or  affirmed  or  examined  before  them. 

My  lords,  with  respect  to  the  assignment  of  errors  in  fact,  grounded  on  the  noncoa- 
pliance  with  the  statute  56  Geo.  3,  the  answer  appears  to  us  to  be,  that  the  subseqoest 
statute  1  &  2  Vict.  c.  37,  operates  as  a  virtusd  repeal  of  the  former,  as  well  in  tbe 
Court  of  Queen's  Bench  as  in  other  courts  of  crimind  jurisdiction  in  Ireland. 

If  the  question  had  been  res  integra,  a  doubt  might,  perhaps,  have  been  entertained 
npon  the  construction  of  the  statute,  whether  the  Court  of  Queen's  Bettch  and  the 
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Commission  Court  of  Dublin  had  not  been  omitted  in  it  by  mistake.  We  know,  how- 
ever,  that  the  judgment  of  the  Irish  judges  from  the  time  of  passing  the  Act,  after 
deliberate  consideration,  has  in  several  instances  declared  the  practice  which  is  now 
objected  to,  to  be  in  conformity  with  the  law,  and  that  the  practice  of  swearing  witnesses 
has  been  in  accordance  with  such  opinion  of  the  judges  ;  and  as  there  are,  undoubtedly, 
words  in  the  statute  which  will  well  warrant  this  construction,  we  think  such  decisioa 
of  the  Irish  judges  ought  to  be  supported. 

The  later  statute  recites  the  Act  56  Geo.  3,  which  applies  in  terms  to  the  returning 
bills  of  indictment  by  "  any  grand  jury  in  Ireland,"  and  then  recites  the  inconvenience 
by  the  administration  of  the  oath  in  court ;  that  is,  in  terms  as  general  as  the  former, 
i»  every  court  in  the  kingdom.  From  the  preamble,  therefore,  it  might  well  be  expected 
tlmt  the  alteration  about  to  be  enacted  would  be  general  and  without  exception  ;  the 
fgiacting  words  are  accordingly,  "  that  in  all  cases  where  bills  of  indictment  are  to  be 
kid  before  grand  juries  in  Ireland  for  their  consideration,  the  clerk  of  the  Crown  at  the 
assizes,  and  derk  of  the  peace  at  quarter  sessions  shall  make  the  indorsement  thereon 
directed."  To  give  this  enactment  its  fall  force,  that  is,  to  make  it  apply  to  all  cases, 
those  particular  officers  must  be  held  to  be  named  only  in  the  way  of  examples  or 
instances  of  the  proper  officers  in  those  particular  courts  who  are  to  make  the  indorse- 
ment, not  to  be  named  by  way  of  restraining  the  general  application  of  the  statute  to 
tlioee  courts  only  where  the  officers  of  that  precise  description  are  foimd.  It  certainly 
would  be  a  very  singular  and  anomalous  mode  of  introdncing  a  restraint  upon  the  general 
words  of  a  beneficial  and  remedial  Act. 

The  Clerk  of  the  Crown  in  the  Court  of  Queen's  Bench,  and  the  derk  of  the  Crown 
at  the  assizes,  hold  offices  and  perform  duties  that  are  perfectly  analogous  to  each  other; 
and  this  construction  receives  further  confirmadon  by  the  enactment  in  the  same  sec- 
tion, that  the  oath  or  affirmation  directed  by  that  Act  is  not  to  be  in  addition  to,  "  but 
in  Hen  of,  that  heretofore  administered  in  court  under  the  provisions  of  the  said  Act 
passed  in  the  56  Geo.  3."  Words  that  necessarily  import  the  oath  is  no  longer  to  be 
given  at  all  under  the  former  statute. 

And  to  shew  the  little  force  attributed  by  the  legislature  to  the  expression  "  derk  of 
the  Crown  at  the  assizes/'-  in  the  former  part  of  the  section,  it  is  directed  in  the  latter 
part  of  the  same  section,  that  the  foreman  of  the  grand  jury  shall  not  have  power  to 
eiamine  any  witness  in  support  of  a  bill,  whose  name  shall  not  have  been  previously 
xadorsed  on  such  bill  of  indictment,  by  "  the  clerk  of  the  Crown  (not  clerk  of  the  Crown 
at  the  assizes)  or  derk  of  the  peace  respectivdy." 

Upon  a  reasonable  construction  of  the  statute,  we  therefore  think  this  ground  of 
objectbn  is  removed. 

And  with  regard  to  the  error  in  fact,  assigned  by  the  defendant  Thomas  Stede,  it  is 
■anifesdy  founded  on  a  part  of  the  section  that  is  directory  only,  and  not  essential. 
The  oath  must  have  been  already  administered  (which  is  the  essential  part  of  the 
4Mictment)  before,  in  the  language  of  the  statute,  *'  the  foreman,  who  shall  have 
administered  the  oath,"  is  directed  to  state  the  name  of  the  witnesses  sworn,  and  to 
anthenticate  the  same  by  his  signature  or  initials— that  is,  before  the  objection  above 
made  can  possibly  arise.  As  a  matter  of  convenience  at  the  trial,  in  order  to  ascertain 
at  a  glance  whether  the  witness  examined  before  the  Crown  jury  was  one  of  those  who 
npeared  before  the  grand  jury,  such  direction  ought,  undoubtedly,  to  have  been  com- 
]£ed  with ;  but  it  cannot  be  the  law  that,  after  the  witness  has  been  duly  sworn  and 
examined,  and  the  bill  returned  a  true  bill  upon  his  evidence,  it  can  be  deprived  of  its 
kgal  operation  and  character,  by  reason  oif  the  foreman  of  the  grand  jury  having 
aedfeoted  to  comply  with  such  direction  of  the  statute. 

The  ninth  question,  therefore,  we  all  concur  in  opinion  must  also  be  answered  in 
fte  negative. 

Tenth  Questiam. 

The  question  tenthly  put  to  the  judges  is  this :—  . 

"  Is  there  any  sufficient  ground  for  reversing  the  judgment,  by  reason  of  its  not 
containing  any  entry  as  to  the  verdicts  of  acquittal  ?  " 

My  lords,  after  causing  search  to  be  made  in  the  Crown  Office,  no  instance  can  be 
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found  of  such  an  entry,  where  the  party  is  found  guilty  of  any  part  of  the  indictment 
on  which  he  receives  judgment ;  and  we  think  such  practice  is  in  conformity  with  the 
law.  For  it  appears  from  Lord  Hale  (2  Heas  of  the  Crown,  243),  that  the  acquittal 
by  the  jury,  regularly,  is  a  warrant  for  entry  of  the  judgment  at  any  time  afterwards ; 
so  that  the  judgment  quod  eat  sine  die  may  be  entered  by  the  Court  below,  on  the 
application  of  the  defendant,  even  after  the  time  the  writ  of  error  is  brought. 

We  are  all  of  opinion,  therefore,  the  tenth  question  is  to  be  answered  in  the 
negative. 

Eleventh  Question. 

Upon  the  eleventh  and  last  question,  I  consider  that  I  have,  in  answer  to  the  third 
question,  already  anticipated  those  observations  which  would  otherwise  have  applied 
themselves  to  the  present.  I  have  stated  the  opinion  at  which  I  have  arrived  to  be, 
that  a  general  judgment  upon  the  whole  record  is  not  to  be  reversed  upon  a  writ  of 
error,  by  reason  that  one  or  more  of  the  counts  are  bad,  and  the  remaining  coontB 
good,  and  the  verdict  has  been  a  general  verdict  of  guilty :  and  I  have  also  stated  my 
opinion,  that  it  would  make  no  difference  in  this  respect,  that  the  punishment  is 
a  discretionary  punishment.  The  only  part  of  this  question  remaining  to  be 
considered  is,  whether  the  entry  upon  the  record  being  "  that  the  defendant  for  tiie 
offences  aforesaid  be  fined  and  imprisoned,"  be  of  itself  a  ground  of  reversal. 

My  lords,  the  exact  expression  upon  the  record  to  which  our  attention  has  beea 
directed  is,  that  the  defendant,  **  for  his  offences  aforesaid,  be  fined  and  imprisoned," 
and,  as  I  presume  your  lordships  wish  us  to  consider  the  question  with  r^erenoe  to     | 
that  record,  I  proceed  to  answer  the  question  as  if  it  stated  the  sentence  in  the  ktter     i 
form. 

My  lords,  I  interpret  those  words,  in  their  plain  literal  sense,  to  mean,  "aoch 
offences  as  are  set  out  in  the  counts  of  the  indictment,  which  are  free  from  objectiflo» 
and  of  which  the  defendant  is  shewn,  by  proper  findings  on  the  record,  to  have  been 
guilty ;"  that  is,  in  effect,  the  offences  contained  in  the  fifth,  the  eighth,  and  all  the 
subsequent  counts.  And  I  see  no  objection  to  the  word  offences,  in  the  plural,  being 
used,  whether  the  several  counts  last  enumerated  do  intend  several  and  distioci 
offences,  or  only  one  offence  described  in  different  manners,  in  those  counts.  For 
whilst  the  record  remains  in  that  shape,  and  unreversed,  there  can  be  no  objection  in 
point  of  law,  that  they  should  be  called  "  offences,"  as  they  appear  on  the  record.  If 
the  words  had  been  for  his  offence  aforesaid,  then  the  objection  would  have  taken  tiie 
same  form  as  that  made  in  Rejf  v.  Powell  (2  Bamewall  &  Adolphus,  75),  and  it 
would  have  been  urged  that  there  were  more  offences  than  one  upon  the  record,  and  it 
might,  perhaps,  have  been  difficult  to  sustain  the  statement,  by  reason  of  the  word 
offence  being  nomen  collectivum. 

I  therefore  think,  but  I  offer  it  as  my  own  opinion  only,  that  this,  the  eleventh  ques- 
tion, is  to  be  answered  altogether  in  the  negative. 
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Third  Question, 

My  lords,  my  Lord  Chief  Justice  having  delivered  the  joint  opinion  of  her  Majesty's 
judges,  as  to  all  the  questions  proposed  by  your  lordjships,  except  the  third  asd 
eleventh,  I  proceed  to  give  my  humble  opinion  of  those  questions.  My  lords,  the 
third  question  is  in  these  terms : — 

"  Whether  there  is  any  sufficient  ground  for  reversing  the  judgment,  by  reason  of 

any  defect  in  the  indictment,  or  of  the  findings,  or  entering  of  the  findings  of 

the  jury  upon  the  said  indictment  ?  " 

This  question  appears  to  me  to  consist  of  two  parts  :  the  first  regarding  the  oonse- 

,quence  of  any  defect  in  the  indictment  itself;  the  second  regarding  the  cooaequenoe  of 

any  defect  in  the  findings  of  the  jury  upon  thq  trial. 
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With  respect  to  the  first,  I  will  take  the  liberty  of  answering  it,  together  with 
the  eleventh  question, .  which  I  conceive  to  be,  in  effect,  the  same,  for  the  only 
defect  in  the  indictment  is,  that  two  of  the  counts,  namely,  the  sixth  and  seventh,  are 
bad. 

With  respect  to  the  second,  namely,  the  consequence  of  the  defects  in  the  findings 
of  the  jury,  I  am  of  opinion  that  those  defects,  so  far  as  they  relate  to  the  fourth 
count,  are  cured  by  the  entry  of  a  nolle  prosequi  as  to  the  defendant  Thomas  Tiemey. 

As  regards  the  first  and  second  counts,  I  am  of  opinion  that  there  is  not  any  suffi- 
cient ground  for  reversing  the  judgment,  by  reason  of  the  defects  in  the  findings  of  the 
jury,  or  the  entering  of  those  findings  upon  those  counts.  I  apprehend  that  it  was 
competent  to  the  jury  to  find  the  defendants  guilty  of  a  conspiracy  to  do  part  of  the 
things  stated  in  those  counts,  and  that  there  is  no  variance  between  the  conspiracy  so 
found,  and  that  laid  in  those  counts,  although  the  latter  contains  also  other  matters. 
This  seems  to  have  been  established  in  principle  in  the  case  of  Rex  v.  Hollingbury  and 
Others  (4  Bam.  &  Cress.  329). 

The  jury  then  having  found  all  the  defendants  guilty  of  a  conspiracy  to  effect  part  of 
the  objects  stated  in  the  first  and  second  counts,  which  finding  is  sufficient  to  sustaia 
the  judgment,  all  the  rest  of  the  finding,  although  wrong,  appears  to  me  to  be  mere 
surplusage  and  inoperative.  Having  found  all  ^e  defendants  guilty  of  a  conspiracy 
which  was  described  in  those  counts,  the  jury  had  performed  their  office,  and  in  pro- 
ceeding to  add  that  some  of  the  defendants  were  guilty  of  another  conspiracy  (evea 
though  that  finding,  if  it  had  stood  alone,  might  have  been  sustained),  they  have  acted 
without  any  jurisdiction,  and  that  part  of  their  finding  must  be  rejected.  The  finding 
upon  the  Uurd  count,  I  consider  to  be  a  verdict  of  guilty  against  three  of  the  defendants,. 
for  a  conspiracy  to  effect  all  the  objects  charged  in  that  count,  and  that,  in  substance, 
it  is  a  finding  of  not  guilty  as  to  all  the  other  defendants.  It  might  have  been  more 
in  accordance  with  the  evidence,  or  more  correct,  to  have  found,  as  upon  the  first  and 
second  counts,  all  the  defendants,  except  Tiemey,  guilty  of  a  conspiracy  to  effect  all 
the  objects  stated  in  the  count,  except  the  exciting  disaffection  in  the  army,  yet  I 
think  that  the  judgment  cannot  be  reversed  for  the  defective  finding,  but  that  all 
the  finding  after  that  of  guilty  against  three  of  the  defendants  must  be  rejected  as 
surplusage. 

If,  however,  this  view  of  the  case  should  be  wrong,  still  I  am  of  opinion  that  the  bad 
findings  can  have  no  other,  either  greater  or  less,  effect,  than  the  badness  of  the  counta 
would  have  had ;  which  is,  that  any  judgment  which  necessarily  rested  upon  those 
connts  would  be  erroneous.  This  part  of  the  third  question,  therefore,  would,  at  the 
most,  only  become  identical  with  the  other  part  of  the  same  question,  and  with  the 
eleventh  question,  which  I  now  proceed  to  consider. 

Eleventh  Question. 

My  lords,  that  eleventh  question  is  in  these  terms : — 

"  In  an  indictment  consisting  of  counts  A.,  B.,  C,  where  the  verdict  is  guilty 
of  all  generally,  and  the  counts  A.  and  B.  are  good,  and  the  count  C.  is  bad ; 
the  judgment  being  that  the  defendant,  for  the  offences  aforesaid,  be  fined  and 
imprisoned  ;  which  judgment  would  be  sufficient  in  point  of  law  if  confined 
expressly  to  counts  A.  and  B.,  can  such  judgment  be  reversed  on  a  writ  of 
error  ?  Will  it  make  any  difference  whether  the  punishment  be  discretionary 
as  above  suggested,  or  a  punishment  fixed  by  law  ?" 
The  question  is  one  of  very  general  application,  and  which  may  arise  in  many  casea 
in  the  course  of  the  administration  of  criminal  justice. 

It  seems  to  be  argued  upon  this  question,  that  there  is  so  strict  an  analogy  between  a 
general  verdict  for  damages  in  a  civil  action  where  the  declaration  contains  several 
oounts,  and  a  judgment  upon  an  indictment  which  contains  several  counts,  as  that  a 
Court  of  Error  must  act  upon  such  analogy,  and  apply  the  same  rule  in  criminal  cases 
as  is  usually  applied  in  civil  cases,  viz.,  that  one  bad  count  is  fiital  to  the  judgment,  not 
on  that  count,  but  on  the  good  ones.  That  rule  has  been  considmd  as  a  very 
inconyenient  and  bad  rule  by  Lord  Mansfield  on  several  occasions-^GVanf  ▼.  Astle  , 
(1  Doug.  730),  PeaJce  y.  OWiam  (Cowp.  276),  and  other  cases,  in  which,  as  in  that 
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of  Rex  v.  Benfield  and  Another  (2  Borroughs,  980),  the  same  learned  judge  stated  tiiat 
the  rule  did  not  apply  to  indictments.  Whether  the  rule  be  good  or  not,  it  is  plain 
that  in  civil  actions  it  is  founded  on  the  impossibility  of  the  Court,  whose  duty  it 
is  to  pronounce  judgment,  being  able  to  ascertain  what  judgment  to  give.  The 
verdict  of  a  jury,  in  order  to  have  its  full  effect,  must  be  followed  by  a  judgment  of  the 
Court ;  and  if  that  verdict  be  uncertain,  the  Court  cannot  pronounce  judgment  at  alL 
When  a  declaration  contains  several  counts  claiming  damages,  the  jury  must  give  some 
damages  upon  every  count  which  they  find  in  favour  of  the  plaintiff ;  and  if  they  do 
not  apportion  the  amount  of  damages  separately  to  each  count,  and  one  be  bad,  it  is 
obvious  that  the  verdict  becomes  immediately  uncertain,  and  no  judgment  can  be  pro- 
nounced ;  not  for  the  whole  damages,  because  it  is  plain  that  as  to  some  part  the 
verdict  is  wrong,  but  as  to  what  part  the  Court  cannot  tell,  and  therefore  cannot  give 
judgment  for  part ;  the  judgment  must  therefore  either  be  arrested,  or  a  venire  de  novo 
awarded.  (Leunn  v.  Edttmrds,  9  Mee.  &  Wels.  720.)  But  in  criminal  proceedings 
the  jury  merely  find  the  party  guilty  or  not  guilty ;  they  have  nothing  to  do  with  tfc 
punishment,  or  with  any  thing  at  all  analogous  to  assessment  of  damages  in  civil 
actions.  The  Court  is  free  to  give  judgment  on  the  whole  or  on  part  of  the  indictment 
as  the  law  may  require,  and  no  uncertainty  can  arise ;  therefore,  the  reason  for  the  rule 
in  civil  actions  does  not  and  cannot  apply  to  criminal  cases. 

But  if  on  general  principles  and  rules  of  law  a  general  judgment  on  an  indictment 
consisting  of  several  counts,  on  all  which  the  defendants  are  found  guilty,  must  be 
taken  to  apply  in  part  to  each  count,  and  if  the  sentence  pronounced  is  to  be  taken  as 
the  aggregate  amount  of  several  separate  sentences,  one  on  each  count*  thai  tiie 
analogy  may  hold  though  the  reason  of  the  rule  does  not  apply. 

I  believe  that  this  is  the  first  time  that  any  such  notion  has  been  suggested.  Cer- 
tainly the  practice  of  all  criminal  courts  has  been  to  pass  sentence  generally  in  all  cases 
of  felony,  whatever  number  of  counts  may  be  contained  in  the  indictment ;  but  then 
there  is  really  but  one  offence,  for  although  two  or  more  distinct  felonies  may  be 
joined  in  one  indictment,  yet  in  practice  the  prosecutor  is  usually  put  to  his  election 
to  proceed  on  one  only.  I  am  not  aware  of  any  instance  in  which  a  writ  of  error  in  t 
case  of  felony  has  been  brought  on  account  of  there  being  one  bad  count  in  tiie 
indictment.  So  in  indictments  for  misdemeanors,  if  there  be  really  more  than  one 
offence  contained  in  the  indictment,  the  prosecutor  is  not  usually,  as  in  felony,  put 
to  his  election,  but  the  defendant  may  be  convicted  for  several  offences.  If  he  be  so 
convicted,  it  is  most  usual  to  pass  sentence  separately  for  each  offence — ^that  is,  to  give 
judgment  separately,  not  on  each  count,  but,  so  to  speak,  on  each  class  of  counts, 
treating  them  as  if  they  were  separate  indictments.  That  course,  however,  is  not 
always  pursued ;  but  one  sentence  is  sometimes  passed  where  no  greater  punishment 
is  infiicted  than  might  be  under  any  of  the  counts,  if  it  stood  alone.  If  there  be  in 
truth  only  one  offence,  stated  in  various  ways,  the  sentence  is,  I  believe,  invariably 
general.  The  universally  received  opinion  has  been,  that  one  good  count  would 
sustain  such  general  judgment.  Lord  Mansfield,  in  the  cases  I  Imve  alluded  to,  dis- 
tinctly states  it  to  be  so,  and  no  decision  or  dictum  is  to  be  found  in  the  books  the 
other  way.  Motions  in  arrest  of  judgment  have,  indeed,  been  made  on  account  of  the 
indictment  containing  one  or  more  bad  counts ;  but  the  Courts  have  always  refused  the 
motion,  and  said  that  it  was  immaterial,  as  there  was  one  good  count.  (Rex  v.  Rhodes 
and  Another,  2  Lord  Ray.  866.)  It  should  seem  that  in  such  mstancea  the  Court 
must  have  proceeded  to  give  judgment  in  the  general  form  commonly  used,  without 
confining  it  to  the  good  count,  because  having  refused  the  motion,  they  have  not  even 
determined  whether  the  count  objected  to  was  bad  or  not ;  and  yet  no  one  ever  though 
of  bringing  a  writ  of  error  upon  such  judgment.  No  instance  of  such  a  writ  of  error  is 
to  be  found.  When  there  is  a  doubt  at  the  assizes  as  to  questions  of  tiie  sort* 
judgment  is  usually  respited,  and  when  that  is  done,  nothing  can  be  inferred  as  to  the 
present  point.  But  there  is  one  case  (Reg  v.  Hill,  Russ.  &  Ry.  Cr.  Ca.  100)  a 
which  sentence  was  passed  at  the  assizes  £or  a  misdemeanor,  and  afterwaidi 
certain  points  were  submitted  to  the  judges,  who  held  that  one  of  the  ooonti 
was  bad;  yet  as  the  rest  were  good,  it  did  not  occur  to  them  to  reconmieiid  t 
jMurdon,  which  tiiey  ought  surely  to  have  done,  if  the  sentence  or  jndgment  ms 
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reremble  by  writ  of  error.  Looking  at  any  record  of  conTiction  where  there  are 
several  counts,  and  a  general  verdict  of  guilty,  and  a  general  judgment*  a  Ck>Qrt  of 
Error  cannot  indeed  tell  whether,  m  point  of  fket,  more  than  one  offence  was  proved  or 
not ;  and  it  may  be  assumed,  for  the  purpose  cf  this  argument,  that  such  Court  is 
bound  to  suppose  that  as  many  offences  as  there  are  counts  were  proved.  Yet  if  the 
sentence  be  such  as  might  be  passed  on  any  one  count,  there  is  no  reason  why  the 
Court  of  Error  should  not  consider  that  the  Court  below  has  passed  sentence  on  all  the 
counts  indeed  in  pcnnt  of  form,  but  applied  the  whole  punishment  to  one  offence,  if 
there  he  but  one,  or  to  each  offence,  if  there  be  more  than  one,  and  not  part  of  the  punish- 
Bient  to  the  offence  contained  in  one  count,  and  part  to  that  contained  in  another. 
This  must  be  the  case  in  capital  cases,  where  there  can  be  but  one  sentence  of  death, 
though  there  be  many  counts ;  and  also  in  cases  where,  in  the  terms  of  your  lordships' 
question,  the  punishment  is  fixed  by  law,  and  only  one  such  punishment  is  mentioned 
in  the  judgment,  and  I  see  not  why  it  may  not  be  equally  so  where  the  punishment  is 
cBacretionary. 

If  there  be  any  question  afterwards  in  a  Court  of  Error  as  to  the  sufficiency  of  any 
count,  surely  that  Court  is  bound  to  suppose  that  the  Court  below,  not  having  given  a 
separate  judgment  on  each  count,  has  given  its  judgment  and  passed  the  whole  of 
its  sentence  in  respect  of  each  count,  and  then  the  judgment  will  rest  and  be  sup- 
ported on  those  counts  which  are  properly  constructed,  and  on  which  the  defendant 
bas  been  found  g^ty  in  due  and  proper  form,  notwithstanding  there  may  be  other 
counts  which  are  bad,  and  that  I  understand  to  be  the  meaning  of  the  words  in  the 
inresent  judgment,  "  for  his  offences  aforesaid  ;**  that  is,  for  those  offences  which  are 
properly  charged  and  properly  found  against  him,  the  whole  punishment  being  for  each 
offence,  and  the  maxim  of  utile  per  imUile  son  vitiatur  will  fully  apply. 

It  is  said  that  such  a  view  of  the  case  works  hardship  on  the  defendants,  for  they 
cannot  tell  on  which  counts  they  are  reaHy  convicted,  so  as  on  any  future  occasion  to 
be  able  to  plead  autrefois  convict.  Now  such  a  plea»  if  controverted  by  the  Crown, 
mmt  in  all  cases  be  supported  by  proof  of  the  identity  of  the  offence ;  and  if  the 
siqiposed  subsequent  indictment  consist  of  the  good  counts  of  the  former  indictment 
only,  it  is  conceded  that  the  defendants  are  not  placed  in  any  difficulty ;  but  if  k 
consist  of  the  bad  counts  of  the  former  indictment,  it  is  said  that  the  defendants  are 
]daced  in  difficulty,  since  their  plea  would  be  answered  by  its  being  said,  you  were  not 
convicted  because  those  counts  were  bad. 

This  appears  to  me  to  be  a  most  palpable  feHacy.  In  the  first  place,  it  cannot  lie  in 
the  mouth  of  the  prosecutor  so  to  say,  for  the  former  conviction  on  the  bad  counts 
remaining  unreversed  is  a  good  conviction,  be  the  counts  never  so  bad.  In  the  next 
place,  the  correspondence  oi  the  precise  language  of  the  first  and  second  indictm^its 
is  wholly  immaterial  to  the  plea,  if  the  oficnee  be  shewn  by  evidence  to  be  the 

Something  was  said  as  to  the  possibility  of  a  pardon  for  one  or  more  of  the  offences, 
and  the  defendants  not  being  able  to  know  how  much  of  the  judgment  would  thereby 
be  remitted ;  but  this  argument  goes  too  far,  for  it  would,  if  valid,  shew  that  a  genertd 
judgment  was  always  bad,  even  where  all  the  counts  were  good. 

The  case  of  Young  and  Others  v.  The  King  (in  error)  (3  T.  Rep.  98),  is  an  authority 
in  &vour  of  the  doctrine  that  one  good  count  in  an  indictment  will  sustain  a  judgment, 
notwithstanding  other  bad  counts.  But  periiaps  the  nearest  case  to  the  present  is  that 
of  Rex  V.  Powell  (2  Bam.  &  Adoi.  75),  which  was  also  one  arising  upon  a  writ  of 
error  from  the  Court  of  Sesuons  to  the  King's  Bench.  There  the  indictment  con- 
tained two  counts,  one  for  an  assault  with  intent  to  commit  a  rape,  the  other  for  a 
common  assault.  The  entry  of  the  verdict  was,  that  the  defendant  was  guilty  of  the 
*'  Ausdemeanor  and  offence  aforesaid,"  in  the  singular  number,  and  the  point  discussed 
was  whether  those  words  were  aomtsa  cottectiva  or  not ;  if  not,  then  it  would  be 
nncertain  on  which  count  the  verdict  proceeded ;  and  if  it  proceeded  on  the  second,  the 
jti^^ment  woidd  be  bad,  because  the  defendant  was  sentenced  to  be  imprisoned  with 
ksffd  labour  for  the  whole  time,  whereas  for  a  common  assault  hard  labour  cannot  be 
isaposcd.  The  Court  held  that  the  word  misdemeanor  was  "  nomen  collectivum,"  and 
tberffjmrfi  the  veirdict  applied  to  both  counts.    It  never,  however,  ooconed  eitbiex  to  tht 
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Court,  or  to  the  defendant's  counsel,  to  suggest  that  if  the  verdict  did  apply  to  both  counts, 
the  judgment,  which  was  general,  must  also  apply  to  both,  and  as  erery  part  of  the 
time  of  imprisonment  was  accompanied  with  hard  labour,  it  would  follow  that  some 
part  of  the  judgment  was  erroneous,  viz.  that  part,  whatever  it  might  be»  which 
applied  to  the  second  count,  and  as  the  Court  of  Error  could  not  tell  how  much  of  the 
judgment  was  bad,  they  could  not  reverse  it  in  part,  but  must  reverse  it  in  the  whole. 
Yet  if  the  doctrine  now  contended  for  by  the  defendants  (namely,  that  every  genend 
judgment,  where  there  are  several  counts,  must  be  taken  as  the  aggregate  of  sevenl 
judgments,  one  on  each  count)  be  right,  such  ought  to  have  been  the  result ;  and  though 
this  case  is  no  direct  authority  to  shew  that  that  doctrine  is  not  right,  yet  it  is  a  strong 
presumptive  argument  the  other  way,  and  at  all  events  shews,  amongst  the  other 
books  and  authorities,  what  has  hitherto  been  the  received  opinion  and  practice  on 
the  subject. 

For  these  reasons,  I  am  of  opinion  that  a  judgment  given  under  the  circumstances 
stated  in  the  question  lastly  proposed  by  your  lordships  cannot  be  reversed  on  a  writ  of 
error,  and  that  it  makes  no  difference  whether  the  punishment  be  discretionary  or  fixed; 
and,  as  I  have  said  already,  I  think  that  the  same  reasoning  applies  to  the  third 
question,  not  only  as  to  tiiat  part  of  it  which  relates  to  defects  in  the  present  indict* 
ment  itself,  but  to  that  part  which  relates  to  defects  in  the  findings  of  the  jury. 
Assuming  the  judgment  to  be  bad  as  regards  the  first,  second,  third,  sixth,  and  seventh 
counts  of  this  indictment,  by  reason  of  the  defects  of  the  findings  on  the  first,  second, 
and  third  counts,  and  by  reason  of  the  defects  in  the  sixth  and  seventh  counts 
themselves,  still  it  remains  an  entire  and  good  judgment  on  the  other  counts  of  the 
indictment,  and  cannot  be  reversed. 

MR.  JUSTICE  MAULE. 
Thxrd  and  Eleventh  QueetUme. 

As  to  these  two  questions  I  agree  in  the  conclusions  which  my  Lord  Chief  Justice 
and  my  brother  Patteson  have  arrived  at.  When  a  person  is  convicted  on  a  criminal 
charge,  the  Court,  in  order  to  determine  what  judgment  to  pronounce,  must  first  lode 
at  the  record  to  see  of  what  he  is  convicted,  and  must  then  inquire  what  penalty  the 
law  imposes  for  such  a  conviction.  If  the  penalty  be  fixed  by  law,  as  in  case  of 
judgment  of  death,  and  in  some  cases  of  transportation  for  life,  no  further  inquiry  is 
necessary.  Nothing  but  the  law  and  the  record  are  to  be  looked  to,  and  the  judgment 
required  by  law  is  to  be  pronounced.  But  in  thbse  cases  where  the  law  fixes  only  the 
species  or  the  limits  of  the  judgment,  leaving  the  amount  of  punishment  to  the 
discretion  of  the  Court,  there  is  a  third  inquiry  to  be  made,  namely,  what  amount 
of  punishment  of  the  legal  description,  and  within  the  legal  limits,  is  suitable  to  the 
particular  case  in  which  judgment  is  to  be  pronounced.  The  Court  must  look  beyond 
the  record  to  determine  this  last  question  of  amount.  If  it  could  not  do  so,  there 
would  be  no  reason  for  leaving  any  discretion  to  the  Court,  and  the  amount  could  be 
fixed  by  the  law ;  and  if  it  could,  no  doubt  it  ought  to  be  and  would  be  so  fixed ;  and 
accordingly  the  universal  practice  is  for  the  Court  to  look  beyond  the  record  in  sudi 
cases,  in  order  to  determine  from  the  circumstances  of  the  case  the  amount  of 
punishment.  In  cases  of  conviction  on  a  verdict,  the  evidence  given  at  the  trial  is 
usually  the  main  source  of  information  on  this  subject ;  but  other  modes  of  ascertain- 
ing what  ought  to  be  the  amount  of  punishment  under  the  circumstances  are  occasion- 
aUy  adopted ;  so  that  the  record  in  such  cases  only  points  out  the  species  of  die 
punishment,  as  for  instance,  fine  and  imprisonment.  When  that  is  once  pointed  out, 
the  record  affords  no  further  assistance,  and  the  amount  is  to  be  determined  by  the 
circumstances  of  the  case,  which  do  not  appear  on  the  record. 

With  respect  to  the  questions,  whether  the  record  finds  any  offence,  and  what 
the  species  of  punishment  should  be,  as  no  more  is  necessary  to  determine  this  than  a 
right  construction  of  the  record,  and  a  knowledge  of  the  law,  they  are  fit  subjects  for  a 
writ  of  error,  by  which  the  record  is  brought  before  a  superior  court  of  law.  But  the 
question  of  die  amount  of  punishment  is  not  a  subject  for  a  Court  of  Error,  which  has 
not  before  it  the  evidence  at  the  trial,  on  the  other  matters  which  determined  the 
amount  of  punishment.    It  appears  to  me,  therefore,  that  when  the  record  states  that 
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Hie  defendant  has  been  convicted  for  an  offence  for  which  he  was  liable  to  be  sentenced 
to  pay  a  fine,  and  to  be  imprisoned,  and  to  find  sureties,  and  he  is  sentenced  to  pay 
a  fine,  be  imprisoned,  and  find  sureties,  it  is  no  ground  for  rerersing  the  judgment, 
that  there  are  other  parts  of  the  record  on  whidi,  if  they  stood  alone,  no  judgment 
could  be  passed.  If  it  were  otherwise,  it  might  well  be  that  a  judgment  would  be 
reversed  by  a  Court  of  Error,  which,  ijp  it  had  been  in  the  place  of  the  Court  below» 
would  have  sentenced  the  defendant  to  the  very  same  species  and  amount  of  punish- 
ment. I  think,  therefore,  that  neither  in  the  record  referred  to  in  the  third  question, 
nor  in  that  supposed  in  the  eleventh,  the  judgments  can  be  reversed  on  writ  of 
error. 

MR.  JUSTICE  COLTMAN. 

The  Lord  Chief  Justice  of  the  Common  Fleas  having  delivered  the  unanimous 
opinion  and  reasons  of  the  judges  upon  all  your  lordships'  questions  except  the 
third  and  the  eleventh,  it  is  unnecessary  for  me  further  to  advert  to  any  other  than 
tiiose  two. 
The  third  question  is  this  : — 

'*  Is  there  any  sufficient  ground  for  reversing  the  judgment,  by  reason  of  any  defect 
in  the  indictment  or  of  the  findings,  or  entering  of  the  findings  of  the  jury 
upon  the  said  indictment  ?" 
And  to  this  I  answer,  that  in  my  humble  opinion  there  is  sufficient  ground  for 
reversing  the  judgment,  by  reason  of  the  defects  of  the  indictment,  and  by  reason  of 
M  defects  of  the  findings  of  the  jury,  and  the  judgment  given  thereupon;  and 
1  ground  my  opinion  upon  the  reasons  which  will  be  given  at  length  in  the  answer 
^  the  eleventh  question,  to  which  reasons  I  crave  leave  to  refer,  and  which  appear  to 
xne  to  apply  equally  to  all  the  defects  to  which  the  question  refers. 
Your  loidships'  eleventh  question  is  this : — 
"  In  an  indictment  consisting  of  counts  A.,  B.,  C,  where  the  verdict  is,  guilty  of 
all  generally,  and  the  counts  A.  and  B.  are  good  and  the  count  C.  is  bad,  the 
judgment  being  that  the  defendant  for  the  offences  aforesaid  be  fined  and 
imprisoned,  which  judgment  would  be  sufficient  in  point  of  law  if  confined 
expressly  to  counts  A.  andB.,  can  such  judgment  be  reversed  on  a  writ  of  error  ? 
Will  it  make  any  difference  whether  the  punishment  be  discretionary,  as 
above  suggested,  or  a  punishment  fixed  by  law  ?" 
To  this  question  I  answer,  that,  in  my  humble  opinion,  where  an  indictment  consists 
of  three  counts.  A.,  B.,  and  C,  and  the  counts  A.  and  B.  are  good  and  the  count  C. 
bad,  and  judgment  is  given  that  the  defendant  for  the  offences  aforesaid  be  fined  and 
imprisoned,  such  judgment  being  sufficient  in  point  of  law  if  confined  expressly  to  the 
counts  A.  and  B.,  such  judgment  ought  to  be  reversed  on  error. 

I  am  well  aware  that  a  contrary  opinion  has  existed  generally  amongst  the  members 
cf  tiie  legal  profession ;  but  there  is  no  difficulty  in  seeing  what  has  given  rise  to  this 
general  impression ;  and  when  we  look  for  any  legal  authority  to  support  it,  there  is 
Bttle  or  none. 

The  authorities  relied  on  arose  on  motions  in  arrest  of  judgment,  or  the  expressions 
used  are  with  reference  to  the  state  of  things  before  judgment  is  pronounced,  and  are 
^te  true  as  applied  to  criminal  proceedings  in  that  stage ;  but  the  case  may  be  different 
after  judgment  has  been  given. 

The  authorities  relied  on  are  Reg.  v.  Ingram  and  Wife  (1  Salkeld,  384) ;  Peake  v. 
Oldham  (Cowper,  285)  ;  Grant  v.  Astle  (2  Doug.  730) ;  Rex  v.  Benfield  (2  Bur.  980) ; 
and  are  all  subject  to  the  observations  above  made,  that  they  are  true  with  reference  to 
that  stage  of  the  cause  with  reference  to  which  they  were  made,  but  not  applicable  to 
the  question  when  it  arises  on  error  after  a  judgment  recorded. 

One  case  has  been  found  {Res  v.  Young  and  Others,  3  T.  R.  98)  in  which  there 
were  four  counts,  two  good  and  two  bad,  and  a  general  judgment  was  given  of  trans- 
portation for  seven  years,  and  this  was  held  good  in  error,  notwithstanding  the  badness 
of  two  of  the  counts.  But  the  objection  raised  in  this  case  was  not  noticed  by  the 
Coiirt  in  the  judgment  of  the  judges,  nor  does  it  appear  to  have  been  at  all  insisted  on  in 
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argument.  It  is  therefore  to  be  considered  not  a  decision  but  a  precedent  only,  and  lo 
a  Court  of  Error,  where  the  question  now  arises  for  the  first  time,  cannot  be  considered 
as  a  binding  authority. 

If  we  consider  the  question  on  principle,  the  argument  in  support  of  the  sufficiencj 
of  the  judgment  seems  to  me  to  stand  tiius  :  where  there  is  but  a  single  count  in  an 
indictment,  as  was  the  case  in  old  times,  although  it  contains  several  superfluous  and 
idle  allegations,  if  yet  it  contains  pertinent  matter,  properly  alleged,  and  sufficient  to 
sustain  a  criminal  charge,  the  Court  is  warranted  in  passing  the  appropriate  judgment 
on  the  whole  count,  and  may  wholly  pass  by  the  superfluous  and  idle  matter ;  and  in 
like  manner,  now  that  it  has  become  usual  to  insert  many  counts  in  an  indictment,  it 
may  be  argued,  that  if  there  be  one  good  count,  and  others  which  are  bad,  the  Court, 
on  looking  at  the  whole  record,  may  treat  the  bad  count  as  idle  and  superfluous  matter, 
and  passing  it  by  without  regard,  give  the  appropriate  judgment  which  is  suited  to  the 
good  count ;  and  the  practice  at  the  assizes  is  in  conformity  with  this  view  of  the  ease, 
where  it  is  not  usually  the  custom  to  do  more  than  give  a  general  judgment  on  the 
indictment,  without  stopping  to  consider  whether  any  of  the  counts  are  bad  in  pout 
of  law. 

But  to  this  view  of  the  question  I  should  answer,  that  I  do  not  conceive  the  case  of 
an  indictment  with  a  single  count  containing  some  idle  and  superfluous  allegations  can 
be  considered  as  standing  on  the  same  ground  with  the  case  of  an  indictment  containing 
several  counts,  some  good  and  some  bad;  for  in  the  former  case  the  indictment 
professes  to  contain  one  criminal  charge  only,  in  the  latter  it  professes  to  contain 
several  distinct  charges,  and  each  count  is  in  die  nature  of  a  separate  indictment,  and  I 
conceive  that  the  defendant  is  entitled  to  know  on  which  of  those  charges  he  is  sea- 
tenced,  and  which  of  them  are  past  by  as  insufficient  in  law.  And  the  reason  why  I 
conceive  he  has  that  right  is,  that  if  he  is  convicted  of  an  oflence,  though  upon  an  in^ 
sufficient  indictment,  and  judgment  is  pronounced  upon  him,  and  he  undergoes  tbe 
punishment  of  the  law,  he  may  plead  the  conviction  to  any  other  indictment  for  the 
same  charge.  In  the  case  supposed  in  your  lordships'  question,  if  the  defendant  weie 
again  indicted  for  the  same  oflence  as  that  which  is  insufficiently  charged  in  count  C, 
aod  were  to  plead  the  former  conviction,  how  is  the  Court  to  deal  with  the  case,  how 
is  it  to  know  whether  the  party  has  suffered  the  sentence  of  the  law  or  not  ? 

It  may  be  said  that  the  Court  has  only  to  look  to  the  original  record,  it  will  then  see 
that  the  count  is  bad,  and  must  infer  that  the  Court  which  passed  the  sentence  was 
aware  of  the  defect  in  the  count,  and  did  not  pass  any  portion  of  its  sentence  in  respect 
of  it.  This  reasoning  would  be  quite  just,  if  courts  of  law  were  infieJlible  ;  but  as  all 
writs  of  error  proceed  on  the  ground  of  the  recognized  fallibility  of  human  judgment,  the 
presumption  that  the  Court  has  not  committed  an  error  is  not  a  safe  one  to  act  upon, 
and  may  be  directly  at  variance  with  the  fact  Surely  there  ought  to  be  some  more 
safe  ground  from  which  to  judge  what  the  Court  has  done.  Every  record  ought  to 
speak  explicitly  and  distincUy.  The  Court  ought  in  some  intelligible  way  to  shew  dis- 
tinctly the  grounds  on  which  it  has  proceeded,  in  order  that  the  party  may  not  lose  the 
benefit  of  the  plea  he  is  entitled  to,  and  the  Court  of  Error  be  enabled  to  see  whether 
there  has  been  an  error  committed,  and  to  redress  it  if  it  exists. 

Lord  Coke  says,  in  Third  Institute,  214,  "  In  case  of  acquittal,  the  judgment  is  fui 
eat  sine  die,  which  may  be  given  as  well  for  the  insufficiency  of  the  indictment  as  for  the 
party's  innocence  or  not  guiltiness  of  the  offence,  and  the  judges  of  the  cause  ought, 
before  judgment,  to  look  into  the  whole  record,  and  upon  due  consideration  thereof  ti> 
cause  it  to  be  entered  ideo  consideratum  est  quod  eat  sine  die"  And  it  is  said  by  Lord 
Hale,  p.  393  (vol.  2,  c.  35  or  55),  in  speaking  of  an  acquittal  where  the  indictment  is 
insufficient,  "  It  is  reason  to  have  the  eat  sine  die  special  in  that  case,  eo  quod  iudicU- 
memtum  apparet  minus  sufficiens,  ideo  consideratum  est  quod  eat  sine  die,  aiid  then  it  (the 
acquittal)  is  applicable  only  to  the  insufficiency  of  the  indictment." 

The  remarks  of  these  two  eminent  judges  are  here  made  with  reference  to  the  entry 
of  a  judgment  upon  an  acquittal,  in  fact,  upon  an  insufficient  indictment.  But  wheie 
the  prisoner  excepts  to  the  insufficiency  of  the  indictment,  or  the  Court  does  it 
€9  officio.  Lord  Hale,  in  the  same  chapter  (p.  395),  says  the  judgment  is  special,  ftsi 
indictamentum  ob  iMufficientiam  cassetur^  et  quod  the  prisoner  eat  inde  adpreuens  om 
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He.  And  snch  an  entry  as  to  the  insufficient  count  would,  I  conceive,  have  been  a 
proper  one  in  the  case  supposed  in  your  lordships'  question.  The  judgment  might 
perhaps  have  been  free  from  error  if  it  had  been  expressly  confined  to  Uie  good  counts 
and  no  judgment  at  all  given  on  the  bad  count ;  but  where  the  judgment  is,  as  in  the 
case  supposed,  general,  it  must  be  considered  as  having  been  given  on  all  the  counts, 
and  here  indeed  is  expressly  said  to  be  so.  One  of  the  counts  being  bad,  the  judgment 
seems  to  me  erroneous. 

It  may  be  urged  that  although,  according  to  the  modem  practice  of  the  Courts, 
TwioiDs  counts  are  inserted,  yet  there  is  usuaBy  but  one  corpus  delicti  really  intended. 
That  such  is  usually  the  case  in  felonies  is  true,  and  if  it  turns  out  to  be  otherwise,  the 
judge  in  his  discretion  may  restrict  the  prosecutor  to  one  charge ;  but  the  practice  is 
otherwise  in  misdemeanors  lilce  the  present,  and  the  point  therefore  cannot  be  consi- 
dered as  merely  technical. 

If  we  suppose  a  case,  which  must  be  allowed  to  be  possible,  that  the  Court  below, 
mistaking  the  law,  passes  a  judgment  with  reference  to  a  count  which  contains  no  legal 
ciiarge,  and  the  party  sentenced  undergoes  his  punishment ;  if  he  should  be  again 
indicted  for  the  same  offence,  it  would  be  manifestiy  unjust  that  he  should  be  liable  to 
fortfaer  punishment ;  but  if  in  such  case  he  should  plead  the  former  conviction,  the 
Court  before  whom  the  second  indictment  is  pending,  looking  at  the  original  indict- 
ment, wHl  say,  contrary  to  the  feet,  the  Court  by  which  the  case  was  first  tried  must 
luive  seen  that  this  count  C.  is  bad,  the  defendant  could  not  have  been  sentenced  on 
tiiiB  count.  Or  if,  on  the  other  hand,  the  Court  before  which  tlie  second  indictment  is 
pending  should  allow  the  plea  on  die  ground  that  they  cannot  see  but  that  the  Court 
which  passed  judgment  on  the  first  indictment  mi^t  have  given  judgment  with  refer- 
enee  to  the  bad  count,  there  will  be  introduced  an  inconsistency  of  a  very  strange 
natore,  if  the  Court  of  Error,  on  looking  at  the  record  of  the  judgment,  holds  that  it 
mnst  be  presumed  that  'the  Court  below  passed  no  judgment  with  reference  to  the  bad 
count ;  and  the  Court  before  which  the  second  indictment  is  pending,  on  an  inspection 
cf  tiie  same  record,  presumes  that  a  judgment  was  given  witii  reference  to  that  count. 
Such  an  inconsistency  ought  not  to  be  admitted,  if  &e  law  is  to  be  considered  as  any 
thmg  in  the  nature  of  a  science,  or  as  any  thing  more  than  a  mde  collection  of  arbitrary 
roles. 

It  may  be  said  that  the  rule  against  which  I  am  arguing  is  ccmvenient  in  practice. 
It  may  be  so ;  and  if  established,  it  may  save  the  practitioners  and  the  judges  some 
expense  of  care  and  diligence,  though  I  think  not  much.  But  such  a  rule  seems  to  me 
nekher  conmstent  with  the  dignity  of  the  law  as  a  science,  nor,  what  is  more  im- 
portant, does  it  tend  to  promote  the  ends  of  substantial  jnstiee.  If  a  judgment  in  such 
n  case  were  reversed,  it  is  to  be  remembered  that  the  defendant  would  still  remain 
^ble  to  be  prosecuted  on  an  indictment  properly  framed. 

In  reply  to  the  latter  portion  of  the  deventk  question,  it  seems  to  me,  that  if  the 
punishment  attached  to  counts  A.  and  B.  were  certain,  as  for  instance  a  year's  im- 
prisonment, and  the  judgment  were  that  for  his  said  ofltoces  he  should  be  imprisoned 
fat  a  year,  the  same  reasoning  would  apply,  though  partially  only ;  for  although  the 
piobability  in  that  case  would  be  greater  that  die  judgment  was  given  in  respect  of 
die  counts  A.  and  B.,  and  not  in  respect  of  the  count  C,  yet  I  think  it  ought  to  appear 
cBsdnctly  on  what  count  the  judgment  was  given.  The  judgment,  however,  in  such  a 
case  would  be  substantially  just,  though  unteehnical,  which  cannot,  I  think,  be  pre- 
dicated of  that  in  the  former  case. 

MR.  JUSTICE  WILLIAMS. 

The  difference  of  opinion  which  to  a  certain  extent  exists  amongst  the  judges  arises 
^ther  upon  the  third  or  upon  the  eleventh  question  proposed  by  your  loidships,  or 
upon  both.  In  my  view  of  the  subject,  however,  that  difference  will  be  found  to  arise 
upon  the  eleventh. 

But  before  I  proceed  to  notice  the  point  or  points  upon  which  a  difference  of  opinion 
enists,  I  think  it  not  unfit  to  premise,  that,  as  to  what  may  be  deemed  the  merits,  there 
is  no  snch  difference.    There  is  no  doubt,  as  your  lordships  have  already  heard  (so  fax 
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as  the  opinion  of  the  judges  is  conceraed),  but  that  there  are  good  counts  in  the 
indictment,  with  appropriate  findings  thereon,  which  would  have  sustained  the  judg- 
ment ;  none,  but  that  die  judgment,  so  far  as  the  kind  and  quality  of  the  sentence  is 
concerned,  is  unobjectionable ;  none,  but  that  the  decision  of  the  Court  below  upon  the 
matters  contained  in  the  plea  in  abatement,  and  those  assigned  for  error  coram  nobis, 
was  correct  in  point  of  law  ;  none,  but  that,  if  a  motion  had  been  made  in  arrest  of 
judgment  in  the  Court  below,  that  motion,  according  to  all  usage  and  authority,  ought 
to  have  been  refused,  because  there  are  good  counts ;  none,  I  believe,  but  that,  tf  a 
nolle  prosequi  had  been  entered  upon  the  objectionable  counts  and  findings,  no  objection 
would  have  existed.  The  objection,  therefore,  is  purely  of  a  technical  nature,  and  to 
be  examined  in  the  same  spirit  of  minute  and  exact  criticism  in  which  it  is  conceived. 

I  have  said,  however,  that  the  difference  of  opinion  antongst  the  judges  does  really 
arise  upon  your  lordships'  last  question ;  and  for  this  reason ;  because,  in  my  opinion, 
where  the  language  of  the  judgment  is  (as  here  it  is)  that  each  defendant  shall,  "  for 
his  offences  aforesaid,"  suffer  punishment,  a  good  count  or  counts,  with  a  bad  finding 
thereon,  does  not  differ  from  the  case  of  a  general  finding,  which  is  unexceptionable, 
upon  an  indictment  containing  one  or  more  bad,  with  some  good  counts  in  such  indict- 
ment. Now  the  Lord  Chief  Justice  has  delivered  our  unanimous  opinion  that  there  are 
several  counts,  good  in  law,  upon  which  the  finding  of  the  jury  is  so  defective  that  no 
judgment  can  be  sustained  thereon ;  and  they,  therefore,  must,  in  my  opinion,  be 
classed  with  those  counts  which  the  judges  are  of  opinion  are  insufficient  in  point  d 
law.  There  are  other  counts  also,  which,  according  to  the  same  opinion,  are  clearly 
good,  and  the  finding  of  the  jury  tiiereon  unexceptionable. 

I  come  therefore  to  the  eleventh,  and  (I  am  happy  to  say)  the  last  but  most 
important  question,  as  I  think  it  has  been  throughout,  and,  in  my  opinion,  rightly 
treated — whether,  in  an  indictment  with  two  good  counts,  and  one  bad  one.  and  t 
general  verdict  of  guilty,  a  judgment  of  fine  and  imprisonment  for  the  offences  aforesaid 
can  be  sustained? 

In  considering  this  question,  it  is  to  be  observed  first,  that  so  ^  from  any  instance 
having  occurred  in  which  this  objection  has  prevailed,  the  constant  opinion,  founded 
upon  corresponding  usage,  has  been,  that  a  judgment  under  the  circumstances  supposed 
would  be  good  and  valid  in  law.  I  will  not  place  this  argument  higher  than  it  deserves; 
there  may  have  been  an  ancient  and  long-continued  error,  though  that  ought  to  be 
sheum,  and  not  presumed ;  but  it  is  good  for  something,  and  it  is  for  your  lordships  to 
judge  how  much.  If,  indeed,  it  be  entitled  to  the  weight  which  Lord  Chief  Justice 
Wilmot,  in  Wilkes's  case  (Cases  and  Opinions,  330),  attributes  to  it,  it  goes  very  fer 
indeed ;  "for  a  course  of  precedents  and  judicial  proceedings  "  (he  observes)  "  make 
the  law." 

Upon  the  same  footing  with  the  prevalence  of  opinion  and  usage  I  am  inclined  to 
rank  the  dicta  of  Lord  Mansfield,  in  the  cases  of  Peak  v.  Oldham  (Cowp.  276),  and 
Grant  v.  Astle  (Doug.  7*29),  in  both  of  which  (in  the  latter  more  especially)  he 
deprecates  the  rule  which  has  prevailed  in  civil  cases,  "  which  "  (he  says)  "  appears 
more  absurd,  because  it  does  not  hold  in  the  case  of  criminal  prosecutions  ;  for,  where 
there  is  a  general  verdict  of  guilty  on  an  indictment  consisting  of  several  counts,  if 
any  one  of  them  is  good,  that  is  held  to  be  sufficient."  This,  surely,  must  be  entitled 
to  some  weight ;  the  deliberate  (because  repeated)  opinion  of  a  judge  of  much  reputation 
— not,  indeed,  so  much  expressing  that  opinion,  as  vouching  what  had  been  dont-^ 
"  held  to  be  sufficient " — for  that  is  the  language. 

In  the  case  of  Rex  v.  Powell  (2  B.  &  Ad.  75),  the  defendant  was  convicted  upon  an 
indictment  containing  two  counts ;  one  of  these  authorized  the  infliction  of  hard  labour, 
and  the  other  did  not.  Upon  a  general  verdict  of  guilty  upon  the  whole  indictment, 
the  defendant  was  sentenced  to  imprisonment  with  hard  labour ;  and,  upop  a  writ  of 
error  brought,  the  Court  of  Queen's  Bench  sustained  the  judgment  of  the  Court  belov, 
although  one  count  of  the  indictment  (as  has  been  already  observed)  was  not  sufficient 
for  that  purpose. 

In  the  case  of  Reg.  v.  Rhodes  and  Cole  (2  Lord  Kay.  886),  a  point  neariy  lesembUof 
that  which  was  pressed  with  the  greatest  earnestness  at  your  lordships'  bar  was  brought 
under  the  notice  of  the  Court  upon  motion  in  arrest  of  judgment.     That  was  an 
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infonnatlon  for  subornation  of  peijiuy,  and  the  verdict  guilty.  The  report  goes  on 
thus  : — "  A  motion  was  made  in  arrest  of  judgment,  and  the  counsel  excepted  (Ist)  to 
•everal  of  the  assignments  of  peijury,  and  he  compared  the  case  "  (as  was  done  at  the 
bar)  "  to  that  of  general  damages,  where  one  count  being  insufficient,  will  vitiate  the 
whole.  So  here  "  (this  is  a  continuation  of  the  counsel's  argument)  "  the  defendant 
being  to  be  fined,  upon  the  whole  information,  and  that  fine  b^g  entire  *'  (as  here  also 
contended),  "  if  any  of  the  assignments  of  perjury  are  wrong,  the  Court  wHl  arrest  the 
judgment.  But  Holt  and  the  whole  Court  were  of  the  contrary  opinion,  and  that,  if 
all  the  assignments  of  pexjury,  but  one,  be  wrong,  that  one  would  be  sufficient  for  the 
judgment  to  be  given  upon  by  the  Court." 

I  now  come  to  a  case  which  will  not  admit  of  that  distinction,  and  will  not  admit  of 
that  answer,  that  it  was  not  upon  a  writ  of  error,  for  it  was. 

I  now  beg  leave  to  bring  under  your  lordships'  notice  the  case  of  Rex  v.  Young  and 
Others  (  3  Ter.  Rep.  98),  which,  if  I  am  not  wholly  deceived,  has  a  very  strong,  if  not 
decisive,  bearing  upon  the  present  case.  That  was  an  indictment  for  obtaining  money 
under  false  pretences ;  with  some,  viz.  two,  counts  setting  forth  the  pretences,  and 
two  that  did  not.  The  defendants  were  found  guilty,  and  sentenced  to  transportation. 
A  writ  of  error  was  brought,  for  this  was  not  a  motion  in  arrest  of  judgment ;  if, 
indeed,  as  has  been  contended,  there  be  any  substantial  difference  between  the  cases. 
This  case  also  followed  in  point  of  time  that  of  Rex  v.  Mason,  which  established  the 
law,  that  a  count  not  setting  forth  the  nature  of  the  fiedse  pretences  was  bad  in  law. 
The  case  of  Rex  v.  Mason  was  cited,  and  brought  distinctly  under  the  notice  of  the 
Court  (Lord  Kenyon  and  Mr.  Justice  BuUer  forming  a  part  of  it).  The  badness  of 
two  counts  in  the  indictment  was  placed  beyond  a  doubt ;  and  herein  I  must  take 
leave*  with  great  deference,  not  peifectly  to  agree  with  my  brother  Coltman,  for  I 
think,  upon  reference  to  the  case,  it  will  be  found  that  the  very  point  of  there  being 
two  bad  counts  (and  bad  counts,  because  Rex  v.  Mason  had  decided  them  to  be  so)  was 
distinctly  before  them.  The  defendants  were  found  guilty  generally,  and  sentence 
passed  upon  the  whole  indictment ;  the  sentence  was  discretionary,  for  the  punishment 
mi^t  have  been  imprisonment,  or  (as  it  was)  transportation ;  the  bad  counts  might 
(as  your  lordships  may  hear  lo-day,  certainly  did  hear  some  day  or  days  gone  by)  have 
contributed  there  to  swell  the  pxmishment,  and  nobody  could  tell  how  much ;  a  learned 
counsel  of  very  considerable  reputation  was  heard  at  length,  and  the  Court  (composed 
as  I  have  mentioned),  without  hearing  the  other  side,  affirmed  the  judgment.  Now  if 
that  be  not  a  case  in  point,  so  far  as  the  eleventh  question  is  concerned,  I  am  at  a  loss 
to  comprehend  what  can  be  so  considered. 

And  now  as  to  the  principle ;  and  upon  this  part  of  the  case  I  beg  leave  to  state, 
almost  in  the  same  terms  which  my  brother  Maule  used  some  time  ago,  that  the  ques- 
tion before  a  Court  of  Error,  in  my  opinion,  is  the  legality  of  the  proceedings  of  the  Court 
below ;  not  what  they  ought  to  have  done  (speaking  with  reference  to  the  infliction  of 
punishment),  but  what  they  might  do.  If  a  sentence  be  of  the  kind  the  law  allows, 
the  degree  of  it  is  not  within  the  competence  of  a  Court  of  Error.  If  a  fine  be  an 
appropriate  part  of  the  sentence  of  a  Court  below,  the  excess  of  it  is  no  ground  of  error. 
What  possible  line  can  be  drawn  between  reasonableness  and  excess,  so  as  to  affect  it 
with  illegality  ?  It  is  obvious  that  there  can  be  none.  The  fine  imposed  may  be  of 
such  extravagant  amount,  as  justly  to  subject  the  Court  which  has  imposed  it  to 
severe  animadversion ;  it  may  be  unconstitutional  (if  such  a  phrase  is  permitted  to  me), 
but  it  is  not,  therefore,  with  reference  to  interference  by  a  Court  of  Error,  illegal.  If,  in 
this  case,  the  sentence  had  been  transportation,  the  sentence  would  have  been  illegal : 
and  why  ? — ^because  it  is  not  of  the  kind  which  is  authorized  by  the  law  in  such  case. 
Why  is  a  fine  apparently  excessive  and  exorbitant  (supposing  such  a  case  to  exist)  not 
illegal  ? — Because  it  is  the  kind  of  punishment  appropriate  to  the  case.  The  result  of 
my  opinion  therefore,  is,  that  the  inquiry  in  a  Court  of  Error  must  be,  whether  there 
be  a  count  or  counts,  with  proper  findings  thereon,  which  could  justify  the  sort  of 
punishment  adjudged  by  the  Court  below,  and  that  this  is  the  only  question  wholly 
unaffected  by  another  and  different  one,  which  is,  whether  there  are  other  coimts  in  the 
indictment  which  would  not  justify  the  inffiction  of  such  punishment,  or  of  any. 

I  further  think,  that  there  is  no  difference  whether  the  punishment  be  discretionary  or 
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fixed  by  law.  If  there  be  an  indictinent  for  an  offenee,  to  whidi  a  pimidmipnt  filed  bf 
law  is  attacbed,  that  would  sustain  a  judgment  upon  such  indietment.  though  that 
may  haye  been  in  it  one  or  more  bad  counts.  Equally  so,  in  my  opinion,  may  a  di»> 
cretionary  punishment  be  sustained,  if  it  be  otherwise  conformable  to  law,  diough  that 
should  be,  as  just  supposed,  some  good  and  some  bad  counts,  and  that  the  judgment  riuxild 
be  referred  to  those  counts  which  will  sustain  it,  and  not  to  those  whidi  will  not 
'  And,  accordingly,  the  judgment  upon  each  defendant  is,  that,  "  for  hia  offences  afiai^ 
said," he  shall  undergo  a  certain  punishment.  Now,  what  are  "his  offences  aforesud?* 
Surely,  not  what  is  so  imperfectly  described  as  to  amount  to  no  offence  at  all ;  as  is  tfe 
case  in  the  bad  counts  :  surely  not  those  findings  of  the  jury,  whidi  are  so  indepc»> 
dent  of  and  extraneous  to  the  counts  to  which  they  are  intended  to  be  applicabk,  tint 
no  judgment  can  be  pronounced  thereon,  any  more  than  on  those  counts  which  mt 
bad  in  law ;  but  what  is  contained  in  those  counts  and  findings  (and  there  are  mmy 
such)  upon  which  the  Court  might  legaUy  pronounce  their  judgmoit. 

And  what,  I  may  be  permitted  to  ask,  is  there  which  gives  your  lordahipa  to  undcr- 
itand  and  be  informed  that  judgment  may  not  have  been— -actually  was  not — given  eich- 
sivdy  upon  those  counts,  and  the  findings  thereon,to  which  (according  to  ^le  opimoaof  all 
the  judges  at  least)  no  possible  objection  applies  ?  Why  is  it  to  be  assumed  that  upoi 
the  erroneous  parts  of  the  record,  or  some  of  them,  the  judgment  has  proceeded,  wba 
(as  has  been  too  of^  already  repeated)  there  is  so  mudi  without  objectian  ? 

It  remains  for  me  to  make  some  remarks  (and,  mindful  of  those  who  have  to  foUov 
me,  they  shall  be  very  brief)  upon  the  supposed  analogy  between  the  present  cue 
proposed  by  your  lordships  in  this  question,  and  a  writ  of  error  brought  in  a  civil  cm^ 
where  there  are  one  or  more  bad  counts  in  a  declaration,  and  general  damages  gifcn.r- 
a  point  much  urged  and  relied  upon  at  the  bar.  It  appears,  however,  to  be  dnr  ihii 
upon  examination,  such  supposed  analogy  will  be  found  to  fidl.  The  reasoii  why,  in  i 
civil  case  where  general  damages  are  given  in  the  case  just  supposed,  the  ju^jmeit 
cannot  be  sustainied  in  a  Court  of  Error  is,  that  the  finding  of  tlw  jury  is  the  grooid  of 
error,  not  that  there  is  any  mistake  in  such  finding,  for  the  jury  is  not  to  examine  tk 
validity  of  the  counts,  but  that  it  is  impossible  for  the  Court  to  know  how  mock  mf 
have  been  given  in  respect  of  the  good,  and  how  much  in  respect  ol  the  bad  comti. 
Of  this  a  Oavact  of  Error  can  have  no  knowledge,  and  has  neither  the  means  nor  0Qmp^ 
tence  of  deciding,— nor  the  Court  below  either.  But  in  a  criminal  case,  with  a  findii; 
of  guilty,  there  is  nothing  which  bears  any  resemblance  to  the  damages  found  in  a  dii 
case.  In  a  criminal  case,  the  verdict  bemg  guilty,  and  a  judgment  accordingly,  tk 
question  is,  whether  there  is  upon  the  record  enough  to  sustain  the  judgment.  M» 
question  is  raised  like  that  of  damages,  as  to  which,  belonging,  as  it  does,  to  anotkr 
tribunal,  the  Court  can  form  no  opinion,  and  has  no  means  of  deciding ;  that  is,  hot 
much  is  to  be  referred  to  the  good  counts  in  a  declaraticm,  and  how  much  to  the  bad. 
In  the  Criminal  Court  there  is  no  foreign  subject  (if  I  may  use  the  expression)  into 
which  the  Court  cannot  inquire,  but  it  may  examine  and  deode  whether,  upon  the  hx 
of  the  proceedings,  there  be  enough  to  sustain  the  judgment.  The  Court  below  ski 
has  the  power  of  assessing  the  amount  of  punishment,  as  well  as  of  forming  a  jndg* 
ment  upon  the  validity  of  the  indictment ;  not  so  in  a  civil  case,  for  there  neither  i 
Court  of  Error  nor  the  Court  below  can  rectify  an  error  that  has  arisen  from  the  fiodiii^ 
on  one  or  more  bad  counts  in  the  declaration. 

Independently,  therefore,  of  the  opinion  of  Lord  Mansfield  already  refoned  to,  wi 
passages  of  a  similar  import  which  are  continually  recurring,  there  are  reasons  wlif 
the  distinction,  which  he  twice  over  affirms  to  exist  between  criminal  and  civil  cifles, 
may  be  sustained  upon  sound  principle. 

My  answer,  therefore,  to  the  third  and  eleventh  questions  proposed  by  your  lordafafi 
is  in  the  negative. 

MR.  BARON  GURNEY. 
mrdand  Eleventh  Questions, 
My  lords,  my  Lord  Chief  Justice  has  delivered  the  unanimous  opinion  of  the  j«is0 
upon  all  the  questions  proposed  by  your  lordships,  with  the  exception  of  tl^e  third  tad 
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nth.  We  concur  in  &e  opinion  which  he  has  delivered,  and  in  the  reasons 
in  support  of  it. 

ains  for  me  to  offer  to  your  lordships  the  ofnnion  which  I  hare  formed  upon  the 
I  eleventh  questions. 

the  third,  I  think  that  there  is  not  any  ground  for  reversing  the  judgment,  by 
;  any  defect  in  the  indictment,  or  of  the  findings,  or  entering  the  findings  of  the 
1  the  indictment. 

respect  to  the  eleventh,  I  think  that  in  the  case  put,  the  judgment  cannot  be 
on  a  writ  of  error,  and  that  it  will  not  make  any  difference  whether  the  punish- 
discretionary  or  a  punishment  fixed  by  law. 

e  all  of  opinion  that  the  fifth,  eighth,  ninth,  tenth,  and  eleventh  counts  of  the 
nt  are  good  counts. 

idgment  of  the  "Court  of  Queen's  Bench  in  Ireland  may,  I  think,  be  well  sua* 
x>n  those  counts.  The  judgment  of  the  Court  upon  otch  of  the  defendants  is 
offences  aforesaid."  Now  as  to  two  of  the  counts,  we  are  all  of  opinion  that 
stated  in  each  of  them  does  not  amount  to  an  offence ;  therefore,  I  think 
not  to  be  presumed  that  the  Court  of  Queen's  Bendi  has  given  judgment  upon 
mts ;  on  the  contrary,  it  is  to  be  presumed  that  they  have  not. 
luinecessary  again  to  refer  to  the  cases  of  Res  v.  Powell,  Rex  v.  Mason,  and 
foung,  which  have  been  cited  and  dwelt  upon  more  particularly  by  my  brother 

e  of  opinion  that  the  findings  of  the  jury  upon  the  first  four  counts,  which  are 
s  defective  findings ;  but  I  do  not  think  it  follows  that  that  invalidates  the 
t  upon  the  five  counts  which  are  decided  to  be  good.  Upon  those  bad  findings 
hat  it  is  to  be  presumed  no  judgment  has  been  pronounced, 
lot  distinguish  between  a  bad  finding  on  a  good  count  and  a  good  finding  on  a 
It.  They  appear  to  me  to  amount  to  precisely  the  same  thing ;  namely,  that 
ich  no  judgment  can  be  pronounced.  The  judgment  must  be  taken  to  have 
d  upon  the  concurrence  of  good  counts  and  good  findings,  and  upon 
else. 

been  contended  at  your  lordships'  bar,  that  inasmuch  as  there  are  some  counts 
-e  bad,  no  judgment  can  be  pronounced  upon  those  which  are  good,  and  this 
.  argued  on  an  analogy  which  has  been  suj^>o6ed  to  exist  between  civil  and 
cases.  The  distinction  between  one  and  the  other  has  been  always  recognized, 
only  regret  that  has  ever  been  expressed  upon  the  subject  has  been  that  such  a 
luld  have  prevailed  in  civil  cases  by  which  justice  has  been  so  frequently 
;  but  in  criminal  cases  it  has  always  been  decided  that  if  there  be  one  good 
le  Court  is  warranted  in  pronouncing  judgment ;  and  no  case  has  been  cited,  or 
can  be  cited,  in  which  any  judge  has  ever  suggested  that  the  rule  would  be 
in  a  writ  of  error  from  that  which  has  prevailed  on  motions  inarrest  of  judgment, 
dd  think  that  it  would  be  a  very  dangerous  thing  to  unsettle  that  which  has 
been  considered  established  law,  that  in  criminal  cases  a  judgment  is  valid 
lere  is  a  good  count  to  warrant  it. 

been  contended  that  the  judgment  of  the  Court  must  be  taken  to  have  been 
3  and  compounded  of  so  much  punishment  on  one  count  and  so  much  on 
as  if  it  were  two  months'  imprisonment  on  one  and  three  on  another,  and  so 
that  we  ought  to  ascribe  part  of  the  punishment  in  this  case  to  the  bad 
r  the  bad  findings. 

»ertainly  is  not  the  mode  by  which  any  Court  proceeds  in  fixing  the  punish* 
The  Court  ascertains  that  there  is  a  good  chaige  and  a  good  finding  to  warrant 
ment,  and  then  it  takes  into  consideration  all  the  circumstances  oi  the  case — 
aggravation  and  those  of  mitigation — and  it  apportions  the  punishn>ent  to  each 
It  according  to  his  demerit;  and  therefore  it  may  wdl  happen  (as  in  the 
case)  that,  according  to  the  greater  or  less  degree  of  aggravation,  the  punish* 
persons  convicted  of  the  same  offence  will  vaiy ;  to  some  will  be  allotted  more, 
sless. 

his  is  not  a  matter  for  the  consideration  of  the  Court  6i  Error.  A  Court  of 
IS  no  means  of  judging  whether  the  punishment  awarded  is  a  just  punishment; 
tier  it  is  too  severe  or  too  mild. 
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An  that  a  Court  of  Error  hat  to  conaider  i»,  whether  the  pamshment  he  that  wbidi 
the  law  authorizes  for  the  crime  of  which  the  defendant  has  heen  convicted. 

In  this  case  the  punishment  is  appropriate.  The  offence  is  conspiracy ;  the  punish- 
ment is  fine,  imprisonment,  and  recognizance  for  good  hehaviour. 


MR.  BARON  ALDERSON. 

My  lords,  the  third  question  which  your  lordships  have  directed  me  to  consider  in 
common  with  my  learned  brethren  consists  of  two  propositions.  The  former  of  thoae 
propositions  is  repeated  as  a  substantive  question  in  the  eleventh  question,  and  I  shall 
therefore  propose  to  consider  these  together,  and  then  to  advert  to  the  second  brsnch 
of  the  third  question  separately. 

I  own  that  I  feel  very  strongly  the  paramount  importance  of  that  which  I  first 
mentioned,  believing  as  I  do  ^t  an  opposite  decision  by  your  lordships  would  be 
productive  of  great  inconvenience  and  failure  of  justice  in  criminal  cases  for  the  future. 
It  is  therefore  a  great  satisfaction  to  me  to  find  that  on  this,  which  is  a  purely  technical 
question,  I  agree  with  so  large  a  majority  of  my  learned  brethren. 

The  universal  belief  of  the  Profession,  as  long  as  I  can  remember  any  thin^^,  has  been 
in  conformity  to  what  is  stated  in  Peake  v.  Oldham,  Grant  v.  Mile,  and  Res  ▼.  Ba^ 
field,  and  which  I  will  quote  from  Grant  v.  Astle  in  the  words  of  Lord  Mansfield :  "  I 
have  exceedingly  lamented  that  ever  so  inconsistent  and  ill-founded  a  rule  should  bare 
been  established  as  that  where  there  are  several  counts,  entire  damages,  and  one  count 
is  bad  and  the  others  not,  this  shall  be  fatal."  He  afterwards  adds,  "  And  what  mokes 
this  rule  appear  more  absurd  is,  that  it  does  not  hold  in  criminal  cases,  for  where  diere 
is  a  general  verdict  of  guilty  on  an  indictment  consisting  of  several  counts,  if  any  one  is 
good,  that  is  held  to  be  sufficient."  This  language  expresses  the  universal  belief  and 
tradition  of  the  Profession ;  and  the  invariable  answer  given  to  an  objection  in  arrest  of 
judgment  on  such  a  ground  has,  according  to  my  recollection,  always  been  that  it  is 
immaterial  to  enter  into  the  discussion  of  the  question  because  there  is  a  good  count; 
"  and  the  Court "  always  (as  is  said  arguendo,  and  assented  to  by  the  judges  in  Rex  t. 
Benfield)  "  in  indictments  and  informations  will  give  judgment  on  that  part  which  is 
indictable."  If  we  were  to  examine  our  records,  we  should  find,  I  doubt  not,  a  dood 
of  cases  in  which  a  general  judgment  has  been  pronounced  on  an  indictment  with  one 
or  more  defective  counts ;  but  it  has  not  occurred  that  any  such  objection  has  erer 
been  made  the  ground  of  an  argument  in  a  Court  of  Error ;  nay  more,  cases  of  writs  of 
error  are  not  wanting  in  which  this  objection,  though  on  the  very  surface,  escaped  the 
notice  of  the  most  acute  counsel  and  the  most  astute  judges.  It  is  certainly  possible 
that  all  this  may  be  so,  and  yet  the  objection  may  be  good,  and  a  valuable,  as  it  is 
certainly  to  me  at  least  a  new  discovery. 

But  although  this  question  has  been  most  ably  argued,  indeed  with  that  mwm 
subtilitas  of  which  Lord  Coke  speaks,  but  not,  I  think,  with  much  commendation,  jet 
the  argument  has  failed  to  convince  me  that  all  this  course  of  precedent  and  tradition  is 
erroneous. 

It  is  not,  indeed,  contended  that  the  Court  below  in  such  a  case  cannot  pronounce  t 
valid  judgment ;  on  the  contrary,  if  they  were  not  to  pronounce  a  judgment  against  ^ 
defendant,  that  would  be  erroneous ;  but  it  will  follow  from  the  argument,  that  tk 
Court  are  always  bound  to  hear  and  to  decide  on  the  validity  of  each  count,  and  tfaat 
those  judges  who  have  said  and  thought  that  it  was  immaterial  so  to  do  have  deccbed 
themselves  and  the  Profession ;  for  they  contend  that  it  is  an  objection  valid  in  a  Coiat 
of  Error,  although  not  ground  for  arresting  the  judgment.  Now,  a  defendant  in  a  cue 
of  misdemeanor  may  always  go  to  a  Court  of  Error  for  redress ;  and  if  he  does  so,  it 
must  appear,  according  to  this  argument,  in  express  terms  on  the  record,  whattiK 
judgment  of  the  Court  below  on  the  validity  of  each  count  has  been.  And  a  defendiBt 
consequently  in  all  cases  is  to  have  this  benefit  given  to  him,  that  if  there  be  any 
doubtful  count,  he  may  say  nothing  in  the  Court  below,  but  leave  the  Conrt  to  give  its 
judgment,  and  then,  if  on  suing  out  a  writ  of  error  the  Court  of  Error  think  the  cooat 
bad,  they  must  reverse  the  jud^ent  of  the  Court  below,  and  let  him  go  finee altogether; 
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and  he  is  to  have  this  farther  advantage,  if  he  argues  the  question  of  taking  the  chance 
of  total  escape  by  reason  of  a  difference  of  opinion  between  the  Court  of  Error  and  the 
Court  below  on  some  immaterial  count,  and  even,  perhaps,  if  the  Court  of  Error  think 
a  count  good  which  the  Court  below  has  deemed  Imd ;  and  though  both  agree  that  the 
defendant  ought  to  be  punished  on  the  whole  record,  he  is  to  escape  altogether  from 
that  indictment ;  so  that  the  Court  will  be  obliged  in  all  cases  to  examine  and  decide 
upon  the  record,  in  some  cases  even  without  the  benefit  of  an  argument,  in  order  to 
avoid  the  risk  of  a  reversal  of  their  judgment  in  cases,  too,  in  which  all  would  agree 
that  the  judgment  as  given  ought  not  to  be  varied,  even  as  to  the  amount  of  punish- 
ment. For  punishment  differs  from  civil  damages  in  this — that  it  is  imposed  in 
respect  of  all  the  &cts,  whether  formally  laid  or  not,  and  even  upon  all  the  surrounding 
circumstances,  character,  and  conduct  of  the  defendant. 

Before  I  come  to  such  a  strange  conclusion,  I  think  I  ought  to  examine  carefully 
what  the  principles  of  law  are,  and  what  the  authorities  are  by  which  it  is  to  be 
supported.  I  believe  no  authority  has  been  suggested ;  but  the  argument  mainly  turns, 
lat,  on  certain  inconveniences  supposed  to  be  likely  to  arise  to  defendants  in  certain 
imaginary  cases,  if  what  I  consider  as  the  old  rule  be  retained ;  2ndly,  on  some  supposed 
analogy  between  civil  and  criminal  cases ;  and  3rdly,  on  the  true  construction,  as  it  is 
said,  of  the  words  of  the  judgment  on  the  record.  I  will  consider  these  very  shortly  in 
thdr  order. 

I  am  not  insensible  that  some  of  the  difficulties  stated  are  real ;  and  if  the  rule  of 
the  criminal  law  applicable  to  such  cases  must  of  necessity  be  a  perfect  rule,  admitting 
of  no  anomalies,  and  in  no  supposable  case  of  inconveniences,  the  argument  is  weU 
founded.  Pardons  on  the  verge  of  impossibility,  pleas  of  autrefois  convict  in  very  com- 
plicated and  improbable  circumstances,  and  the  like,  may  easily  be  suggested  by 
fertile  minds,  drawing  upon  an  imagination  at  once  of  a  poet  and  a  pleader  for  their 
facts.  I  will  not  go  through  these  at  length ;  it  has  been  done  already  by  many  of  my 
learned  brothers.  My  answer  to  them  all  is  this, — the  law  proposes  not  a  perfect  rule, 
but  being  human,  and  therefore  imperfect,  must  choose  between  conflicting  inconveni- 
ences ;  and  I  think  in  the  rule  which  it  has  adopted  it  has  chosen  the  least. 

Then,  secondly,  is  there  any  analogy  between  civil  and  criminal  cases  ?  There  is  no 
doubt  that  in  civil  cases  the  law  is,  and  we  have  seen  that  Lord  Mansfield  lamented  that 
it  was  so,  that  where  there  is  a  defective  count  and  general  damages,  no  judgment  can 
be  given  on  such  a  verdict.  It  is  the  duty,  in  such  cases,  of  the  Court  to  award  a 
venire  de  novo,  that  the  mistake  may  be  corrected.  If  they  do  not  award  a  venire  de  novo, 
but  give  judgment  for  the  damages,  the  Court  of  Error  will  reverse  that  judgment,  and 
will  award  a  venire  de  novo.  This  was  done  in  Alexander  v.  Angh  (7  Bing.  119).  But 
this  plainly  depends  upon  this  principle,  which  I  deem  to  be  the  true  principle  on  which 
a  Court  of  Error  always  should  proceed, — ^that  the  Court  of  Error  there  clearly  sees' 
that  the  Court  below  has  given  a  wrong  judgment.  They  know  that  upon  such  a 
record  the  damages  were  given  upon  the  bad  as  well  as  on  the  good  counts ;  for 
damages  are  found  by  the  jury,  and  they  have  no  jurisdiction  to  consider  the  validity 
or  invalidity  of  the  counts,  but  must  treat  all  as  valid.  Secondly,  the  Court  of  Error 
correct  the  judgment  of  the  Court  below,  and  give  the  judgment  which  the  Court  below 
ought  to  have  given.  In  criminal  cases  both  these  important  circumstances  are  wholly 
different.  There,  the  Court  which  awards  the  punishment  has  jurisdiction  to  say 
whether  the  counts  are  valid ;  and  the  Court  of  Error  does  not  do  the  analogous  act  of 
sending  back  the  case  for  a  firesh  and  proper  judgment  by  the  Court  below,  but  alto- 
gether reverses  it,  and  discharges  the  prisoner  from  the  pending  indictment.  There  is 
no  resemblance,  therefore,  between  the  two  proceedings.  The  course,  in  civil  cases,  is 
reasonable  and  just,  but  if  applied  to  criminal  cases  would  be  unjust  and  unreasonable. 

I  have  said,  that  I  think  Uie  true  principle  in  all  cases  of  error  is,  that  the  Court 
of  Error  shall  clearly  see  that  the  judgment  of  the  Court  below  is  wrong  before  it  sets  it 
aside. 

And  this  brings  me  to  the  third  and  main  question,  which  is,  whether  on  the  true  con- 
struction of  the  words  of  the  record  that  does  clearly  appear;  if  it  does,  it  should  be  set 
aside.  The  material  words  of  the  judgment  of  the  Court  are,  that  the  defendant,  "  for 
his  offences  aforesaid,"  do  sufier  such  a  punishment.    Now,  what  is  the  reasonable 
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meaning  of  the  words  "  for  his  offences  aforesaid  "  in  a  criminal  recofd  ?  The  come 
of  the  Court,  as  stated  in  Rex  v.  BenfieU,  is  to  give  judgment  on  the  part  whidi  it 
indictable.  The  dicta  in  those  cases  where  the  motion  in  arrest  of  judgment  is  made, 
go  to  this  extent :  that  it  is  immaterial  and  unnecessary  to  decide  whether  the  objected 
count  is  good  or  bad,  because  the  Court  always  gives  judgment  on  the  good  counts.  All 
these  are  sensible  and  consistent  if  we  construe  the  words  "  for  the  offences  afocettid." 
as  meaning  "  for  those  charges  in  the  indictment  which  are  offiences ; "  but  are  wholly 
insensible  and  wrong,  if  they  mean  "  for  all  the  charges,  good  or  bad,  in  the  indict- 
ment." I  therefore  construe  these  words  according  to  those  dicta,  and  according  to  die 
universal  tradition  of  the  Profession  as  to  criminal  law ;  and  this  is  according,  alM>,  to 
their  natural  meaning ;  for  a  count  which  is  bad,  is  so  because  it  charges  no  offienoe. 
If  so  construed,  there  is  nothing  in  the  record  to  shew  more  than  this ;  that  the  Cooit 
below  have  decided  that  some  counts  of  the  indictment  do  contain  offences,  and  that  for 
those  offences  they  have  inflicted  the  punishment.  Then  the  Court  of  Error  ptt^"*'"*? 
the  record,  and  if  it  finds  that  there  are  such  counts,  and  that  there  are  proper  findina 
of  the  jury  applicable  to  them,  it  is  impossible,  as  it  seems  to  me,  that  it  ahonld  deu^ 
sec,  or  indeed  see  at  all,  that  the  Court  below  have  made  any  error.  If  ao«  must  it  not 
a&m  the  judgment  ? 

But  then  it  is  said,  this  mode  of  statement,  if  thus  construed,  will  be  too  generd  t 
statement  of  the  judgment  of  the  Court  below.  The  defendant  cannot  deariy  uz 
what  he  is  punished  for — on  which  counts,  and  the  like.  But  this  generality  has  ben 
according  to  the  course  of  the  precedents  in  such  cases,  and  it  is  reasonable  to  ada|it 
it — that  such  monstrous  inconveniences  may  not  arise,  as  that  a  defendant,  propedf 
punishable  in  the  opinion  of  both  Courts,  should,  by  reason  of  a  diversity  of  opinion  m 
to  a  matter  of  formal  statement,  escape  judgment  on  the  pending  indictment  altogether. 
The  precedents  are  so,  the  convenience  is  in  accordance  with  them,  why  should  le 
alter  it  ? 

That  the  precedents  are  so,  and  that  no  one  ever  imagined  such  an  objectiQa  wm 
tenable,  appears  from  the  cases  of  Rex  v.  Powell,  Rex  v.  Mason,  and  Rex  ▼.  Ymag 
and  Others.  In  Rex  v.  Powell  there  were  two  counts,  one  i;Hiidi  would  support  the 
judgment,  the  other  not ;  for  the  judgment  was  of  a  peculiar  species  of  imprisonineBti 
viz.,  imprisonment  with  hard  labour;  all  the  punishment  consisted  of  tiiat  sort  of 
imprisoDment.  Now  the  count  for  the  common  assault  would  not  justify  any  }Xid^ 
ment  for  laborious  imprisonment  at  all.  Nothing,  therefore,  can  support  that  jodg* 
ment,  except  the  general  principle  that  the  Court  of  Error  will  confine  the  statemot 
on  the  record,  if  susceptible  of  it,  to  a  construction  which  will  support  the  judgoieot, 
and  that  where  there  is  a  count  and  verdict  thereon  which  will  support  the  judgment, 
it  is  quite  enough ;  and  it  is  clear  they  must  have  construed  the  general  words  of  tiie 
judgment  in  the  way  before  suggested,  in  order  to  do  so  in  that  case. 

The  case  of  Rex  v.  Young  and  Others  (3  T.  Rep.  98)  was  a  writ  of  error;  there 
the  indictment  contained  four  counts ;  the  two  last  were  admitted  to  be  bad  on  the 
authority  of  Rex  v.  Mason,  which  was  cited,  and  was  precisely  in  point ;  yet  theie 
the  judgment,  being  in  general  terms,  was  held  sufficient.  Mr.  Fielding,  who  argued 
it  very  elaborately,  and  the  Court  of  King's  Bench,  including  Lord  Kenyon  and  Mr. 
Justice  Buller,  no  inconsiderable  names,  never  dreamt  of  this  objection,  llie  whole 
gist  of  the  argument  was  to  get  rid  of  the  two  first  counts,  which  were  ultimately  held 
to  be  good. 

This  is  almost  an  express  decision  on  the  point.  It  is  impossible  to  believe  ^ 
objection,  if  valid,  could  have  been  overlooked.  If  Lord  Elenyon  had  there  said,  vbes 
the  counsel  cited  Rex  v.  Mason,  in  order  to  shew  the  two  last  counts  to  be  bad, "  That 
is  quite  true,  those  counts  are  bad ;  but  you  know  the  general  words  of  the  judgneot 
apply  to  the  good  counts  alone ;  "  and  then  had  affirmed  the  judgment,  it  would  hMSC 
been  an  express  decision  in  point.  I  think  the  silence  of  the  Court  and  Bar  on  tlie 
subject  speaks  even  with  a  louder  voice  to  the  same  effect. 

Rex  V.  Mason  (2  T.  Rep.  581)  is  to  the  same  effect,  though  not  so  strong  to^ 
authority.  Mr.  Marryat,  no  unacute  or  inconsiderable  lawyer,  begins  his  aigmat 
thus :  he  says,  "  The  second  count  is  clearly  bad."  But  he  does  not  rest  there,  as  ^ 
might  have  done,  but  proceeds  to  demolish  the  remaining  count,  and  upon  that  tkf^^ 
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'  tbe  reversal  of  the  judgment :  that  also  was  a  case  of  error.  In  ho&  these 
the  punishment  was  discretionary,  either  imprisonment  for  a  limited  term,  or 
Ltion ;  and  the  remark  is  obvious  that  the  bad  counts,  if  acted  on,  may 
ed  the  Court  below  to  fix  upon  transportation  rather  than  imprisonment. 
IS  to  me,  therefore,  that  these  precedents,  as  well  as  the  dicta  before  referred 
a  clear  and  plain  exposition  of  the  general  words  of  the  judgment  of  the 
or  his  offences  aforesaid,"  conformable  to  that  before  suggested  by  me  to  your 
;  and  further,  that  such  general  words,  so  construed,  are  quite  sufficient,  in 
Ases,  to  support  the  judgment  of  the  Court  below  upon  a  writ  of  error, 
only  detain  your  lordships  for  a  «hort  period  on  the  second  branch  of  the 
ttion,  which,  although  of  great  importance  in  this  case,  is  not  of  that  general 
'hich  the  other  is.  It  depends  on  the  peculiar  findings  of  the  jury  here ;  and 
such  a  question  (as  it  has  never,  that  I  am  aware  of,  occurred  before)  will 
ir  again.  Nevertheless,  I  think  it  must  be  governed  by  the  same  principles, 
receive  the  same  solution,  as  the  other  question.  It  depends,  as  the  other 
e  reasonable  construction  of  the  words  of  the  judgment,  which  are  these : 
e  defendant,  for  his  offences  aforesaid,  be  imprisoned,"  &c.  If  I  am  right  in 
eit,  according  to  the  true  construction  of  the  words  "  the  offences  aforesaid," 
ihips  must  take  them  to  mean  "  those  chains  in  the  indictment  which  are 
then  I  think  that  the  words  "  his  offences  aforesaid  "  (which  are  those  of  the 
this  case)  must  mean  "  those  charges  in  the  indictment  which  are  offences, 
1  are  sufficiently  found  against  him  by  the  jury ;  "  otherwise,  though  they 
the  offences  aforesaid,"  the  counts  being  good,  yet  they  are  not  "  his  offences 
"  not  being  so  found  by  the  jury  as  to  warrant  a  judgment  against  him  on 
1.  And  I  think  the  same  reasonable  construction  ought,  in  both  cases,  to  be 
e  words  of  the  record  ;  for  I  see,  upon  the  whole,  no  solid  distinction  between 
properly  found,  but  informally  stated,  and  a  charge  properly  stated,  but  infor- 
nd  by  the  jury. 

inciple,  therefore,  on  which  my  opinion  proceeds  is  shortly  this  :  that  a  Court 
:annot  reverse  a  judgment  upon  a  mere  conjecture  that  it  may  be  wrong,  but 
clearly  that  the  judgment  below  is  erroneous ;  and  I  think,  on  the  reasonable 
ion  of  the  words  of  this  judgment,  expounded  by  the  dicta  of  the  judges 
ontinued  practice  of  the  Courts,  it  is  impossible  to  see  \i'ith  any  certainty  any 
t.  I  thii^  also  that  the  generality  in  the  words  of  the  judgment  has  been 
and  properly  adopted,  and  is  recognized  by  the  Courts,  in  order  to  prevent 
srwise  would  happen,  and  which  is  an  opprobrium  to  the  administration  of 
•continual  failures  on  points  of  mere  form. 

add,  that  I  think  the  punishment,  whether  it  be  discretionary  or  fixed  by  law, 
solid  distmcdon ;  but  it  is  obvious  that  in  the  case  of  a  fixed  punishment,  it 
more  palpably  inconvenient  and  strange  to  reverse  it,  for  such  reasons  as  are 
ested,  on  a  writ  of  error.  My  answer,  therefore,  botii  to  the  third  and  the 
[questions,  is  in  the  negative. 
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the  third  question  proposed  by  your  lordships,  and  also  the  eleventh,  which 
roperly  considered  at  the  same  time,  I  regret  to  find  that,  after  a  most  anxious 
tion  of  this  subjecty  I  cannot  bring  my  mind  to  concur  with  the  great  majonty 
jrned  brethren  ;  entirely  agreeing  with  all  of  them  upon  the  other  questions 
ur  lordships  have  been  pl<»sed  to  submit  to  her  Majesty's  judges, 
er  to  decide  this  question,  we  must  assume  that  two  of  the  counts  of  the 
It  are  bad,  and  charge  no  legal  offence ;  that  on  three  which  are  good  there 
iroper  verdict  of  the  jury,  who  have  found  parties  guilty  of  more  than  one 
n  counts  charging  one  only ;  and  that  the  remainder  of  the  counts,  and  the 
on  them  respectively,  are  good.  On  one  count,  the  fourth,  there  is  the  same 
>ut  it  is  cured  by  a  nolle  prosequi,  and  therefore  it  becomes  unnecessary  to 
it. 
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In  this  state  of  the  record  each  defendant  is,  in  the  language  of  thh  judgment,  "  for 
his  offences  aforesaid,  fined,  imprisoned,  or  sentenced  to  find  sureties  of  the  peace,"  for 
a  certain  time.  The  third  question  is,  whether  a  judgment  in  this  form  ought  to 
be  reversed. 

I  had  certainly  considered  it  to  be  a  settled  rule,  and  well  established,  ever  smoe  I 
was  in  the  profession,  that  there  was  a  distinction  between  judgments  in  civil  and  cri- 
minal cases,  where  there  was  more  than  one  count,  and  one  count  was  bad.  and  a 
general  finding  by  the  jury  ;  that  rule  being,  that  in  civil  cases  the  judgment  for  the 
damages  found  would  be  erroneous,  in  criminal  a  judgment  warranted  by  any  one  good 
count  would  be  good ;  my  impression  being,  that  as  the  reason  of  the  rule  in  civil  cases 
was,  that  the  jury  not  being  presumed  to  know  the  law,  were  to  be  supposed  to  hare 
given  some  damages  on  the  bad  count,  which  the  Court  had  no  means  of  apportioning; 
so  in  criminal  cases  the  reason  was,  that  the  Court  being  presumed  to  know  the  lav. 
were  to  be  supposed  to  have  given  their  judgment  on  the  good  count  only.  I  may  saj 
that  it  certainly  was  with  some  surprise  that  I  heard  that  proposition  disputed  at  you 
lordships'  bar.  The  full  consideration  of  the  able  arguments  I  have  heard  on  that  sub- 
ject has  induced  me  to  doubt  extremely  whether  the  rule  is  correct  to  the  extent  I  hmx 
stated  it,  and  whether  it  has  not  been  carried  too  far  by  a  misunderstanding  of  the  dkU 
of  judges  on  application  in  arrest  of  judgment 

If  this  point  were  to  be  considered  independently  of  the  understood  rule  upon  tbk 
subject,  and  supposing  that  no  such  rule  existed,  I  should  say,  that  where  an  indict- 
ment contains  several  counts,  each  ought  to  be  brought  to  its  proper  legal  termination 
by  a  proper  judgment.  The  practice  has  grown  up,  and  much  increased  in  modern 
times,  of  introducing  many  counts  into  one  indictment,  and  though  we  know  practically 
that  t^ese  are  most  frequently  descriptions,  only  in  different  words,  of  the  same  offence, 
they  are  allowable  only  on  the  presumption  that  they  are  different  offences,  and  every 
count  so  imports  on  the  face  of  the  record,  as  Mr.  Justice  Buller  states  in  Rex  v.  Yoni 
(3  Term  Rep.  106),  though  the  late  Mr.  Justice  Taunton  intimated  a  different  opinion. 
I  think  without  sufficient  ground,  in  Rex  v.  Powell  (2  Bam.  &  Adol.  78).  The  ques- 
tion, then,  being  how  these  counts  are  to  be  dealt  with  on  the /ace  o/  the  recwrd,\ 
should  have  said  d  priori,  that  it  was  the  duty  of  the  Court  acting  between  the  Crown 
and  the  accused,  and  the  right  of  the  accused,  to  have  the  charge  of  each  offence  (ixx 
as  such  I  must  treat  it)  properly  and  finally  disposed  of  on  Uie  record,  so  that  the 
accused  as  well  as  the  Crown  might  know  for  what  offence  the  pxmishment  was  inflicted, 
and  for  what  not ;  and  so  that  the  accused  might  plead  his  acquittal  in  bar  of  another 
indictment  for  the  offence  for  which  he  was  punished,  and  that  the  Crown  might  ak 
know  that  it  might  again  prosecute  for  that  offence  for  which  he  was  not.  Therefore, 
in  this  case,  where  some  counts  are  bad,  the  Court,  I  should  have  supposed,  ought  er 
officio  to  have  given  judgment  that  they  were  so,  and  quashed  them ;  by  which  the 
Crown  would  have  been  enabled  to  prosecute  again  for  those  offences,  and  the  defen- 
dant would  know  that  he  could  not  plead  his  conviction  of  them.  So  in  respect  of 
those  counts  on  which  the  jury  have  acted  incorrectly,  by  finding  persons  guilty  of  tvo 
offences  (on  a  count  charging  only  one),  if  the  Crown  did  not  obviate  t^e  objection  by 
entering  a  nolle  prosequi  as  to  one  of  the  offences,  and  so  in  effect  removing  that  from 
the  indictment,  the  Court  ought  to  have  granted  a  venire  de  novo  on  those  counts,  in 
order  to  have  a  proper  finding,  and  then  upon  the  good  counts  it  should  have  proceeded 
to  pronounce  the  proper  judgment.  In  short,  I  should  have  said  that  the  defendaot 
should  on  the  face  of  the  record  be  put  precisely  in  the  same  condition  as  if  the  se?enl 
counts  had  formed  the  subject  of  several  indictments. 

But  in  the  case  of  a  certain  description  of  punishments,  which  from  their  very  nature 
can  only  be  once  inflicted,  that  of  death  and  transportation  for  life  for  instance,  tbe 
record  might  be  formal  and  sufficient  without  a  judgment  expressly  given  on  eicb 
count,  if  for  all  the  offences,  in  different  counts,  one  judgment  was  given ;  because  ts 
put  on  the  record  a  judgment  that  a  person  should  be  hanged  or  transported  for  life 
more  than  once,  would  seem  to  be  superfluous,  and  savour  of  absurdity,  and  therefbie 
in  such  a  case  the  judgment  might  be  good ;  it  would  be  considered  as  given,  from  dK 
very  nature  of  the  punishment,  for  each  and  every  offence ;  and  the  insufficiency  of  one 
count,  or  the  improper  finding  upon  it,  would  in  no  way  affect  the  judgment.    Eadi 
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•£Pence  would  on  the  face  of  the  indictment  be  finally  disposed  of ;  and  though  on  the 
lad  counts  it  would  be  the  more  correct  course  to  give  judgment  that  they  should  be 
[uashed  for  insufficiency,  the  want  of  that  would  not  vitiate  the  record  ;  the  accused 
irould  have  been  convicted,  and  received  judgment  on  all ;  and  if  for  any  one  offence 
ontained  in  a  count  which  is  insufficient  in  point  of  law  he  had  received  a  judgment, 
I  would  have  been  no  hardship,  as  precisely  the  same  judgment,  and  exactly  to  the 
ame  extent,  would  be  justified  by  another  good  count. 

And  so,  where  the  punishment  was  discretionary,  and  the  form  and  language  of  the 
ecord  admitted  of  a  construction  by  which  the  judgment  might  be  applied  to  each  and 
very  ofifenoe  ;  for  instance,  suppose  for  each  of  three  offences  the  judgment  were  that 
lie  defendant  should  be  imprisoned  one  year,  beginning  and  ending  at  the  same  time, 
ii<^  a  judgment  would  not  be  defective ;  each  offence  would  be  disposed  of  by  the 
idgment,  and  the  defendant  might  plead  autrefois  convict  to  any  subsequent  indict- 
lent  for  any  one  of  the  offences,  and  there  would  be  no  absurdity  in  one  and  the  same 
DpriQonment  being  a  punishment  for  different  ofifences ;  and  the  effect  would  be  in 
ach  a  case  that  the  pardon  of  the  Crown  for  one  offence  would  not  operate  as  a  dis- 
barge  of  the  imprisonment;  the  defendant  would  still  remain  imprisoned  on  the  others ; 
ad  the  same  observation  would  apply  to  the  cases  of  fixed  statutory  punishments  by 
nprisonment  or  transportation,  for  instance,  for  a  limited  period,  where  the  statute 
id  not  make  it  obligatory  to  inflict  such  separate  fixed  punishment  for  each  separate 
flfence. 

Such,  my  lords,  is  the  course  which  would  have  appeared  to  me  to  be  just  and 
eaaonable,  and  to  be  required  by  law,  if  there  had  been  no  authority  on  this  subject ; 
od  applying  these  principles  to  the  present  case,  I  should  have  thought  the  judgment, 
i  the  form  in  which  it  is  entered  on  the  record,  erroneous ;  because  that  judgment 
nports  that  it  was  given  for  all  the  offences  charged  against  each  prisoner,  that  is, 
pOD  all  the  counts ;  some  part  of  the  punishment  would  be  awarded  to  each,  and  two 
f  the  counts  are  bad,  and  three  have  had  no  finding  of  the  jury  upon  them,  which 
rould,  in  the  present  state  of  the  record  (no  nolle  prosequi  being  entered  as  to  part 
>ond  on  them),  warrant  any  judgment  upon  those  counts  ;  so  that,  according  to  the 
loguage  of  the  record,  the  defendants  have  received  sentence  for  five  different  offences 
for  80  they  must  be  assumed  to  be)  for  which  they  are  respectively  not  liable  to  receive 
idgment  at  all ;  and  a  Court  of  Error  cannot  say  how  much  of  the  fine  and  how 
inch  of  the  imprisonment  belongs  to  each  offence,  and,  the  punishment  being 
iscretionary,  clearly  cannot  pronounce  any  judgment  themselves. 

Two  modes  suggested  themselves  to  me,  by  which  this  apparent  error  could  be 
setified. 

The  first  is,  that  the  Court  of  Error  is  to  presume  that  the  Court  below  has  given 
idgment  on  those  counts  of  the  indictment  only  on  which  it  was  warranted  to  give 
idgment,  viz.,  on  the  good  counts,  with  sufficient  findings  thereon.  The  second,  that 
le  judgment  may  be  read,  as  one  of  the  same  imprisonment  and  the  same  fine  for  each 
fl^eace. 

To  the  first  of  these  modes  of  supporting  the  judgment,  there  are  two  objections  : 
ae,  that  the  supposition  does  not  accord  with  the  terms  of  the  judgment.  If  the 
idgpoient  had  been  general,  "therefore,  it  is  considered  that  the  defendant  be 
nprisoned,"  this  objection  would  not  have  been  of  weight ;  but  it  is  "  that  he  be 
nprisoned  for  his  offences  aforesaid,"  that  is,  all  the  offences.  It  may  then  be  said, 
bat  it  is  to  be  intended  that  the  Court  took  into  consideration  only  what  were  legally 
fences,  that  is,  the  good  counts.  But  then  it  has  also  given  judgment  upon  the  good 
ounts,  on  which  there  has  been  no  proper  finding,  and  judgment  for  the  offences  found 
ly  the  jury,  not  included  in  the  counts  at  all.  The  answer  is,  that  it  is  to  be  presumed 
hat  it  has  given  judgment  for  those  "  offences"  only  which  are  such  by  law,  are 
iontained  in  the  indictment,  are  legally  described  in  it,  and  sufficiently  found  by  a 
ury  to  warrant  the  judgment.  I  cannot  help  doubting,  to  say  the  least,  whether 
inch  a  quaUfication,  or  rather  addition  to  the  language  of  the  record,  could  be 
permitted. 

But  secondly,  the  other  objection  is,  supposing  the  terms  of  the  judgment  general, 
without  the  words  "  for  his  offences  aforesaid,"  so  that  no  violence  would  be  done  to 
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the  language  of  the  record  by  adopting  the  prestimption  that  the  Conrt  acted  on  the 
good  counts  properly  found  only ;  the  defendant  would  still  be  without  the  benefit,  to 
which  I  have  supposed  he  was  entitled,  of  knowing,  on  the  face  of  the  record,  for  which 
of  the  charges  therein  he  was  punished,  so  that  he  might  plead  autrefois  convict.  As 
to  the  ingenious  argument  of  Mr.  Peacock,  at  your  lordships'  bar,  that  if  pardoned  for 
one  offence  he  could  not  tell  how  much  punishment  should  be  remitted,  I  think  the 
answer  is,  that  it  would  prove  too  much,  for  it  would  equally  apply  to  an  indictment 
with  aU  the  counts  and  findings  good,  and  one  sentence  of  fine  or  imprisonment  for  all — 
an  objection  wholly  untenable.  But  with  reference  to  the  other  argument,  the 
defendant's  condition  as  to  future  prosecutions  (always  bearing  in  mind  that  the  ofiFenoes 
are  assumed  to  be  different),  if  this  presumption  of  supporting  the  judgment  is  to  be 
adopted,  the  defendant  must  ascertain  which  count  is  probably  bad  and  which  good, 
before  he  pleads  such  a  plea  ;  and  he  must  then  refer  to  the  Court  before  which  he  pleads 
it,  whether  that  count  was  bad  or  good ;  a  point  which  the  first  Court,  I  think,  ought 
itself  to  have  decided ;  for  the  plea  of  autrefois  convict  would  on  this  presumption  be 
bad  or  good,  accordingly  as  the  second  Court  decided  the  count  to  be  bad  or  good,  the 
first  having  given  no  decision  upon  it.  It  appears  therefore  to  me  that  there  are  very 
weighty  objections  to  the  adoption  of  the  principle,  that  the  Court  is  to  be  taken  to  hsn 
given  judgment  on  the  good  and  well-proved  counts  only. 

The  second  mode  of  supporting  the  judgment  is  by  reading  it  as  if  it  had  been  t 
judgment  of  the  same  imprisonment  for  a  year,  and  the  same  fine  for  each  and  evoy 
offence.  If  this  could  be  done,  each  and  every  count  would  have  been  brought  to  iti 
termination  by  a  judgment  thereon,  and  though  the  judgment  on  the  bad  counts  and 
those  insufficiently  found  would  be  erroneous,  the  judgment  therefore  could  not  be 
reversed.  The  good  counts  would  equally  support  the  judgment  given  to  its  full  extent 

The  objection  to  this  mode  is  that  it  alters  the  language  of  the  record,  by  making 
the  imprisonment  and  fine  a  punishment  for  each  offence,  instead  of  both,  and  that  k 
cannot  be  supposed,  without  express  words  (whatever  may  be  said  about  the  sentence 
of  imprisonment),  that  the  Court  intended  precisely  the  same  sum  to  be  a  fine  or 
satisfaction  to  the  Crown  for  each  and  every  offence,  Primdfade,  at  least,  a  part  must 
be  for  one  offence  and  a  part  for  another,  and  the  Court  of  Error  cannot  apportion  iti 
for  it  does  not  know  the  facts  in  respect  of  which  it  is  imposed. 

Independently  of  authority,  therefore,  I  should,  upon  principle,  and  for  the  reasons 
I  have  mentioned,  not  have  been  satisfied  as  to  the  validity  of  the  judgment  in  point 
of  form. 

It  remains  to  consider  what  the  authority  is.  There  is  no  decision  on  the  subject; 
if  there  had  been,  it  would  probably  have  disposed  of  the  question  at  once.  But, 
undoubtedly,  there  is  a  prevailing  opinion,  that  any  one  good  count,  well  found,  will 
support  a  judgment  warranted  by  it,  whatever  bad  counts  there  may  be  ;  the  value  of 
which  opinion  depends  gi'eatly  upon  the  frequency  of  its  being  practically  called  into 
operation.  This  opinion,  no  doubt,  is  acted  upon  in  practice  to  this  extent,  that  judg- 
ment is  continually  passed  upon  a  record  containing  many  counts,  without  adverting 
to  any  count  in  particular,  upon  the  supposition  that  any  one  count  will  support  the 
verdict,  but  such  judgment  is  never  entered  formally  on  the  record,  unless  the  record 
is  wanted  for  a  special  plea  of  a  former  conviction  (a  rare  occurrence),  or  for  a  writ  of 
error,  which  is  not  frequent,  and  the  question  relates  to  the  form  of  the  record.  There 
are  also  some  precedents  which  afford  evidence  of  the  practical  operation  of  this  opinion, 
for  in  those  it  may  be  reasonably  supposed  that  the  objection  would  have  been  taken, 
if  such  opinion  was  not  fully  established. 

And  this  consideration  induces  me  to  pause,  and  to  doubt  whether  I  ought  to  answo: 
your  lordships'  question  in  the  afiirmative. 

I  cannot  help  thinking,  however,  that  the  opinion  has  grown  up,  without  adequate 
grounds  for  it,  from  the  application  of  the  acknowledged  difference,  between  cnminsl 
and  civil  cases  on  a  motion  in  arrest  of  judgment,  in  which  the  doctrine  is  clear  to  cases 
of  error ;  and  the  latter  being  comparatively  rare  in  criminal  cases,  the  profession  hare 
not  been  sufficiently  called  upon  practically  to  consider  the  difference.  Add  to  this  in 
all  capital  cases,  and  in  all  in  which  the  punishment  could  only  once  be  inflicted,  as 
transportation  for  life  (if  I  am  right  in  the  view  I  have  taken),  the  sentence  wooM, 
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zom  its  very  nature,  be  ascribed  to  each  and  every  count,  and  therefore  the  objection 
liat  one  was  defective  could  not  prevail ;  and  by  consequence  the  number  of  cases 
n  which  the  doctrine  would  have  to  come  under  practical  consideration  would  be  much 
imited. 

The  dicta  of  judges  on  this  subject  on  which  reliance  is  placed  are  principally  those 
f  Lord  Mansfield  and  Lord  Chief  Justice  Eyre.  In  Grant  v.  Astle  (Doug.  703),  on 
.  writ  of  error,  Lord  Mansfield,  speaking  of  the  effect  of  a  general  verdict  in  civil 
ases,  in  which  where  one  count  is  bad,  and  the  assessment  of  damages  is  general,  the 
ibjection  is  fatal,  says,  '*  It  does  not  hold  in  the  case  of  criminal  prosecutions,  for 
rhen  there  is  a  general  verdict  of  guilty  on  an  indictment  consisting  of  several  counts, 
f  any  one  of  them  is  good,  that  is  hdd  to  be  sufficient."  This  dictum  does  not 
ecseasarily  mean  more  than  that  the  verdict  is  sufficient  to  enable  the  Court  to  pass 
id^ment.  The  same  observation  precisely  applies  to  the  dictum  of  that  eminent 
adge  in  PetUce  v.  Oldham  (Cowper,  275)  ;  and  that  of  Lord  Chief  Justice  Eyre,  in  Rex 
.  JPowler  (1  Bosanquet  &  Pullen,  187),  was  on  motion  in  arrest  of  judgment  in  a 
ipital  case,  and  all  he  says  is,  that  it  was  tmneoessary  to  consider  the  second  count ; 
dmI  if  I  am  right  in  the  view  I  have  taken,  it  certsunly  was,  as  the  capital  sentence 
ould  only  once  be  imposed.  In  Reg,  v.  Ingram  (1  Salkfield,  384),  Lord  Chancellor 
Murker,  on  a  motion  in  arrest  of  judgment,  says, "  In  a  civil  action,  where  one  part  of  the 
tedaration  is  ill,  and  the  jury  find  entire  damages,  the  judgment  must  be  arrested, 
leosnse  the  Court  cannot  i^portion  them ;  but  in  indictments,  the  Court  assess  the  fine, 
ad  they  wiU  set  it  only  according  to  those  hats  which  are  well  laid.  If  an  offence 
nfficient  to  maintain  the  indictment  be  well  laid,  it  is  enough."  This  declaration  can- 
tot  be  understood  to  mean  more  than  that  the  Court  will  pass  the  proper  judgment, 
r  that  (in  that  case  there  being  only  one  count  la3ang  a  complete  offence)  the  Court 
vonld  reject  the  surplusage.  Again,  in  Res  v.  Benfield  (2  Burrow,  981),  the  Court 
■gra  (on  a  motion  in  arrest  of  judgment)  the  Court  wiU  giye  judgment  on  the  part 
ndictable,  and  that  it  was  not  like  the  case  of  an  action  with  general  damages,  for  there 
lie  plaintiff  can  have  no  judgment.  This  declaration  by  no  means  goes  the  length  of 
fupporting  a  general  judgment  on  several  counts  where  one  is  bad.  The  same  obser* 
ration  may  be  made  upon  Rex  v.  Rhodes  (2  Lord  Rajrmond,  886). 

There  are,  however,  some  cases  in  which  the  objection  might  have  been  taken  if 
t  had  been  thought  tenable.  That  cited  in  argument.  Rex  v.  Powell  (2  Bam.  &  Ad., 
^5),  where  on  an  indictment  for  an  assault  with  intent  to  ravish  and  a  common  assault, 
!]ie  judgment  of  imprisonment  for  two  years  and  hard  labour,  apparently  for  the  whole 
time,  is  one,  and  the  sentence,  if  any  part  of  the  hard  labour  was  to  be  ascribed  to  the 
ximmon  assault,  was  wrong.  That  point  was  not  argued,  and  therefore  the  case  is  some 
mdiority  as  to  the  practical  operation  of  the  opinion  to  which  I  have  referred.  Rex  v. 
Maxom  (2  Term  Reports,  581),  and  Rex  v.  Young  (3  Term  Reports,  100),  are  two  other 
of  the  reported  cases  in  which,  on  a  writ  of  error,  the  judgment  was  afiirmed,  where 
tikere  were  several  counts  on  a  misdemeanor,  two  dearly  bad,  and  a  general  judgment, 
"  for  the  offences  aforesaid"  (for  the  record  has  been  searched),  of  transportation  for 
leven  years.  In  the  case  Rex  v.  Young  other  points  were  argued,  and  this  was  not ; 
Hid  it  may  be  said,  that  if  the  counsel  had  not  been  satisfied  that  one  good  coimt 
vonld  support  the  judgment,  it  would  have  been  argued ;  and  these  cases  also  are 
mne  autiiority  as  to  tiie  existence  of  the  opinion,  for  its  existence  would  account 
for  no  objection  being  taken.  But  it  may  be  observed,  that  the  ol^ection  taken  in 
the  present  case  was  not  available  in  that.  The  statute  30  Geo.  2,  c.  24,  s.  1,  on 
which  the  indictment  in  both  cases,  Rex  v.  Mason  and  Rex  v.  Young,  was  framed,  gives 
a  discretionary  power  to  fine,  imprison,  whip,  put  in  the  pillory,  or  transport ;  but  if 
the  Court  chose  to  transport,  the  period  is  fixed.  Here  the  objection  is,  that  the  defen- 
dant has  been  sentenced  to  some  portion  of  his  imprisonment,  or  at  least  fine,  for 
crimes  of  which  he  has  not  been  legally  convicted.  No  such  objection  would  have  been 
available  there,  as  the  defendant  was  sentenced  to  a  punishment  no  part  of  which 
could  be  ascribed  to  the  bad  counts,  seeing  that  neither  more  nor  less  of  that  species 
of  punishment  could  be  given  upon  any  good  count.  The  objection  would  have 
assumed  a  different  shape,  and  would  have  been  less  striking. 

The  last  case  mentioned  is  a  decision  of  the  judges  in  a  Crown  case  reserved  after 
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sentence.  Rex  v.  HiU  (Russell  &  Ryan,  190),  in  which  the  Court  held  all  the  eomti 
to  be  good  but  one.  What  the  sentence  was  does  not  appear,  nor  how  the  jadgmeat 
was  entered  up,  if  it  was  entered.  The  objection  was  not  taken,  and  thereaenratiaifiv 
the  opinion  of  the  judges  was  expressly  confined  to  this,  whether  all  the  counts  wen 
bad  ;  for  if  they  should  be  of  opinion  that  all  were  bad,  the  defendant  was  to  be  eatitied 
to  a  pardon. 

That  the  judges  did  not  take  the  objection  that  the  judgment  was  bad  in  audi  a  cue, 
is  not,  I  consider,  of  the  least  weight. 

The  result  of  this  examination  is,  that  I  doubt  whether  the  reoeiTed  c^yinioQ  tint  if 
any  one  count  in  an  indictment  is  good,  and  warrants  the  judgment,  tiie  jodgmat 
will  in  all  cases  be  good  on  a  writ  of  ermr,  is  so  sufficiently  established  hj  a  ooone  of 
usage  and  practical  recognition,  though  generally  entertained,  as  to  oomp^  its  adoptioa 
in  the  present  case.  I  am  fully  sensible  of  the  great  importance  of  aidhering  to  as 
established  rule.  If  I  had  thought  it  fully  established,  I  should  certainly  have  abided 
by  it,  notMdthstanding  the  serious  objections  which  I  have  described,  which  are  all 
however,  of  a  technical  nature,  and  the  rule  is  practically  productive  of  no  real  misdiNf 
to  the  prisoner,  as  in  truth  there  is  very  rarely  a  charge  in  an  indictment  of  more  tka 
one  offence. 

The  doubt  which  I  have  had  and  continue  to  have  on  this  part  of  the  case  is,  idiedier 
that  rule  is  so  established  as  to  prevent  me  considering  its  propriety.  After  nvek 
anxious  consideration,  and  weighing  the  difficulties  of  reconciling  such  a  doctrine  wA 
principle,  I  feel  so  much  doubt,  that  I  cannot  bring  myself  to  concor  with  the  mgoritf 
of  the  judges  upon  this  question. 

The  consequences  of  holding  that  one  good  count  will  not  in  all  cases  snppoiti 
judgment  may  be  said  to  be,  that  a  different  and  very  inconvenient  course  will  beooae 
necessary  on  criminal  trials.  I  rather  think  that  no  great  practical  inoonvemenoe  vl 
be  found  to  result.  In  most  cases  of  indictments  with  many  counts,  the  defendant  «1 
be  entitled,  if  the  matter  is  attended  to  on  the  trial,  to  an  acquittal  on  aU  bat  oae; 
and  where  the  verdict  is  on  more,  it  will  be  necessary  for  the  counsel  lor  tiie  |mjseuute 
to  examine  the  record,  and  take  care  that  the  judgment  is  not  entered  on  a  bad  con^ 
or  ask  a  nominal  punishment  upon  a  count  which  is  doubtfiiL  The  cases  in  wU 
such  a  course  will  be  necessary  will  be  rare. 

I  have  now  considered,  I  fear  too  much  at  length,  both  the  third  and  (incidentillf) 
the  eleventh  questions  proposed  by  your  lordships ;  and  though  I  can  by  no  means  mj 
that  I  am  free  from  doubt,  by  reason  of  the  prevailing  opinion  and  the  high  respect  I 
entertain  for  the  opinion  expressed  by  my  brethren,  I  answer  the  third  and  dmB& 
questions  in  the  affirmative. 

Lord  Chibp  Justice  Tindal. —  My  lords,  I  am  desired  by  my  brother  Coleridge 
to  express  his  very  great  regret  that  he  is  prevented  from  attending  your  lordskipi 
to-day  by  very  severe  illness ;  and  he  has  begged  me  to  say,  that  after  bearii^  Ae 
arguments  at  your  lordships'  bar,  and  considering  the  questions,  he  concurs  with  Ae 
majority  of  the  judges  in  the  opinion  delivered  by  them  upon  die  third  and  deveoA 
questions. 

The  Lord  Chancellor. — I  beg  leave,  on  the  part  of  your  lordships,  to  retura  ov 
sincere  thanks  to  her  Majesty's  judges  for  the  great  care  and  attention  whidi  tiieyhne 
bestowed  upon  this  very  important  case.  I  propose  to  your  lordships,  that  the  fiiitiiff 
consideration  of  this  case  be  adjourned  to  Wednesday  next ;  and  that  the  opinions  be 
printed. 


September  4,  1844. 

THE  LORD  CHANCELLOR. 

My  lords,  after  a  careful  attention  to  this  case,  I  consider  it  to  be  my  duty  to  more 
that  the  judgment  of  the  Court  below  be  affirmed.  When  the  record  was  first  pi«- 
sented  at  your  lordships'  bar,  it  occurred  to  me,  as  I  believe  it  did  to  every  other  noble 
lord  who  had  attended  to  these  proceedings,  that  it  was  proper,  from  the  nature  of  the 


THE  LORD  CHANCELLOR.  503 

questions  and  the  other  circumstances  connected  with  the  case,  and  in  order  to  avoid 
all  possible  suspicion  of  political  influence  or  bias  in  the  decision  of  your  lordships' 
liouse,  that  the  assistance  of  her  Majesty's  judges  should  be  required.  Those  learned 
persons  were  accordingly  assembled  by  your  lordships'  order.  They  attended  with 
their  accustomed  patience  to  the  long,  elaborate,  and  able  arguments  urged  at  your 
lordships'  bar.  As  soon  as  it  was  possible,  consistently  with  their  other  duties,  they 
met  to  consult  upon  the  matters  addressed  to  their  consideration  ;  and  after  taking  the 
time  necessary  to  form  a  correct  judgment  upon  the  subject,  they  again  attended  your 
lordships,  and  communicated,  in  the  learned  opinions  which  you  have  heard,  the  result 
of  their  deliberations. 

Upon  all  the  points  submitted  to  their  consideration,  with  the  exception  of  one 
question,  or  that  which  may  be  considered,  in  substance,  as  one  question,  their  opinion 
lias  been  unanimous.  With  respect  to  that  one  question,  seven  of  the  learned  judges, 
including  the  Chief  Justice  of  the  Common  Pleas,  have  expressed  a  clear  and  distinct 
c^inion  against  the  objections  that  have  been  raised.  The  two  remaining  judges,  for 
ndiose  learning  and  attainments  I  entertain  the  highest  respect,  have  given  a  contrary 
opinion,  but  an  opinion,  I  may  be  permitted  to  say,  accompanied  with  no  inconsiderable 
degree  of  doubt  and  hesitation.  I  think,  under  these  circumstances,  unless  your  lord- 
ships are  thoroughly  satisfied  that  the  opinion  of  the  great  majority  of  the  judges  is 
founded  in  palpable  error,  you  will  feel  yourselves,  in  a  case  of  this  kind,  bound  to 
adhere  to  their  judgment,  and  to  act  in  conformity  with  it. 

I  shall  begin  by  stating  to  your  lordships  the  nature  of  this  question ;  and  after  the 
full  discussion  which  it  has  already  undergone,  I  shall  suggest  to  your  lordships,  as 
briefly  as  the  subject  will  permit,  such  arguments  as  occur  to  me  in  support  of  the 
opinion  which  I  have  formed. 

My  lords,  the  indictment  in  this  case  consists  of  eleven  counts.  A  general  judg- 
ment has  been  entered.  Some  of  these  counts  are  stated,  by  the  unanimous  opinion  of 
the  judges,  to  be  defective,  inasmuch  as  they  contain  no  charge  of  any  indictable 
offence.  With  respect  to  other  counts,  there  is,  according  to  their  opinion,  a  defect 
in  another  respect,  not  from  any  insufficiency  in  Uie  counts  themselves,  but  on  account 
of  the  findings  of  the  jury,  and  the  entering  of  such  findings  upon  them.  The  question 
is,  whether,  under  these  circumstances, — there  being  some  defective  counts  in  the 
indictment,  and  with  respect  to  other  counts,  defects  in  the  findings  of  the  jury,  or  the 
entry  of  such  findings, — a  general  judgment  can  be  sustained. 

Your  lordships  will  observe  that  this  is  a  purely  technical  question ;  a  question,  I 
admit,  of  importance,  and  which  arises  out  of  the  manner  in  which  the  judgment  has 
heen  entered  on  this  record.  In  what  I  have  to  submit  to  your  lordships  respecting  it, 
I  am  afraid  I  can  do  little  more,  after  the  frequent  discussions  which  the  subject  has 
mdeigone,  than  repeat  the  reasoning  which  has  been  already  addressed  to  your  lord- 
ships, and  which  is  so  forcibly  stated  in  the  opinions  on  your  lordships'  table.  It  is  not 
disputed  that  hitherto  it  has  always  been  considered  as  an  undoubted  principle  of  the 
criminal  law  of  England,  that  in  a  case  of  this  nature  a  general  judgment  is  sufficient. 
Lord  Mansfield  lays  this  down  in  the  most  distinct  and  unequivocal  terms.  (Grant  v. 
Jisile,  Doug.  730.)  He  draws  a  distinction  between  civil  and  criminal  cases.  In  civil 
eases,  he  says,  where  a  general  verdict  for  damages  has  been  found  upon  a  declaration 
consisting  of  several  counts,  if  one  of  those  counts  is  bad,  this  is  fatal.  But  with 
reference  to  the  same  point,  namely,  as  to  the  efifect  of  one  bad  count  in  criminal  cases, 
where  there  is  a  general  verdict  of  guilty,  he  says,  if  any  one  of  the  several  counts  is 
good,  this  la  held  to  be  sufficient.  In  stating  this  rule,  he  at  the  same  time  expresses 
his  regret  that  it  should  have  been  laid  down  differently  in  civil  cases.  It  is  said  that 
to  this  rule  there  is  an  exception,  to  which  I  shall  presently  advert ;  but  no  such  excep- 
tion is  stated  or  hinted  at  by  that  eminent  judge.  He  states  the  rule  in  the  most 
broad  and  general  terms.  This  is  not  to  be  considered  as  the  opinion  of  that  learned 
judge  alone.  He  sat  upon  the  bench  with  some  of  the  most  able  judges  that  ever 
adorned  the  tribunals  of  this  country.  It  was  an  opinion  expressed  in  their  presence, 
and  must  be  assumed,  therefore,  to  have  been  with  their  concurrence.  That  it  was 
not  an  opinion  hastily  formed  is  obvious  from  this  circumstance,  that  upon  a  subsequent 
occasion,  in  another  case  (Peake  v.  Oldham,  Cowp.  275),  he  again  stated  the  same 
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doctrine  in  the  same  comprehensire  termii,  and  witliout  any  exception  or  qnalificatioa 
whatever. 

I  consider  this,  therefore,  to  be  a  general  and  settled  rule ;  and  from  the  first 
moment  of  my  entering  the  profession,  down  to  the  time  when  I  heard  the  point 
debated  at  your  lordships'  bar,  I  never  knew  it  called  in  question.  I  have  found  it  con« 
stantly  acted  upon  without  doubt  or  hesitation.  I  find  it  so  stated  in  every  treatise  on 
the  criminal  law ;  not  limited  in  the  manner  my  noble  and  learned  friend,  I  see,  would 
suggest,  but  stated  as  a  general  and  settled  rule.  Now,  for  the  first  time,  it  has  been 
contended  (and  I  have  the  authority  even  of  those  who  dissent  from  the  opinion  of  tiie 
majority  of  the  learned  judges  for  this  statement) — for  the  first  time  it  has  been  main- 
tained,  at  your  lordships'  bar,  that  the  rule  does  not  apply  to  writs  of  error«  but  is  con- 
fined  to  motions  in  arrest  of  judgment.  I  never  before,  in  the  course  of  a  pretty  kmg 
professional  life,  heard  of  such  a  distinction.  I  am  sure  there  is  no  decision  to  war- 
rant  it ;  no  authority  that  can  be  cited  in  support  of  it.  The  learned  Baron  of  t^ 
Exchequer,  whose  opinion  is  at  variance  with  that  of  the  majority  of  his  brethren,  stid 
he  was  surprised  to  find  it  called  in  question.  I  confess,  I  shaired  in  that  surpiiic; 
and  I  am  satisfied,  after  all  that  I  have  heard,  that  there  is  no  ground  for  the  doubt 
that  has  been  suggested,  or  for  the  distinction,  which  has  now,  for  the  first  time,  beei 
attempted  to  be  established. 

It  is  not  immaterial  to  advert  to  the  practice  of  the  Bar  in  cases  of  this  nature^ 
because  it  affords  the  strongest  evidence  of  what  is  the  general  understanding  of  ^ 
profession  upon  this  subject.  In  a  civil  case,  the  counsel  for  the  plaintifiF,  when  the 
jury  have  delivered  their  verdict,  are  cautious  in  entering  the  verdict,  taking  care  thit 
it  is  not  entered  upon  a  bad  or  doubtful  count.  No  such  caution  is  exhibited  in  a 
criminal  case.  How  is  this  to  be  explained  ?  Are  the  parties  less  interested  ?  An 
the  counsel  less  anxious  in  a  criminal  than  in  a  civil  proceeding  ?  Far  from  jMpo^ 
any  attention  to  the  mode  of  entering  the  verdict,  it  is  entered  as  a  matter  of  cootk^ 
without  any  regard  to  the  sufficiency  or  insufficiency  of  the  counts  ;  and  for  what  rea- 
son ?  Evidently  because  it  has  always  been  considered  in  the  profession  that  any  mm- 
ber  of  defective  counts  in  the  indictment  cannot  affect  the  judgment,  provided  there  be 
one  good  count  in  the  record  to  sustain  it. 

Now,  my  lords,  what  is  stated  as  the  ground  for  the  exception  ?  It  is  Maid,  hov 
can  you  be  certain  that  a  part  of  the  punishment  has  not  been  awarded  in  respect  of 
the  defective  count  ?  and  the  case  is  likened  to  that  of  a  civil  action  where  geoenl 
damages  are  awarded.  The  distinction  is  this :  in  a  civil  action,  where  genexal 
damages  are  awarded,  some  portion  must  be  assigned  to  each  count ;  and  as  the 
damages  are  awarded  in  an  aggregate  sum,  the  Court,  when  there  is  a  defective  count, 
cannot  tell  what  portion  was  allotted  in  respect  of  such  count ;  it  has  no  means  of 
appropriating  them  to  the  particular  counts,  and  therefore,  of  necessity,  the  judgment 
must  be  arrested  ;  or,  if  it  has  been  entered  up,  the  judgment  must  be  reversed. 

But  this  principle  does  not  apply  to  criminal  cases.  It  is  not  necessary  that  die  pun* 
ishment,  or  any  part  of  it,  should  be  assigned  to  every  particular  count.  It  constanfij 
happens  that  the  same  substantive  charge,  with  some  slight  variaticm  in  form,  ii 
repeated  in  two  or  more  successive  counts.  There  is,  therefwe,  no  such  rule,  nor  cin 
any  person  who  is  not  in  the  confidence  of  the  judge  be  certain,  where  the  punishment 
is  discretionary,  by  what  the  extent  of  the  sentence  was  regulated.  The  only  thing 
necessary  is,  that  it  must  be  warranted  by  the  record.  'There  must  be  a  sufficknlt 
charge,  and  a  sufficient  finding  on  such  charge,  to  sustain  it ;  and,  as  on  a  writ  of  error 
you  cannot  go  out  of  the  record,  or  call  in  aid  any  fact  which  does  not  appear  on  the 
record  itself,  you  have,  in  the  case  of  a  defective  count,  no  means  of  knowing  from  the 
record,  that  any  part  of  the  punishment  was  awarded  in  respect  of  the  charge  contained 
in  such  count.  This,  therefore,  bears  no  resemblance  to  a  verdict  for  general  damagei 
in  a  civil  action,  where  some  portion  of  the  damages  must  be  assigned  to  each  couot, 
which  the  Court  has  no  means  of  apportioning ;  and  where,  therefore,  if  one  count  be 
bad,  the  judgment  must,  of  necessity,  be  erroneous.  It  was  observed  by  one  d  the 
learned  judges,  and  justly,  that  if  you  reverse  a  judgment  because  you  asaume  that  the 
punishment,  or  any  part  of  it,  was  founded  upon  a  count  which  is  defective,  you  may* 
after  you  have  so  done,  find  that  the  judge  had  taken  into  his  consideration,  amon^ 
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other  circumstances,  that  very  defect,  in  making  up  his  mind  as  to  the  extent  of  the 
punishment  which  he  felt  it  his  duty  to  inflict.  In  a  writ  of  error,  the  judgment  can 
be  reversed  in  those  cases  only  where  the  error  committed  is  clear  and  manifest ;  you 
cannot  proceed  upon  conjecture. 

But,  independently  of  these  considerations,  let  me  call  your  lordships'  attention  to 
the  e£Fect  of  the  record  in  this  case  ;  which  will,  I  think,  satisfy  you  that  there  is  no 
ground  for  this  objection.  It  is  a  rule  that,  upon  a  writ  of  error,  the  Court  can  look 
only  to  the  record,  which  must  be  construed  according  to  its  legal  effect.  Nothing  can 
be  taken  notice  of  that  does  not  appear,  or  is  not  deducible  from  the  record  itself.  The 
whole  subject  is  technical,  and  must  be  technically  treated.  Now  the  judgment  is,  that  the 
party,  "  for  his  offences  aforesaid,"  shall  be  fined  and  imprisoned.  What,  then,  are  "the 
ofiences  aforesaid  ?  "  They  are  the  offences  properly  charged,  and  properly  found  in 
this  record.  Two  of  the  couuts  are  defective.  They  are  defective  because,  in  the 
opinion  of  the  learned  judges,  they  contain  no  charge  of  any  offence.  There  are 
Tarious  allegations  in  those  counts,  but  they  do  not  constitute  any  offence  known  to  the 
law.  When  the  judgment,  therefore,  refers  to  the  "  offences  aforesaid,"  it  must, 
according  to  every  rule  of  legal  interpretation,  relate  only  to  those  counts  in  which 
aome  legal  offence  is  stated,  and  cannot  be  considered  to  include  those  which  contain  no 
auch  charge.      It  would  be  a  manifest  inconsistency  to  construe  the  record  otherwise. 

This  view  of  the  case  appears  to  have  made  a  considerable  impression  upon  the 
learned  baron  to  whom  I  before  referred.  He  did  not,  however,  attempt  any  answer 
to  the  objection,  but  contented  himself  with  passing  to  the  other  counts,  upon  which 
the  findings  of  the  jury  were  defective ;  evidently  considering  that  those  counts  would 
be  sufficient  to  support  a  judgment  of  reversal.  But  I  apprehend  the  same  result  will 
follow  from  these  defective  findings  as  from  the  defective  counts.  It  was  stated  as  the 
nous  opinion  of  the  judges,  and  I  entirely  concur  in  that  opinion,  that  the  erro- 
findings  of  the  jury,  and  the  erroneous  entry  of  such  findings,  are  altogether 
I ;  that  they  are  to  be  considered  as  no  findings,  and  that  a  good  count,  upon  which 
there  is  no  finding,  is  in  its  effect  the  same  as  a  bad  count  upon  which  there  is  a  good 
£nding ;  it  is  a  mere  nullity ;  that  when  judgment  is  given  against  a  party  for  his  said 
offence,  it  is  given  for  an  offence  of  which  he  has  been  found  guilty,  and  that  he  has  not 
been  found  guilty  upon  those  counts  upon  which  the  entry  of  the  findings  is  erroneous. 
The  argument,  therefore,  that  applies  to  the  defective  counts,  applies  equally  to  these 
counts  ;  and  when  the  judgment  is  awarded  for  "  his  offences  aforesaid,"  it  must  be 
confined  to  those  counts  in  which  offiences  are  charged,  offences  in  the  view  of  the  law, 
and  to  those  counts  in  which  the  party  has  been  found  guilty  of  the  offences  charged 
against  him  ;  *namely,  those  counts  upon  which  the  findings  have  been  properly  entered. 
This,  my  lords,  is  the  only  conclusion  that  can  be  deduced  from  this  record.  If  the 
xecord  is  to  be  construed  according  to  its  legal  effect  (and  this  is  the  only  way  in  which 
it  can  be  properly  construed),  it  must  be  considered  as  containing  an  award  of  judgment 
«nily  for  those  offences  which  are  properly  laid,  and  those  offences  of  which  the  party 
has  been  found  guilty  by  a  jury.  The  result,  therefore,  is,  that  the  judgment  is,  in  these 
icapects,  consistent  and  correct. 

But,  independently  of  these  considerations,  what  are  the  authorities  upon  this  sub- 
ject ?  When  your  lordships  come  to  consider  them,  you  will,  I  think,  be  of  opinion 
that  they  are  conclusive.  The  first  to  which  I  shall  refer  is  of  modem  date,  and  I  shall 
ahortly  call  your  attention  to  it.  It  is  the  case  of  Rex  v.  Powell  (2  Bam.  &  Ad.  75). 
In  order  to  shew  the  application  of  that  decision  to  the  present  case,  I  must  state  the 
aobstance  of  the  record.  The  party  was  indicted  for  an  assault — this  formed  one  of 
the  counts  in  the  indictment ;  there  was  a  second  count,  in  which  he  was  charged  with 
an  assault  accompanied  with  aggravated  circumstances :  this  constituted  the  whole  of 
the  record.  When  the  judgment  was  entered  up,  it  was  entered  in  this  form: 
•'  Ghiilty  of  the  misdemeanor  and  offence  aforesaid."  The  judgment  corresponded  with 
tiie  verdict,  awarding  two  years*  imprisonment  and  hard  labour,  for  the  misdemeanor 
and  offence  aforesaid.  A  writ  of  error  was  brought,  and  this  objection  was  raised :  it 
was  said  that  it  appeared  upon  the  record  that  the  party  had  been  found  guilty  merely 
of  the  misdemeanor  and  offence  aforesaid  ;  which  imported  only  one  offence,  whereas 
tiiere  were  two  of[ences  charged  in  the  indictment,  and  it  was  therefore  uncertain  to 
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which  the  verdict  applied  ;  and  as  the  punishment  justified  hy  one  count  would  not  be 
justified  by  the  other,  this  was  stated  as  a  ground  of  error. 

Now  what  was  the  answer  given  to  this  objection  ?  The  answer  was,  that  the  word 
" '  misdemeanor'  was  nomen  colleciivum,  and  therefore  the  jury  had  found  the  party 
guilty  of  the  whole  of  the  offences  stated  on  the  record ;  the  offence  stated  in  each  of 
the  counts."  The  judgment  also  was  in  the  same  form,  and  the  Court  was  of  opinion 
that  the  finding  and  judgment  were  correct.  What  then  was  the  result  of  this  deci« 
sion  ?  There  was,  in  effect,  a  general  finding  that  the  defendant  was  guilty  of  the 
offences  stated  upon  the  record.  One  offence  would  warrant  the  judgment  that  was 
pronounced ;  the  other  would  not,  because  it  was  a  judgment  of  hard  labour,  and  a 
judgment  of  hard  labour  could  not  be  given  for  a  common  assault.  The  very  question 
tliat  we  are  now  considering  was  thus  raised.  The  very  objection  that  is  no  wmade 
might  have  been  taken  upon  that  occasion ;  namely,  that  here  was  a  general  jadgment, 
and  that  general  judgment  was  only  warranted  by  a  part  of  the  record ;  and  that  the 
rest  of  the  record,  the  finding  being  general,  would  not  warrant  or  support  it.  It  is 
said  the  objection  was  not  taken ;  which  was  the  answer  given,  I  think,  by  the  learned 
baron.  But,  my  lords,  the  objection  was  upon  the  very  surface.  And  who  were  tiie 
judges  of  the  court  where  the  writ  of  error  was  depending  ?  Lord  Tenterden,  a  judge 
of  great  experience  in  criminal  law ;  Mr.  Justice  Littledale,  an  accomplished  pleader; 
Mr.  Justice  Taunton,  and  Mr.  Justice  Patteson,  learned  and  able  men.  Is  it  to  be 
supposed  that  an  objection  so  very  obvious  would  not  have  been  taken,  either  by  the 
counsel  at  the  bar  or  by  one  of  those  distinguished  judges,  if  they  had  thought  such 
an  objection  tenable  ?  It  is  impossible  to  get  rid  of  the  authority  of  this  case  in  the 
way  proposed  by  the  learned  baron. 

Another  case  has  been  cited,  Bex  v.  Rhodes  (2  Lord  Raym.  886),  which  was  dedded 
by  Lord  Holt.  It  was  an  information  for  subornation  of  perjury.  There  were  aevenJ 
assignments  of  peijury.  An  objection  was  taken  at  the  bar,  after  the  verdict,  dut 
some  of  those  assignments  were  bad.  What  did  Lord  Holt  do  }  He  did  not  allow 
the  question  to  be  argued.  He  said,  "  It  does  not  signify.  If  there  be  one  assigB- 
ment  good,  that  is  sufficient  to  support  the  judgment."  It  is  said  that  this  rule  appSei 
only  to  motions  in  arrest  of  judgment.  But,  my  lords,  it  would  in  that  case  have  been 
the  duty  of  the  learned  judge  to  have  heard  the  question  argued,  and  to  have  given  his 
opinion  as  to  the  alleged  defects  in  the  assignments,  in  order  that  when  the  judgment 
was  entered  up,  it  might  not  have  been  subject  to  reversal  upon  a  writ  of  error.  It  is 
quite  obvious,  therefore,  that  in  refusing  to  hear  the  validity  of  the  different  assign- 
ments of  peijury  argued.  Lord  Holt  must  have  considered  that  a  general  judgment  upon 
the  whole  record,  including  the  defective  assignments,  could  not  be  reversed  upon  i 
writ  of  error.  Such  is,  I  think,  the  conclusion  obviously  to  be  drawn  from  this  case, 
with  respect  to  the  opinion  of  that  great  and  eminent  judge  upon  the  point  now  in 
controversy. 

A  third  case,  Reg.  v.  Ingram  (  1  Salk.  384),  has  been  incidentally  referred  to.  Thit 
was  a  case  upon  a  single  count ;  a  part  of  the  count  was  defective ;  a  motion  ms 
made  in  arrest  of  judgment ;  the  Court  decided  that  the  defect  was  immaterial,  as 
there  was  sufficient  in  the  count  to  support  the  judgment. 

In  addition  to  these  authorities,  there  is  another  class  of  cases  upon  writs  of  entf 
themselves,  all  leading  distinctly  to  the  same  conclusion.  So  much  industry  has  been 
employed  upon  this  subject  that  I  do  not  believe  any  decisions  can  be  found  beyond 
those  which  have  been  already  presented,  either  at  your  lordships'  bar  or  in  the 
opinions  delivered  by  the  learned  judges.  The  first  of  this  class  of  cases  is  that  of 
Young  and  Others  v.  The  King  (3  T.  R.  98),  upon  error.  The  indictment  charged  the 
defendant  with  obtaining  money  under  false  pretences ;  it  consisted  of  four  counts :  tm 
upon  the  statute,  which  were  sufficient,  and  two  at  common  law,  that  were  admitted 
to  be  altogether  invalid.  The  judgment  was  entered  up  generally,  upon  all  the  counts, 
and  a  writ  of  error  was  brought.  First,  then,  what  was  the  course  at  the  bar? 
If  what  is  now  supposed  for  the  first  time  to  be  the  law,  had  then  been  conceived  to  be 
so,  would  the  learned  counsel,  a  man  of  great  experience  in  criminal  cases*  the  late 
Mr.  Fielding,  would  he  solely  have  endeavoiu'ed  in  his  argument  to  satisfy  die  Cooit 
as  to  the  insufficiency  of  the  two  counts  upon  the  statute  ?    He  would  have  said  at 
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once,  "  Here  are  two  counts  confessedly  bad  :  the  record  has  been  completed :  judg- 
ment has  been  entered  up»  a  general  judgment  upon  the  whole  record  :  this  judgment 
must,  as  a  matter  of  coiu'se,  be  reversed."  Was  that  the  course  he  pursued  ?  Far 
from  it.  He  entered  into  a  laboured  argument  for  the  purpose  of  proving  that  the  two 
counts  upon  the  statute  were  also  bad.  What  was  the  result  ?  The  Court  ultimately 
decided  that  the  two  counts  which  had  been  the  subject  of  argument  were  good.  Two 
of  the  counts,  therefore,  were  determined  to  be  good,  and  two  were  admitted  to  be 
wholly  untenable.  A  general  judgment  had  been  entered  up.  This  very  question 
must,  therefore,  have  presented  itself  at  once  to  the  Court.  Here  are  two  bad  counts, 
and  a  general  judgment ;  how  can  such  a  judgment  be  sustained  ?  Would  so  plain  a 
point  have  escaped  the  learned  counsel  ?  But  if  he  had  overlooked  it,  would  it  have 
escaped  the  vigilance  of  the  Court }  Of  whom  was  the  Court  at  that  time  composed  ? 
It  is  sufficient  to  say  that  Lord  Kenyon  was  the  chief  justice  ;  and  Mr.  Justice  Buller, 
always  distinguished  as  a  most  acute  criminal  judge,  was  associated  with  him  on  the 
bench.  It  never  occurred  to  those  learned  persons  that  such  an  objection  could  be 
sustained.  What  is  the  answer  attempted  to  be  given  to  this  case  ?  It  is  said  that 
the  judgment  was  a  judgment  of  transportation,  and  could  only  have  been  supported  by 
the  good  counts.  The  observation  is  not  a  little  singular,  for  it  raises  a  further 
objection  ;  since,  according  to  the  principle  now  contended  for,  if  all  the  counts  had 
been  good,  the  judgment  would  have  been  erroneous,  because  it  could  be  sustained 
by  only  two  of  the  counts.  It  is  impossible,  I  think,  to  resist  the  effect  of  this 
decision. 

There  is  another  authority  which  occurred  about  the  same  time,  not  quite  so  stringent 
indeed,  but  tending  in  the  same  direction.  It  occurred,  I  think,  the  year  before.  I 
allude  to  the  case  of  Rex  v.  Mason  (2  T.  R.  581),  also  a  case  in  error.  There  was  a 
good  count,  as  it  was  contended,  and  a  count  admitted  to  be  defective.  The  case  was 
argued  by  a  gentleman  whom  we  all  remember,  an  acute  lawyer,  remarkably  conver- 
smnt  with  every  technicality  connected  with  the  profession,  the  late  Mr.  Marryat. 
Instead  of  taking  this  objection,  he  confined  himself,  in  a  case  of  much  difficulty,  to 
labouring,  with  no  little  ingenuity  and  refinement,  the  question  with  respect  to  the 
mlidity  of  the  remaining  count,  without  any  interposition  on  the  part  of  the  Court,  or 
any  attempt  on  his  part  to  avail  himself  of  the  point  which  is  now  supposed  to  have 
been  open  to  him,  and  to  have  been  fatal  to  the  judgment. 

There  was  a  case  in  the  time  of  Lord  Eldon,  I  mean  the  case  of  Bex  v.  Hill 
(Rnss.  &  Ry.  C.  C.  IDO),  which,  though  treated  somewhat  lightly  in  the  argument,  is« 
I  think,  deserving  of  your  lordships'  serious  attention.  The  prisoner  was  tried  at  the 
assizes  for  obtaining  money  under  false  pretences ;  the  indictment  contained  several 
counts  ;  he  was  found  guilty,  and  sentence  was  passed  upon  him.  The  judgment  was 
general  upon  the  whole  record.  The  sufficiency  of  the  indictment  was  reserved  for  the 
consideration  of  the  judges.  One  of  the  counts  was  decided  to  be  bad  :  so  that  in 
that  case,  a  highly  penal  case,  there  was  a  general  judgment  with  one  defective  count. 
A  writ  of  error  would,  therefose,  according  to  the  doctrine  now  contended  for,  have 
prevailed.  What  ought  the  judges  then,  upon  that  supposition,  to  have  done  ?  After 
deciding  the  question  as  to  the  sufficiency  of  the  count  in  favour  of  the  prisoner,  they 
ought,  as  a  matter  of  course,  to  have  recommended  a  pardon.  They  did  not,  however, 
'  interfere,  aiid  the  judgment  was  carried  into  effect. 

These  authorities  must,  I  think,  satisfy  your  lordships  of  the  correctness  of  the  rule 
laid  down  by  the  learned  judges.  It  has  received  the  sanction  of  Lord  Holt,  one  of  the 
most  eminent  of  our  judges ;  it  has  the  express  authority  of  Lord  Mansfield,  with  the 
concurrence  of  the  rest  of  the  Court  in  its  favour ;  it  has  been  repeatedly  confirmed 
since  that  period ;  and,  although  frequent  opportunities  have  occurred  for  that  purpose, 
it  has  never  before  been  called  in  question,  but  has  always  been  considered  as  a  settled 
and  established  rule  of  law. 

Some  difficulties  have  been  suggested,  to  which  it  is  supposed  the  rule  would  give 
rise,  and  to  which  I  shall  for  a  moment  advert.  One  was,  the  difficulty  which  might 
occur  in  the  case  of  a  pardon  as  to  a  part  of  the  charge.  It  is  not  necessary  for  me  to 
make  a  single  observation  upon  this  objection ; .  because  all  the  judges,  even  those  who 
dissent  from  the  majority,  consider  that  there  is  nothing  in  it.    This  supposed  difficulty 
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would  equaUy  arise  in  the  case  of  an  indictment  with  several  counts,  where  all  of  them 
were*  good.  The  argument,  therefore,  proves  too  much*  There  is  no  ground  for  the 
objection. 

Another  point  which  was  insisted  upon,  was  the  difficulty  in  which  a  party  would  be 
placed  in  pleading  autrefois  convict.  This  has,  I  think,  received  a  sadi^K^txny  answer 
from  the  learned  judges.  In  cases  of  this  nature  the  sole  question  is  as  to  the  identity 
of  the  offence.  It  is  a  question  of  evidence ;  viz.,  whether  the  corpus  delicti  of  which 
the  party  was  before  convicted  is  the  same  as  that  on  which  the  second  indictment  is 
framed  ?  That  is  a  fact  to  be  established  by  evidence.  The  rule  will  not  be  at  sll 
affected  by  the  present  case. 

But  it  is  said  there  has  been  no  express  decision  upon  the  point  in  controversy ;  it  it 
now  for  the  first  time  presented  for  adjudication ;  it  cannot,  therefore,  be  considered  si 
setUed.  If  a  question,  then,  be  so  dear,  so  well  established,  that  no  person,  whether 
attorney,  counsel,  or  judge,  ever  entertained  a  doubt  respecting  it ;  if  it  has  been 
uniformly  acted  upon,  and  constantiy  recognized  ;  is  it  to  be  said,  beoinae  it  has  not 
been  the  subject  of  express  decision,  that  it  is  therefore  not  to  be  considered  as  part  of 
the  settled  law  of  the  land  ?  The  argument  would  lead  to  this  singular  conchitton, 
that  the  more  free  from  doubt  any  point  might  be  considered  by  the  profesaioii,  ti» 
more  uncertain  it  would  become,  because  it  would  be  less  likely  to  be  called  in  questiai, 
and  less  likely,  therefore,  to  become  the  subject  of  any  express  decision.  For  many  of 
the  doctrines  and  principles  which  form  part  of  the  acknowledged  law  of  the  land  yoa 
would  look  in  vain  for  any  direct  decision.  Usage,  admitted  practice,  recognition^  are 
evidence  of  what  the  law  is.  These  are  the  foundations  upon  which  the  common  kw 
rests.  It  has  been  admitted  throughout  this  case,  that  never,  till  the  present  occanoB, 
has  any  doubt  been  expressed  upon  the  question.  It  is  stated  by  the  learned  baraa, 
that  he  had  always  considered  it  to  be  a  settied  and  well-established  rule,  and  ttal  it 
was  with  surprise  he  heard  it  disputed  at  your  lordships'  bar.  No  case  has  been  cited, 
no  authority  referred  to,  no  dictum,  no  text- writer,  for  the  objection  which  has  now 
for  the  first  time  been  contended  for  in  this  extraordinary  case. 

I  earnestiy  advise  your  lordships,  therefore,  to  recognize  and  adopt  the  opinioii  of  d» 
judges.  On  a  question  of  this  nature,  a  point  of  technical  law  with  which  they  ait 
every  day  and  every  hour  conversant,  when  you  find  a  gpreat  majority  of  those  lesnMd 
persons,  with  that  eminent  lawyer  the  Lord  Chief  Justice  of  the  Common  Pleas  at  their 
head,  pronouncing  a  distinct  opinion,  nothing  but  a  case  free  from  all  doubt,  a  convictioQ 
amounting  to  certainty,  can  (may  I  venuture  to  say  ?)  justify  your  ferdships  in  rejecting 
such  authority.  It  is  on  these  grounds,  for  the  reasons  which  I  have  stated,  on  the 
ground  of  the  uniform  recognition  of  this  principle  as  an  admitted  principle,  and  firon 
tiie  confidence  you  cannot  fail  to  place  in  the  opinions  to  which  I  have  referred,  tint 
I  counsel  you  to  resist  this  objection.  I  shall  trouble  your  lordships  no  further  upea 
this  part  of  the  case. 

My  lords,  with  respect  to  the  other  objections,  it  is  hardly  necessary  to  say  s 
word ;  and  for  this  obvious  reason,  that  all  the  judgesi,have  concurred  in  opinion  tint 
they  cannot  be  sustained.  To  one  of  those  objections,  however,  I  shall  very  ahortlf 
advert,  because  I  believe  my  noble  and  learned  friend,  the  Chief  Justice  of  the  Queoi't 
Bench,  entertains  a  strong  opinion  upon  it.  The  objection  to  which  I  refer  is  tiist 
which  relates  to  the  jury ;  the  challenge  to  the  array.  The  Court  below  has  decidfii 
hat  the  challenge  to  the  array  cannot  be  supported.  The  judges  whom  you  hcie 
tonsulted  upon  this  occasion  have  come  unanimously  to  the  same  conclusion. 

My  lords,  if  you  look  into  our  law  books,  you  will  find  that  the  challenge  to  the 
array  is  only  allowed  on  account  of  some  objection  arising  out  of  the  poaitioii  or 
conduct  of  the  sheriff  or  other  officer  by  whom  the  jury  is  returned.  If  the  sheriff  is 
unindifferent — to  use  the  legal  expression — ^if  he  is  not  equal  between  the  partiea,  thst 
is  a  ground  of  cliallenge  to  the  array.  If  he  is  guilty  of  any  default  in  returning  the 
jury,  that  also  is  a  ground  for  this  species  of  challenge.  Those  are  the  only  grounds  of 
challenge  to  the  array,  lliey  are  of  a  personal  nature,  and  are  confined  to  the  sherif 
or  other  officer,  whoever  he  may  be,  by  whom  the  jury  is  returned.  But  in  this  case^ 
there  is  nothing  on  the  record  that  imputes  any  thing  whatever  to  the  sheriff!  He  is 
not  stated  to  be  unindifferent.  He  is  not  stated  to  have  committed  any  fianlt.     It  iinot 
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suggested  that  he  is  not  equal  between  the  parties,  or  that  he  has  been  guilty  of  any 
misconduct.  There  is  nothmg,  therefore,  upon  this  record,  which,  according  to  the 
law  as  laid  down  by  our  best  writers,  can  give  a  right  of  challenge  to  the  array.  There 
is  no  warrant  or  authority  for  extending  the  challenge  beyond  the  limits  which  I  have 
stated.  Suppose,  as  it  was  put  by  the  learned  Chief  Justice,  the  challenge  to  the  array 
were  allowed,  the  writ  would,  according  to  the  established  rule,  be  sent  in  that  case  to 
the  coroner.  What  would  the  coroner  do  ?  He  must  take  precisely  the  same  course 
that  has  been  pursued  by  the  sheriff.  He  could  not  deviate  from  it.  It  is  said  that  if 
this  book  be  defective,  recourse  may  be  had  to  the  book  of  the  preceding  year.  I  am 
satisfied,  upon  the  construction  of  the  Act,  that  such  a  course  would  be  impossible* 
When  no  book  has  been  made  up,  then  the  Act  gives  a  power  to  refer  to  and  adopt  the 
last  preceding  book.  But  when,  as  in  this  instance,  a  book  has  been  made  up,  the  case 
is  not  within  the  Act  of  Parliament,  and  you  are  not  entitled  to  select  the  jury  from  the 
fonner  book.  It  is  further  to  be  observed,  that  it  is  scarcely  possible,  considering  the 
number  of  jurymen  whose  names  are  contained  in  the  jury-book  for  the  city  of  Dv^/ts, 
to  suppose  that  mistakes  must  not  constantly  occur ;  and  the  consequence,  therefore, 
would  be,  if  you  were  to  proceed  according  to  the  course  now  suggested,  that  when 
you  came  to  examine  the  former  book,  you  would  find  that  also  defective,  so  as  to  ren* 
der  it  necessary  to  go  still  further  back,  until  you  discovered  a  book,  if  possible,  free 
ficom  objection.  It  is  obvious  that  such  a  course  of  proceeding  would  be  wholly 
inmiacticable. 

But,  we  are  asked,  is  there  to  be  no  remedy  in  a  case  of  this  nature  ?  I  am  far  firom 
Iwing  satisfied  that  the  Court  might  not  have  applied  a  remedy.  If  not,  it  is  a  defect 
oeeaaioned  by  the  change  in  the  jury-law,  and  recourse  must  be  had  to  the  legislature. 
The  only  question  now  before  us  is,  whether,  according  to  the  existing  law,  the  chal- 
lenge to  the  array  can  be  applied  in  a  case  of  this  nature.  Is  this  the  remedy  which 
the  law  has  pointed  out  for  a  defect  of  this  kind  ?  I  am  satisfied  that  it  is  not ;  there 
is  no  principle  or  authority  to  warrant  it.  To  decide  in  favour  of  the  objection  would 
be  to  make  the  law,  not  to  expound  it.  I  should  not  have  addressed  myself  at  all  to 
tins  point,  had  it  not  been  for  the  sincere  respect  which  I  entertain  for  my  noble  and 
learned  friend  (Lord  Denman).  The  learned  judges  have  pronounced  a  unanimous 
opinicm  upon  it,  corresponding  with  the  decision  of  the  Court  below ;  and  I  must  say» 
with  all  the  deference  due  to  my  noble  and  learned  friend,  to  his  character,  and  station, 
tiiat  I  think  no  reasonable  doubt  can  be  entertained  respecting  it. 

F&ssing,  then,  from  this  part  of  the  case  to  the  several  subordinate  questions  upon 
which  the  learned  judges  have  expressed  their  unanimous  opinion,  I  have  no  reason  to 
think  that  any  of  my  noble  and  learned  friends  differ  upon  these  points  from  those 
learned  persons;  and  I  shall,  therefore,  not  enter  into  any  discussion  upon  them. 
With  respect,  for  instance,  to  the  discontinuance,  the  answer  given  by  the  Chief  Justice 
is  satisfactory  and  sufficient.  How  could  the  continuance  be  entered  up,  consistently 
with  the  provisions  of  the  Act  of  Parliament  ?  I  will  not  undertake  to  say  whether 
•  discontinuance,  in  a  criminal  case,  would  be  cured  by  appearance.  There  is  an  autho* 
lity,  however,  to  that  effect,  which  one  of  my  noble  and  learned  friends  supplied  me 
with  during  the  course  of  tiie  argument.  I  wiU  not  enter  into  the  consideration  as  to 
whether  or  not  it  is  necessary  that  continuances  in  criminal  cases  should  be  entered  up 
after  Terdict  There  is  authority  to  shew  that  in  civil  cases  this  is  not  necessary.  I 
pass  over  these  pmnts,  because  I  consider  the  answer  given  by  the  learned  judges  to 
be  conclusive. 

Then,  my  lords,  as  to  the  plea  in  abatement,  and  the  demurrer  to  that  plea,  no 
person  at  all  acquainted  with  the  rules  of  pleading  in  criminal  or  mvil  cases  can  doubt 
tiiat  the  plea  of  abatement  is  altogether  vicious. 

Again,  as  to  another  point,  a  subordinate  point,  namely,  as  to  the  manner  of  swear- 
ing the  witnesses  before  the  grand  jury;  the  Act  of  Parliament  under  the  authority  of 
which  this  was  done  speaks  of  a  generid  inconvenience,  and  it  applies  a  general  remedy; 
it  makes  use  of  the  word  "  all :  "  and  the  only  question  upon  the  construction  of  the 
Act  is,  whether  its  operation  is  to  be  limited  because  the  terms  are  not  equally  compre* 
hensive  when  the  legislature  points  out  the  mode  in  which  the  provisions  of  the  Act 
are  to  be  carried  into  effect.    It  is  clear  to  me  that  it  is  not. 
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My  lords,  there  are  no  other  points  that  at  present  occur  to  me  as  requiring  to  be 
noticed.  I  have  submitted  to  you  the  reasons  why  I  think  this  judgment  ought  to  be 
sustained.  I  am  satisfied  that  you  will,  without  difficulty,  concur  in  the  opinion 
delivered  by  her  Majesty's  judges  upon  those  points  on  which  they  are  agreed  ;  and  I 
cannot  bring  myself  to  the  conclusion,  that,  on  the  remaining  question,  respecting  which 
the  great  majority  of  the  judges  have  expressed  a  clear  and  decided  opinion,  and  which 
has  been  met  only  with  expressions  of  doubt  and  difficulty  on  the  part  of  those  who 
differ  from  them,  you  will,  in  opposition  to  such  a  weight  of  authority,  jrield  to  those 
doubts,  and  give  your  sanction  to  the  objections  which  have  been  raised  against  the 
judgment  of  the  Court  below. 
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My  lords,  I  must  begin  by  expressing  the  great  satisfaction  which  I  have  received 
from  the  able  assistance  given  to  this  house  by  the  answers  of  the  learned  judges  to  the 
questions  proposed  to  them.  It  was  a  fit  and  proper  course  to  call  in  their  assistance 
in  disposing  of  this  case.  We  adopted  that  course  without  any  regard  to  the  supposed 
difficulty  of  the  questions  likely  to  be  raised  before  us.  Indeed,  no  knowledge  had 
then  been  obtained  by  us  that  any  matter  of  difficulty  or  nicety  would  arise  in  the 
course  of  the  argument ;  but  we  called  in  the  judges  because  the  cause  was  one  of 
great  public  importance  :  it  was  a  government  prosecution ;  it  regarded  an  extensi^ 
conspiracy  against  the  peace  of  the  realm  ;  above  all,  it  was  a  political  question,  and 
one  exciting  great  temporary  interest  among  the  parties  which  divide  the  country,  and 
which  also  divide  the  two  branches  of  the  legislature.  Nothing,  therefore*  could  be 
more  desirable  than  that  we  should,  as  far  as  was  possible  consistently  with  our  doty, 
call  in  the  aid  of  the  learned  judges,  and  ask  them  how  the  points  of  law  which  might 
arise  before  us  would  be  regarded  and  dealt  with  by  them  sitting  in  their  own  courts; 
those  courts  from  which  are  excluded  all  access  to  party  feelings,  whether  of  the  one 
class  or  the  other ;  and  all  bias,  whether  from  popular  ii^uence  or  the  authority  of  the 
executive  power ;  those  judges  who  are  placed  by  their  exalted  position  and  unsullied 
character  above  any  such  vulgar  control,  who  occupy  unmoved  and  serene  those  elevated 
heights, 

"  Despicere  unde  queas  alios  passimque  videre 
Errare,  atque  vias  palanteis  quaerere  vitse." 

We  have  had  the  benefit  of  their  help— -valuable  in  all  cases ; — in  a  case  like  the  pre- 
sent, inestimable. 

I  agree,  however,  that  we  are  not  at  all  bound  by  the  opinions  thus  given.  We  do 
not  refer  the  question  to  their  decision ;  we  only  ask  them  how,  elsewhere,  and  bj 
other  judges  than  ourselves,  of  great  learning  and  large  experience,  and  perfectly  free 
from  all  bias,  certain  points  would  be  regarded  and  disposed  of ;  and  we  take  thor 
answers  not  as  our  rule,  or  even  as  our  guide  perhaps,  but  certainly  as  entitled  to  the 
greatest  attention,  and  as  a  most  useful  help  to  make  our  going  over  a  ground,  con- 
fessedly slippery,  satisfactory  and  safe. 

But  I  will  go  a  step  further;  because  I  have  heard  it  said  that  precedents,  which 
might  bind  a  Court  below,  are  not  therefore  binding  on  a  Court  of  Error ;  and  it  ii 
suggested,  that  some  points,  never  having  been  decided  by  such  a  supreme  Court,  ma? 
now  be  determined  and  disposed  of  differently  from  their  determination  in  courts  sulk 
ject  to  our  review.  With  this  doctrine  I  am  unable  to  go  along.  Admitting  in  its 
fullest  extent  the  difference  between  a  decision  or  a  precedent  in  a  court  whence  appeal 
lies,  and  a  court  of  the  last  resort,  I  consider  it  as  clear  that  the  highest  Court  is  bound 
to  view  with  the  utmost  respect  the  practice,  and  the  decisions,  and  the  precedents  in 
the  courts  below,  as  evidence  of  the  law  which  we  as  well  as  those  Courts  administer; 
and  only  to  overrule  their  decision  when  we  find  it  clear,  beyond  all  doubt,  that  thej 
have  mistaken  the  law.  The  difference  is  tliis  between  them  and  us  ;  between  the 
supreme  Court,  and  a  Court  from  which  lies  an  appeal : — they  might  be  convinced  that 
their  own  former  decisions  were  erroneous,  and  yet  might  feel  bound  by  their  own  pre* 
cedents ;  though  cases  are  not  wanting  where  they  have  got  rid  of  those  precedents  and 
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overruled  them,  but  those  are  rare ; — whereas  we  are  not  bound  at  all  when  we  see 
manifest  error  in  the  precedents  cited,  any  more  than  when  we  see  manifest  error  in 
the  particular  case  at  bar  on  which  those  precedents  are  brought  to  bear :  but  then  our 
opinion  must  be  quite  clear  that  the  error  has  been  committed ;  else  a  uniform  course 
of  precedents  must,  generally  speaking,  be  admitted  to  make  the  law  to  us,  as  well  as 
to  the  Courts  below.  By  a  single  precedent,  a  single  decision,  we  might  not  be  governed; 
while  they,  generally  speaking,  would  be.  By  a  course  of  precedents,  a  course  of  deci- 
sions, and  the  long-prevailing  opinion  of  the  judges  and  of  the  profession,  we,  as  well 
as  they,  must  be  bound  ;  and  it  would  be  very  difficult  to  suppose  a  case  of  error  so 
clear,  so  manifest,  as  would  suffice  to  make  us  deviate  from  a  course  long  and  generally 
pursued  by  the  Courts  below. 

That  such  has  been  the  opinion  of  the  profession  and  of  the  judges,  and  that  so 
general  and  uniform  has  been  the  course  of  practice  in  the  courts  of  criminal  jurisdic- 
tion of  this  country  upon  the  most  important  question  now  before  us,  that  raised  by  the 
third  and  eleventh  questions  submitted  to  the  learned  judges — I  feel  it  quite  impossible 
to  doubt.  Here  is  a  point,  as  it  were  a  point  of  fact,  upon  which  the  best  evidence  we 
can  have  is  the  report  on  it  of  those  learned  judges  so  long  and  so  largely  engaged  in 
administering  the  criminal  law ; — lawyers  who,  Uke  the  Chief  Justice  of  the  Common 
Pleas,  have  for  fifteen  years  sat  upon  the  bench ;  who,  like  another  learned  judge,  have 
been  constantly  engaged  for  forty  years  in  courts  of  criminal  jurisdiction ;  or,  like  a 
third  learned  judge,  for  above  half  a  century :  all  of  these  testify  that  the  opinion  of  the 
profession,  and  in  conformity  therewith,  the  practice  of  the  Courts,  has  been  to  consider 
a  general  judgment  authorized  by  the  law  as  good,  which  is  given  generally  upon  an 
indictment  consisting  of  several  counts,  whereof  one  or  more  were  bad,  provided  one  or 
more  be  good ;  and  that  no  difference  can  be  taken  between  a  case  where  the  punish- 
ment is  fixed  by  law,  and  one  where  it  is  left  to  the  judge's  discretion.  To  this  prac- 
tice other  judges  bear  the  same  unequivocal  testimony  with  those  three  whom  I  have 
cited.  Those  learned  judges  agree  in  holding  that  the  sentence  pronounced  is  not  to 
be  taken  as  the  aggregate  amount  of  the  several  sentences  on  each  one  count,  but  as 
one  sentence  on  the  offence,  differently  charged  in  the  different  counts.  Mr.  Justice 
Fatteson  says,  that  he  believes  this  is  the  first  time  that  a  contrary  notion  has  ever  been 
ventured  ;  and  he  says,  that  the  universally  received  opinion  has  been  in  favour  of  the 
proposition,  or  rather  assumption  (for  it  never  was  drawn  into  any  controversy),  that 
one  good  count  would  sustain  a  general  judgment  on  the  whole  indictment. 

But  it  is  material  to  observe  that  Mr.  Baron  Parke  himself,  who  dissents  from  the 
opinion  of  the  great  majority  of  his  brethren,  does  not  dispute  this ;  indeed  he  seems  in 
terms  to  admit  it.  Ever  since  he  came  into  the  profession,  he  says,  the  distinction 
between  civil  and  criminal  cases  in  this  respect  has  been  considered  by  him  to  be  a  well- 
established  and  settled  rule.  He  adds,  that  it  was  with  some  surprise,  certainly,  that 
he  heard  the  proposition  disputed  at  our  bar  in  this  case,  for  the  first  time  in  his  pro- 
fessional life.  Though  he  doubts  the  correctness  of  the  rule  to  the  extent  stated,  he 
does  not  at  all  deny  or  even  doubt  the  existence  of  the  rule ;  he  only  doubts  whether  it 
may  not  have  been  carried  too  far,  by  some  misunderstanding  of  the  dicta  of  judges  in 
dealing  with  motions  in  arrest  of  judgment 

By  the  great  majority  of  the  learned  judges  the  existence  of  the  rule  is  not  merely 
admitted,  indeed  by  all  except  Mr.  Justice  Coltman,  who  says  nothing  distinct  on  this 
point,  but  all,  with  two  exceptions,  (most  respectable  exceptions,  doubtless),  agree  in 
holding  the  rule  to  declare  correctly  the  law  upon  the  subject.  Mr.  Baron  Parke  is  the 
only  one  who,  at  great  length,  enters  into  objections  against  it.  But  it  is  to  be  remem- 
bered, that  while  the  other  judges  have  given  a  clear  and  unhesitating  opinion  the 
other  way,  the  learned  baron  expresses  himself  with  much  hesitation,  and  in  the  form 
more  of  grave  doubt  than  of  a  clear  opinion.  He  says,  no  less  than  eight  several  times, 
that  he  doubts  the  position.  His  language  is  this :  "  I  cannot  help  doubting,  to  say  the 
least ; " — "  I  am  inclined  to  pause,  and  to  doubt  whether  I  ought  to  answer  the 
question  in  the  affirmative."  After  going  through  the  cases,  he  says,  "  The  result  of 
this  examination  is  that  I  doubt  whether  the  received  opinion — (that  he  admits  to  be 
the  received  opinion) — is  so  established  by  usage,  though  generally  entertained,  as  to 
compel  its  adoption  in  the  present  case."    Again  he  says,  "  I  feel  so  much  doubt,  that 
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I  cannot  bring  myself  to  oonoor  with  the  majority  of  the  judges/'  Fimdly,  he  coodudet 
by  ^Ting  his  own  opinion  in  the  negative ;  but  adds,  *'  I  can  by  no  means  say  that  I 
am  free  from  doubt/'  in  consequence  of  the  majority  of  his  learned  brethren  differing 
with  him. 

Now  it  must  be  observed,  that  the  fact  of  these  doubts  not  existing  in  the  opinion  of 
the  greater  part  of  the  learned  judges  gives  that  opinion  a  greater  weight;  and  thtt 
the  doubt  expressed  by  the  learned  baron  to  a  certain  degree  ^ii«imAf«  the  weight  of 
the  authority  of  his  contrary  opinion. 

The  judges  have  unanimously  held  two  of  the  counts,  the  sixth  and  seventh,  to  be 
invalidly  framed,  and  insufficient  to  support  a  judgment.  I  feel  the  greatest  reluctance 
to  differ  with  these  learned  persons,  but  I  am  bound  to  state  the  inclination  of  my 
opinion.  Their  arguments,  as  dehvered  by  the  learned  Chief  Justice^  have  frdled  to 
■atLsfy  me  that  an  offence  is  not  set  forth  witii  sufficient  certainty  and  precision  in  these 
two  counts.  Perhaps  I  ought  rather  to  say,  that  I  retain  so  much  doubt  (taking  tiie 
language  of  the  learned  baron  upon  another  point)  as  to  feel  unable  to  agree  with  them, 
because  the  Latin  form  of  the  word  "  frightening,"  or  impressing  with  terror  or  fear, 
seems  quite  precise,  and  the  object  to  be  gained  ly  such  use  of  intimidation,  orfrightenc 
ing,  or  fear,  seems  to  shew  against  whom  the  fear  must  be  intended  to  operate.  A 
change  in  the  government  and  constitutian  could  only  be  obtained  either  frx>m  Bariia* 
ment,  or  in  spite  of  Parliament ;  if  from  Parliament,  then  the  fear  must  be  impresied 
on  Parliament ;  if  not  from  Parliament,  then  large  meetings  for  obtaining  such  changa 
otherwise  than  by  Parliament,  whether  with  or  without  the  use  of  terror,  are  unlawfeL 
But  I  mention  these  as  grounds  of  doubt,  rather  than  of  any  opinion  which  I  haie 
formed ;  and  when  I  find  all  the  learned  judges,  who  have  had  so  very  much  greats 
experience  in  courts  of  criminal  jurisdiction  tiban  any  I  ever  can  have  had,  entertain  t 
dear  opinion  the  other  way,  I  am  bound  to  suppose  that  I  am  wrong  in  my  doubts,  and 
I  can  in  no  way  set  up  my  opinions  against  theirs ;  my  inexperienced  judgment  upon 
•uch  a  point,  against  their  experienced  and  dear  c^nnion :  and  I  should  say  the  verj 
aame  thing,  if  upon  the  other  part  of  the  case  to  which  I  have  referred,  that  of  the 
answer  to  the  third  and  deventh  questions,  I  felt  indined  to  doubt  with  the  learned 
baron  (who  only  doubts),  when  seven  judges  hold  a  dear,  undoubting,  and  unhesitatiag 
opinion  the  other  way :  I  should  certunly  in  that  case  have  no  confidence  in  my  owa 
doubts ;  and  if  called  upon  to  look  at  the  doubts  of  that  learned  baron,  I  should  set 
against  these  doubts  the  clear,  and  unhesitating,  and  undoubting  opinion  of  his  sevea 
learned  brethren. 

But  it  is  wholly  immaterial  to  what  opinion  I  may  have  arrived  upon  the  sixth  and 
seventh  counts,  because  the  point  stated  in  the  third  and  deventh  questions  is  suffi- 
dently  raised  by  the  finding  of  the  jury  upon  the  first  four  counts  being  allowed  to  be 
bad ;  and  I  entirdy  concur  in  the  opinion  expressed  by  all  the  learned  judges,  thit 
these  findings  cannot  be  supported.  My  noble  and  leanied  friend  reminds  me  that  the 
nolle  prosequi  upon  the  fourUi  sets  it  right ;  but  one  is  enough.  Now,  it  is  dear  tfait 
a  bad  finding  upon  a  good  count  is  equally  incapable  of  supporting  any  judgment  with 
a  good  finding  upon  a  bad  count.  Thmfore,  the  point  in  the  third  and  elevendi 
questions  which  your  lordships  have  put  is  as  weU  raieed  by  the  finding  on  then 
first  three  or  four  counts  being  held  bad,  though  the  counts  themselves  be  good,  as  it 
is  by  the  sixth  and  seven  counts  being  hdd  bad,  on  which  sixth  and  seventh  counts  the 
findings  are  not  objected  to. 

I  come,  therefore,  to  the  point,  and  the  only  point,  of  difference  among  the  learned 
judges ;  namdy,  that  raised  in  these  two  questions,  the  third  and  the  eleventh  ;  and  I 
have  ahready  stated  the  great  difficulty  which  I  should  have  on  such  a  point  aa  this,  a 
practical  point,  in  differing  with  the  clear  and  unheutating  opinion  of  so  large  t 
proportion  of  the  learned  judges  ;  testified  dso,  in  common  with  them,  by  the  leaned 
baron  himself  to  be  the  opinion  of  the  profession,  and  one  which  has  been  acted  upon 
by  all  the  Courts.  But  my  opinion,  in  fact,  goes  entirely  along  with  thdrs,  and  would 
be  the  same  were  1  deciding  the  causes  without  their  assistance. 

In  approaching  this  question,  the  first  thing  which  strikes  us  is  that  prevaifiog 
opinion  stated  by  all  the  learned  judges  as  quite  universal  in  the  profession,  aad 
admitted  to  be  so  even  by  those  who  dissent  firom  the  condusion  at  which  th^ 
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brethren  have  all  arriyed ;  insomuch  that  Mr.  Baron  Parke  cannot  avoid  recording  tfa« 
feeling  of  surprise  with  which  his  mind  was  impressed  upon  hearing  its  soundness  for 
the  fint  time  questioned  at  your  lordships'  bar.  But  it  is  not  merely  the  prevailing 
opinion  against  which  we  must  run,  if  we  declare  that  it  is  all  error  and  delusion ;  the 
practice  1ms  been  conformable  to  the  opinion.  Can  any  thing  be  more  desirable  than 
that  this  practice  should,  if  possible,  be  upheld  and  countenanced  ?  Can  any  thing  be 
more  undesirable  than  to  declare  it  all  wrong  ?  I  will  go  further  :  can  any  thing  be 
more  appalling  than  the  course  recommended  to  us,  of  declaring,  by  this  day's  judg* 
ment,  that  in  all  those  cases  without  number,  in  which,  on  verdict  with  several  counts^ 
one  whereof  only  is  bad,  sentences  have  been  passed  generally,  and  those  sentenoea 
executed,  every  one  of  them  must  have  been  reversed  and  no  execution  done  there* 
upon,  had  a  writ  of  error  brought  them  before  the  tribunal  of  the  last  resort  ?  I  must 
eonfras  my  insuperable  reluctance  to  join  in  such  a  proceeding,  and  put  forth  such  a 
declaration  of  the  law.  I  must  see  far  more  clearly  that  all  has  been  error  and 
delusion  below,  before  I  can  so  declare  it ;  I  must  see  &r  more  serious  inconvenience 
aa  incident  to  the  practice  so  established  and  so  sanctioned,  before  I  can  consent  to 
incar  the  inconveniences  of  such  a  reversal ;  and  I  must  have  more  than  doubts,  even 
grave  doubts,  on  my  mind,  to  justify  such  a  step.  And  when  I  find  the  sages  of  the 
law,  in  whose  hands  its  administration  is  now  placed,  pronouncing,  by  so  large  a 
majority  of  their  number,  a  clear  opinion,  deliberately  formed,  tibat  the  universal 
doctrine  is  sound,  and  the  general  practice  right — ^it  is  not  because  one  of  that 
number,  how  respectable  soever,  feels  difficulty  in  concmring  with  them,  and  *'  cannot 
Up  doubting,"  and  is  "  induced  to  pause,"  and  then  gives  a  doubting  opinion  the 
other  way,  diat  I  can  go  along  with  him  in  pronouncing  his  learned  brethren,  and  hia 
equally  learned  predecessors,  idl  to  be  in  the  wrong,  and  the  practice  of  ages  to  be 
vnaanctioned  by  the  law  of  the  land.      ^ 

But  it  is  said  that  the  opinions  which  these  learned  judges  themselves  have  expressed 
of  the  practice,  and  which  their  venerable  predecessors  have  before  them  given  upon 
tiiia  point,  must  be  received  with  qualification.  And,  first,  we  are  told  that  the  case 
is  80  for  new  as  to  have  never  been  decided,  at  least  upon  argument  raising  and 
anpporting  the  point.  On  which  I  take  leave  to  ask,  how  much  of  the  known  and 
admitted  law  of  this  country,  in  which  the  books  abound  and  by  which  the  Courts 
are  guided,  would  be  struck  out  and  cease  to  rule  us,  were  all  struck  out  on  which  no 
decision  has  ever  been  formally  pronounced  ?  A  doctrine  may  be  without  any  decision 
to  support  it  expressly,  because  it  never  has  been  denied ;  it  may  rest  on  no  cases  but 
on  the  common  understanding  of  the  profession,  precisely  because  it  never  has  been 
brought  into  doubt.  Again,  when  it  is  said  of  some  cases  quoted,  "  the  point  never 
was  made,  the  objection  never  taken,"  I  answer,  first,  that  we  now  know  what  would 
have  been  its  fote  if  taken.  We  have  the  majority  of  the  Court  here  present,  which 
decided  some  of  those  very  cases ;  the  objection  has  before  them  now  been  taken  ; 
before  them  argued;  by  tiiem,  disposed  of:  and  therefore  it  is  no  speculation  upon 
porobability,  but  a  positive  foct,  of  necessity  true,  that  if  that  very  objection  had,  in 
lliose  very  cases  cited,  been  urged  before  the  Courts  below,  in  those  courts  it  would 
have  been  overruled  ;  and  this  remark  with  which  1  am  now  dealing,  in  impeachment 
of  the  authority  of  those  cases,  would  therefore  have  been  displaced. 

But  1  answer  further,  that  whether  taken  at  the  bar  or  not,  really  signifies  nothing; 
for  it  was  the  bounden  duty  of  the  Court  to  take  it,  as  the  facts  raising  it  lay  upon  the 
Tery  surfoce»  as  my  noble  and  learned  friend  has  well  observed;  and  it  was  their 
bounden  duty  to  refuse  affirming  a  sentence  which  was  exposed  to  so  manifest  and 
patent  an  objection.  They  could  not  have  affirmed  the  sentence  without  admitting 
that  they  themselves  would  have  pronounced  it,  and  that  they  themselves  concurred  in 
its  legal  validity. 

But  then  it  is  said  that  this  observation  applies,  in  a  certain  degree,  to  decisions  given 
upon  motions  in  arrest  of  judgment  only ; — and  that  these,  standing  upon  a  different 
footing  from  decisions  on  writs  of  error,  have  not  the  same  weight  as  authorities. 

Now,  I  answer,  first,  that  some  of  the  cases  to  which  I  refer  are  upon  writs  of  error» 
and  not  upon  arrest  of  judgment;  a  topic  to  which  my  noble  and  learned  friend  has 
already  referred :  secondly,  I  answer,  that  I  cannot  go  along  with  those  who  give  no 
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weight  to  the  decisions  on  motions  in  arrest  of  judgment.  I  hold  them  as 
evincing,  and  as  very  clearly  and  very  certainly  evincing,  the  opinion  of  the 
Court  on  the  point;  as  shewing,  and  very  clearly  shewing,  that  the  same 
Court  would  have  given  the -same  judgment  had  the  matter  come  before  it  in 
error  on  the  record  of  the  judgment,  and  not  by  way  of  motion  to  arrest  it.  My 
reason  is  this — that  I  cannot  conceive  any  course  more  absurd,  and  therefore  more 
difficult,  not  to  say  impossible,  for  a  Court  to  take,  than  the  one  which  these  Courts  are 
by  this  argument  supposed  to  have  taken ;  nay,  must  necessarily  be  admitted  to  have 
taken,  if  the  distinction  now  pressed,  and  with  which  I  am  dealing,  is  of  any  avail  in 
the  argument.  For,  to  what  does  it  amount?  Neither  more  nor  less  than  to  this — 
that  the  judges,  in  refusing  the  motion  in  arrest  of  judgment,  say,  "  We  will  not 
arrest  the  judgment,  but  we  will  pronounce  a  judgment  which  is  naught,  and 
which  we  know  a  Court  of  Error  must  reverse  as  a  matter  of  course.  We,  in  the 
King's  Bench,  will  not  arrest ;  but  on  the  other  side  of  that  wall,  the  Court  of 
Exchequer  Chamber  will  reverse  the  judgment  we  give."  Observe,  the  course  taken 
on  these  motions  is  not  said  to  have  been  to  refuse  the  arrest  of  judgment,  but  to 
admit  the  count  to  be  properly  objected  to,  and  declaring  it  bad,  to  enter  the  judgment 
on  the  other  counts.  No  such  thing.  The  general  course  was,  to  keep  the  judgment 
entered  generally,  to  refuse  to  alter  the  entry  of  the  judgment,  to  refuse  the  motion,  to 
confine  tibe  judgment  to  the  good  counts,  and  to  refuse  entering  it  upon  the  bad.  The 
refusal  of  the  motion  for  the  arrest  of  judgment  had  the  efiect,  or  at  least  the  intention, 
of  keeping  the  judgment  entered  generally  upon  all  the  counts,  because  the  ground  of 
the  refusal  was,  that  arresting  the  judgment  was  useless,  inasmuch  as  there  were  other 
good  counts  upon  which  it  might  equfdly  have  been  given  as  upon  the  bad  ones.  Then 
file  inference  is  irresistible,  that  the  Court  must  have  held  this  general  judgment  to  be 
a  judgment  upon  the  good  counts  as  well  as  upon  the  bad;  on  each  and  on  all ;  or  ratiier 
on  each  than  on  all ;  on  each  severally,  and  not  on  all  conjointly, — a  judgment  sever- 
able and  sustainable  by  the  good  counts  to  which  it  applied; — and  they  must  have  held 
that  it  could  not  be  reversed  on  error,  else  they  must  have  granted  the  motion,  and 
confined  the  judgment  to  the  good  counts.  It  is  beyond  all  possibilty  of  one's  imagina- 
tion to  suppose  that  the  same  Court,  if  sitting  in  error — that  is,  the  Court  which  dealt 
with  the  motion  in  arrest  of  judgment  and  refused  to  arrest  the  judgment — that  that 
same  Court,  if  sitting  in  error,  would  not  have  given  the  very  same  judgment ;  Uiat 
it  would  not  have  held  the  judgment  good  which  ^ey  refused  to  arrest. 

Let  it  further  be  observed,  upon  this  important  part  of  the  argument,  that  when 
motions  in  arrest  of  judgment  have  been  refused,  the  Courts  have  never  given  a  deciuon 
that  the  counts  objected  to  were  bad.  They  have  only  said,  "  Be  it  so ;  be  they  ever 
so  bad,  there  are  good  ones,  and  that  is  enough ;  and  therefore  we  will  not  arrest  the 
judgment."  Now  in  every  case  the  badness  was  such  as  could  not  be  denied.  Then 
just  consider  what  must  be  the  course  taken  by  the  Courts,  had  the  law  now  for  the 
first  time  propounded  been  the  law  then  acknowledged  and  received  by  them.  The 
defendants  had  only  to  bring  their  writ  of  error  the  moment  the  judgment  was  entered 
up  generally, — as  it  must  have  been,  because  no  decision  was  ever  ^ven  to  confine  it, 
no  decision  was  ever  given  to  pronounce  one  count  good  and  another  bad,  and  to  saj 
which  were  the  good  counts  and  which  were  the  bad,— and  then  that  judgment  on  a 
writ  of  error  so  brought  must  have  been  reversed.  But  what  was  the  fact  ?  We  know 
it  is  admitted  on  all  hands  that  no  writ  of  error  was  ever  brought  in  any  of  those  cases, 
before  the  present.  Can  any  thing  more  demonstratively  prove  that  in  every  one  sndi 
case  such  was  the  opinion  of  the  profession ;  of  the  parties  as  well  as  of  their  advisers, 
and  of  the  Courts  too  ?  It  is  not  to  be  forgotten  that  we  have  the  dicta  of  such  veneia- 
ble  judges  as  Lord  Mansfield  and  Lord  Chief  Baron  Eyre,  distinctly  recognizing  the 
doctrine  now  first  impeached ;  while  it  must  be  observed  that  we  have  no  dictum  on  the 
other  side,  no  opinion  or  authority  of  any  text- writer  quoted,  and  no  case  whatever 
cited  to  support  that  doctrine. 

The  learned  baron  objects  to  some  of  those  cases ;  he  expresses  doubts  whether 
others  do  not  go  further ;  all  which  cases  and  all  which  authorities  are  on  the  side 
against  which  he  contends :  but  the  learned  baron — admitting  that  all  those  cases, 
whatever  weight  they  have,  throw  that  weight  into  the  scale  against  which  he  is  can- 
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tending— supports  his  opinion,  perhaps  I  ought  rather  to  say  his  doubts,  by  citing  no 
case,  by  citing  no  authority,  by  citing  no  dictum,  either  of  a  judge  or  of  a  text-writer, 
on  behalf  of  his  argument. 

Reverting  to  Lord  Mansfield's  dictum  upon  the  subject,  which  I  admit  not  to  be  a 
decision,  it  may  be  questioned  whether  he  was  correct  in  his  regret  that  the  law  differed 
in  civil  and  in  criminal  cases ;  because  as  long  as  juries  give  their  verdict  in  the  present 
way,  and  our  proceedings  are  framed  upon  the  present  plan,  it  is  difficult  to  perceive 
how  any  other  rule  could  well  be  adopted.  But  at  all  events,  the  manner  in  which  he 
refers  to  criminal  proceedings,  and  to  the  rule  then  established,  is  free  from  all  doubt 
and  all  objection ;  and  nothing  can  shew  more  clearly  than  his  language  does  how  fixed 
and  undoubted  a  principle  he  considered  it  to  be  in  the  criminal  law.  Indeed,  he  states  it 
as  distinctly  in  Peake  v. OlcUiam  (Cowp.  275),  as  he  does  in  Grant  v.  Astle  (Doug.  730). 

But  the  cases  decided,  whether  in  arrest  of  judgment  or  on  error,  naturally  deserve 
more  consideration  as  authorities  than  these  dicta,  though  to  these  dicta  great  deference 
is  naturally  due.  It  is  needless  for  me  to  go  through  all  those  cases,  because  I  have 
already  dealt  with  them,  so  far  at  least  as  to  shew  that  the  distinction  will  not  avail 
which  has  been  taken  between  the  decisions  on  arrest  of  judgment  and  the  decisions 
on  writs  of  error.  But  on  the  latter  class  of  cases,  I  mean  those  on  writs  of  error,  I 
must  be  permitted  to  dwell  a  little  longer.  That  of  Rex  v.  Mason  (2  Term  Rep.  581) 
was  on  a  writ  of  error  in  the  King's  Bench,  on  an  indictment  consisting  of  counts,  two 
of  which  were  clearly  bad,  and  shewn  to  be  so ;  and  this  case  is  always  held  to  rule 
that  counts  so  framed  are  bad  ;  namely,  that  in  setting  forth  the  obtaining  of  money  or 
goods  on  false  pretences,  it  is  necessary  to  specify  what  those  false  pretences  are, 
otherwise  the  counts  are  bad.  Now  the  judgment  here  was  qn  the  whole  indictment, 
and  the  punishment  was  so  far  discretionary,  that  either  imprisonment  or  transportation 
might  have  been  awarded ;  and  therefore  tiie  argument  used  in  the  present  case  might 
have  been  urged  there,  that  the  bad  counts  might  have  caused  the  one  judgment  to 
have  been  given  rather  than  the  other.  The  point  was  a  very  few  months  afterwards 
brought  before  the  Court,  in  the  case  of  Young  v.  The  King  (3  Term  Rep.  98),  and  which 
was  decided  by  that  Court ;  Lord  Kenyon  and  Mr.  Justice  Buller  being  among  the 
learned  judges  who  composed  it.  Upon  this  case  two  observations  are  made  at  the 
bar.  and  by  the  two  learned  judges  who  differ  with  their  brethren.  One  of  these 
observations  is,  that  the  objection  was  not  taken.  But  to  this  I  answer,  first,  that  the 
badness  of  the  count  was  distinctly  pressed  upon  the  Court,  and  was  the  ground  of  the 
application  to  reverse  the  judgment ;  the  Court,  therefore,  was  well  aware  that  one 
count  was  bad.  Then  I  next  observe,  on  the  objection  taken,  that  the  counsel  not 
taking  the  objection  signifies  nothing,  if  the  Court  knew  that  they  were  dealing  with  a 
general  judgment  on  an  indictment  containing  a  bad  count ;  for  it  was,  beyond  all 
ossibility  of  question,  the  duty  of  the  Court  to  take  the  objection  which  they  saw  the 
counsel  had  overlooked,  and  to  say,  "  This  judgment  cannot  stand ;  for  it  is  general, 
and  one  count  of  the  indictment  is  bad."  The  Court  did  not  so  declare ;  and  therefore 
I  hold  the  objection  not  having  been  taken  at  the  bar,  to  raise  a  point  which  the  Court 
could  and  ought  to  have  raised,  is  immaterial.  The  case  clearly  proves  the  Court's 
opinion  to  have  been  against  the  present  contention. 

The  second  observation  which  is  made  in  impeachment  of  the  authority  of  Young  v. 
The  King,  and  which  indeed  is  also  extended  to  Rex  v.  Mason,  is,  that  there  the  punish* 
ment  was  fixed  ;  namely — seven  years'  transportation.  Now,  as  this  most  clearly  is 
not  sufficient  to  shew  the  punishment  fixed,  those  who  use  the  argument  are  obliged 
to  say,  the  punishment  of  transportation  for  seven  years  is  fixed.  But  what  signifies 
that  ?  There  were  two  punishments  open  to  the  Court.  The  transportation — if  you 
transport — is  fixed  for  seven  years.  No  doubt  of  it ;  but  what  sigmfies  that  ?  There 
were  two  punishments  open  to  the  Court;  either  imprisonment  or  transportation. 
True,  if  they  elected  between  the  two,  to  transport  rather  than  to  imprison,  they 
were  limited  to  one  period.  But  the  question  before  them  was  not.  Shall  we  on 
this  indictment,  one  count  of  which  is  bad,  transport  for  more  years  or  for  fewer  ? 
but  the  question  before  them  was.  Shall  we  on  this  indictment,  of  good  and  bad 
counts  together,  imprison,  or  shaU  we  transport  ?  And  can  it  be  denied,  that  in 
solving  this  question  the  same  argument  s^^plied,  drawn  from  the  different  counts 
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being  some  good  and  some  bad,  which  argument  is  pressed  npon  ui  in  tiie  present  cue  ? 
Most  certainly ;  therefore.  Young  v.  The  King  is  a  precise  authority  notwithstandini 
this  objection. 

These  arguments  apply,  perhaps,  still  more  forcibly  to  Rex  ▼.  Powell  (2  Bam.  &  Ad. 
75),  on  a  writ  of  error  from  the  Quarter  Sessions  to  the  King's  Bench.  There  were  two 
counts  in  the  indictment,  and  on  the  offences  laid  in  them  difierent  sentences  would  be 
given .  One  was  for  an  assault  with  an  intent  to  commit  a  rape ;  the  other  was  for  a  com- 
mon assault.  The  Vierdict  was,  "  guilty  of  the  misdemeanor  and  offence  aforesaid."  And 
if  these  words  were  not  nomen  collectivum,  the  judgment  must  have  been  bad,  because  it 
would  have  been  imcertain  on  which  count  ^at  judgment  had  been  given  ;  and  one 
count,  that  for  a  common  assault,  would  not  have  supported  a  sentence  oif  imprisoomeit 
and  hard  labour.  But  the  Court  held  the  words  to  be  nomen  eoUectivmm,  and  this 
applied  the  verdict  to  both  counts.  Now,  had  the  doctrine  here  contended  for  been  at  ill 
well  founded  in  the  opinion  of  the  Court,  it  was  bound  to  return  the  judgment,  became 
iome  part  of  the  imprisonment  and  labour  would  have  been  applied  to  the  count  ibr 
common  assault,  which  would  not  have  supported  the  sentence  of  labour.  Yet  tbe 
party  never  took  this  objection,  and  the  Court  never  took  it.  Had  it  been  taken,  we  nov 
know  what  the  result  would  have  been ;  because  the  same  judges  who  overlooked  it,  or 
rather  who  are  said  to  have  overloooked  it,  have  here,  on  grave  argument,  decided 
against  it. 

It  is  to  be  borne  in  mind,  as  Mr.  Justice  Maule  has  observed,  tiiat,  genenOy 
speaking,  the  sentence  on  convictions  only  proceeds  so  feur  on  the  evidence  at  the  tnL 
and  on  the  verdict  which  was  built  upon  tiiat  evidence,  as  to  point  out  the  apecki  of 
the  punishment,  and  no  onore.  In  meting  out  its  quantum,  the  Court  may  look,  and  does 
look,  beyond  both  the  verdict  and  the  evidence.  Tlie  Court,  in  pronouncing  the  ao- 
tence,  takes  other  matters  into  its  consideration,  and  its  sentence  cannot  come  be&ve  i 
Court  of  Brror  for  review.  The  record  must  be  so  framed  that  there  ahaU  be  a  good 
inding  on  a  good  count,  to  justify  and  support  a  sentence  of  that  species.  The  muK 
ner  in  which  the  sentence  is  framed  in  respect  of  amount  is  immaterial,  the  puniihinat 
being  such  as  the  law  warrants  for  an  offence  so  laid,  and  on  a  conviction  ao  had  of 
that  offence. 

My  lords,  I  therefore,  when  called  upon  to  pronounce  my  judgment,  among  othen  of 
yx>ur  lordships,  in  this  case,  find  myself,  with  my  noble  and  learned  friend,  in  thissitni- 
tion :  the  whole  of  the  learned  judges,  as  well  those  who  in  technical  points  difier,  or  rather 
have  their  doubts  and  pause  before  they  concur  with  their  brethren,  as  those  who  agree 
on  those  points,  all  with  one  voice  declare  that  upon  the  merits  they  have  no  doobC  tt 
all ;  that  upon  the  great  merits  and  substance  of  the  case  they  are  unanimously  agreed. 
That  a  great  offence  has  been  committed,  and  an  offence  known  to  the  law — &it  i 
grave  crime  has  been  perpetrated,  and  a  crime  punishable  by  admitted  and  nndonblBd 
law— all  the  learned  judges  agree.  That  counts  in  the  indictment,  to  bring  tlie 
criminals,  the  offenders,  to  punishment,  are  to  be  found,  against  which  no  possiUe 
exception,  either  techical  or  substantial,  can  be  urged  ;  that  &ose  counts,  if  thq^  stood 
alone,  would  be  quite  sufficient  to  support  the  sentence,  and  that  the  sentence  is  one 
which  the  law  warrants  and  justifies,  I  may  even  say,  commands—upon  these,  Ik 
peat  features,  the  leading  points,  the  essence  and  substance  of  the  case,  all  the  leaned 
judges  have  a  clear,  unanimous,  and  unhesitating  opinion.  But  there  happen  to  be 
in  the  indictment  two  counts,  on  which  a  doubt  arises  in  the  minds  of  some  of  tbe 
judges,  though  not  in  the  minds  of  the  great  majority,  whether  those,  technically 
speaking,  being  ill  formed,  a  general  judgment  on  the  whole,  good  and  bad  together, 
can  stand.  With  this  question  we  have  now  been  dealing,  and  with  this  only.  Tbe 
learned  judges  heard  it  argued  with  a  degree  of  elaborate  learning,  industry,  asd 
ingenuity,  which  I  have  never  known  exceeded  at  the  bar  of  this  or  of  any  other 
tribunal,  in  which  I  have  either  practised  as  an  advocate,  attended  as  a  spectator,  or 
presided  as  a  judge.  Upon  the  result  of  that  elaborate  and  learned  argument,  so  aUr 
and  so  zealously  urged,  the  learned  judges  have  taken  time  to  consider  for  weeks ;  they 
have  conferred  together  again  and  again ;  each  has  heard  all  that  his  follows  had  to 
urge ;  each  has  had  the  benefit  of  all  the  doubts  which  his  brethren  had  to  suggeit; 
and  the  result  of  the  whole  is,  that  seven  out  of  the  nine  pronounce  an  opinion  that 
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there  is  nothing  in  the  objection,  and  that,  notwithstanding  the  technical  informality  of 
those  counts,  the  judgment  must  stand,  and  would,  if  it  were  before  them  in  their 
courts,  be  refused  to  be  reversed.  Two  of  the  learned  judges  give  a  contrary  opinion ; 
one,  at  least,  a  contrary  opinion,  and  another  says  he  cannot  concur  in  the  opinion  of 
the  majority,  on  account  of  the  doubts  which  weigh  and  press  upon  and  obscure  his 
nund.  We  are  now  called  upon  to  elect  between  these  two  courses.  The  question  is« 
whether  we  shall  take  our  information  upon  the  law,  as  laid  down  by  those  who  daily 
and  hourly  are  administering  it,  from  tiie  seven  or  from  the  two.  It  is  the  usuiA 
course  for  men,  when  they  consult  others  in  whose  judgment  they  place  great  and  just 
reliance ;  those  in  whom  they  confide  for  their  integrity,  for  their  impartiality,  for  their 
acting  without  a  bias,  which  often  the  perscm  consulting  finds  that  his  own  mind  and 
his  own  feelings  may  not  be  free  from ;  it  is  the  common  course,  consulting  several* 
and  finding  a  discrepancy  among  those  persons  consulted,  to  wdgh  a  little  the  grounds 
which  they  give.  But,  above  all,  it  is  the  common  course  of  rational  and  sensible  men 
so  in  difficulties,  and  so  consulting  in  their  difficulties,  to  see  whether  the  great 
majority  are  the  one  way  or  the  other ;  and  when  they  find  the  great  majority  to  be 
one  way,  and  a  small  minority  the  other  way,  this  of  itsielf  produces  naturally  a  leaning 
towards  that  course,  and  towards  adopting  that  counsel,  which  the  greater  number 
recommend.  But  that  leaning,  how  incomparably  is  it  increased,  if  they  find  that  the 
seren  have  a  dear  opinion,  and  the  other  two  only  doubts ;  that  the  seven  do  not 
hesitate,  do  not  pause,  have  no  obscurity  in  their  vision,  but  clearly  as  well  as 
nnanimously  are  all  one  way,  and  have  not  a  doubt  in  their  minds  ?  This  being  the 
case,  it  is  a  natural  thing  for  me,  as  a  person  consulting  them,  to  take  rather  the  clear 
opinion  of  the  great  majority,  than  the  doubting,  uncertain,  and  hesitating  opinion  of 
the  small  minority.  It  is  a  case  in  which  I,  for  one,  unlearned,  so  to  speak,  by 
comparison  with  those  learned  judges,  though  I  have  practised  in  courts  of  criminal 
law,  as  weU  as  in  courts  of  common  law,  like  most  of  my  learned  and  noble  friends 
here,  have  no  right  to  set  up  my  judgment  and  opinion  against  an  opinion  and 
judgment  formed  upon  such  materials,  by  such  men,  strengthened  by  such  talents  and 
learning,  and,  above  all,  fortified  and  instructed  by  such  large  and  long-continued 
experience  as  they  possess. 

But,  my  lords,  upon  one  subject  none  of  them  hesitates ;  even  Mr.  Baron  Parke's 
doubts  do  not  continue  on  his  mind  here.  All  the  nine  learned  judges  together  tell 
me  that  this  is  the  very  first  time  that  such  an  objection  was  ever  taken  ;  and  that  all 
lawyers,  and  all  judges,  and  all  Courts,  have  hitherto  overlooked  it,  or  rather,  have 
hitherto  acted  upon  the  supposition  that  it  was  untenable ;  and  have  never  taken  it, 
and  have  never  acted  upon  it,  but  have  always  acted  upon  the  contrary  doctrine  being 
the  law.  That  is  a  great  assistance  to  me  in  forming  my  judgment.  I  then  call  for 
authorities  the  other  way,  but  I  call  in  vain :  for  while  the  lean^  judges  who  are  for 
the  practice  of  the  law  as  it  stands ;  while  the  learned  judges  who  will  not  change  the 
law,  but  who  will  continue  to  countenance  and  support  it,  and  who  say  that  it  is  right 
as  well  as  existing ;  while  they  produce  cases  decided,  and  dida  of  judges,  and  autho- 
rities of  writers,  and  the  opinion  of  the  profession — on  the  opposite  side,  against  the 
law»  and  in  favour  of  the  law  which  we  are  required  for  the  first  time  to  set  up,  pulling 
down  the  former  law,  there  is  not  one  dictum  of  a  judge,  one  sentence  of  i\  text-writer* 
cr  one  shadow  of  a  decinon  to  be  brought  forward. 

This  being  the  case,  it  appears  to  me  that  I  have  but  one  course  to  take  in  dealing 
with  the  question  so  propounded  to  me ;  that  is,  to  take  the  safer,  the  surer,  the  better 
course ;  to  say,  it  is  ^ood,  stare  decisis,  to  go  with  the  weight  of  authority  and 
decision,  and  to  take  the  opinion,  as  my  guide,  or  at  least  my  helpmate,  of  those 
learned  judges  whom  we  have  called  in  to  our  aid,  and  who  are  so  well  informed  upon 
the  subject,  and  so  perfectiy  impartial  in  dealing  with  it. 

My  lords,  I  now  come,  lastiy,  to  say  one  word  upon  the  point  with  which  my  noble 
and  learned  firiend  concluded  his  very  able  address.  I  mean  upon  the  important 
question  of  the  challenge  to  the  array,  on  the  ground  of  the  omission  of  a  certain  list, 
somewhere  or  other,  by  some  person  or  persons  unknown,  and  not  disclosed  upon  the 
faije  of  the  challenge.  And  here  the  learned  judges  are  quite  unanimous,  as  I  underl 
stand ;  at  least  we  have  had  no  objection  taken  by  any  of  them  before  us,  upon  this 
ground. 
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Now  I  no  doubt  feel  very  strongly  the  importance  of  this  subject,  and  I  feel  it  for 
this  reason  :  the  objection  goes  to  the  jurisdiction  of  the  Court  in  the  matter  :  the 
Court  is  composed  of  a  judge  and  a  jury  for  the  trial  of  prisoners :  that  Court  consists 
of  one  permanent  high  officer,  having  jurisdiction,  and  of  others  who  are  not  permanent. 
It  consists  of  the  judge  and  of  twelve  lawful  men.  Those  men  have  jurisdiction  given 
to  them  by  the  law  of  this  country,  in  respect  of  their  being  selected  after  a  particular 
manner ;  and  if  they  are  not  selected  in  that  manner,  they  are  not  a  body  having  the 
jurisdiction  which  the  law  vests  in  them  if  well  selected ;  consequently,  the  question 
always  is,  •'  Have  they  been  so  well  selected  ?"  For  if  they  be  not  well  selected,  they 
are  not  the  body  invested  with  that  jurisdiction,  clothed  with  those  high  judicial 
attributes  of  being  necessary  assistants  to  the  judge  upon  the  trial  of  the  issue. 
Therefore,  I  very  much  listen  to  any  argument  which  would  invalidate  the  array  or  go 
to  impeach  the  constitution  of  the  jury  as  not  having  been  properly  selected. 

But  then,  my  lords,  I  must  here  again  go  upon  the  course  of  the  law  and  the 
enactments  of  the  statutes ;  and  the  manner  must  be  considered  by  me  in  which  this 
objection  to  the  constitution  of  the  jury  has  been  taken  and  is  now  before  us,  after 
being  taken  and  disposed  of  below.  It  was  by  a  challenge  to  the  array  setting  forth 
the  malconstruction  and  formation  of  the  jury.  To  that  challenge  there  was  no  issue 
taken,  but  there  was  a  demurrer,  which  admitted  the  fact  of  there  being  a  panel  of 
fifty-nine  names  omitted,  out  of  700  and  odd.  Now  a  challenge  to  the  array  I  always 
understood  to  be  a  challenge  to  the  array  in  respect  of  the  unindifferency  of  the  returning 
officer,  the  sheriff,  or  any  other  returning  officer  who  may  have  returned  the  panel,  or 
in  respect  of  the  malpractice  of  him,  or  of  any  other  returning  officer,  or  of  any  thing 
done  in  respect  of  that  panel  by  those  officers,  which  gives  a  right  to  the  party  to  say, 
"  You  have  erred,"  or,  "  You  have  misconducted  yourself."  But  no  authority 
whatever  has  been  cited  to  us  in  the  argument ;  there  is  no  ground  of  authority  or 
decision  or  enactment  to  shew  us  that  the  mere  omission  can  validly  or  competently  be 
made  a  ground  of  challenge  to  the  array ;  which  is  the  question,  and  the  only  questioQ, 
raised  by  the  demurrer. 

Now,  my  lords,  I  must  say  that  I  go  entirely  along  with  the  learned  Chief  Justice  in 
his  view,  and  with  the  view  of  my  noble  and  learned  friend  on  the  woolsack,  of  what 
would  be  the  consequence  of  allowing  this  challenge  to  the  array*  It  would  be 
neither  more  nor  less  than  this ;  that  for  twelve  months  you  must  go  without  either  a 
common  jury  or  a  special  jury,  because  you  have  this  book  imposed  upon  you;  you 
cannot  get  rid  of  the  book.  Oh  !  but,  it  is  said,  you  may  get  rid  of  the  book.  First, 
it  is  said,  that  the  Recorder  in  this  case,  with  whom  the  error  is  stated  to  have 
originated,  the  returning  officer,  is  ministerial ;  that  it  is  his  error  or  misfeasance  or 
wrong,  and  that  he  is  not  judicial.  But  he  is  judicial.  He  is  to  hear  and  determine, 
and  then  he  is  to  make  up  the  book,  which  is  only  consequential  upon  his  judicial  act 
of  hearing  and  determining  ;  he  does  not  cease  to  be  judicial  at  the  end  of  the  day, 
any  more  than  a  judge  ceases  to  be  judicial  when  he  signs  the  sentence  or  order  after  bav- 
ing  pronounced  it,  or  when  he  takes  the  proper  steps  after  having  exercised  his  judicial 
functions.  But  then  it  is  said,  in  answer  to  the  Lord  Chief  Justice,  that  they  are 
not  without  remedy  in  this  case,  because  they  may  go  to  the  last  year's  booL 
Now  what  does  the  statute  say  as  to  the  last  year's  book?  The  statute 
says,  that  if  there  is  no  book  made  up,  you  may  go  to  the  last  year's  book; 
and  when  you  have  gone  to  the  last  year's  book,  you  may  find  just  the  same  sort  of 
nonfeasance  or  misfeasance  tending  to  make  that  book  invalid.  So  that  you  would 
never  get  a  good  jury  panel  at  all,  and  trial  by  jury  would  in  reality  be  suspended,  if 
not  abolished.  But  do  the  words  of  the  Act,  "  if  there  is  no  book  made  up," 
apply  to  a  case  where  there  is  a  book  made  up,  but  where  a  name  is  left  out  ?  For 
if  this  argument  be  good  for  fifty-nine  names  being  omitted,  it  is  good  for  a  single  one 
being  omitted ;  it  is  exactly  the  same  thing.  I  must  say,  that  I  think  it  would  be 
going  a  prodigious  length  indeed  to  hold  that  the  omitting  of  one  name,  in  whatever 
way,  from  the  jury  panel,  would  make  a  case  that  no  book  was  made  up,  and  render  it 
competent  to  the  parties  to  go  back  to  the  last  year's  book.  My  opinion,  therefore,  is 
most  decided,  that  there  ought  to  be  no  venire  de  novo  upon  this  ground ;  and  here  all 
the  learned  judges,  without  exception,  are  agreed. 
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I  should  say  nothing  further  bnt  for  one  observation  which  I  have  heard  made,  upon 
the  great  hardship  which  has  been  sustained  by  these  traversers,  in  having  endured  a 
partial  execution  of  the  judgment  pending  this  writ  of  error.  I  have  only  to  say,  that 
the  law  of  the  land  is  so ;  it  cannot  be  otherwise ;  and  those  who  most  thoughtlessly, 
and,  I  think,  every  thing  considered,  most  improperly,  have  publicly  expressed  an 
opinion  that  the  Crown  must  have  lost  the  power  of  bestowing  mercy  and  the  power  of 
pardoning,  if  it  did  not  exercise  it  upon  this  occasion,  totally  forget  that  if  the  Grown 
had  pardoned  pending  the  writ  of  error,  it  had  no  power  of  incarcerating  if  the  judg- 
ment was  affirmed ;  and  consequently  it  would  come  to  this,  that  in  every  case  of 
misdemeanor,  without  exception,  no  punishment  could  possibly  be  inflicted,  because 
the  person  has  only  to  prosecute  a  writ  of  error,  during  the  pendency  of  which  he 
must  be  pardoned ;  and  if  the  writ  of  error  be  decided  against  him,  then  the  Crown,  hav- 
ing pardoned,  would  have  no  power  of  inflicting  punishment ;  and  then  there  is  also  an 
end,  as  appears  to  me,  to  all  criminal  law ;  for  in  every  case  you  may  bring  a  writ  of 
error,  and  so  prevent  the  possibility  of  the  sentence  being  carried  into  effect. 
Whether  the  law  should  remain  as  it  is,  may  be  another  question.  I  agree  with  those 
who  think  that  it  may  very  well,  and  very  reasonably,  be  dtered. 

My  lords,  I  have  now  performed  my  duty  to  the  best  of  my  ability.  I  have  given 
to  this  question  as  much  attention  as  it  was  possible  for  me  to  give.  I  wish  that  I 
could  have  brought  to  it  more  ample  stores  of  learning.  My  experience,  during  my 
practice  at  the  bar,  having  been  much  more  limited  in  criminal  courts  than  that  of 
many  of  my  noble  and  learned  friends  here,  I  have  been  bound  to  look  to  authority, 
and  respectfully  to  consult  those  learned  judges  who  are  most  capable  of  supplying  my 
deficiencies.  With  these  feelings  of  respect,  I  have  consulted  their  authority,  and 
upon  the  grounds  which  I  have  stated  to  your  lordships,  concurring  in  the  views  of 
the  majority  of  those  learned  judges  whose  assistance  we  have  had  upon  this  occasion, 
I  have  arrived  at  the  conclusion  which  I  have  now  attempted  to  state ;  that  conclusion 
being  in  favour  of  my  noble  and  learned  friend's  proposition,  that  the  judgment  should 
be  for  the  defendant,  and  against  the  plaintifiiB  in  error* 

LORD  D£NMAN.(a) 

My  lords,  in  considering  the  important  questions  which  are  involved  in  the  case 
now  before  your  lordships,  it  appears  to  me  convenient  to  advert  in  the  first  place  to 
that  which  has  been  last  argued  by  my  noble  and  learned  friend  who  has  just  sat  down. 
I  mean  the  objection  to  the  judgment  given  by  the  Court  below*  allowing  the  demurrer 
to  the  chaUenge  to  the  array.  I  am  induced  to  begin  with  this  subject,  not  only 
because  it  is  preliminary  in  the  course  of  the  proceedings,  but  because  I  think  it  is 
important,  to  a  degree  which  does  not  admit  of  exaggeration,  to  the  administration  of 
justice  throughout  the  United  Kingdom  ;  and  that,  if  it  is  possible  that  such  a  practice 
as  that  which  has  taken  place  in  de  present  instance  should  be  allowed  to  pass  without 
a  remedy  (and  no  other  remedy  has  been  suggested),  trial  by  jury  itself,  instead  of 
being  a  security  to  persons  who  are  accused,  will  be  a  delusion,  a  mockery,  and  a 
snare. 

The  traversers  have  challenged  the  array,  on  account  of  the  fraudulent  omission  of 
sixty  names  from  the  list  of  jurors  of  the  coimty  of  the  city  of  Dublin.  The  Attorney- 
General  demurs  to  that  challenge,  admitting  thereby  that  that  fact  has  taken  place.  It 
appears  to  me  that  that  challenge  ought  to  have  been  allowed ;  that  was  the  opinion  of 
one  of  the  learned  judges  of  the  Court  of  Queen's  Bench  in  Dublin  ;  an  opinion  stated 
by  him  with  the  diffidence  which  becomes  one  who  differs  from  his  brethren,  but  at  the 
same  time  stated  with  firmness  and  perspicuity,  and  for  reasons  which,  I  venture  to  think 
with  great  confidence,  received  no  kind  of  answer  from  the  learned  judges  who  formed 
the  majority  of  that  Court.  Speaking  with  the  same  diffidence,  I  disagree  with  the 
opinion  which  then  prevailed,  and  which  has  been  repeated  by  the  learned  Chief  Justice 
upon  the  present  occasion,  speaking  herein  for  himself,  and  all  the  other  judges  who 

(a)  We  arc  indebted  to  David  Leahy,  Esq.,  one  ment,  as  corrected  by  his  lordship,  together  with  the 
of  the  counsel  in  tbi^  case,  for  permission  to  reprint  valaable  notes  supplied  by  the  Lord  Chief  Justice 
from  his  edition  the  report  of  Lord  Denman*s  judg-     to  Mr.  Leahy. 


W)  O*00NN£LL  ANB  OTHESS  9.  THE  QUEEN. 

jUtended  the  coxuultation  at  his  house.  I  think  that  the  principle  laid  down  in  that 
opinion  is  not  correct.  With  deference  to  him,  and  to  my  nohle  and  learned  friend  oa 
the  woolsack^  I  think  that  the  principle  of  chaUenge  to  the  array  is  not  confined  to  the 
narrow  issue,  whether  the  sheriff  has  done  wrong,  but  involves  that  larger  qnestioii, 
whether  the  party  has  had  the  security  of  trial  by  a  lawful  jury  of  his  country. 

I  feel  it  to  be  a  great  misfortune  to  difier  from  all  my  learned  and  respected  brednea 
who  have  been  consulted  on  this  subject ;  but  I  confess  that  that  regret  is  in  some 
degree  diminished,  so  fjetr  as  my  own  position  stands  widi  reference  to  the  mattor,  by  a 
circumstance  which  I  must  be  allowed  to  state ;  and  as  I  have  put  it  in  writing  (because  it 
one  time  I  thought  that  it  ought  to  have  appeared  upon  your  lordships'  minates),  I  shaH 
take  the  liberty,  with  your  lordships'  leave,  of  reading  that  statement.  When  the  judges 
are  consulted  by  this  house  upon  any  case  submitted  to  them,  it  is  not  usual  for  sudi 
judges  as  have  the  honour  of  a  seat  in  your  lordships' house  to  attend  their  consultation; 
but  I  was  so  much  struck  with  the  immense  importance  of  this  present  question,  and  so 
entirely  unconvinced  by  the  reasoning  of  the  learned  judges  in  Dublin,  that  I  felt  t 
strong  desire  to  insure  the  benefit  of  a  frdl  discussion  of  that  point,  and  I  acoonhi^ 
wrote  to  my  brother  Coleridge,  several  weeks  ago,  thinking  that  he  would  attend  ^ 
consultation,  and  would  submit  that  point  to  the  learned  judges.  Most  unfortunately, 
however,  he  was  prevented  by  illness  from  leaving  his  room,  but  he  wrote  his  opiniaa 
upon  the  whole  subject ;  sending  one  copy  of  it  to  the  Lord  Chief  Justice,  and  another 
to  myself. 

"  I  answer  this  sixth  question,"  he  says,  "  with  much  doubt,  being  wholly  unaUe 
to  look  into  the  authorities,  and  knowing  that  I  difier  in  opinion,  so  far  as  my  Qpinion 
is  formed,  from  my  brother  Patteson.  It  seems  to  me  that  all  questions  touching  the 
formation  of  juries  must  be  examined  by  the  judges  with  very  critical  eyes.  Tdm^ 
the  fects  from  the  challenge  of  one  of  the  traversers,  and  dismissing  all  odier  know- 
ledge, it  must  be  admitted  that  the  Recorder  has  sent  no  general  list,  as  required  bj 
the  statute,  to  the  sheriff;  that  by  some  persons  unknown  a  spurious  list  has  beea 
transmitted,  omitting  the  names  of  many  quidified  special  jurors ;  that  this  has  been  done 
fraudulently,  with  intent  to  prejudice  him  upon  lus  trial ;  that  from  that  spurious  list 
the  jurors'  book  and  special  jurors'  list  have  been  made,  and  the  present  amy 
selected ;  and  that  the  traverser  himself  is  wholly  unpartidpant  in  this  fraud,  and 
protested  against  the  array  being  constituted  from  the  list  so  framed.  Here,"  he 
proceeds,  "  is  a  confessed  and  serious  wrong ;  and  the  only  question  is,  whether  a 
challenge  to  the  array  be  the  proper  remedy.  It  is  said,  first,  that  the  shfaifiF  is  not  in 
defiiult ;  and,  secondly,  that  if  tiie  challenge  be  allowed,  no  better  materials  can  be 
found  for  the  array,  for  the  book  now  formed  is  by  law  the  book  from  which  any  otiicr 
jury  must  be  selected.  With  great  deference,  I  submit  that  neither  of  these  is  an 
answer.  Suppose  at  common  law  a  challenge  to  the  array," — and  then  he  puts  a 
particular  case  in  which  the  sheriff  may  have  made  an  imperfect  array,  and  yet  not  have 
been  guilty  of  any  default  at  all ;  and  he  says,  "  yet  I  apprehend  the  array  would  hate 
been  quashed.  So  here,  the  sheriff  may  not  be  in  default,  but  stiU,  if  the  materials  for 
a  jury  have  an  inherent  defect  in  them,  the  defendants  are  not  to  suffer,  but  die 
challenge  ought  to  be  allowed."  Then  he  answers  the  second  argument  by  observing 
"  the  only  consequence  is,  that  the  trial  may  remain  untaken ;"  and  he  expresses  in 
strong  language  his  own  c^inion,  that  far  better  it  were  that  no  trial  should  be  taken  under 
those  circumstances,  than  that  it  should  be  taken  subject  to  the  h^vy  suspicion  wfaidi 
these  facts  must  involve.  He  further  observes,  "  It  is  to  be  considered  whether,  as  tibe 
Recorder  has  sent  no  list  to  the  sheriff,  there  is  any  book  made  up  for  the  year,  and 
whether,  therefore,  the  book  of  last  year  is  not  that  from  which  juries  oug^t  to  be  taken. 
That  the  fraud  is  not  charged  upon  the  prosecutor  is,  in  a  criminal  question,  quite 
immaterial.  Upon  the  whole,  I  confess  I  think  that,  dealing  with  modem  l^^islidoa 
upon  the  subject  of  the  returns  of  juries,  we  ought  to  consider  all  those  ofiicers  who 
now  take  any  part  in  what  would  have  been  the  sheriff's  duty  at  common  law,  as 
included,  for  the  purpose  of  challenge,  under  the  term '  sheriff.'  I  repeat,  that  I  submit 
this  with  the  greatest  difiidence." 

On  Monday,  when  the  learned  Chief  Justice  stated  to  this  house  the  entire  agree- 
ment of  all  tiLe  juthMMMkbpoint,  and  afterwards  the  agreement  of  my  brother 
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Coleridge  with  himself  and  them  upon  the  other  points,  I  did  not  think  myself  justified  in 
idlading  to  that  letter,  because  I  rather  concluded  that  my  Lord  Chief  Justice  had  had 
a  subsequent  communication  with  my  brother  Coleridge,  in  which  he  might  possibly 
have  seen  some  ground  to  alter  his  former  opinion  ;  but  when  I  left  your  lordships'  house 
I  found  upon  my  table,  on  my  return  home,  another  letter  from  my  brother  Coleridge, 
written  the  day  before.  I  had  stated  to  him  my  general  views  upon  this  subject,  and 
in  this  second  letter,  after  repeating  what  he  had  before  said,  that  bethought  the  argu- 
ment in  favour  of  overruling  the  demurrer  was  too  technical  for  the  decision  of  a  great 
constitutional  question,  and  stating  again  the  view  he  took  of  the  balance  of  conve* 
Qiences,  he  says  this,— the  note  is  written  by  his  son,  as  he  himself  unfortunately  is 
not  at  present  able  to  write, — "  He  is  much  struck  by  what  you  have  written  on  the 
question  of  challenge,  and  at  present,  like  your  lordship,  awaits  the  better  arguments 
that  are  to  be  adduced  on  the  other  side." 

Now  I  have  a  right  to  state,  that  I  do  not  stand  in  the  unfortunate  position  of  being 
tlone  among  the  judges,  in  not  thinking  that  any  thing  may  be  done  with  any  panel 
out  of  whid^  a  jury  may  be  drawn,  and  that  there  is  no  redress  for  the  injury  which 
may  be  so  inflicted.  I  venture  also  to  think,  as  I  believe  my  learned  brother  Coleridge 
irill  think,  that  .those  better  arguments  have  not  yet  been  adduced. 

My  lords,  I  shall  shortly  notice  the  reasoning  employed  in  the  court  below  upon 
this  subject.  There  was  originally,  perhaps,  some  notion  that  the  challenge  to  the 
irray  was  taken  away  altogether  by  the  present  Jury  Acts,  6  Qto.  4,  c.  50,  for 
England,  and  3  &  4  Wm.  4,  c.  91,  for  Ireland ;  but  that  clearly  is  not  the  case,  because 
thoe  is  in  each  a  particular  provision  which  preserves  the  right  of  challenge  to  the 
Boray  (section  28  of  the  former,  section  21  of  tiie  latter).  I  do  not  trouble  your  lord- 
ships with  the  particulars  of  that  argument,  because  it  is  not  now  doubted.  It  was 
also  a  question  whether  a  challenge  Ues  to  the  array,  where  a  special  jury  has  been 
struck,  because  the  consent  of  the  party  might  have  got  over  any  previous  difficulty ; 
but  it  having  been  already  held  by  Lord  Tenterden  and  the  Court  of  Queen's  Bench 
in  England  that  such  a  challenge  does  lie,  I  do  not  think  there  is  any  great  impropriety 
in  supposing  that  that  is  equally  free  from  doubt,  and  I  cannot  question  that,  in  the 
case  of  a  special  jury  also,  a  challenge  to  the  array  may  be  entertained  by  the  Court. 

My  lords,  the  next  point  is,  that  upon  which  both  my  noble  and  learned  friends  have 
proceeded,  namely,  that  the  principle  of  a  challenge  to  the  array  is  solely  for  unindif- 
ferency  or  misconduct  on  the  part  of  the  sheriff.  The  judgment  that  I  have  formed, 
and  in  which  my  brother  Coleridge  states  very  clearly  his  agreement,  upon  the  present 
state  of  the  law  is  this :  that  that  which  was  the  single  duty  of  the  sheriff  in  former 
times — to  collect  the  names,  to  determine  who  were  fit  to  be  the  jury,  and  afterwards 
to  enter  them  on  the  panel — that  all  those  duties,  which  belonged  to  the  sheriff  alone, 
by  the  late  Act  of  Parliament  are  divided  in  Ireland  between  the  tax  collectors,  in  the 
&at  place ;  the  Quarter  Sessions,  that  is,  on  the  present  occasion,  the  Recorder  of  Dublin, 
in  the  second  place ;  and  the  sheriff  in  the  third  place.  The  tax  collectors  perform  a 
doty  which  is  merely  ministerial ;  the  Recorder,  in  the  first  instance,  performs  the  judi- 
cial duty  of  deciding  upon  the  admission  of  claims  and  upon  objections ;  and  then  his 
daty  is  to  sign  and  settle,  and  transmit  to  the  sheriff,  the  list  which  is  to  be  the  juron' 
bode  for  the  following  year.  The  ground  of  challenge  to  this  array  was,  that  after  tiie 
Recorder  had  exercised  his  judicial  functions,  after  he  had  determined,  **  This  shall  be 
the  list  for  the  county  of  the  city  of  Dublin  for  the  ensuing  year,"  somebody  else  had 
said.  "  This  shall  not  be  the  list ;  that  is  the  list,  and  that  shall  be  taken,  and  that 
than  become  the  jurors'  book."  The  handing  over  the  perfect  list  by  the  Recorder  to 
tiie  sheriff  is  a  ministerial  act,  but  that  ministerial  act  has  been  imperfectly,  or  rather 
not  at  all,  performed.  The  challengers  say,  "  You  have  deprived  your  own  judicial 
act,  which  has  been  properly  performed,  of  the  weight  of  authority  to  which  it  was 
entitled  ;  you  yourself  have  handed  over  a  list  which  has  made  the  book  imperfect,  and 
therefore  we  contend  that  that  is  no  book." 

My  lords,  I  cannot  help  believing  that  if  that  view  of  the  case,  which  my  brother 
Coleridge  states  far  more  forcibly  than  I  can  do,  had  been  presented  to  the  learned 
judges  at  their  consultation,  they  would  have  thought  it  an  argument  at  least  worthy 
of  consideration.  I  think  they  would  not  have  held  it  sufficient  to  say  in  answer,  "We 
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find  in  Lord  Ck>ke  that  it  is  only  in  respect  of  a  defiiult  by  the  sheriff  that  a  challenge 
can  be  made."  The  sheriff  was  then  the  only  officer  intrusted  with  the  retom  of  jtirie«. 
except  the  bailiff  of  a  franchise,  who  is  an  officer  strictly  analogous.  My  noUe  and 
learned  friend  I  think  stated  it  truly  when  he  said,  **  Tlie  objection  is  to  the  conduct 
of  the  returning  officer."  Hie  same  language  occurs  in  Viner's  Abrigment  (title 
"  Trial") .  Tlien  who  is  the  returning  officer  ?  Why  the  Recorder  is  the  retaming  officer 
for  this  purpose ;  and,  in  my  opinion,  the  Recorder,  though  without  the  slightest  impu- 
tation upon  his  motives,  which  is  disclaimed  by  all,  was  guilty  of  a  default,  when  he 
handed  over  to  the  sheriff,  as  the  list  to  make  ihe  jurors'  book,  that  which  is  not  die 
list  required  by  law,  and  with  respect  to  which  the  Recorder  himself  had  declared  that 
that  shall  not  be  the  list,  but  that  another  shall.  He  indeed  is  free  from  all  suspicion, 
but  he  has  power  to  indulge  the  grossest  partiality,  and  if  he  were  justly  suspected  d 
it,  the  general  argument  would  leave  the  defendant  without  any  protection  against  its 
effsct. 

My  lords,  I  have  written  a  great  deal  more  than  I  should  be  desirous  of  troubling 
your  lordships  with ;  but  I  have  stated  my  dissent  from  my  learned  brother  the  Chief 
Justice  of  the  Common  Pleas,  upon  the  principle  upon  which  the  challenge  to  the  aim 
is  allowed,  thinking  the  true  principle  of  the  challenge  to  be  the  security  of  the  parties 
that  a  jury  shall  be  fairly  taken.  The  punishment  of  the  sheriff  for  any  de&ult  is 
wholly  immaterial  to  the  parties,  who  have  no  other  interest  than  that  security,  though 
the  law  enabled  the  Court  to  visit  the  misconduct  of  its  officers  with  just  displeasure. 
I  also  differ  frt)m  him,  and  from  my  noble  and  learned  friends  who  have  addressed  yoa 
this  morning,  in  what  they  have  stated  as  to  the  consequences  which  are  likely  to  ensue. 
The  learned  Lord  Chief  Justice  says,  "  No  object  or  advantage  could  have  been  gained 
if  the  challenge  had  been  allowed ;  for,  if  the  challenge  had  been  allowed,  tl^  jury 
process  would  have  been  directed  to  some  other  officer."  Now  there  I  venture  to 
think  that  there  is  a  mistake.  The  default  is  not  that  of  the  sheriff,  and  therefore  the 
duty  of  making  the  return  would  not  have  been  taken  from  the  sheriff.  The  default  is 
either  in  the  Recorder,  or  in  the  derk  of  the  peace  who  acts  for  the  Recorder,  and  who 
sends  to  the  sheriff  an  incorrect  list.  There  would,  therefore,  be  no  reason  whatever 
for  depriving  the  sheriff  of  his  right  to  return  a  second  jury,  if  the  first  were  set  aside 
on  this  objection.  A  venire  facias  de  novo  might  now  issue,  if  this  were  the  only  objec- 
tion ;  and  at  this  very  moment  the  book  may  be  found  perfect,  notwithstanding  the 
mutilation  that  it  underwent  in  the  mean  time,  or  circumstances  may  arise  to  deprive 
these  defendants  of  the  right  of  challenge.  What  may  occur  in  the  course  of  pleading 
upon  any  future  challenge  to  the  array  I  know  not,  and  have  no  right  to  conjecture. 

The  Act  of  Parliament  expressly  provides  for  tiie  want  of  the  jurors'  book  being 
returned.  My  noble  and  learned  friend  on  the  woolsack  meets  that  by  saying,  "  Here 
is  a  book  returned."  But  what  is  the  book  returned  ?  The  Act  of  Parliament  requires 
that  a  book  shall  be  returned  which  is  correctly  made  up  from  the  list ;  bat  the  book 
which  has  been  returned  is  a  book  incorrectly  made  up  from  the  list.  It  is  said  on  the 
one  hand,  "  What !  if  there  is  a  single  defect,  is  that  to  vitiate  the  whole  ?"  And 
there  I  think  the  learned  Lord  Chief  Justice  has  frdlen  into  a  mistake,  which  jHobablr 
would  have  been  corrected  if  this  opinion,  proceeding  from  so  humble  an  individual  as 
myself,  had  been  thought  worthy  of  discussion  at  their  meeting  and  of  a  more  specific 
answer  here.  He  says,  "  If  in  England,  through  accident,  carelessness,  or  design,  t 
single  name  had  been  omitted  in  the  list  delivered  to  the  clerk  of  the  peace,  according 
to  the  argument  the  whole  book  would  have  been  vitiated."  I  beg  leave  to  question 
that  altogether,  because  all  that  is  done  previously  to  the  decision  of  the  Quarter  Ses- 
sions is  referred  to  that  decision ;  that  decision  is  in  itself  judicial,  and  makes  the  book 
from  which  I  say  that  the  parties  had  a  right  to  have  their  jury  selected. 

When  this  argument,  to  which  great  force  was  given  in  Ireland,  was  stated  at  the 
bar  in  this  house,  the  reductio  ad  absurdum  was  encountered  by  an  opposite  one  d 
much  greater  extent ;  for  the  argument  was,  "  If  I  am  unreasonable,  and  if  the  con«- 
quence  is  very  inconvenient  of  saying  that  the  omission  of  a  single  name  shall  vitiate 
t^e  whole  book,  and  make  it  a  different  book,  what  is  the  effect  of  omitting  sixtr 
names  ? — what  is  the  effect  of  omitting  600  names  ? — ^because  either  of  those  is  eqnalhr 
beyond  the  reach  of  question,  unless  this  mode  of  questioning  is  to  prevail."  My  lords. 
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I  admit  the  inconvenience  may  be  very  great  upon  a  single  occasion*  that  parties  shall 
not  be  tried  out  of  any  book  that  the  sheriff  has  received.  But  let  me  here  observe 
also,  by  the  way,  that  the  decision  in  the  case  of  Reg,  v.  O'Connell  is  no  decision  upon 
any  other  case.  If  the  other  parties  who  have  issues  to  be  tried  are  satisfied  with  the 
jury  book  as  they  find  it,  we  may  be  sure  that  they  will  not  challenge ;  but  if  they  do, 
and  if  a  true  jury  book  has  not  been  returned  for  Uiat  year,  the  law  itself  provides  that 
the  former  jury  book  shall  be  resorted  to.  And  this  is  the  law  of  England,  as  well  as 
the  law  of  Ireland,  which  follows  it  as  closely  as  the  different  circumstances  of  the  two 
countries  will  permit.  My  lords,  my  learned  brother  the  Lord  Chief  Justice  supposes 
that  the  omission  of  one  name  from  the  unrevised  lists  would,  on  my  argument,  destroy 
the  array.  With  great  submission  I  think  I  have  shewn  the  contrary,  and  that  pro- 
bably no  inconvenience  would  arise  from  holding  it  to  be  vitiated  by  the  fraudulent 
abstraction  of  many  names  after  the  lists  have  been  adjudged  upon  and  signed.  I  humbly 
ask,  what  balance  is  there  between  the  two  sets  of  inconvenient  consequences  ?  Is  it 
not  right  to  hold  the  public  officer  to  the  strict  and  fEuthful  discharge  of  his  easy 
duty  ?  Can  any  thing  be  more  wrong  than  that  he  should  enjoy  full  license  to  tamper 
with  these  sacred  documents  according  to  his  pleasure  ? 

Now,  my  lords,  what  follows  appears  to  me  to  be  of  the  very  highest  importance. 
That  there  may  be  the  greatest  wrong  and  injury  committed  by  this  very  omission  of 
names  from  the  list,  is  universally  acknowledged.  And  the  Chief  Justice  says,  "  that 
there  must  be  some  mode  of  relief  for  an  injury  occasioned  by  such  non-observance  of 
the  directions  of  an  Act  of  Parliament  is  undeniable."  So  all  the  judges  in  Ireland 
still  more  emphatically  assert.  So  says  my  noble  and  learned  Mend  on  the  woolsack. 
So  says  my  noble  and  learned  friend  who  has  just  addressed  your  lordships.  What  then 
is  the  mode  of  relief? 

My  noble  and  learned  friend  on  the  woolsack  did  certainly  raise  my  expectations  to  a 
very  high  pitch  upon  this  subject.  In  one  part  of  his  argument  he  said,  "  The  party  is 
not  without  a  remedy  ;  the  party  can  set  himself  right.  There  may  have  been  a  great 
error,  a  great  injury ;  but  there  is  a  correction  for  that  error,  a  redress  for  that  injury  ; 
there  is  a  way  to  prevent  the  injustice  of  such  a  trial  as  the  law  never  contemplated  and 
would  not  have  endured."  Then  I  wanted  to  hear  from  that  high  authority,  what  is  that 
remedy  ? — what  is*  that  redress  ? — ^and  what  is  that  mode  of  preventing  one  of  her 
Majesty's  subjects  from  being  tried  by  such  a  jury  as  the  law  never  provided  for  him  ? 
"  Oh,"  says  my  noble  and  learned  friend,  "  you  must  excuse  me  there.  I  shall  put  off 
telling  you  what  the  remedy  is  till  some  future  occasion ;"  as  if  any  occasion  could  more 
pressingly  require  the  statement. 

When  my  Lord  Chief  Justice  and  the  other  learned  judges  in  England,  and  the 
learned  judges  in  Ireland,  and  my  Lord  Chancellor,  can  inform  us  of  no  remedy  what- 
ever against  this,  which  is  admitted  to  be  possibly  the  greatest  wrong,  and  productive 
of  the  greatest  confusion  and  interference,  which  it  is  possible  to  contemplate,  with  the 
sanctity  of  the  law  and  the  security  of  the  subject,  I  shall  venture  to  go  farther  and 
declare  that,  if  this  right  of  challenge  is  gone,  the  law  provides  no  remedy :  bat  I  will 
not  believe  that  the  law  can  have  placed  its  subjects  in  such  a  situation.  Unless  I  see 
the  old  and  well-known  constitutional  practice  of  challenge  to  the  array,  founded  on  the 
principle  of  the  array  being  itself  incorrect  and  injurious  to  the  party — ^unless  I  see  that 
ancient  process  directly  repealed  by  Act  of  Parliament,  I  w^  not  believe  that  that 
process  does  not  still  exist,  and  that  that  remedy  is  not  still  preserved  to  the  subject. 
The  absence  of  all  other  remedy  in  a  case  of  such  immense  importance  is  to  me  demon- 
strative proof  that  that  old  remedy  exists— that  the  objection  has  been  well  taken-*that 
the  challenge  ought  to  have  been  allowed,  and  that  the  trial  has  erroneously  proceeded. 

My  lords,  I  shall  keep  my  promise,  and  spare  your  lordships  the  hearing  of  much 
which  I  have  collected.  But  Uiere  is  one  thing  too  remarkable  to  be  overlooked.  In  that 
short  passage  in  Lord  Coke,  which  contains  ^e  whole  of  the  learning  upon  this  subject 
(Co.  Litt.  156),  he  cites  a  case  from  the  Year  Books,  which  is  twice  reported,  once  in  the 
1 7th  of  Edward  the  Third,  and  once,  I  believe,  in  the  20th  of  Edward  the  Third,  though  I 
think  Mr.  Hill  quoted  it  as  the  50th.  I  could  not  find  it  there,  but  I  found  it  in  the 
20th,  and  I  have  it  copied  before  me.  Tlie  sheriff  returned  a  list,  which  the  bailiff  of 
the  franchise  ought  to  have  returned ;  that  was  held  to  be  wrong  primd  facie,  because 
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it  deprived  the  party  of  his  challenge  against  the  bailiff  individually.  But  then  it  wu 
argued,  "  Oh»  but  there  are  good  names  enough  returned  by  the  sheriff  to  insure  te 
party  a  fair  trial  ;'*  exactly  the  argument  which  appears  to  have  succeeded  in  Dubhn. 
But  the  Court  held,  in  the  time  of  Edward  the  Third,  that  as  the  array  was  one  entiie 
indivisible  thing,  one  error  would  vitiate  the  whole,  and  the  whole  was  aeoordlngly  set 
aside.  In  that  very  case  the  sheriff  was  charged  with  unindifferency,  the  question  of 
his  unindifferency  was  tried,  he  was  acquitted  upon  that  charge  ;  and  yet,  the  £sct  oC 
his  having  done,  though  not  with  any  corrupt  or  partial  intention,  that  which  gtn 
a  different  jury,  was  deemed  a  default  sufficient  to  set  aside  the  whole  proceeding. 

My  lords,  I  must  not  leave  this  subject  without  observing  yet  further  upon  the  want 
of  other  remedy.  It  was  suggested  in  the  course  of  the  argument  here  by  some  learned 
person,  I  think,  that  an  application  might  be  made  to  the  Court.  What !  are  ^ 
Queen's  subjects  to  apply  to  the  discretion  of  the  Court  to  have  a  lawful  jury  to  try 
them  for  their  lives,  for  their  liberties,  for  their  most  important  interests  ?  la  it  to  1m 
a  thing  upon  motion,  and  upon  affidavit,  and  upon  written  deposition,  the  party  aecnssd 
always  swearing  last,  and  after  all  the  matter  referred  to  the  discn^on  of  die  Court; 
the  decision  subject  to  no  appeal  ?  But  in  this  case  I  find  the  judges  stating  that  then 
was  such  a  motion.  The  motion  was  refused ;  upon  what  ground  I  do  not  know,  fir 
I  have  read  nothing  of  these  proceedings  but  what  I  have  seen  in  the  papers  printed 
for  our  use.  But,  as  I  understand  the  facts,  I  must  take  the  liberty  of  saying  that  it 
would  startle  any  Court  in  England  to  hear  that  such  a  motion  as  that  should  be  refused; 
because  I  understand  the  whole  list  of  jurors  for  the  county  of  the  city  of  Dublin  ooosiils 
of  717;  it  is  so  mentioned  by  Mr.  Justice  Burton  in  his  judgment.  Now  the  qwod 
jury  Hst  out  of  that  will  be  a  very  small  and  inconsiderable  proportion  of  it,  and  the 
omission  of  sixty  names  out  of  such  a  proportion  of  the  sheriff's  jury  list  as  renuuned 
for  special  juries  is  enough  to  affect  any  panel  I  am  not  sure  whether  I  am  statii^ 
correctly  the  number  of  the  whole  boc^  or  not.  If  not,  I  shall  be  glad  if  any  learned 
gentleman  can  correct  me ;  but  I  gather  also,  from  the  case  of  Res  ▼.  FiizptUrid^ 
that  725  was  the  number  of  the  whole  list  of  jurors. 

The  Attomey-General  (for  Ireland). — hM  your  lordship  has  appealed  to  me,  I  woold 
say  that  the  special  jury  list  contained  the  names  of  700  and  odd. 

Lord  Dbnmak. — I  am  much  obliged  for  the  correction,  and  indeed  thought  it  very 
likely  that  the  number  must  have  been  greater  than  it  would  appear  in  both  thoee  pas- 
sages ;  but  still  I  cannot  help  thinking  that  the  omission  of  sixty  is  considerable  enoogh 
to  affect  any  party's  chance  of  obtaining  a  right  jury.  The  number  seems  to  me  to  be 
a  great  proportion.  It  is  obviously  by  no  means  impossible  that,  if  those  sixty  names 
had  appeared  in  the  panel,  the  whole  jury  might  have  been  drawn  from  those  names ; 
and  who  can  tell  me  tiiat  the  effect  of  the  evidence  upon  the  minds  of  the  jury  might 
not  have  been  entirely  different,  if  they  had  consisted  of  those  gentlemen  ?  I^t; 
however,  is  a  subject  upon  which  I  think  I  am  not  at  liberty  to  enter.  I  consider  that 
it  cannot  be  incumbent  upon  any  person  to  prove  any  other  particular  injury  than  sim* 
ply  and  solely  that  one  of  her  Majesty's  subjects,  put  upon  his  trial,  has  not  had  dK 
security  which  is  provided  for  him  by  law,  that  that  trial  shall  be  a  £ur  one. 

If  this  be  otherwise, — if  the  old  redress  is  abrogated  and  no  new  provided, — iSttt 
improved  law,  which  was  intended  to  place  the  construction  of  juries  beyond  all  abae 
and  all  suspicion,  would  have  the  effect  of  securing  success  to  the  worst  manoenvroik 
and  of  unsettling  Uie  public  confidence  in  the  most  important  fimcdons  of  justice. 

My  lords,  I  now  proceed  to  the  other  question,  which  I  certainly  approach  with  all 
that  diffidence  so  properly  expressed  by  those  learned  persons  who  differ  from  the  very 
weighty  opinions  which  have  been  given  by  the  majority  of  the  learned  judges  to  your 
lordships.  In  the  first  place,  it  is  my  bounden  duty  to  state  that  I  do  not  entire^ 
agree  with  the  learned  judges  in  thinking  that  there  are  only  two  objectioxmble  counts; 
it  appears  to  me  that  there  are  other  counts  open  to  very  serious  objection,  and  I 
shoidd  be  sorry  to  preclude  myself  by  any  thing  which  I  may  now  say  from  giving  s 
judicial  opinion  against  counts  so  generaUy  stated,  and  charging  as  an  unlawful  act  s 
conspiracy  to  excite  dissatisfaction  with  the  existing  tribunals,  for  the  purpose  of  pro- 
curing a  better  systefti.  I  am  by  no  means  clear  that  it  may  not  be  an  innocent  and  s 
most  meritorious  act ;  I  am  by  no  means  clear  that  there  is  any  thing  illegal  involved  is 
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exciting  disapprobation  of  the  courts  of  law,  for  the  purpose  of  having  other  courts 
substituted  more  cheap*  efficient,  and  satisfactory.  But  it  is  quite  enough  for 
me,  for  the  purpose  of  the  present  argument,  as  the  learned  judg^  have  given  their 
unanimous  opinion  that  there  are  two  bad  counts,  to  declare  my  agreement  in  that 
opinion,  and  for  the  reasons  assigned.  Now  the  question  is,  whether  the  judgment 
which  has  been  pronounced,  and  the  sentence  which  has  been  passed,  can  be  good, 
under  such  circumstances. 

The  question  as  put  by  your  lordships  to  the  judges  is  this : — "  In  an  indictment 
consisting  of  counts  A.,  B.,  C,  where  the  verdict  is  '  Guilty  of  all  generally,'  and  the 
counts  A.  and  B.  are  good,  and  the  count  C.  is  bad ;  the  judgment  being  that  the 
defendant,  for  the  offences  aforesaid,  be  fined  and  imprisoned ;  which  judgment  would 
be  sufficient  in  point  of  law,  if  confined  expressly  to  counts  A.  and  B.,  can  such  judg^ 
ment  be  reversed  on  a  writ  of  error  ?  Will  it  mtJce  any  difference  whether  the  punish- 
ment be  discretionary  as  above  suggested,  or  a  punishment  fixed  by  law  ?  "  The 
Court  have  pronounced  their  sentence  upon  the  defendant  in  respect  of  counts  A.,  B., 
and  C. ;  in  respect,  that  is,  to  "  his  said  offences."  But  it  is  said  that  the  sense  of 
these  words,  according  to  the  approved  rules  of  construction,  is,  that  they  mean  only 
such  offences  as  shall  appear,  after  legal  argument,  to  be  well  laid.  I  cannot  think 
80.  It  appears  to  be  an  extremely  ingenious  turn  of  language  to  say  that  you  can  so 
confine  it.  Here  are  three  counts,  each  laying  what  is  presumed  to  be  an  offence ;  on 
eadi  the  grand  jury  has  made  presentment  of  a  true  bill.  To  each  of  those  three 
counta  the  plea  "  Not  Guilty  "  applies,  upon  each  issue  a  trial  takes  place, — ^upon  each 
there  most  be  evidence  given,  upon  each  of  those  three  counts  the  verdict  is  taken. 
The  Court  proceeds  to  say,  "  For  his  said  offences, — the  offences  of  which  he  stands 
convicted, — ^I  sentence  him  to  a  certain  discretionary  punishment, — to  a  punishment 
which  I  inffict  according  to  my  discretion,  and  according  to  my  view  of  his  demerits, 
as  found  guilty  of  those,  his  said  offences." 

We  are  told  that  it  is  necessary  to  "  presume  "  (my  noble  and  learned  firiend  on  the 
woolsack  repeatedly  used  the  word  "  assume  ")  "  that  the  Court  pronounced  their 
judgment  on  the  good  counts  only."  In  the  first  place,  I  fed  an  unconquerable  repug* 
nanoe  to  that,  beouise  I  cannot  be  ignorant  that  I  should  be  setting  up  a  presumption 
in  direct  contradiction  to  the  notorious  fact.  If  your  lordships  are  to  teach  the  pre« 
sent  and  future  students  of  the  law  what  the  law  is  upon  this  subject,  from  your  pro* 
oeedings  in  this  case,  and  you  say,  "  We  must  by  law  presume  that  the  Court  in 
Ireland  passed  this  sentence  upon  the  good  counts  only,"  at  least,  those  members  of 
the  legal  profession  who  go  to  practise  on  the  other  side  of  the  channel  will  take  in  the 
Rcqports  c^  the  Court  of  Queen's  Bench  in  Dublin,  and  there  they  will  find  a  solenm 
decision  directly  contrary  to  what  your  lordships  will  have  thought  proper  to  assume; 
because  there,  on  motion  in  arrest  of  judgment,  upon  the  ground  that  these  two  very 
counts  were  ImuI,  the  Court  said,  "  These  counts  are  perfectly  good  ;  they  are  unex- 
ceptiooable."  Strange  now  to  call  upon  your  lordships  to  assume  that  Uiose  counts 
woe  not  acted  upon  by  that  very  Court  which  teUs  you  that  they  are  so  good  that  they 
are  determined  to  act  upon  them. 

But,  my  lords,  not  only  is  it  against  the  notorious  fact,  and,  in  my  opinion,  against 
the  plain  meaning  of  the  words,  but  it  is  against  the  common  probabUity  of  every  case* 
And  here  I  must  take  the  liberty  of  adverting  a  little  to  my  own  experience,  which  is 
not  very  short,  in  criminal  courts,  upon  this  subject.  I  know  what  course  I  should 
have  taken,  if  I  had  been  pressed  to  give  judgment  at  the  moment,  and  had  then  given 
it.  If  nothing  had  taken  place  respecting  the  validity  of  the  indictment,  or  any  part 
of  it— -and  much  more  if  such  validity  had  been  disputed,  but  established— according 
to  my  view,  I  should  have  deemed  it  my  indispensable  duty  to  apportion  the  sentence 
to  the  degree  of  criminality  that  was  stated  in  all  the  counts  that  were  proved  by  the 
evidence. 

My  lords,  I  quite  agree  with  my  right  honourable  and  learned  firiend  Mr.  Baron 
Farke,  as  to  the  general  opinion  which  has  prevailed  in  the  profession  upon  this  point. 
He  and  Mr.  Justice  Coltman  have  both  stated  the  existence  of  that  opinion  as  a  feet 
upon  which  no  doubt  can  be  entertained.  I  felt,  as  my  learned  brothers  did,  great 
surprise  when  I  heard  that  most  able  and  ingenious  argument  which  was  addressed  to 
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the  house,  and  I  confess  that  I  had  never  felt  a  doubt  upon  the  subject  until  that  argu« 
ment  was  submitted  to  my  mind.  But  I  must  add  that  I  never  had  occasion  to  give  t 
judicial  or  a  professional  consideration  to  the  matter.  And  I  must  ask,  when  such  an 
argument  is  raised,  what  is  the  duty  of  a  Court  of  error?  To  consider  whether  the 
doubt  is  well  founded  or  not.  Not  to  be  run  away  with  by  mere  authority*  unlev 
indeed  it  is  so  decisive  as  to  get  rid  of  the  doubt,  but  to  see  whether  in  point  of  law 
there  is  legal  ground  for  the  doubt  which  is  entertained.  My  lords,  this  is  no  unusual 
practice.  This  is  not  the  first  time  that  a:  Court  of  error  has  taken  that  view.  I  per- 
fectly well  remember,  not  indeed  in  a  Court  of  error,  but  at  the  time  when  my  noble 
and  learned  friend  on  the  woolsack  was  presiding  with  so  much  dignity,  and  so  bene- 
ficially to  the  public,  in  the  Court  of  Exchequer,  a  case  was  brought  before  that  Court, 
Upon  which  it  was  proposed  to  overrule,  not  the  dicta,  the  impressions,  the  fancies  d 
the  learned  frequenters  of  Westminster  Hall,  but  decided  cases,  running  through  t 
period  of  near  fifty  years,  appearing  in  numerous  Reports,  and  laid  down  by  all  the 
text-writers.  I  believe  Mr.  Justice  Bayley,  on  a  particular  examination  cf  those  cam, 
thought  them  clearly  founded  in  error ;  they  were  traced  to  a  dictum  of  Lord  M ansfieU 
during  his  first  judicial  3rear,  which  was  held  by  Mr.  Justice  Bayley  to  be  untenable, 
and  my  noble  and  learned  friend  pronounced  the  unanimous  judgment  of  his  Comt. 
denying  their  authority,  and  overruling  them  all.  I  speak  of  the  case  of  Huitam  t. 
Balme.  That  question,  in  some  other  case,  came  afterwards  upon  a  writ  of  error  hdon 
your  lordships*  house,  and  your  lordships  thought  that  you  were  bound  by  the  autho- 
rities, although  the  principle  might  not  be  perfectly  clear.  But  that  did  not  prefcot 
my  noble  and  learned  friend  and  the  Court  of  Exchequer  from  entering  into  a  full  ooa* 
sideration  of  the  question,  whether  in  point  of  principle  those  cases  were  good  law,  or 
whether  they  ought  not  to  be  rejected  if  proved  to  be  founded  on  mistake ;  nor  did  tnj 
one  impugn  their  right  and  their  duty  to  examine  the  legal  proposition. 

I  heard  my  noble  and  learned  friend  with  the  admiration  I  always  do,  when  he  hid 
down  the  rule  on  this  subject.  He  reminded  your  lordships  that  you  are  not  bound  to 
do  more  than  respect  in  the  highest  degree,  and  consider  with  the  utmost  care,  die 
opinions  which  may  be  given  to  you  by  the  judges.  But  you  have  a  duty  of  yourowa 
to  perform.  Your  consciences  are  to  be  satisfied ;  your  minds  are  to  be  made  ap ;  your 
privilege  afibrds  you  the  assistance  of  the  most  learned  men  living ;  but  your  datj 
forbids  you  to  delegate  your  office  to  them. 

And,  my  lords,  what  happened  in  this  very  house  not  twelve  months  ago  ?  There 
was  a  universal  opinion  at  the  English  bar,  founded  upon  the  dicta  of  judges  as  ilhii- 
trious  as  any  who  have  ever  filled  the  seats  of  justice  in  any  country,  upon  a  questioa 
of  no  less  importance  than  the  nature  of  marriage ;  Lord  Mansfield,  Lord  EUenbo- 
rough,  Lord  Kenyon,  Lord  Tenterden,  Lord  Chief  Justice  Gibbs,  and  numy  others,  all 
clearly  taking  the  same  view  of  the  subject  in  dicta  which  perhaps  did  not  in  any  one 
of  them  go  precisely  to  the  extent  of  a  decision  upon  the  subject,  but  which  shewed 
their  opinion  upon  the  nature  of  the  contraict,  and  that  those  enlightened  minds  had 
come,  upon  general  principles,  to  a  certain  conclusion.  Nay  more.  Lord  Stowell,  hilf 
a  century  of  whose  invaluable  life  had  been  devoted  almost  exclusively  to  the  con^dei^ 
ation  of  this  subject,  had  pronounced  a  decision  conformable  to  that  opinion.  Your 
lordships  had  the  case  before  you.  The  judges  of  the  present  day  were  consulted,  and 
formed  an  opinion  directly  contrary  to  that  of  their  predecessors  in  former  times ;  they 
did  not  feel  themselves  deterred  by  this  great  concurrence  of  authorities  from  asserting 
their  opinion  as  to  the  law. 

-  But  did  my  noble  and  learned  friend  (Lord  Brougham)  feel  himself  fettered  by  dus 
unanimous  opinion  of  the  present  luminaries  of  Westminster  Hall  ?  By  a  most  power- 
ful argument  he  sought  to  overthrow  their  conclusion,  and  strenuously  exhorted  your 
lordships  to  dissent  from  it.  Nor  did  he  stand  alone :  others  among  us  concurred 
with  him  in  holding  the  former  principles  to  be  just,  and  the  reasoning  of  all  my  leaned 
brethren  to  be  insufficient  to  confute  them. 

Your  lordships  have  not  forgotten  the  termination  of  that  case.  Those  of  your  lord- 
ships who  took  a  part  in  the  discussion  were  equally  divided  ;  the  consequence  of  which 
was,  that  the  judgment  of  the  Court  below  stood  affirmed,  deciding  against  the  dictt 
of  those  most  venerable  and  distinguished  individuals. 
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'  Now,  my  lords,  after  that  proceeding,  which  indeed  followed  many  precedents,  are ' 
we  not  bound  to  make  a  full  examination  of  the  grounds  and  reasons  upon  which  the 
judges  may  found  the  opinion  which  we  asked  at  their  hands  ?  Having  done  so  in  this 
case,  I  must  venture  to  say  that  my  surprise  has  changed  its  object.  I  no  longer 
wonder  that  the  objection  should  have  been  taken  to  the  supposed  law,  but  that  such 
should  have  been  supposed  to  be  the  law.  I  am  convinced  that  it  never  has  been  the 
law ;  and  I  think  a  slight  attention  to  the  cases  will  shew  that  that  is  the  true  condu* 
aion  at  which  to  arrive,  (a) 

My  lords,  this  whole  doctrine  has  arisen  upon  a  single  remark  of  Lord  Mansfield^ 
twice  repeated.  It  was  made  on  occasions  where  it  was  perfectly  immaterial  to  know 
what  his  lordship  might  think  about  criminal  law,  and  where  it  is  clear  that  his  lord- 
ship unnecessarily  went  out  of  his  way  to  heighten  a  grievance  which  he  thought  he 
found  in  the  practice  in  civil  actions  as  contrasted  with  that  in  criminal  proceedings. 
He  says,  "  In  cases  of  civil  actions,  where  there  is  one  good  count  and  one  bad,  and 
the  verdict  is  general,  and  for  damages,  in  that  case  the  Court  above  will  be  bound  to 
set  aside  that  verdict,  because  the  damages  proceed  upon  all  the  counts,  and  you  can^  ■ 
not  tell  how  much  may  have  been  given  for  the  bad  count,  and  how  much  may  have 
been  given  for  the  good  count ;"  and  this,  undoubtedly,  is  both  true,  and  in  the  sup- 
posed circumstances,  inevitable.  But  I  most  deeply  regret  that  it  did  not  occur  to 
Lord  Mansfield,  that,  presiding  at  Nisi  Frius,  he  had  a  plain  remedy  for  that  evil  in  his 
own  hands,  because  he  had  nothing  to  do  but  to  tell  the  jury  to  assess  the  damages 
separately  upon  the  several  counts,  and  then  the  damages  would  have  stood  for  what' 
they  were  worth ;  well  awarded  upon  those  counts  which  were  good,  and  liable  to  be., 
set  aside  upon  those  counts  which  were  bad.  Why,  upon  that  occasion,  that  noblb 
and  learned  judge  should  have  thought  it  necessary  to  say  one  word  respecting  the  rule' 
in  criminal  cases,  I  am  quite  at  a  loss  to  conceive.  ' 

He  does,  however,  say  that ;   and  there  cannot  be  a  doubt  that,  in  one  sense,  the' 
assertion  is  correct.    For  if  an  ingenious  counsel  should  object  to  one  of  the  counts  of 
the  indictment  that  it  was  bad  in  law,  after  a  verdict  finding  the  party  guilty  on  all,  he 
would  be  told  that  one  such  objection  was  immaterial,  shice  there  were  other  counts^' 
on  which,  if  good,  the  Court  might  pnDceed  to  pass  sentence.     It  is  clear  that  this* 
opinion,  taken  up  in  general  terms,  has  engendered  the  notion  which  has  been  uni*- 
versally  prevalent  in  Westminster  Hall.      Several  judges,  and  many  barristers  and' 
persons  in  high  situations,  have  expressed  the  same  opinion  in  the  same  general  terms,' 
and  they  have  taken  for  granted  that  it  might  be  truly  so  stated.     And  1  am  tempted 
to  take  this  opportunity  of  observing,  that  a  large  portion  of  that  legal  opinion  whicli: 
has  passed  current  for  law  fidls  within  the  description  of  "  law  taken  for  granted."    Uk' 
statistical  table  of  legal  propositions  were  drawn  out,  and  the  first  column  were  headed - 
*'Law  by  Statute,"  and  the  second  "  Law  by  Decision;"  a  third  column  under  the  heading 
of  "Law  taken  for  granted"   would  comprise  as  much  matter  as  both  the  others  com- 
bined.    But  when  in  pursuit  of  truth  we  are  obliged  to  investigate  the  grounds  of  the 
law,  it  is  plain,  and  has  often  been  proved  by  recent  experience,  that  the  mere  state- 
ment and  re-statement  of  a  doctrine, — the  mere  repetition  of  the  cantilena  of  lawyers, 
cennot  make  it  law,  unless  it  can  be  traced  to  some  competent  authority,  and  if  it  be 
ixreconcilable  to  some  clear  legal  principle.      Now  in  this  case,  from  Lord  Manstield^"* 
uncalled-for  remark,  that  a  good  judgment  can  be  pronounced  on  an  indictment  which 
contains  some  counts  so  bad  that  on  them  the  judgment  might  be  arrested,  it  has,  I  ■ 
think,  been  rashly  and  groundlessly  taken  for  granted,  that  a  general  judgment  proi 
noanoed  upon  an  indictment  consisting  of  bad  as  well  as  good  counts,  where  a  vehiiot' 
has  been  taken  for  the  Crown  upon  all,  cannot  be  reversed  upon  writ  of  error. 

I  ventarcd,  my  lords,  to  speak  of  my  own  experience,  and  I  must  here  do  so  again. 
I  tliink  that  some  of  my  learned  brethren,  who  stated  their  views  on  Monday,  hiave 

(a)  Sir  WiUlam  Blaekstone,  after  having  itated  presentation.    For  if  it  be  found  that  the  former 

that  It  was  an  eitabUihed  rule  '*  to  abide  by  former  decision  it  manifestly  absurd  and  unjust,  it  is  de- 

pmeadonts,"  goes  o»  to  observe,  •*  Yet  this  role  ad-  clarcd,  not  that  soch  a  deddon  was  bad  law,  bat 

mita  of  exception,  where  the  former  determination  that  it  was  dtot  law ;  that  Is,  that  it  was  not  the 

Is  evidently  contrary  to  reason.    Bat  even  in  soch  established  eostom  of  the  realm,  as  had  been  erro- 

thc  sabseqnent  judges  do  not  pretend  to  make  neoasty  determined." — Comment.  Book  i.  pp.  69, 70. 


m  aew  law,  bat  to  vin<ttcmte  the  old  one  from  misre 

V  o 
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really  forgotten  some  matters  of  ordinary  practice,  or  their  practioe  must  differ  wbolkj 
from  mine.  One  of  their  statements  is,  "  that  when  there  is  an  indictment  oontaimn^ 
several  counts  for  felony,  you  take  the  verdict  of  guilty  as  a  matter  of  oonrse  vqioa  all 
the  counts,  and  if  there  is  any  one  count  good,  that  will  support  the  judgment/'  I 
am  compelled  to  deny  that  this  is  the  universal  practice  ;  beouise  I  know  that  irhca* 
ever  I  have  had  to  try  a  criminal  upon  various  counts  in  one  indictment,  I  have  always 
thought  it  my  duty  distinctly  to  put  it  to  the  jury,  "  Do  you  agree  that  there  is  any  preof 
upon  this  point  ?  because  if  not,  we  shall  disourd  it."  For  instance,  upon  a  ooont 
charging  an  intent  to  murder,  I  should  say,  perhaps,  "  You  cannot  believe  that  ht 
intended  to  murder,  and  therefore,  if  you  agree  with  me,  you  will  relieve  the  priacHKr 
from  that  part  of  the  charge."  So  of  the  counts  charging  an  intent  to  diaaUe  and  a 
intent  to  maim.  "  No  sudi  intent,"  I  might  say*  "  appears  to  have  eziated ;  but  as  tn 
the  intent  to  do  grievoua  bo^ly  harm,  you  will  consider  whether  you  think  that  it  ii  or 
is  not  proved."  If  the  facts  required  it,  I  should  take  care  to  deabe  the  jury  to  aj 
"  not  guilty"  upon  the  first  three  counts,  and  "  guilty"  upon  the  laat  count  akofr 
And  again,'  if  any  of  the  counts  appeared  to  be  bad,  I  should  take  the  verdict  on  tte 
good  counts  only.  The  prosecutor  might  enter  a  noUe  protequi  on  the  bad  ooei, « 
offer  no  evidence,  and  consent  to  a  verdict  of  acquittal  upon  them,  or  poasiUy  tivy 
might  be  quashed  by  the  Court  for  insufficiency. 

I  say  that  any  one  of  these  is  a  proper  course,  and  that  it  removes  all  diffiad^. 
What  harm  is  then  done  ?  Why  is  the  verdict  to  be  taken  upon  all  the  counts,  goodjni 
bad  ?  Your  lordships  heard  it  stated  the  other  day,  that  otherwise  you  impose  upon  tk 
judge  the  inconvenience  of  being  compelled  to  form  an  ofnnion  on  the  validity  d 
the  counts  before  he  proceeds  to  pass  judgment.  I  see  no  inoonvenienoe  in  that.  I 
think  he  ought  to  take  care  that  the  count  is  good  before  he  allows  a  verdict  to  be  tain, 
or  at  least  before  he  allows  judgment  to  be  entered  up  on  it.  So  ^ar  from  »Ki«lrwig  tlm 
any  evil  will  arise  from  that  practioe,  I  think  very  great  good  will  arise  Iran  it;  and  I 
must  take  the  liberty  of  throwing  in  the  observation,  that  in  my  opinion  there  caaDit 
be  i^  much  greater  grievance  or  oppression  than  these  endless,  voluminous,  uninteD^U^ 
and  unwieldy  indictments.  An  indictment  which  fills  fifty-seven  close  fblio  pages  ii 
an  abuse  to  be  put  down,  not  a  practioe  deserving  encouragement.  Most  of  the  pcnoni 
who  are  accused  of  offences  are  in  a  line  of  life  which  does  not  enable  them  even  to  pt 
a  copy  of  such  a  charge  firom  the  derk  of  assize,  who  will  not  part  vrith  it  vrithoat  hb 
fees ;  and  when  the  party  accused  has  obtained  a  copy,  the  greatest  stretch  of  mind  sf 
the  most  learned  persons  can  hardly  even  for  days,  as  we  know  from  the  argnmcnfei  at 
your  lordships'  bar,  find  out  what  it  is  that  is  really  the  matter  of  criminal  ehaige.  It  is 
often  ambiguous  to  that  degree,  that  possibly  the  pleader  who  drew  the  indictment  suf 
mean  one  thing,  the  judge  another,  tiie  jury  a  third ;  and  the  jury,  if  asked  whethertfas 
party  was  guilty  in  the  only  sense  in  which  the  law  would  condemn  him,  mi^t  in  tiMk 
sense  have  acquitted.  A  fourth  sense  may  perhaps  be  diMovered  by  the  Court  of 
error  for  these  ambiguous  phrases ;  unless,  indeed,  there  were  a  single  good  coast 
among  numerous  bad  ones,  and  then  the  Ck>urt  of  error  would  be  invited  to  say,  ""Db 
not  trouble  yourselves  to  inquire  whether  those  charges  are  good ;  throw  them  oisr 
altogether ;  presume  that  the  sentence  was  awarded  in  respect  of  the  sin^  good  count; 
and  that  alone." 

I  am  deliberately  of  opinion,  that  the  practice  of  selecting  at  the  time  of  trial  tfas 
counts  on  which  judgment  may  be  lawfully  awarded  is  the  right  and  wholeaooaepn^ 
tice,  producing  no  inconvenience,  and  affording  a  great  security  for  justice.  In  cU 
times,  when  the  indictment  consisted  of  a  single  count,  it  was  of  necessity  the  unim- 
sal  practice  to  form  an  opinion  whether  that  count  was  valid ;  the  constant  Mm  sf 
modem  legislation  has  been  to  simplify  criminal  charges,  nor  is  any  object  worthier  of 
attention  in  framing  the  code  of  every  civilized  country. 

I  think  also  there  has  been  another  mistake  made  as  to  the  practice  of  the  Comt  of 
Queen's  Bench  in  this  country.  It  is  said  that,  when  an  objection  is  taken,  and  a  motiflB 
made  to  arrest  judgment  upon  a  particular  count,  the  Court  are  in  the  habit  of  aayiw« 
"No;  we  shall  not  hear  any  argument  upon  that  particular  count,  because  there  s 
another  count  upon  which  the  judgment  may  be  supported."  Nothing  more  xeasonafafc^ 
if  some  counts  are  admitted  to  be  good.     But  was  that  the  case  last  year  in  the 
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indictment  against  Feargus  O'Connor  ?  There  were  two  ooonts  only  upon  which  he- 
and  others  were  found  guilty ;  upon  one  of  them,  namely,  the  fifth,  we  first  of  all' 
proceeded  to  hear  an  argument  whether  or  not  the  judgmmt  should  be  arrested.  If 
the  judgment  had  not  been  arrested,  we  should  have  proceeded  to  pass  judgment  upcm 
that  couift.  We  thought,  however,  that  the  judgment  ought  to  be  arrested  upon 
that  count;  and  thereupon  it  became  necessary,  in  the  second  place,  to  examine  another 
count  of  doubtful  validity,  upon  which  the  jury  had  also  found  the  prisoners  guilty.  That 
ommt  was  framed  in  a  style  of  excessive  verbosity  and  ambiguity  of  expression,  npcm* 
irtuch  no  dear  ideas  could  well  be  formed.  The  then  Attorney-General,  my  r^t 
lionourable  friend  the  present  Lord  Chief  Baron,  discovered  that  there  existed  very  great 
doubt  in  the  mind  of  the  Court  whether  that  other  count  was  a  good  oiie,  and  accordingly 
he  has  never  pressed  for  judgment  upon  it.  But  the  course  then  taken  was  to  attempt 
to  anest  the  judgment,  and  tiie  argument  for  arresting  the  judgment  was  permitted  upon 
those  particular  counts  which  were  successively  attacked  as  bad  counts.  It  is  not  correct,  - 
therefore,  to  say  that  the  Court  would  never  enter  into  that  consideration. 

The  subject  may  be  illustrated  by  a  case  particulariy  in  my  mind  which  occurred  lately ' 
before  me  at  Guildhall.  There  was  a  doubt  made  whether  a  charge  of  conspiracy  in 
one  of  the  counts  was  not  altogether  good  for  nothing,  as  stating  facts  which  had  taken 
place  in  a  foreign  country.  My  observation  upon  that  was,  "  I  shall  not  pass  judgment 
here,  though  a  verdict  of  guilty  should  be  returned,  and  therefore  it  is  immaterial 
idiat  I  may  think  about  &e  goodness  of  that  count ;"  but  if  I  had  been  obliged 
to  pass  judgment  there,  then  the  judgment  would  have  been  upon  both  counts* 
and  the  party  must  have  taken  his  chance  of  what  the  Court  of  error  might  afterwards 
have  thought  upon  the  goodness  of  the  count.  But  it  seems  to  me  that,  as  in  the 
case  of  damages,  I  have  suggested  a  short  and  simple  mode  of  keeping  clear  of  all 
difficulty,  which  I  am  sure  no  lawyer  will  contest  with  me ;  so  with  regard  to  several 
counts  in  criminal  cases,  the  objection  may  be  entirely  avoided  by  the  Court  passing  a 
aepaxate  judgment  upon  each  count,  and  saying,  "  We  adjudge  that  upon  this  count 
on  which  the  prisoner  is  found  guilty  he  ought  to  suffer  so  much ;  that  upon  the  second 
count  he  ought,  on  being  found  guilty,  to  receive  such  a  punishment;  whether  the  count 
turn  out  to  be  good  or  not  we  shall  now  pronounce  no  opinion."  And  that  question 
woold  be  reserved  for  the  superior  Court.  A  Court  of  error  would  then  reverse  the 
judgment  only  on  such  counts  as  could  not  be  supported  in  law,  leaving  that  to  stand 
which  had  proceeded  upon  the  charges  which  were  valid. 

Now  botik  my  noble  and  learned  friends  have  stated  that  this  is  a  mere  technical  * 
objection,  and  diatno  injustice  can  arise  from  the  existing  practice.     I  must  say  that  I ' 
tMDk  the  greatest  injustice  may  arise  from  it.     It  is  very  different  from  irrelevant  stuff 
I      being  foisted  into  a  good  count.    That  is  highly  improper,  if  it  is  done  by  way  of 
prejudice,  because  a  criminal  charge  ought  to  be  distinct,  dear,  and  intelligible  in  itself, 
r      and  free  from  all  matter  of  imputation  that  does  not  bdoug  to  the  offence.     But  still ' 
£      the  Court  would  easily  throw  aside  that  irrelevant  abuse,  and  pass  judgment  only  for 
that  which  goes  to  make  up  the  offence.     Suppose  there  had  been  three  indictments, 
and  the  prisoner  had  been  found  guilty  upon  all  three,  and  the  Court  had  been  permitted 
r      by  the  practice  to  pronounce  one  judgment  upon  all  in  one  sentence,  I  do  not  see  how 
it  would  be  at  all  different  from  what  has  taken  place  here.   The  subject  is  so  far  from 
i       being  merely  technical,  that  it  may  involve  the  greatest  injustice,  because  you  may 
r       inffict  the  heaviest  pumshment  for  the  lightest  offence,  or  indeed  for  that  which  may 

turn  out  to  be  no  subject  for  punishment  at  all. 
i  My  noble  and  learned  friends  have  referred  to  some  authorities,  which  it  would  not 

L  be  light  for  me  to  pass  over  altogether.  They  of  course  sdected  those  which  they 
L  thought  the  strongest,  and  to  those  I  shall  direct  my  attention.  The  first,  I  think»  - 
which  was  mentioned,  was  the  case  of  Rex  v.  Powell,  which  is  reported  in  the  second 
volume  of  Bamewall  &  Adolphus,  in  which  there  was  a  general  verdict  of  guilty,  for ' 
two  offences  stated  in  two  different  counts,  one  of  them  charging  an  assault  with  a 
particular  intent,  and  the  other  a  common  assault.  The  sentence  was  general,  and  was 
such  as  only  the  verdict  upon  the  first  count  warranted,  and  a  writ  of  error  was  brought. 
Now,  there  is  one  very  remarkable  drcumstance  in  that  case,  which  appears  in  the 
judgment  of  Mr.  Justice  Taunton.     He  says,  "  When  I  look  at  this  indictment,  I  do 
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not  find  that  it  states  two  offences ;  it  does  not  say  that  he  committed  another  assault, 
which  is  the  usual  course  of  doing  it ;  but  in  fact  it  is  only  another  description  of  tiie 
same  assault,  and  therefore  there  is  nothing  at  all  wrong  in  saying  that  the  heamr 
punishment  which  the  first  count  enabled  the  Court  to  award  is  poroperly  assigned." 
£bt  the  only  objection  taken  there  was  simply  this,  that  the  words  "  miademlknor  and 
offence"  applied  to  one  of  the  counts  alone  :  the  Court  held  that  it  applied  to  both ; 
that  "  misdemeanor  "  ought  not  to  be  confined  to  the  offence  described  in  one  ooimt, 
but  is  nomen  collectivum,  including  the  offence,  with  its  aggravations,  as  stated  in  the 
first  count,  as  well  as  the  mere  assault,  as  stated  in  the  second.  That  is  the  dedsioa 
which  the  Coiu-t  came  to  upon  that  occasion  ;  and  to  apply  that  here,  as  laying  down 
the  principle  that  we  must  secure  the  right  df  the  prosecutor  to  convict  genexBlly,  and 
have  a  general  sentence  passed,  unquestionable  in  error,  thou^  it  shonld  turn  Qui 
afterwards  that  there  was  some  bad  count  in  the  indictment,  stating  a  difeent 
misdemeanor,  is  what  I  cannot  at  all  understand. 

The  second  case  quoted  wA  Reg.  v.  Rhode»,  which  occurred  in  the  time  of  Laid 
Chief  Justice  Holt,  and  is  reported  in  Lord  Raymond's  Reports.  That  was  tn 
indictment  for  subornation  of  peijnry.  There  were  several  assignments  of  peijiiiy. 
The  defendant  was  convicted  of.  the  offence.  *'  But  then/'  said  the  counsel  for  the 
defendant,  "  some  of  those  assignments  of  perjury  are  bad»  and  therefore  the  jndgmeat 
is  bad,  because  general."  lliat  was  in  arrest  of  judgment  also.  But  I  ahould  btTs 
answered  him,  as  I  think  Lord  Holt  did  answer  him  upon  that  occasion, — for  that  is  tfe. 
meaning  I  ascribe  to  what  he  says,  and  I  know  it  is  a  course  which  we  have  taken  verj 
recently, — ^The  question  is  a  question  of  peijury;  it  does  not  signify  how  nmy 
assignments  there  are  ;  there  may  be  twenty  which  are  bad.  and  only  one  which  ii 
good ;  but  you  stiU  convict  him  of  subornation  of  perjury.  It  is  no  separate  findiag. 
It  is  not  for  "  his  said  several  offences/'  but  for  his  one  single  offence  of  aubomatian  of 
peijury ;  and  whether  the  overt  acts  are  more  or  fewer,  or  only  a  parcel  of  nnmeama; 
words  have  been  added,  is  perfectly  indifferent  as  to  making  it  a  good  judgment  iqna 
the  only  crime  charged  in  the  indictment.  I  think  that  this  is  an  answer  wUdi 
entirely  explains  that  case,  and  shews  it  to  be  of  no  application  in  the  presot 
instance. 

Then  my  noble  and  learned  friend  referred  to  the  case  of  Reg,  v.  Ingram^  whidi  is 
in  Salkeld ;  and  what  do  your  lordships  think  that  case  was  ?  It  was  a  charge  against 
a  man  and  his  wife,  that  they  were  guilty  of  an  assault.  There  was  a  motion  in  arrest 
ofjudgment.  The  objection  was  something  of  a  grammatical  nature.  In  the  first  part 
of  the  indictment  the  singular  number  was  used,  insuitum  fecit  (all  the  indictments  st 
the  time  were  in  Latin),  upon  which  the  gramndarians  who  defnided  the  parties  said, 
**  This  is  a  bad  record,  because  the  insultvm/ecit  (that  is.  made  an  assault)  only  applies 
to  some  one  of  those  two,  and  we  do  not  know  which/'  But  however  bad  that  gramaisr, 
or  however  doubtful  the  charge,  the  following  words  were  correct  and  perfectly  desr, 
and  touched  both  the  defendants.  The  same  count  (there  being  only  one)  proceeded 
to  say  "  vulneraverunt  et  verheraverunt,*'  A  little  bit  of  false  grammar  which  comes  in 
before  is  of  no  consequence  at  all,  with  reference  to  the  punishment  of  those  ^i^  hare 
been  convicted  of  the  offence  well  and  grammatically  laid.  Chief  Justice  Parker  nid 
upon  that  occasion,  "  If  any  part  of  the  count  is  good,  the  whole  is  good,"  and  so  it  is; 
yet  that  case  is  quoted  to  prove  a  judgment  good  which  rests  on  two  counts,  one  good 
and  one  bad.  And  those  two  are  the  only  cases  before  the  time  of  Lord  Mansfield, 
which  are  now  quoted  as  establishing  his  position,  stated  by  him  in  a  civil  action,  not 
distinctly  upon  Uie  point  in  question,  but  antithetically,  as  serving  to  illustrate  tiie 
supposed  absurdity  of  the  rule  in  civil  cases.  I  admit  tlmt  cases  come  afterwards  which 
require  some  exphmation;  but  the  first  explanation  is  to  be  found  in  the  general  language 
which  was  employed  by  so  great  an  authority  upon  thb  subject,  and  a  want  of 
examination  of  what  the  principle  really  was. 

My  right  honourable  and  learned  brother,  Mr.  Baron  Parke,  was  exposed  to  soae 
censure  for  expressing  more  doubt  than  seems  to  be  quite  consistent  with  his  holding  a 
strong  opinion  on  this  point :  perhaps  he  may  have  done  so ;  still  that  opinion  is  quite 
plainly  to  be  discovered.  Even  if  we  could  beheve  it  possible  that  he  was  not  convinced 
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by  his  own  lucid  exposition,  it  cannot  fail,  I  think,  to  convince  any  one  who  brings  an 
unbiassed  mind  to  tiie  question. 

Then,  my  lords,  we  come  to  the  case  of  Bex  ▼.  Hill,  which  is  in  Ist  Russell  & 
Ryan,  and  which,  in  my  opinion,  has  really  no  application  whatever  to  this  subject. 
The  party  was  there  found  guilty  of  an  offence  at  the  assizes,  the  same  offence  bong 
stated  in  six  or  seven  different  counts.  The  question  was,  whether  all  those  counts  were 
abt  bad  ;  and  Mr.  Justice  Chambr^,  the  learned  judge  who  tried  the  cause,  had  the 
prisoner  convicted,  and  passed  a  sentence  upon  all  the  counts  which  a  conviction  upon 
jany  one  of  the  counts  would  have  warranted ;  but  he  said,  "  I  will  reserve  this  point 
lior  you."  That  was  a  matter  of  arrangement  between  the  counsel  and  the  judge  at  the 
^rial.  What  was  the  arrangement  ?  Why,  that  if  all  the  counts  were  bad,  the  prisoner 
should  be  pardoned ;  but  if  any  one  count  was  good,  the  prisoner  was  to  undergo  his 
sentence.  From  that  it  is  inferred,  that  had  a  writ  of  error  been  brought  upon  a 
judgment  upon  all  those  counts,  the  judgment  would  have  stood,  notwithstanding  five  dr 
•SIX  were  bad.  I  do  not  know  how  the  judgment  was  entered ;  but  I  know  the  reservation 
'liras,  "  He  is  convicted,  upon  condition  ^at  I  find  one  good  count.  On  condition  that 
ill  the  counts  are  not  bad,  the  conviction  stands,  and  there  is  an  end  of  it."  I  have 
iio  reason  to  doubt  that  the  judgment  was  properly  entered.  I  am  quite  sure,  if  I  had 
tried  the  case,  it  would  have  been  so,  because  it  is  my  constant  practice,  and  I  believe 
tiiat  of  severs!  other  judges,  to  take  care  that,  with  their  knowledge,  no  judgment  shall 
«ver  be  entered  for  the  Crown  upon  a  bad  count. 

:^  In  Rex  V.  Mason  the  judgment  was  arrested  because  all  the  counts  were  bad.  That 
case  requires  no  other  comment.  In  Rex  v.  yotm^,  however,  a  difficulty,  I  admit,  arises, 
bediuse  there  the  punishment  was  discretionary.  The  Ck)urt  might  either  have  pilloried, 
tar  imprisoned,  or  transported.  They  thought  proper  to  transport ;  and  I  agree  widi 
.the  observation  which  has  been  just  made,  that  though,  if  they  were  to  transport,  it 
conld  only  be  for  the  term  of  seven  years,  they  must  have  exercised  a  discretion  in 
^decting  that  mode  of  punishment,  and  that  therefore  they  did  pass  sentence  upon  an 
indictment,  which  appears  to  have  been  wrong  as  respects  two  of  the  counts — a  sentence 
.which  was  affirmed  on  a  writ  of  error.  According  to  my  argument,  I  agree  that  tiiat 
judgment  was  wrong.  I  agree  also,  that  to  the  answer,  **  the  objection  was  not  taken," 
it  is  a  strong  reply,  that  tbat  learned  Court  and  the  eminent  counsel  employed  would 
iHure  been  very  likely  to  take' it  if  well  founded.  But  I  must  apply  my  brother  Parke's 
observation,  that  it  is  perfectly  clear  that  upon  that  indictment  (as  in  R.  v.  Powell)  the 
•ereral  counts  were  only  several  descriptions  of  one  set  of  facts ;  and  though  that  may 
aot  be  properly  discoverable  from  the  record,  still,  in  point  of  substance  and  effect,  pnx^ 
of  those  facts  warranted  the  sentence. 

t  '  So  where  a  felony  was  established  requiring  capital  punishment  or  transportation  for 
life,  the  number  of  counts  could  make  no  difference,  because  the  punishment  pronounced 
upon  any  one  of  them  exhausted  the  whole  materials  of  punishment,  and  admitted  of 
no  addition.  The  effect  is  a  judgment  for  one  felony  stated  in  various  forms,  not 
isr  a  variety  of  misdemeanors  d^cribed  as  '*  his  said  offences." 
I  The  case  of  Rex  v.  Yomig,  or  rather  the  course  which  was  not  resorted  to  in  the 
case  of  Rex  v.  Young,  is  really  the  whole  strength  of  authority  relied  on  by  ^e  Crown 
in  this  argument.  It  is  said,  *'  this  point,  if  available,  should  have  been  taken,  but 
was  not  taken."  I  can  only  explain  it  by  the  current  notion  that  one  count  alone 
wolild  support  any  sentence  applicable  to  the  offences  stated  in  the  whole  indictment^ 
and  can  only  account  for  that  notion  by  Lord  Mansfield's  general  words,  needlessly 
and  inconsiderately  uttered,  hastily  adopted,  and  applied  to  a  stage  of  the  proceed- 
ings in  which  they  are  not  correct  in  point  of  law. 

.  My  noUe  and  learned  Mend  on  the  woolsack  denied  all  distinction  between  the 
proceeding  by  arrest  of  judgment  and  that  by  writ  of  error,  for  the  purpose  of,  the 
present  debate.  And  it  is  curious  that  the  learned  reporter,  in  his  marginal  note  to 
this  case  of  Rex  v.  Young,  says  that  the  Court  refused  to  arrest  the  judgment,  though 
in  fact  they  refused  to  reverse  it  on  writ  of  error.  The  identity  of  the  two  proceedings 
is  assumed — an  assumption  which  shews  the  hasty  manner  in  which  opinions  are 
occasionally  taken  up.  The  difflerence  is,  however,  palpable.  In  the  former  case  the 
Court  abstains  from  pronouncing  judgment  upon  any  count  that  may  be  deemed 
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erroneous ;  the  judgment  may,  however,  be  properly  entered  up  on  such  counts  at  tie 
good  :  in  the  latter  the  judgment  having  already  been  finally  entered  up»  cannot  atuid 
if  it  rest  on  any  materials  which  are  vicious  in  point  of  law.  "  But  what  absurdity," 
says  my  noble  and  learned  friend  near  me  (Lord  Brougham),  "  to  suppose  ^tmt  t 
iCourt  should  refuse  to  arrest  the  judgment  on  a  bad  count,  and  yet  leave  the  bad  cont 
on  the  record,  so  that,  when  judgment  was  entered  up  on  ^t  record,  the  vice  of 
that  one  count  should  be  left  to  subvert  it  altogether ! "  I  should  rather  suppose  tliit 
care  would  be  taken  to  forbear  from  entering  up  judgment  on  the  bad  portioiL  of  the 
indictment ;  and  if  the  prosecutor  should  perversely  so  enter  it  up,  I  cannot  dodit 
that  the  same  reasoning,  which  has  convinced  myself,  and  others  of  more  autfaori^, 
would  have  induced  the  Court  to  decide  against  it,  if  the  objection  had  been  pointed^ 
propounded. 

It  is  admitted  on  aU  hands  that  this  question  is  ret  wiegrm,  as  fiv  as  decinoos  nt 
concerned.  We  must  then  weigh  the  principle,  and  I  finding  it  wanting : — ^it  is  inade- 
quate to  support  the  loose  and  censoraUe  practice  which  some  of  tiie  learned  jiK%si 
have  described  as  prevailing.  To  pass  a  sentence  for  three  offimces  where  a  party  ii 
well  convicted  of  only  two  cannot  be  right.  And  let  it  be  observed,  that  I  do  not  wok 
to  control  a  discretion  exercised  on  the  proper  subjects  of  tiiat  discretion.  I  menlf 
hold  it  wrong  to  punish  in  a  case  where  no  punishment  is  lawfuL  The  jadgmenft  ii 
not  severable^  and  if  partially  wrong,  must,  for  that  reason,  be  wholly  reversed,  on  the 
very  same  unquestionable  principle  which  must  be  applied  to  civil  cases.  The  sentcnee 
pn  &e  one  and  the  damages  in  the  other  stand  on  the  same  footing,  the  moment  it  ii 
dear  that  the  judgment  is  general  and  proceeds  upon  all  the  counts. 

Another  objection  to  this  mode  of  giving  judgment  has  been  adverted  to.  Itii 
observed  that  the  party  will  not  be  able  to  defend  himself  in  case  of  a  second  disige 
against  him  of  the  facts  so  imperfectly  stated  in  the  bad  count.  Suppose  he  pleads, 
**  I  have  been  already  punished  for  this."  The  answer  will  be,  '*  No ;  you  have  not 
been  already  pimished  for  this,  because  the  offence  was  laid  in  an  imperfect  coont, 
and  the  law  presumes  that  no  punishment  was  inflicted  upon  you  in  reference  to  tilist 
bad  count."  What  is  the  answer  given  to  that  argument  by  one  of  the  meet  acute  and 
learned  and  candid  persons  that  I  have  ever  had  the  good  fortune  to  co*opeFate  with  ia 
the  whole  course  of  my  life  ?  An  argument,  let  me  observe,  not  stated  with  any 
doubt  or  difficulty  by  my  learned  brother,  Mr.  Justice  Coltman,  whose  plain  and  maah 
understanding  brings  it  before  your  lordships  in  a  way  that  cannot  be  miaimdentaod. 
He  says,  "  It  is  injustice  if  a  punishmmt  is  to  be  passed  which  will  not  protect  the 
party  from  future  punishment  from  the  same  set  of  fe^."  Is  it  not  so  ?  Why,  wfast 
IS  the  answer  given  by  Mr.  Justice  Patteson  to  that  argument  ?  He  says,  **  It  camot 
lie  in  the  mouth  of  the  prosecutor  to  say  that  the  defendant  was  not  convicted  on  the 
bad  counts  of  the  former  indictment,  for  the  former  conviction  remaining  unreversed  ii 
a  good  conviction,  be  the  counts  never  so  bad."  My  noble  and  learned  friend  on  the 
woolsack,  quoting  this  passage  from  my  learned  brother,  observed :  "  The  Crown  wooU 
be  estopped  from  denying  tluit  he  had  been  so  convicted ;" — well  convicted,  it  ahooU 
thm  seem,  of  that  which  is  no  offence,  and  punished  for  that  no- offence,  in  apite  of  the 
presumption  so  much  descanted  on. 

It  is,  however,  no  easy  matter  to  estop  the  Crown  in  any  of  its  legal  proceedinpi 
The  difficulty  is  greatest  in  criminal  prosecutions,  where  any  one  may  emjdoy  the  nsne 
of  the  Crown  in  accusing  and  bringing  to  trial.  And  what  is  to  estop  the  Crown  ia 
the  case  supposed?  The  (bjcX  of  the  party  having  been  adjudged  guilty  of  thia  effeaee. 
Yet  the  whole  argument  has  been  to  shew  that  as  this  offence  was  ill  laid  in  the 
indictment,  you  must  presume  that  no  such  judgment  could  have  been  pronomioed.  I 
confess,  however,  that  "  estoppel"  is  to  me  a  word  without  meaning,  if  thia  judgment 
now  under  investigation  can  be  maintained  by  the  reasoning  adduced  in  support  of  it: 
for  how  could  that  doctrine  at  any  time  and  under  any  circumstances  apply  aioie 
strongly  than  at  the  present  moment,  when  the  first  law  officer  of  the  Crown  in  Irdsad 
IS  not  estopped  from  attacking  that  indictment,  preferred  by  himself,  on  which,  in  ill 
its  parts,  he  has  obtained  a  verdict  of  guilty,  and  a  sentence  of  fine  and  imprisonment? 

Let  me  here  observe  upon  what  appears  to  me  another  striking  inconsistency.  Yoa 
^n  to  assume  that  it  is  too  difficult  for  the  judge  to  give  his  mind  to  the  snlgect  at  the 
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moment  of  trial,  and  at  the  same  time  you  are  to  say  that  he  took  care  to  confine  his 
judgment  strictly  to  those  counts  that  were  good  in  point  of  law.  And  this  was  even 
urged  as  the  main  reason  for  allowing  the  judgment  to  be  general ;  and  yet,  when  that 
general  sentence  has  been  passed,  however  defective  it  may  be  proved  as  to  part  of  its 
foundation,  the  Court  of  error  must  support  it  on  the  presumption  that  the  judge  did 
'form  that  opinion,  and  discriminate  between  the  good  counts  and  the  bad. 

My  lords,  I  state  again  that  the  argument  upon  this  point  has  overpowered  me,  not 
only  at  the  first  moment  by  its  novelty,  but  with  its  complete  demonstrative  force,  when 
I  now,  upon  full  reflection,  come  to  examine  the  ground  upon  which  it  rests ;  and  I 
take  up,  therefore,  the  principle  upon  which  alone  my  noble  and  learned  friend  has  most 
truly  said  that  we  can  properly  set  aside  the  judgment  of  the  Court  below ;  namely, 
that  nothing  short  of  conviction  amounting  to  absolute  certainty  will  justify  your  lord- 
ahips  in  declaring  that  what  was  done  below  is  not  properly  and  duly  done. 

My  lords,  regarding  as  I  do  the  Court  of  Queen's  Boich  in  Dublin  with  the  greatest 
respect  which  it  is  possible  to  feel  for  any  court,  being  quite  aware  of  the  great  talents 
.and  endowments  which  adorn  the  judges  who  sit  there,  and  feeHng,  if  possible,  a  still 
.greater  degree  of  confidence  and  veneration  towards  my  learned  brethren  with  whom  I 
am  in  the  habit  of  daily  acting,  whom  I  regard  with  warm  attachment,  and  on  whose 
opinions  I  place  the  highest  value,—- differing,  with  feelings  of  regret  and  distrust,  from 
my  noble  and  learned  friends  who  have  now  preceded  me, — still,  acting  here  as  a  judge 
for  myself,  and  bound  by  my  duty  to  exercise  my  own  understanding  upon  the  reason- 
ing which  is  brought  before  me,  I  am  fully  convinced  that  the  judgment  is  not  good  in 
point  of  law,  and  must  vote  against  the  motion  which  has  been  made  by  my  noble  and 
learned  friend. 


▲nniTIOKAL   0B8SBVATI0H8  BT   LOBO   DBNMAN. 

(Frtm  Mr.  Leak^i  sdiliim  of  "  TkMJtidgmML'*) 

The  challenge  was  demurred  to  by  the  Attorney- General,  and  the  demurrer  allowed,  after  argument^ 
'by  the  Court.  The  challenge  was  orermled,  whether  correctly  or  not,  we  are  now  to  inqnire— a  ones- 
•tten  of  the  highest  and  most  ertentive  consequence,  as  affecting  jury  trials  both  in  England  and  Iretmd, 
tt»  statatable  enactments  under  which  th^  take  place, in  both  parts  of  the  United  Kingdom,  being  sub- 
atantisilly  the  same. 

In  both,  the  clerk  of  the  peace  originates  the  proeess  by  wfaidi  jniies  are  constituted.  In  En^aall 
ho  sends  a  precept  to  the  duef  constable,  who  calls  the  parish  officers  into  action,  and  then  returns  to 
"tihe  Petty  Sessions  lists  of  persons  liable  to  serrej  The  Petty  Sesnons  make  firom  them  a  general  liiip 
and  hand  it  orer  to  the  Quarter  Sessions,  whose  officer  transmits  it,  when  it  is  revised  and  settled,  to 
4hb  sheriff.  In  Ireland  the  cess-ooUectors  are  the  persons  required  to  send  such  list  to  the  Qoartar 
BmrnaoMf  i, «.  in  the  county  of  the  city  of  Dublin,  to  the  Reconler,  whose  duty  b  to  reform  and  marshal 
Mm  lists,  and  send  them  to  the  sheriff.  In  eMh  part  of  the  United  Kingdom  the  sheriff  makes  from 
then  lists  a  book,  caUed  the  Sheriff'a  Book,  whence  aU  the  juries  to  try  issues  during  the  ensuing  year 
■are  to  be  drawn  in  the  manner  pointed  out  by  the  Act.  llie  challenge  here  is,  that  the  Recorder  did 
not  send  to  the  sheriff  the  Usts  which  he  himself  had  awarded  and  adjudged  to  be  the  correct  lists,  bat 
that  between  his  rerision  of  them  and  his  transmission  of  them  to  the  sheriff,  sixty  names  had  been,  by 
BOBoe  unknown  person,  fraudulently  withdrawn  from  the  lists,  and  that  the  book,  from  Whidi  the  pantt 
'mm  afterwards  returned,  was  defective  by  the  omission  of  these  sixty  names. 

•A  dovht  appears  to  have  been  entertained  whether,  under  the  present  jury  system,  the  proceedinc  by 
^sDenge  to  the  array  is  still  a  part  of  the  law.  In  some  form,  it  is  essential  to  trial  by  jury.  It  m 
M  part  oif  our  ancient  law,  and  it  is  clear  that  it  has  not  been  abolished  by  express  enactment. 
.  whether  a  privilege  of  such  great  value  could  be  taken  away  by  implication,  might  admit  of  gi«ve 
iilibarsrinn  ;  but  the  intention  to  repeal,  without  substituthig  any  similar  security,  is  hardly  to  be 
believed.  Penalties  are  imposed  on  all  the  successive  officers  employed  on  this  duty,  for  the  neglect  of 
lay  portion  of  it,  but  there  is  no  provision  that  the  defective  lists  shall  stand  good  notwithstanding. 
•ne  great  objeet  of  improving  the  mode  of  appointing  juries  was,  undoubtedly,  to  purify  the  practke, 
«iid  prevent  idl  tampering,  and  suspicion  of  tampering,  with  the  construction  of  thoae  important  bodies. 
Bat  tf  the  present  doubt  is  well  founded,  tiie  most  impure  proceeding  might  pass  unquestioned ;  the 
aaoet  corrupt  packing  of  juries  might  prevail  For  though,  in  the  present  instance,  no  suspicion  hi 
Mt  as  to  the  motives,  this  argument  goes  the  length  of  depriving  the  parties  of  all  redress,  however 
criflKfaMl  the  design  may  have  been. 

TUs  question  is  not,  however,  open  to  speculation.  The  Act  of  6  Geo.  4,  c.  50,  which  is  our  Jury 
Act,  and  that  of  3  Sc  4  Wm.  4,  c.  91,  which  is  the  Irish  Jury  Act,  repealed  certain  parts  of  tbeformcr 
loiTt  md  left  the  rest :  each  having  expressly  abolished  the  writ  of  attaint,  and  certain  causes  of  dial* 
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lenge  to  the  polls,  refers  to,  recoginizes,  and  thereby  presenresy  the  right  of  chalknge  to  the  tmy, 
the  former  in  its  28th  section,  the  latter  in  its  21st. 

Fh>m  admitting  such  challenge  for  the  cause  stated  in  the  present  case,  great  inoonTOuence  is,  hom» 
ever,  predicted.  The  objection  being  to  the  book  of  jnrors  for  the  current  year,  is  sappoind  to 
prevent  the  summoning  any  good  jury  for  that  year.  I^ie  Chief  Jnstioe  observed,  **  This  is  not  tha 
case  of  Reg,  v.  O^Connell  alone ;  it  is  the  case  of  all  parties  who  have  issues  to  be  tried  dining  tha 
period  for  which  the  book  is  to  be  in  force.  The  Conrt  cannot  set  aside  that  array  m  Hhmt  ittlaig  aside 
the  book  itself  from  which  all  jories  must  come." 

This  doctrine  seems  open  to  many  observations.  1.  Whatever  inconvenience  tiie  law  produces  mmt 
be  borne  by  those  whose  duty  it  is  to  administer  the  law.  The  excessive  inconvemenoe  of  one  eon* 
atmction  of  an  ambiguous  Act  may  furnish  a  strong  argument  in  favour  of  another  oonstmotioi, 
.equally  consistent  with  its  words :  but  it  cannot  introduce  words  which  are  not  there,  nor  a  oomstno- 
tion  of  which  no  words,  which  are  there,  are  susceptible.  2.  Talaqg  the  supposed  inoonvenienoe  at  the 
highest,  what  are  we  to  say  of  subjecting  parties,  throurii  any  misconduct,  negUgenoe,  or  default,  it 
■official  persons,  to  atrial  by  a  different  jury  from  that  iniich  the  law  provides  for  them.  Bnt,  S.  tin 
inconvenience  imagined  is  a  chimera^  if  the  objection  be  of  such  a  nature  as  to  prove  that  the  bool; 
called  the  juh>rs'  book,  appears  to  have  no  title  to  be  so  styled.  And  this  appears  to  me  to  be  its 
true  result ;  for  if  the  riieriff  had  not  received  the  book  described  and  required  by  the  Act,  the  Jw 
Acts  of  both  countries  have  met  this  inconvenience  by  express  enactment.  *<  Fkovided/'  aaya  tiie  14tt 
section  of  the  Act  for  England,  and  in  the  same  form  the  11th  of  the  Act  for  Irdand,  '*  that  if  tlMR 
shall  be  no  jurors'  book  in  ezistenoe  for  the  current  year,  it  shall  be  lawfol  to  return  juron  from  lla 
.  jurors'  book  for  the  year  preceding."  And  if  this  construction  of  the  proviso  be  considered  daMM, 
still,  4,  it  may  be  observed,  that  the  supposition  of  the  Court's  setting  aside  tke  hook  generaUft  wha 


they  give  effect  to  a  challenge  of  the  array  in  a  particular  case,  by  reason  of  the  impenection  oC  tmk 
book,  can  hardly  be  maintained.  Other  parties  may  not  challenge,  notwithstanding  the  defect, 
and  the  book  actually  sent  by  the  sheriff,  if  unchallenged,  must  stand  good ;  or  tfaej  might  be 
onable  to  prove  the  facts,  or  might  have  waived  the  objection,  or  be  estopped  from  liwistin^'  upon  it. 

Another  doubt  is  expreaMd, — whether  challenge  lies  to  the  array  sAer  a  special  jiiry  has  been  stmfc, 
—-a  doubt,  I  presume,  resting  on  the  principle  that  a  party  who  attends  the  striking  of  a  apedal  jny 
must  be  taken  to  waive  all  objection  to  the  book  whence  the  forty-eight  names  are'  drawn.  Jtata 
parenthesis  in  section  the  25th  of  the  Act  for  Ireland,  literally  transcribed  from  the  32nd  of  thst  lor 
England,  expressly  contemplates  the  non-attendance  of  the  parties,  and  provides  what  shall  be  done  ia 
their  absence.  Now,  the  present  record  gives  no  information  whether  tiie  parties  attended  or  not.  If 
the  Attorney-General  had,  instead  of  demurring,  pleaded  their  attendance  as  a  waiver,  the  tiatef sen 
might  have  replied  in  denial  of  the  fret,  or  might  have  explained  it  in  some  way  which  wonld  prefcat 
ita  operation  as  a  waiver.  But  perhaps  it  is  sufficient  for  this  point— that  a  chaUenge  lies  to  the  ainj 
after  a  special  jury  has  been  struck — to  rely  on  the  direct  authority  of  Lord  Tente^en,  and  the  whole 
Court  of  King's  Bench,  in  22.  v.  Edmonda, 

Those  who  argue  against  the  right  of  challenge  to  the  array  must  be  content  to  take  up  a  posilioa 
ever  regarded  by  our  courta  with  the  utmost  jealousy,— that  here  is  a  right  whicfa  cannot  be  rtfeftartnd, 
^-a  wrong  without  redress;  Remedy  or  redress  there  is  none  preten£d,  however  defective  the  psnal 
may  be,  or  from  whatever  cause  or  motive  the  defect  has  arisen,  unless  it  can  be  obtained  tlironghtka 
old  and  well-known  constitutional  proceeding  of  challenge  to  the  amy. 

But  an  opinion  has  in  some  way  grown  up,  that  the  array  can  be  challenged  for  nocanee  hQloat,<-> 
partiality,  or,  as  our  books  phrase  it,  unindifferency,  in  the  sheriff.    Now,  thou^  this  waa  probabfy  tke 


most  ordinary  ground  for  such  challenge,  and  though,  on  con? iction,  the  sheriff  wonld  be  punished  by 


the  Court,  whose  officer  he  was,  it  is  obf  ious  that  the  object  of  the  party  challenging  must  have  1 
own  security,  much  more  then  the  sheriff's  punishment.  His  security  is  a  lawful  jury.  UnindiflSerensy 
in  the  sheriff  might  deprive  him  of  it ;  but  so  might  other  faults.  Unindifierency  la  pUinly  stalad  by 
Lord  Coke  as  an  example ;  he  adds  the  more  general  word  '*  defrult,"  and  constantly  repeata  both  ia 
clescribing  the  effect  of  the  challenge.  If  then  the  sheriff,  or  other  officer  (t.  «.  sneh  other  olBeer  ss 
may,  by  law,  be  clothed  with  his  duty  of  returning  juries),  should  transmit  to  the  Court  a  psusel  frosi  a 
list,  out  of  which  it  ought  not  to  have  been  taken  ;  as  if  he  should  insert  namea  of  persona  having  m 
qualification  within  his  bailiwick,  here  is  a  default,  which  would  support  the  chaUenge.  Ia  it  not  cqasDy 
a  default  to  make  up  the  panel  from  a  book  whidi  omita  a  whole  class  that  ought  to  have  been  thcRr 
If  the  law  enjoins  him  to  make  a  general  list,  composed  of  lisU  A,  B,  and  C,  and  then  to  sdect  his  psad 
from  that  general  list,  but  he  thinks  proper  to  compose  his  general  list  from  lista  A  and  B  only,  ii  dlii 
no  default  ?  It  may  be  venial, — it  may  involve  less  blame  to  him  than  to  some  of  his  sabordiBate^ 
and  the  Court  may  properly  refuse  to  exercise  ita  power  of  punbhing  the  officer ;  but  surely  Use  psrty, 
who  has  duly  complained  of  the  evil  consequence  to  himself,  and  his  own  security  for  a  frir  trial,  obbK 
justly  hsve  that  unlawful  jury  forced  upon  him. 

Still  it  is  urged  that  the  sheriff  must  be  the  party  in  defrult ;  and  here  it  is  said  to  be  the  Beoordec, 
with  this  addition,  that  the  Recorder  is  made  by  the  Act  a  judicial  officer  intrusted  to  examine  the  hit 
of  jurors— to  strike  off  such  therein  enumerated  as  may  not  be  qualified  to  serve,  or  may  be  dissbM 
by  mental  weakness  or  bodily  infirmity— to  insert  names  improperly  excluded—to  reform  the  descrip- 
tions, and  all  this  upon  notice  and  inquiry—to  correct  this  list,  to  allow  and  sign  the  same.  HcrsiB 
tiiat  high  officer  is  said  to  be  amenable  tor  no  other  authority,  and  subject  to  no  control  whatever.  Uenee 
is  deduced  the  consequence,  that  no  traverser  can  question,  by  challenge  or  otherwise,  these  acta  of  Cbi 
Recorder.  In  this  I  cordially  concur ;  nay,  on  this  I  found  the  strongest  reason  for  questioning  «bst 
has  been  done  in  the  present  instance.  A  twofold  duty  in  the  Recorder  is  stated  by  Ow  Chief  Jjtftiet 
with  accuracy  and  precision.    His  lordship  says,  *<  The  Recorder  has  been  selected  hy  the  legistetafe  si 
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^he  judicial  determiner  of  cases  of  this  description.  It  is  a  high  privilege  with  whtdi  he  is  so  invested, 
and  with  it  is  in  a  great  measure  connected  the  flow  and  fountain  of  justice,  and  the  purity  of  the 
administration  of  the  law.  But  he  was  left  without  control,  and  there  may  be  very  good  reason  for 
making  his  decisions  final  and  beyond  appeal.  In  this  case  the  precepts  were  issued  and  returned  by 
the  parish  officers ;  the  hour  was  appointed  for  the  inreistigation ;  it  took  place,  and  the  Recorder  made 
his  revision,  and,  haying  pronouncMl  his  decision,  it  was  irrevisable,  and  could  not  be  reversed  by  any 
4me.  J(fier  thai  was  done,  another  duty  was  imposed  upon  him,  that  is,  that  he  shall  make,  or  cause 
to  be  made,  a  new  list,  arranging  the  persons  according  to  rank  and  property ;  and  the  Act  directs  that 
in  the  newly-arranged  lists  he  shall  include  all  persons  who,  on  a  previous  revision,  have  substantiated 
their  claims  before  him.  But  it  is  to  be  observed  that  no  penalty  is  imposed  on  the  Recorder  for 
omitting  to  do  this  or  any  other  duty  which  the  Act  imposes  on  him.  There  is  no  imputation  in  this 
challenge  that  the  omission  which  is  said  to  have  taken  place  on  the  part  of  the  Recorder  was  the  eonsop 
quedoe  of  improper  conduct,  malrersation,  or  corruption ;  none  was  imputed  to  him.  But  it  was  said, 
^le  Act  required  he  should  make  out  the  new  lists  according  to  rank  and  property,  classing  the  persons 
according  to  such  order  as  was  required  by  the  Act,  and  that  he  should  do  so  with  respect  to  all  whose 
claims  should  be  allowed.  I  do  not  know"  (the  Chief  Justice  of  the  Queen's  Bench  in  Ireland 
farther  remarks)  **  how  far  this  is  to  be  carried ;  but  if  I  understand  the  argument  right,  they  push  it  to 
this  extent :— first,  he  is  to  revue  the  lists  delivered  to  him  by  the  collector,  and  he  then  is  to  make  a 
•«p*list  according  to  rank  and  property."  Mr.  Justice  Crampton  also  dwells  on  the  same  distinction 
l»etween  the  two  branches  of  the  Recorder's  functions.  It  is  true  that  both  these  learned  judges  contend 
for  the  proposition,  that  in  making  the  new  list  the  Recorder  performs  an  act  as  strictiy  judicial  as  that 
of  revising  the  lists  already  made  and  placed  before  him  for  correction.  But  I  venture  to  think  that 
the  rery  statement  which  I  have  dted  proves  the  contrary.  To  examine  the  lists— to  insert  and  erase 
names — to  correct  and  allow — all  these  are  judicial  acts,  binding  on  all  the  world.  But  when  all  this 
is  done,  and  the  lists  allowed  and  signed,  then  the  Recorder  is  directed  by  the  Act  to  '*  cause  one  general 
list  to  be  made  out  therefrom,  to  d^ver  the  same  to  the  clerk  of  the  peace,  who  shall  cause  the  same  to 
be  truly  and  fairly  copied  in  a  book,  and  deliver  the  same  book  to  the  sheriff,"  &c. 

Feeling  as  I  do  the  utmost  respect  for  those  learned  judges,  I  still  cannot  bring  myself  to  donbt  that 
these  duties,  latterly  described,  are  exclusively  ministerial. 

The  challenge  complains  that  they  have  not  been  performed.  Far  from  asserting  that  the  Recorder 
has  been  guilty  of  a  single  error  in  any  judgment  which  he  may  hare  pronounced,  the  complaint  is, 
that  his  judgment,  whidi  is  irrevisable  and  vrithout  appeal,  has  been  set  at  nought  by  the  fraudulent 
substitution  of  another ;  that  the  stream  of  justice  has  thereby  been  obstructed  in  its  flow,  and  the 
sulministration  of  the  law  rendered  essentially  different  to  the  parties  traversing  from  what  it  ought  to 
have  been. 

Th»X  the  Recorder  is  clear  of  all  improper  motive,  all  parties  are  agreed.  But  if,  after  examination 
and  inquiry — after  correcting,  allowing,  and  signing  one  set  of  lists,  he  copied  them  into  a  general  list 
with  an  important  omission,  I  can  as  little  doubt  that  in  that  mimsterial  proceeding  he  donmiitted  a 
deftuilt.  The  only  view  which  can  (as  I  think)  be  taken  inconsistent  with  this  is,  that  this  duty  ia 
imposed  by  the  Act  on  the  clerk  of  the  peace ;  but  this  would  still  more  clearly  evince  that  the  omission 
•ookl  not  possibly  be  placed  beyond  question  as  the  judicial  act  of  the  Recorder. 

A  case  cited  for  the  Crown  on  this  part  of  the  argument  appears  to  me  to  afford  a  powerful  illustra* 
tion  on  the  other  side.  It  occurred  in  Lord  Tenterden's  time  in  the  King's  Bench  in  England.  Hie 
Court  disallowed  a  challenge  to  the  array  of  the  panel  returned  by  the  master  of  the  Crown  Office, 
Rfnsing  to  permit  the  act  of  their  own  officer  to  be  questioned.  It  was  his  judicial  act  But  suppoainr 
that,  when  lie  had  in  the  exercise  of  his  judgment  made  up  a  certain  list,  some  other  person  had  altered 
that  list,  and  returned  a  different  one  to  the  Court — can  we  believe  that  thai  would  have  been  held 
iacred  and  unquestionable  ?  I  rather  think  that  in  such  a  case  the  language  of  the  Court  would  have 
been — **  A  judicial  act  has  been  done  ;  but  some  inferior  agent,  or  some  fraudulent  intruder,  has  sent 
to  OS  an  entirely  different  panel :  our  respect  for  the  judicial  act  is  a  conclusive  reason  for  our  rejecting 
that  which  falsely  assumes  its  character." 

Anotiier  objection  to  this  challenge  occurred  to  Mr.  Justice  Crampton ;— that  the  panel  was  spoiled 
hj  a  stranger.  '*  What  is  ground  of  challenge  to  the  array  according  to  law  ?"  asks  that  learned  judge. 
He  answers,  *'  A  challenge  founded  on  partiality  in  the  offieen.  You  may  challenge  the  return  Bor 
fraud  or  mistake  in  the  officer,  but  fraud  in  a  stranger  will  not  give  the  Court  jurisdiction."  I  certainly 
hed.  thought  thILt  a  fraudulent  interference  with  the  process  of  the  Court  would  have  given  jurisdiction 
over  the  offender's  person,  and,  still  more  clearly,  over  the  document  which  he  had  mutilated.(a)  If 
not*  it  should  seem  that  a  stranger,  striking  out  of  the  reduced  panel  of  twenty-four,  any  number  of 
names  he  chose,  and  introducing  the  names  of  others,  might  impose  this  jury  of  his  own  fabrication  as 
^.twelve  men  appointnl  by  law  for  the  triaL  But  if  the  stranger's  act  was  adopted  by  the  sheriff,  or 
any  other  officer  mtrusted  to  return  the  jury,  this  would  be  the  act  of  such  officer,  in  conformity  to 
what  is  laid  down  by  Loud  Coire,  in  1  Inst.  156,  from  an  authority  in  the  Year  Books. 

For  my  part,  I  do  not  noderstand  how  the  right  to  challenge  the  array  can  rest  on  any  other  principle 
than  the  r^t  of  her  M  V^ety's  subjects  to  have  their  interests  decided  by  juries  duly  constituted 
acoording  to  law.  That  jury,  which  was  returned  from  partiality,  or  imperfect  through  any  default  in 
the  aheriff,  was  not  so  constituted.    On  that  officer,  and  on  the  bailiffs  of  franchises  who  performed 

{a)  *'  Fraud  is  an  extrinsic  collateral  act,  which  nion  of  the  judges  delivered  bv  Lord  Chief  Justice 

▼Itiates  the  most  solemn  proceedings  of  courts  of  de  Grey  in  the  House  of  Lords  in  the  Jhuihtte  iff 

jnstlee.  Lord  Coke  says  that  it  avoids  all  judicial  Kingston* i  case  (Smith's  Lead.  Ca.  vol.  11.  p.  431). 
Mts,  ecclesiastical  or  temporal."— Unanimous  opi- 
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analogona  functioiis,  the  whole  duty  was  cast  in  ancieiit  tiiiiea.    Bj  tbe  reoBBt  Act  ft  b  JIfiM  vilb 


other  officers;  but  if  the  panel  is  rendered  essentially  imperfect  bj  anyoneof  tbei 
tasing  a  jndidal  capacity,  the  snhj^ct  loses  the  protection  wiiich  the  law  would  hsfo 
the  principle  of  challenge  to  the  array  applies. 

During  the  discussion,  I  heard  a  suggestion  thrown  out — from  what  quarter  I  do  not  i 
—to  meet  the  argument  arising  from  the  absence  of  all  other  remedy.  The  party  was  aid  to  be  M 
liberty  to  apply  by  motion  to  the  Court.  I  condess  that  I  am  at  a  Iokm  to  find  it  juit  or  r 
strip  a  party  of  awell-known  constitutional  process,  fully  adequate  to  correct  the  wrmig  i 
the  mischief,  and  refier  him  to  the  discretion  of  any  Court,  exercised  on  fhcts  brought  beisfv  it  hi  tkt 
unsatisfrurtory  form  of  written  depositions,  where  the  accused  officer  has  the  benefit  of  awiwiBg  1h^ 
when  questions  of  fiurt  would  be  withdrawn  firom  the  tribuaal  established  for  lettUng  tfaam,  and  tfaslsv 
would  be  laid  down  without  ^>peaL 

In  the  present  case,  howerer,  we  collect,  that  such  application  was  actually  made,  nd  rnltoui.  I 
must  conjecture,  that  the  facts  now  admitted  on  demurrer  were  not  well  proved  by  tiM  ufidsvits ;  hfH 
they  were  taken  to  be  true,  I  can  hardly  conceive  a  stronger  case  for  setting  aiAde  a.  juy  paaal  tksa 
tiiat  which  exists  in  the  present  case. 

After  some  little  hesitation  it  ia  at  length  broadly  maintained  that  no  wrong  hat  been  doQO,  «o  lUt 
▼iolated,  and  that  the  traversers  hare  had  as  much  justice  done  them,  as  if  no  malprsctice  wUk  tksnit 


had  appeared.  Both  the  learned  judges,  who  agree  with  the  Chief  Justice  in  his  ooodaaum,  idf 
mainly,  though  he  does  not,  on  this  point.  The  venerable  senior  puisne  judge  admits  that  700  or  M 
names  ought  to  have  been  returned ;  he  remarks  that  *'  the  mind  would  be  startled  by  s  bo(^  i 
no  more  than  twenty  or  thirty ;"  he  adds,  however,  tiiat  here  717  were  returned ;  "  a  suA 
to  select  a  fair  and  impartial  jury  from."  Mr.  Justice  Crampton  adds :  **lliere  is 
number  of  names  on  the  panel  to  form  a  jury  fVtMn  which  a  fhir  trial  may  be  obtalDad."  Ho  i 
stely  after  condudes  his  judgment  thus :  It  may  be  a  hardship  on  Uie  tiassissts,  or  it  may  be  a 
hardship  on  the  Crown ;  but  ^  principle  of  law  is  of  universal  application,  tliat  s  partieolar  iqvy 
must  give  way  to  a  general  inconvenience.  No  particular  injury  is  pointed  outs  gensiul  iiiiion>«iiiww 
is  pointed  out,  because,  by  pronouncing  a  judgment  in  forour  of  this  rtiaHmgo,  we  pnMMMUMettit 
there  can  be  no  valid  trial  either  by  special  or  common  jury  in  1844." 

One  leading  consideration,  then,  which  led  the  Court  to  overruletfae  diallfgt,  wns,  tket  tiw  setssl 
list,  whether  rightly  or  wrongly  returned,  vras  numerous  enough  to  promise  a  frhr  trisL  I  eaoMt 
discover  what  tito  relative  numbers  were.  Mr.  Justice  Burton's  ststement  taken  literaHj  would  shev 
an  entire  list  of  7 17,  andadeductionof  sixty  from  the  special  jury  list  alone.  But  I  should  prw sae^hit 
the  county  of  the  city  of  Dublin  contains  so  large  a  number  of  qualified  jurors,  tiMt  those  qnelHiei  frr 
special  juries  could  not  be  fewer  than  717.  Even  on  this  latter  supposition  it  seems  ^**'k-**'  It  In 
quite  sure  that  the  reduction  of  threescore— tiie  proffer  of  so  limited  a  cfaoioe— was  not  itsilf  ■ 
i^ury. 

It  is  said,  that'*  no  particular  injury  is  stated  "  in  the  challenge.  But  none  can  be  etstodvMr,  if 
stated,  could  be  proved.  There  are  no  materials  on  which  the  judgment  of  the  triors  or  of  tiwCsirt 
oouldbe  exercised.  The  whole  subject  lies  beyond  the  readi  of  human  speeniation.  Bat  askvm 
men  differ  in  their  opinions,  understandings,  iad  feelings,  and  so  long  as  these  influence  their  < 
on  disputed  points  of  morality,  expediency,  and  general  policy,  so  long  must  it  be  at  least  ui 
whether  the  extrusion  of  a  tolerably  large  proportion  of  persons  from  Sie  body  to  which  tliey  bdoas 
majr  not  materially  affect  the  character  of  its  eeaeral  composition,  and  tmtj  the  chances  of  tbw 
amving  at  such  or  such  a  conclusion.  Here,  if  ttie  true  list  had  been  entered  m  the  aherUTs  book,  it 
might  have  happened  that  not  one  of  the  gentlemen  who  tried  this  case  would  have  been  snfcedts 
enter  the  jur^-box.  The  jury  might  have  consisted  altogether  of  individuals  comprised  in  the  atutttd 
sixty,  and  might  have  brought  to  tbe  inquiry  such  sentiments  and  habits  of  thinking,  as  most  hne 
insured  the  acquittal  of  all  the  persons  under  accusation. 

To  disclaim  any  thing  like  an  opinion  that  this  would  have  happened,  or  a  sospieion  of  tfie  faiiiwi 
of  those  by  whom  the  cause  was  tried,  cannot  be  necessary.  The  want  of  all  opportunity  and  pom  sf 
wriving  at  any  conclusion  upon  such  a  matter  drives  me  to  say,  that  there  is  no  alternative  hat  suss 
list  duly  formed  according  to  the  Act  and  one  not  so  fonned;  no  middle  course  between  wlnt  is 
unlawful  and  what  is  right ;  no  equivalent  or  substitute  for  that  security  fbr  a  Ihir  trial  which  tie 
law  has  carefully  provideid. 

The  strictness,  which  would  vitiate  the  whole  for  a  single  omission,  vras  not  fbrmeiiy  c  _ 
n  rtdueiioad  abmrdum,  but  was  acted  upon  as  a  ruling  prindple.  Nor  vrill  tlds  jealoosy 
excessive,  if  we  weigh  the  opposite  inconveniences.  The  question,  rather  tauntingly  thrown  out,  **  \ 
you  set  aside  the  whole  panel  because  one  name  has  been  omitted  ?"  is  surely  vrdl  enough  rebuttBd  by 
tlie  other  question, '« Will  you  hold  it  good,  though  nine-tenths  should  be  omitted  ?'"  Than  k  as 
great  inconvenience  in  exacting  perfect  fidelity  and  accuracy  from  ministerial  offioera  who  have  to 
perform  an  easy  duty  of  incalculable  importance  to  the  public  Glance  at  the  inoonvenienee  of  ilisyennet 
with  those  qualities  in  their  returns.  At  best,  according  to  Uie  learned  judges,  tlie  Court  must  tssk 
itself  with  the  inquiry,  whether  the  number  to  which  a  panel  may  have  been  improperly  reduced  was 
large  enough  to  promise  a  fair  trial,  under  all  the  rarying  circumstances  of  each  particular  caee,  withoBt 
any  means  whatever  of  ascertaining  the  fact.  But  tiie  negligence  thus  sanetioned  and  imneni  sgiil  b%^ 
be  assumed  as  the  cloak  of  fraud,  and  would  infallibly  incur  the  suspicion,  and  fill  the  minds  of  tiie  people 
with  all  the  distrust  and  discontent  which,  we  can  aU  remember,  to  hare  hung  upon  tlie  qwdsl  jvy 
system  but  a  few  years  back. 

Farther,  it  was  objected,  that  the  making  up  the  lists  vrithout  these  sixty  names,  and  the  omiishi 
of  them  from  the  special  jury  list,  is  not  averred  to  have  been  without  the  eonsent  of  the  chaUeqgen» 
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Imt  onlf  the  frandnkiiC  ominkm  of  them  from  the  paper  purporting  to  be  the  genenl  Hit,  and  tlie 
,  -amy  of  the  panel  from  that  paper.  But  that  twofold  aTennent,  wiSi  the  fact  that  the  n>eoial  jorj  liat 
was  made  from  those  materiida,  appears  to  me  sufficient ;  and  when  this  b  sTcrred  to  be  done  to  the 
wrong  and  prejudice  of  the  defendants,  I  cannot  think  that  there  is  any  presumption  of  their  prititj 
nqairing  to  be  rebutted  by  them  in  pleading. 

One  move  remark  was,  that  on  the  challenge,  as  pleaded,  the  Court  could  give  no  awavd ;  prind* 
pdly,  as  I  understood,  because  there  is  no  ground  for  punishing  the  sheriff  or  other  officer.  But  I 
^ppiebend  that  this  notion  has  been  already  shewn  to  be  a  fallacy,  and  the  same  awi^  must  be  pro- 
nounced as  would  hare  been  pronounced  under  the  old  law,  in  respect  to  the  party  diallenging,  wnoae 
prsyer  is  that  tbe  bad  array  may  be  set  aside,  not  that  the  officer  should  be  punished.  If  a  venire  faeku 
d9  novo  could  be  issued,  the  lists  signed  and  purloined  may  possibly  be  by  this  time  fidthfolly  copied 
•ad  restored,  and  may  compose  a  good  jurors'  bo<^ ;  or  if,  for  want  of  ^em,  there  is  none  for  1844« 
recourse  may  be  had  to  that  of  the  former  year.  A  challenge  may  not  be  taken,  or  the  foots  on  which 
il  is  founded  may  possibly  admit  of  some  answer.  But  if  from  neglect  of  duty  in  the  officers,  or  any 
of  tliem,  it  should  still  remain  imnossible  to  bring  a  good  Jury  into  the  box,  I  cannot  see  that  tiiit 
eoght  to  oompd  the  accused  to  submit  to  be  tried  by  a  bad  one. 

Lastiy,  I  must  obsenre,  that  this  diallenge  to  the  array  bears  no  resemblance  to  that  which  was 
demurred  to  and  orermled  by  a  late  Special  Commission  at  Monmouth.  The  ground  of  challei^ 
there  was  a  eeneral  imputation  of  umndifferencr  in  the  sheriff,  unsustained  by  any  fact  whatever. 
The  Court  did  not  hold  any  other  doctrine  than  that  such  general  terms  amounted  to  nothing,  and 
CMnnied  no  answer. 

Thus  have  I  set  down  what  occurred  to  me  ftom  recollection,  and  my  notes  of  the  argument  in  the 
House  of  Lords.  I  haye,  since  that  time,  again  read  orer  the  judgments  on  this  point,  given  at  Dubim, 
and  am  much  fortified  in  my  own  views  bf  Mr.  Justice  Perrin's  concurrence  and  reasoning,  while 
I  oaoDot  fed  that  there  is  the  least  weight  m  the  opposite  argument  of  the  majority  of  the  judges. 
The  only  mode  in  whidi  I  think  it  possible  to  resist  his  conclusion  is,  by  finding  some  tedmunl 
mesnhii  for  the  word  arrgy-*as  that  it  imports  nothing  but  the  eknjf^  act  in  selectmg  the  names  that 
wukm  up  the  paneL  Even  this  restricted  sense  would  appear  to  me  not  to  be  inconsistent  with  the  iisa 
that  an  array  taken  from  an  illegal  list  cannot  be  legal. 

If  I  am  asked  how  many  omissions  and  interpolations  will  suffice  to  Titiate  a  return,  I  might  perhapa 
dedine  tbe  question  as  irrderant,  because  the  number  actually  omitted  is,  at  all  erents,  so  considerdue 
aa  to  distttib  the  identity  of  the  return.  But  I  would  have  to  decline  to  answer  it  for  another  reason-^ 
the  hnpoasibility  of  tracing  the  operation  of  the  faulty  proceeding.  The  truth  may  be,  that  the  whole 
jury  of  twdve  would  have  come  out  of  the  rcriected  sixty ;  or  the  truth  may  be,  when  one  only  la 
egwluded,  that  that  one  entering  the  jury  box  as  one  of  the  twdve  to  try  the  issues,  would,  by  hb 
inddlQence  vdth  the  other  eleven,  cause  a  diilerent  Terdict.  But  such  truth  can  never  be  established  by 
Cfvidenee,  nor  can  it  be  made  the  subject  of  any  rationd  speculation.  The  law,  regardless  of  the  eifen- 
latioBB  which  may  be  formed  in  various  quarters  upon  these  doubtfhl  probsbiUties,  affords  a  oerlihi 
proteotion  to  all  whose  interests  are  to  depend  on  the  verdicts  of  juries,  by  oautioudy  providing  the 
manner  in  whidi  these  are  to  be  compMed :   and  if  this  protection  is  not  secured,  the  purties  have 
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I  quite  concur  in  the  obserrations  wbich  have  been  addressed  to  your  lordships,  by 
my  noble  and  learned  friend,  as  to  the  difficulty  in  which  any  member  of  this  house  is 
placed  who  feels  himself  called  upon  to  advise  your  lordships  to  come  to  a  decisimi 
•diverse  to  the  opinion  of  a  g;reat  majority  of  the  judges.  The  opinion  expressed  by 
Moch,  a  majority  ought  to  make  any  t>ne  extremely  cautious  in  coming  to  a  condusion 
opposite  to  wluit  has  been  so  escprewed.  It  ought  to  make  one  watch  every  step  that 
<iDe  takes  in  investigating  the  subject,  and  to  doubt  every  conclusion  to  which  tbe 
mind  may  fed  disposed  to  come,  in  order  to  be  sure,  that  if  you  do  come  to  a  een- 
<teaion  adverse  to  the  opinion  expressed  by  the  majority  of  the  learned  judges,  at  leaat 
you  have  exerdsed  all  die  powers  with  which  you  are  invested,  in  order  accurateljr  eo 
■Bcertain  whether  you  have  come  to  a  right  condusion.  I  have  adopted  that  course :  I 
have  carefully  considered  all  that  has  b^n  addressed  to  your  lordships  from  the  bar, 
and  all  the  reasoning  suggested  by  the  Lord  Chief  Justice  and  the  majority  of  the 
judges  in  delivering  their  opinions.  I  have  hesitated  upon  every  step  of  the  reasoning 
which  I  thought  it  my  duty  to  follow ;  and  having  done  so,  I  come  to  the  condusion 
that  the  qpinion  expressed  by  the  majority  is  wrong,  and  that  the  opinion  expressed  by 
the  minority  of  the  judges  is  the  right  one.  Having  come  to  that  condusion,  I  appre- 
liend  there  was  but  one  course  that  was  open  to  me :  I  apprehend  that  it  was  my 
bounden  duty  to  act  upon  the  opinion  I  had  so  formed,  and  to  state  to  your  lordships 
the  grounds  upon  which  I  had  formed  it. 

My  lords,  tiie  assistance  of  the  learned  judges  is  sought  for  in  order  to  inform  your 
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lordships — in  order  to  assist  the  house  in  coming  to  a  right  conclnsion  upon  the 
matter ;  and,  undoubtedly,  their  opinions  are  entitled  to  the  greatest  weight ;  and  m> 
opinion  ought  to  be  formed  adverse  to  that  which  they  express,  without  the  greatest 
care  and  hesitation.  But  they  are  not  to  bind  the  house  ;  they  are  merely  to  assiit 
the  house ;  and  no  doubt,  I  apprehend,  can  be  entertained,  that  it  is  the  duty  of  tiiofe 
members  of  your  lordships'  house,  who,  from  professional  habits,  are  justified  in  stadng 
their  opinions  upon  any  matters  of  law  that  may  come  under  the  conuderation  of  tins 
house,  after  having  tidcen  all  possible  pains  to  come  to  a  right  conclusion,  to  state 
their  opinions,  and  to  act  upon  them.  Undoubtedly,  if  there  should  be  any  d<Mibt  apoa 
.the  mind  of  any  one  upon  a  subject  of  this  kind,  it  would  be  most  matenally  rdieved 
by  the  case  which  my  noble  and  learned  friend  who  last  addressed  the  House  adverted 
to  {Reg.  V.  Millis,  10  CI.  &  Finn.  534),  in  which  my  noble  and  learned  hkod 
himself,  and  my  noble  and  learned  friends  near  me  (Lord  Brougham  and  hard  Camp- 
bell), thought  it  their  duty  (and  I  think  they  had  a  perfect  right  to  do  so)  not  to  dis- 
regard the  opinions  expressed  by  the  unanimous  voice  of  the  judges  in  that  case,  bat, 
yielding  to  them  all  the  weight  which  properly  belonged  to  them,  having  been  unaUe 
to  concur  in  those  opinions,  to  advise  the  house  to  adopt  a  conclusion  directly  contnrv 
.  to  that  at  which  the  learned  judges  had  arrived.  It  was  my  ftite  upon  that  occasion  to 
concur  in  the  unanimous  opinion  of  the  learned  judges ;  but  one*half  of  the  leaimd 
lords  who  expressed  their  opinions  upon  that  subject  were  of  the  contrary  opinioa; 
'  and  it  was  only  by  the  rule  of  the  house  giving  effect  to  the  negative  where  the  nua- 
bers  are  equal,  that  the  judgment  of  the  house  was  decided.  The  only  diffeieace 
between  the  two  cases  is  this — that  the  opinions  formed  and  expressed  hy  my  nobk 
and  learned  friends  were,  in  that  case,  against  the  opinions  of  ail  the  judges— here  ft 
is  an  opinion  formed  and  expressed  by  me,  and  those  noble  and  learnt  lords  who 
.  agree  with  me,  against  an  opinion  expressed  by  a  large  majority  of  the  judges. 

Upon  one  part  of  this  case,  to  which  my  noble  and  learned  friend  who  last  addresNd 
the  house  adverted  in  the  opening  of  his  address,  it  is  not  my  intention  to  expresi 
any  opinion ;  and  I  only  refer  to  it  now  for  the  piurpose  of  guarding  myself  against  aaj 
supposition,  from  my  not  discussing  that  part  of  the  case,  that  I  have  formed  anj 
«^mion  adverse  to  the  case  of  the  plaintiffs  in  error.  1  did  not  enter  into  a  mimite 
investigation  of  that  part  of  the  case,  for  this  reason  only — that  having  found  in  tfai 
question  upon  which  the  judges  are  divided,  sufiicient,  in  my  opinion,  to  regulate  tiie 
course  which  I  ought  to  pursue,  I  thought  it  unnecessary  to  investigate  a  point  upoa 
which  the  judges  had  expressed  a  unanimous  opinion.  I  wiU,  however,  say  this,  that 
if  the  judgment  in  this  part  of  the  case  be  right,  it  brings  forward  this  very  strange 
proposition,  that  there  is  no  remedy  for  an  acknowledged  wrong  of  great  magnitude ; 
for  you  are  bound  upon  that  part  of  the  case  tQ  look  at  the  facts  at  they  appear  upoa 
the  challenge,  the  demurrer,  for  the  purpose  of  argument,  and  for  that  purpose  onlj, 
admitting  the  facts  as  they  are  there  stated.  The  judgment  of  the  Court  is  this — tfait 
upon  the  facts  as  they  are  there  stated,  there  is  no  means  of  doing  justice.  That  t 
great  injustice,  according  to  the  statement  of  facts,  has  been  done,  cannot  by  possibility 
be  matter  of  dispute.  My  lords,  if  it  were  necessary  to  investigate  the  case,  I  cannot 
doubt  that  we  should  find  that  so  great  a  wrong  is  not  without  a  remedy ;  but  I  men- 
tion this  only  for  the  purpose  of  guarding  against  the  supposition  that  I  bad  fiMmed 
any  opinion  upon  that  part  of  the  case,  contrary  to  what  my  noble  and  learned  frieni 
bas  expressed  to  the  house. 

The  only  part  of  the  case  upon  which  I  propose  to  address  to  yoor  lordships  anf 
observations  in  detail,  is  as  to  the  effect  to  be  given  to  the  opinions  of  the  learned  judges, 
who  were  unanimous  in  thinking  that  the  first,  second,  third,  fourth,  sixth,  and  seventh 
counts  in  the  indictment  are  to  be  rejected  ;  the  two  last  because  bad  in  themadvei, 
and  the  four  others  because,  the  findings  being  bad,  no  judgment  could  properly  be 
passed  upon  them  :  but  a  majority  of  whom  have,  nevertheless,  given  their  opiniou. 
that  the  jury  having  found  the  defendants  guilty  upon  each  of  these  counts,  as  wdl  ss 
upon  others  as  to  which  no  objection  is  made,  the  judgment  and  sentence  of  the 
Court,  expressed  to  be  for  "  his  offences  aforesaid,"  cannot  on  that  account  be 
impeached  upon  a  writ  of  error. 

The  role  of  law  upon  which  we  are  called  upon  to  decide  cannot  be  affected  by  the 
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conaideratioii  of  the  nature  of  the  counts  we  are  compelled  to  reject,  and  those  we  find 
to  be  good ;  but  it  may  be  useful » in  illustration  of  the  importance  of  the  present 
question*  to  look  to  the  indictment*  and  to  compare  the  whole  of  it  with  the  part 
which  will  remain  after  rejecting  the  first,  second,  third,  fourth,  sixth,  and  seventh  counts. 

The  question  we  have  to  consider  is,  whether  there  be  error  upon  the  record ;  abd 
for  this  purpose,  if  we  read  the  record,  as  we  should  any  other  document,  and  only  give 
to  the  words  we  find  there  the  construction  they  would  receive  if  read  in  any  oUier 
instrument,  we  find  it  distinctly  stated,  that  the  defendants  were  charged  in  the  indict- 
ment  with  the  several  ofienc^s  specified  in  the  several  counts,  that  the  jury  found  verdicts 
of  guilty  upon  all  and  each  of  them,  and  that  each  defendant,  *'tOT  his  oflfenoes 
aforesaid,"  was  sentenced  to  punishment.  Did  not  the  Court  below  pass  sentence  upon 
the  offences  charged  in  the  first,  second,  third,  fourth,  sixth,  and  seventh  counts,  88 
well  as  upon  the  offences  charged  in  the  others  ?  The  record  of  that  Court  tells  Us 
that  it  did  ;  and  if  our  duty  be  to  see  whether  there  has  been  any  error  apparent  upon 
that  inecord,  and  if  we  adopt  the  unanimous  opinion  of  all  the  judges  that  those  counts, 
oar  the  findings  upon  them,  are  bad,  so  that  no  judgment  upon  them  would  be  good,  how 
•re  we  to  give  judgment  for  the  defendant  in  error,  and  thereby  say  that  there  is  no 
error  in  the  record  ? 

The  only  answer  which  has  been  given  to  this  objection  appears  to  me  to  be  not 
only  unsatisfactory  but  wholly  inadmissible.  It  is  said  we  must  presume  that  the 
Court  bebwgave  judgment  and  passed  sentence  only  with  reference  to  those  counts  as 
to  which,  or  as  to  the  finding  upon  which,  there  was  no  objection.  This  would  be  to 
presume  that  which  the  record  negatives.  The  Court  below,  by  its  record,  tells  lis 
that  the  sentence  upon  each  defendant  was  for  *'  his  offences  aforesaid,"  after  enumerating^ 
an  those  which  were  charged  in  the  indictment.  Can  we  assume  that  this  statenMllt 
is  hhe,  and  that  the  sentence  was  only  upon  one-half  of  those  charged  ?  No  authoriti^ 
liave  been  cited  for  such  a  presumption ;  and  without  referring  to  the  accuracy  attd 
strictness  required  in  criminal  proceedings,  the  language  of  the  record,  and  its  natural 
and  obvious  meaning,  in  my  opinion,  negative  it.  Before  we  raise  this  or  any  other 
presumption,  it  would  be  well  to  consider  how  very  probable  it  is  to  be  contrary  to 
the  fEurt.  We  cannot  look  out  of  the  record  for  the  purpose  of  ascertaining  what  mtfy 
iiave  taken  place  in  the  proceeding  which  does  not  appear  upon  the  record ;  but  it  is  ilo 
improbable  supposition  that  the  errors  alleged  to  affect  certain  counts,  and  the  findings 
upon  them,  were  brought  under  the  consideration  of  the  Court  below  upon  a  motion  m 
anrest  of  judgment,  and  that  the  Court  below  held  the  objections  not  tenable.  Yet  in 
such  a  case  we  should  be  presuming  that  the  Court  below  had,  in  passing  sentence, 
entirely  rejected  these  several  counts,  contrary  to  the  (act.  We  can  only  look  to  the 
leoord  as  to  what  passed  in  the  Court  below ;  and  as  that  informs  us  that  the  sentence 
VTBB  passed  upon  all  the  offences  of  which  the  jury  found  the  parties  guilty,  we  cannot 
adopt  any  presumption  contrary  to  what  is  so  stated.  It  would  l^  a  presumption 
of  a  fact  not  capable  of  being  repelled,  though  contrary  to  what  was  known  to  all  to 
be  the  truth. 

The  argument  supposes  the  Court  below  to  have  been  right  in  all  particulars ;  but 
the  impossibility  of  doing  so  upon  this  record  was  so  strongly  felt,  that  another  argu- 
ment was  resorted  to,  not  very  consistent  with  the  first,  as  it  assumes  that  the  Contt 
nay  have  been  wrong  upon  every  count  but  one.  It  is  tiiis :  that  a  Court  of  error  has 
tmly  to  see  that  there  is  some  one  offence  properly  charged,  and  a  punishment  inflicted 
applicable  to  such  offence ;  and  that  being  found  to  be  so,  it  is  immaterial  that  as  to  sU 
the  other  counts  the  Court  below  was  wrong,  all  such  other  counts,  or  the  findings 
upoa  them,  being  bad.  Now  there  are  some  punishments,  such  as  imprisonment, 
applied  to  so  large  a  range  of  offences,  that  the  restriction  of  requiring  a  punishment 
i^Ecable  to  the  offence  will  not  avail  in  any  material  degree  to  limit  the  general 
application  of  the  rule.  It  makes,  indeed,  a  marked  distinction  between  offences  for 
which  the  punishment  is  prescribed  by  statute,  and  the  generality  of  otherb, 
which  ought  not  to  be.  But  consider  what  this  prosecution  is:  All  the  counts  in  sin 
indictment  for  misdemeanor  are  supposed  to  apply  to  different  offences.  They  oftm 
do  so,  and  always  may.  The  prosecutor  has  the  option  of  preferring  separate  indict- 
ments for  each,  or  of  joming  all  in  one.    If  he  adopts  the  former  course,  he  must  shew 
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the  indictment  right  in  each,  to  enpport  the  sentence.  K  he  joine  all  in  one,  and  ene 
•entence  is  pronounced  upon  all,  he  can,  accordingtothe  proposition  contended  €or,aiippoit 
the  sentence,  although  all  the  counts  are  bad  but  one,  which  may  apply  to  tlie  nost 
insigmficant  offence  of  the  whole.  A  Court  of  error  has,  it  is  said,  in  soch  a  oaae  no 
light  to  interfere ;  that  is  to  say,  it  cannot  correct  error  unless  the  error  be  umvensL 
no  matter  how  important  the  error  may  be,  or  how  insignificant  the  part  wfaidi  is  zight, 
vor  what  may  have  been  the  effect  of  such  error.  The  proposition  will  no  kmger  be  m 
mdlo  ett  erratum,  but  that  the  error  is  not  universal. 

If  neither  of  these  arguments  prevails,  there  is  manifest  error  upon  the  reeovd;  wad 
it  is  not  for  a  Court  of  error  to  enter  into  any  consideration  of  the  tSect  whidi  neb 
error  may  have  produced.  It  has  no  power  to  alter  the  senteaoe,  and  can  fiom  as 
•opinion  of  the  propriety  and  justice  of  it  from  mere  inspection  of  the  record,  wlnoli  ii 
all  the  judicial  knowledge  it  has  of  the  case.  Upon  what  ground  is  it  to  be  usimMd, 
•in  any  case,  that  the  Court  below,  if  aware  of  the  legal  insufficienoy  of  any  of  the 
counts,  or  of  the  findings  upon  them,  would  have  awarded  the  same  punishment  ?  b 
many  cases  it  probably  would  do  so,  but  in  many  it  as  certainly  would  not.  If  the 
aeveral  counts  were  only  different  modes  of  statingthe  same  offence,  the  fiuhire  of  some 
could  not  affect  the  sentence ;  but  if  the  different  counts  stated,  as  they  wdl  iai|^ 
-different  misdemeanors,  and  after  a  verdict  of  guilty  upon  all,  it  was  found  that  some 
cf  the  counts,  that  is,  some  of  the  misdemeanors  charged,  must  be  withdrawn  fieom  the 
consideration  of  the  Coart  by  reason  of  defects  in  the  counts  or  in  the  indings ;  it 
cannot,  in  many  cases,  be  supposed  that  the  sentence  would  be  the  same  as  if  the  Coart 
had  the  duty  thrown  upon  it  of  punishing  all  the  offences  charged.  Thia  is  wdl 
illustrated  by  a  case  stated  at  the  bar :  Supposing  an  indictment  for  two  libeb  m 
different  connts,  the  first  of  a  slight,  the  other  of  an  aggravated  character,  and  lerikt 
.  and  judgment  upon  both,  and  the  count  diarging  the  malignant  libel,  or  the  finding  upm 
it,  held  to  be  bad :  is  the  defendant  to  suffer  the  same  punishment  as  if  he  F 
.properly  found  guilty  of  the  malignant  libel  ? 

The  reason  given  for  the  rule  that  judgment  will  not  be  arrested  in  a  ( 
if  ther^  be  one  count  good,  though  others  may  be  bad,  assmnes  that  the 
would  be  different.  In  Rex  v.  Benfield  (3  Burr.  985),  it  is  said,  "  The  Court  willg^ 
.  judgmmt  for  the  part  which  is  indictable."  If  the  sentence  be  of  a  nature  to  be 
applicaUe  only  to  die  count  found  to  be  bad,  I  understand  it  to  be  admitted  that  tie 
judgment  must  be  reversed.  In  that  case  it  would  be  clear  that  the  Court  has  gifoi 
judgment  upon  the  bad  count  as  weU  as  upon  the  good  one.  But  what  then  hesMMi 
of  &e  presumption  that  the  Court  rejected  the  bad  count  ?  It  must  be  anawersd,  thst 
•the  presumption  in  that  case  is  repelled  by  the  record  itself :  and  is  it  not  eqadly so 
when  the  record  states  that  the  jud^nent  was  upon  all  the  counts,  bad  aa  well  as  gaod? 
Is  it  not  just  as  muchalleged  in  such  a  case  tiiat  the  sentence  was  applied  to  aU  tie 
cffences  charged,  as,  in  t^  case  put,  that  it  was  applied  to  the  offence  to  which  tk 
particular  punishment  was  applicable  ? 

It  being  ascertained  that  this  question  is  entirely  new,  and  that  there  is  no  case  la 
which  it  has  been  decided,  our  judgment  must  be  r^ulated  by  the  reason  of  the  tiuag, 
or  by  analogy  to  principles  adopted  in  other  matters,  if  any  can  be  ibond  applicdble  to 
the  case.  Two  have  been  refened  to :  first,  on  the  part  of  the  Crown,  that  oaaaotiaBS 
in  arrest  of  judgment  in  criminal  cases,  the  motkm  is  always  refosed  if  there  be  saj 
one  good  count  to  support  the  verdict ;  secondly,  on  the  part  of  the  defendants,  dnl, 
in  civil  cases,  the  rule  is  directly  the  reverse,  and  that,  if  there  be  any  one  bad  eoaaC 
no  judgment  can  be  given.  Upon  considering  these  two  classes  of  cases,  it  ^ipeaa  to 
me  that  the  second  class  is,  by  analogy,  directly  applicable  to  the  present,  stud  osi^ 
to  govern  it,  and  that  the  first  has  no  application  to  it,  for  the  reason  given;  for  the 
rule  assumes  that,  after  judgment,  the  opposite  rule  ought  to  prevaiL  I  have  ahesdj 
referred  to  Rex  Vi  Benfield,  in  which  the  Court,  after  saying  that,  upon  indictmeBta^  tk 
Court  will  give  judgment  upon  that  part  which  is  indictable,  observes,  that  "  it  is  not 
like  the  case  of  an  action  where  general  damages  are  given,  and  one  of  the  eooto 
appears  to  be  bad,  in  which  case  the  plaintiff  in  the  action  cannot  indeed  have  jndgaeat; 
•Imt  the  reason  why  it  is  so  in  actions  does  not  hold  in  indictments  or  infonnations;'* 
and   after  holding  that  the    second   song    was  libellons,  the  Court  aaid,   "that 
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if  it  had  not  been  so»  it  would,  in  an  infbrmatbn  or  indictment^  only  go  towards 
lessening  the  poniBhrnent^  but  would  not  be  a  sufficient  reason  for  anesting  the 
jfidgittent." 

Here  we  have  the  reason  given  why  die  rule  in  civil  actions  does  not  apply  to 
motions  in  criminal  caies,  in  arreet  of  judgment ;  because  the  Court,  havmg  the 
aentenoe  in  its  own  hands,  wiH  give  judgment  upon  tiiat  part  which  is  indictable,  and 
the  fidlure  of  part  of  the  charge  will  go  only  to  lessening  the  punishment.  These 
reasons  have  no  application  to  writs  of  error,  on  which  the  Ckrart  cannot  confine  the 
jndgment  to  those  parts  which  are  indictable,  or  lessen  it  as  the  different  charges  are 
found  to  fiul.  In  Reg.  v.  RMei  (3  Ld.  Raym.  886),  Chief  Justice  Holt  gives  a  similar 
TMWon.  He  said,  that  all  the  assignments  of  the  perjuries  were  wrong  but  one,  3ret 
diat  would  be  sufficient  for  the  Court  to  give  judgment  upon  against  the  defendant. 
These  were  both  motions  in  arrest  of  judgment.  So  in  Reg.  v.  Ingram  (1  Salk.  385), 
Chief  Justice  Fsrker  said,  '*  In  a  dvil  action,  where  one  part  of  the  declaration  is  iU, 
•and  the  jury  find  entire  damages,  the  judgment  must  be  arrested,  because  the  Court 
•cannot  apportion  them ;  but  in  indictments  the  Court  assesses  the  fine,  and  will  set  it 
-only  aoeonling  to  those  facts  which  are  well  Imd." 

Much  reliance  was  placed  upon  the  observations  of  Lord  Mansfield  in  Grant  v.  Awtle 
(Doug.  750),  and  Peake  v.  OMAeM(Cowp.  276).  But  it  is  obvious  that  he  was  aUuding 
to  motions  in  arrest  of  judgment.  In  the  latter  case  he  speaks  of  there  being  one 
oooflt  to  support  the  verdict,  die  rest  being  bad ;  and  in  the  former  case  he  says,  *'  In 
criminal  cases,  where  diere  is  a  general  verdict  ol  gmlty  on  an  indictment  consisting  of 
•sevend  counts,  if  any  one  of  them  is  good,  that  is  held  to  be  soffident ;  but  in  civil  cases 
the  rrieb  now  settled,  and  we  have  gone  as  finr  as  we  can  by  allowing  verdicts  in  sudli 
'Cases  to  be  amended  by  the  jedge's  notes."  In  both  oases  Lord  Mansfield  cxpressss 
'hisiegretthat  the  rule  in  civil  cases  was  not  die  same  as  in  criminal  cases,  but  he  does 
JMtsay  in  what  manner  that  would  be  practicable.  The  rule  has  always  been  considered 
•8  indOspensable.  The  functions  of  the  Court  and  of  the  jury  could  not  be  prop«ri^ 
maintained  if  it  were  the  same  in  civil  as  it  is  in  criminal  cases.  Both  these  were  civU. 
swtions,  so  that  the  observations  of  die  Court  as  to  criminal  cases  canmerdy  be 
coaamdmedBBdkta, 

Yanng  v.  Tke  King  (3  T.  Rep.  98)  was  rdied  upon  on  bdialf  of  the  Orown^  as 
sqiproiimating,  if  not  as  amounting,  to  a  dedsion  upon  the  point.  I  have  very  care- 
fatty  eiamined  that  case ;  and  it  iqipears  diat  the  point,  if  it  arose  in  the  case,  was  not 
nised  at  the  bar  or  alluded  to  by  the  Court.  It  is  tine  that  it  was  contended  that  the 
two  last  oonnts  were  bad,  upon  die  andiority  of  jRar  v.  Maeon  (2  T.  Rep.  581) ;  Imt 
there  is  nothing  to  shew  that  the  Court  hdd  them  to  be  so ;  and  there  is  neithnr 
sogoment  nor  judgment  to  shew  what  would  be  die  effect  of  dieir  being  so  considered. 
I  have  diat  case  now  before  me ;  and  though  the  objection  as  to  the  invalidity  of  the 
twokst  counts  appeanto  haife  been  raised  by  connwl,  refonng  to  die  case  of  JZatt. 
Jfcaon  in  support  of  die  objection,  so  far  was  die  Court  from  entering  into  diat  part  of 
tiie  ease,  that  Lord  Kenyon  »  represented  as  having  said,  *•  In  this  case  the  judgment 
upon  all  the  counts  is  predstdy  die  same ;  a  misdemeanor  is  charged  in  eadi."  It  is 
q«ite  impossible,  therefore,  thiut  Lord- Kenyen  •could  have  come  to  the  conohnion  diat 
the  two  last  counts  were  bad.  He  may  nothave  intended  to  express  any  opinion  upon 
it;  bat  it  seems  rather  that  his  mind  was  direeted  to  the  objections  madeto  die  eariier 
eoiats»  and  did  not  advert  to  the  objection  made  to  the  two  last.  It  is  impossible  that 
be  eodld  have  said  that  the  judgment  on  all  the  counts  must  be  the  same,  if  he  had  had 
under  hb  consideration  at  that  moment  die  foot  diat  die  two  first  counts  were  bad» 
flODording  to  the  previous  decision. 

Rex  V.  Ftiiier  (1  Bos.  &  Pd.  180)  wasa  motion  in  arrest  of  judgment  in  a  criminal 
case,  and  only  proves,  what  is  not  disputed,  that  in  such  cases  it  is  sufBcient  if  these 
appear  to  be  any  one  good  count  vipon  iriiidi  judgment  may  be  pronounced ;  Baroa 
I^ryn  saying,  that  inthe  cireumstances  in  wlurii  the  prisoner  stood  convicted  upon 
tiie  first  count,  to  which  no  sufiicient  objection  had  been  taken,  and  upon  which  there* 
tee  judgment  must  be  pronounced,  it  was  not  absolutely  necessary  to  pronounce  upon 
the  objection.  Angle  v.  Aletanier  (7  Bmg^.  119)  only  shews  the  rule  in  civil  cases,, 
and  Rea  v.  HoUm^errg  (4  Bam.  &  C.  829),  the  rule  in  criminal  cases  before  jndg* 
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ibent,  about  which  there  is  no  doubt,  and  neither  of  them  throws  any  light  upon  the 
present  question. 

The  case  which  comes  nearest  to  a  recognition  of  the  rule  contended  for  by  the 
Crown  is  Rex  v.  HaU  (Russ.  &  Ry.  190),  because  in  that  case  there  had  been  a  con- 
ation and  sentence  passed  upon  the  circuit,  and  questions  were  reserved  for  the 
opinion  of  the  judges,  that,  if  they  should  find  all  the  counts  bad,  there  might  be  a 
pardon.  .  They  found  all  good  but  one.  The  judges  who  came  to  this  condusioii  had 
nothing  to  do  with  the  result  of  the  opinion  ihey  expressed  ;  but  the  terms  in  whi^ 
the  question  was  reserved  implies  an  impression  at  the  time  upon  the  mind  of  the  judge 
upon  the  circuit,  that  if  any  count  was  found  to  be  good,  the  judgment  would  not  be 
affected.  The  case  certainly  goes  no  further  than  this ;  and  it  ^erefbre  proves  only 
what  the  learned  judges  have  informed  us,  that  such  an  impression  has  existed  gene- 
rally in  the  profession ;  a  circumstance  certainly  in  general  not  to  be  diaregardcd. 
When,  however,  it  is  found  that  such  an  impression  could  not  have  arisen  fsom. 
decisions,  for  of  them  there  is  none,  or  from  practice,  for  upon  theae  particular  points 
xione  seems  to  have  existed,  but  the  origin  of  it  can  safely  be  referred  to  a  coarse  of  pco- 
ceeding  at  first  sight  similar  to  the  case  under  consideration,  but  found  upon  eramhiap 
tion  totally  distinct  from  it, — I  mean  motions  in  arrest  of  judgment, — ^I  cannot  think 
that  any  weight  ought  to  be  given  to  such  an  impression. 

It  appears  from  all  these  authorities,  dicta  as  well,  as  decisions,  that  the  reason  of  tbe 
role  in  criminal  cases  upon  motions  in  arrest  of  judgment,  that  the  motion  wHl  not 
aucceed  if  there  be  any  count  good  to  support  the  verdict,  is,  that  the  Court,  bamg 
aacertained,  before  it  pronounces  judgment,  what  counts  are  good  and  what  bad,  awards 
the  punishment  as  it  may  think  right  upon  the  offences  contained  in  the  good  eovntik 
and  in  such  cases  it  is  stated  to  be  usual  to  enter  up  the  judgment  upon  those  jcoonti 
only  ;  but  that  in  civil  cases,  if  there  be  one  count  bad,  and  the  verdict  general,  as 
go(xi  judgment  can  be  g^ven,  because  the  Court,  having  no  power  over  tte  danuifes, 
or  means  of  apportioning  some  part  of  them  to  one  count  and  some  to  another,  is  ooah 
pelled  to  conuder  the  whole  as  bad. 

It  i^pears  to  me  that  a  Court  of  error  is  precisely  in  tbe  same  predicament.  It  hH 
no  more  jurisdiction  over  the  qtunUwm  of  punishment,  and  no  better  means  of  idniiag 
one  portion  of  it  to  one  count,  and  one  portion  to  others,  than  the  dvil  Court  has,  after 
a  general  verdict,  over  damages,  in  an  action. .  In  both  cases  the  preliminary  or  inferior 
jurisdiction  has  proceeded  upon  an  instrument  (the  indictment  or  the  dedaration)  fouad 
to  be  in  part  d^dent ;  and  having  come  to  one  result  upon  the  whole,  whidi  tke 
aoperior  jurisdiction  cannot  separate  or  apportion,  the  same  necessity  exists  in  the  oai 
case  as  in  the  other,  of  holding  the  whole  to  be  void. 

.  It  was  urged  that  much  iuconvenience  would  arise  finom  adopting  this  rule.  If  the 
rule,  though  never  the  subject  of  decision,  be  necessary  for  the  due  adminiatiation  of 
justice,  and  be  in  conformity  with  established  decisions  in  analogous  cases,  there  wooU 
be  no  room  for  such  a  consideration ;  but  I  not  only  do  not  foresee  the  inoonvenieaDe 
antidpated,  but  fed  satisfied  that  those  which  would  arise  from  the  oppodte  role  wooU 
hx  outweigh  them,  and  be  productive  in  many  cases  of  great  injustice. 

The  only  inconvenienoe  which  could  arise  from  the  nde  would  be,  that  the  proseea* 
tnr  must  be  careful  as  to  the  counts  upon  which  he  means  to  rdy.  The  evktenoe  il 
the  trial  must  afford  him  the  means  of  making  tbe  selection,  and  the  defendant  has  now 
the  means  of  compelling  him  to  do  so.  But  what  are  the  evils  which  may  ariae  fipoa 
rejecting  the  rule  ?  A  defendant,  having  recdved  sentence  for  an  offence  mth  wkick 
he  was  not  legally  charged,  or  as  to  which  there  was  no  legal  finding,  would  not  have 
the  means  of  being  relieved  from  it.  There  being  one  good  count  in  the  indictment 
lie  would  in  effect  be  deprived  of  the  benefit  of  the  writ  of  error.  It  is  no  answer  dist 
this  is  not  likely  to  happen,  because  generally  the  different  counts  are  only  varioas 
modes  of  charging  the  same  offence.  It  is  certdnly  not  improbable  that  it  should  hap- 
pen, and  it  is  sufficient  that  it  is  possible.  So  long  as  different  misdemeanors  may  be 
induded  in  the  same  indictment,  the  occurring  of  this  hardship  and  injustice  ii 
obviously  possible  ;  and  it  is  certain,  if  it  should  occur,  that  thero  would  be  no  remedlf 
for  it.  Added  to  this,  there  is  the  unanswerable  objection,  that  a  defendant  might  be 
convicted  and  punished  for  a  misdemeanor,  and  again  convicted  and  punished  for  the 
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very  same  act,  if  the  count  in  the  first  instance  was  not  good,  but  joined  with  one  tihat 
was  so ;  as  in  that  case  he  could  not  get  relief  against  the  judgment  upon  the  bad  counts 
in  the  first  prosecution,  or  defend  himself  in  the  second  by  pleading  his  former  conviction. 
The  rule  contended  for  by  the  plaintiffs  in  error  is,  I  think,  founded  in  principle,  and 
necessary  for  the  purpose  of  justice,  and  is  in  perfect  analogy  with  tiie  decisions  in  civil 
and  criminal  cases,  so  fiar  as  those  decisions  have  gone.  The  opinion  I  have  now 
expressed  I  formed  early  in  the  arguments  at  the  bar.  I  have  carefully  considered  all 
that  has  been  urged  at  the  bar,  or  suggested  by  the  majority  of  the  judges,  against  it, 
but  I  have  not  found  any  reason  for  altering  my  original  opinion. 

LORD  CAMPBELL. 

It  is  now  my  duty  to  state  to  your  lordships  the  opinion  which,  after  great 
consideration,  I  have  formed  upon  the  questions  of  law  raised  by  this  record;  and 
to  these,  of  course,  I  shall  strictly  confine  myself.  In  the  first  place,  I  have  ne 
doubt  that  there  are  various  good  counts  in  this  indictment.  A  conspiracy  to  effect  an 
unlawful  purpose,  or  to  effect  a  lawful  purpose  by  unlawful  means,  is,  by  the  common 
law  of  England,  an  indictable  offence  ;  and  it  is  fit  that,  if  several  persons  deliberately 
plot  mischief  to  an  individual  or  to  the  state,  they  should  be  liable  to  punishment^ 
although  they  may  have  done  no  act  in  execution  of  their  scheme.  Where  they  havo 
actually  done  what  they  intended  to  do,  it  may  be  more  proper  to  prosecute  them  for 
their  illegal  acts ;  but,  in  point  of  law,  they  remain  liable  for  the  ofiPSence  of  entering 
into  the  conspiracy. 

The  first  five  counts  of  this  indictment  clearly  charge  the  defendants  with  having 
conspired  together  to  efiect  unlawful  purposes.  The  fifSi  count  was  strongly  objected 
to  ;  but  I  consider  that  any  person  who  deliberately  attempts  to  promote  feelings  ci 
ill-will  and  hostility  between  dififierent  classes  of  her  Majesty's  8ub|eets— to  make  tiie 
English  be  hated  by  the  Irish,  or  the  Irish  to  be  hated  by  the  English — ^is  guilty  of  a 
most  culpable  proceeding;  and  that,  if  several  combine  to  do  so,  they  commit  a  mia^ 
deameanor  for  which  they  may  be  indicted  and  punished.  I  have  entertained  som€ 
doubt  whether  the  eighth  count  does  more  than  charge  a  design  to  shew  the  inefficiency 
of  certain  tribunals,  that  others,  more  efficient,  may  be  sul»tituted  for  them  by  the 
legislature — in  which  case  it  would  be  insufficient :  although  a  conspiracy  generally 
to  bring  into  discredit  the  administration  of  justice  in  the  country,  with  a  view  to 
alienate  the  people  from  the  government,  would  certainly  be  a  misdemeanor.  The 
subsequent  counts  appear  to  me  unexceptionable. 

I  am  clearly  of  opinion,  that  the  plea  in  abatement  was  bad  in  form,-  if  not  in  snb* 
stance — for  not  giving  the  names  of  the  witnesses  on  whose  evidence  the  indictment  it 
alleged  to  have  been  found-— for  not  averring  that  there  were  not  odier  witnesses,  duly 
sworn,  on  whose  evidence  the  indictment  might  have  been  found— -and  for  not  shewing 
that  thb  witnesses  who  were  examined  could  not,  on  account  of  their  religious  profoa* 
aion,  have  been  lawfully,  examined  without  being  sworn  at  all. 

1  think  the  Court  of  Queen's  Bench  was  fully  authorized  to  continue  the  trial  in  the 
vacation,  and  that  the  order  for  this  purpose,  though  conditional,  was  quite  sufficient  t 
for  if  it  had  been  absolute,  it  could  only  have  operated  upon  the  contingency  of  the  trial 
not  being  finished  before  the  expiration  of  the  Term.  At  common  law,  the  want  of  the 
entry  of  a  continuance  after  the  verdict  would  have  been  fi&tal ;  but  the  trial  took 
fdace  under  the  statute,  and,  in  my  opinion,  the  rule  of  the  common  law,  requiring  a 
continuance,  does  not  apply. 

The  omission  of  an  entry  in  the  judgment,  in  respect  of  the  parts  of  the  indictment  on 
which  there  was  an  acquittal,  cannot  be  the  subject  of  a  writ  of  error,  as  the  defendanta 
cannot  thereby  be  in  any  degree  prejudiced. 

The  question  raised  by  the  writ  of  error  coram  uoMm  n  more  doubtful.  The  assign* 
ment  of  error  in  respect  of  the  witnesses  not  havmg  been  sworn  in  court  under  56 
Geo.  3,  c.  87,  is  free  from  the  defects  which  are  fisital  to  the  plea  in  abatement,  and  calls 
upon  us  to  decide  whether  that  statute,  as  to  the  Court  of  Queen's  Bench  in  Ireknd^ 
la  repealed  by  the  1  &  2  Vict.  c.  37.  Had  this  been  ret  iutegra,  I  should  have 
held,  notwithstanding  the  general  title  and  preamble  of  tiie  latter  statute,  that,  from 
the  enacting  clause,  tibe  finding  of  indictments  in  the  Court  of  Queen's  Bench  was  < 
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omMfKt,  this  Court  being  neither  the  Assizes  nor  Quarter  Sessions;  bnt  when  I  sm 
informed  of  the  practice  under  it  in  Ireiand,  and  I  find  a  general  intent  in  it  whidi 
possibly  may-  sustain  that  practice,  I  would  rather  advise  your  lordships  to  oonHdcr 
that  the  witnesses  were  sufficiently  sworn  by  the  fdreman  of  the  grand  jury.  I  have 
no  difficulty  in  overruling  Mr.  Steele's  point,  that  there  is  no  statement  written  on  tiw 
indictment  of  the  names  of  the  witnesses  sworn ;  as  the  words  of  the  statute  on  this 
subject  must  be  taken  to  be  merely  directory. 

I  was  at  fint  much  struck  with  the  objection  to  the  validity  of  the  judgment,  by 
reason  of  the  form  of  the  recognizance  into  which  the  defendant  is  required  to  enter ; 
and  I  am  by  no  means  free  from  doubt  upon  it  now,  although  I  am  not  prepared  to  sty 
that  it  would  be  a  sufficient  ground  for  a  reversal*  It  must  be  taken  to  be  part  of  the 
sentence  pronounced  upon  the  defendant  for  the  o£Fences  of  which  he  has  been  found 
guilty,  and  it  cannot  be  separated  from  the  fine  and  imprisonment ;  so  that  if  it  be 
clearly  contrary  to  law,  the  whole  would  be  vitiated.  The  defendant  is  ordered  to  enter 
into  "a  recognizance,  with  two  sufficient  sureties,  himself  in  5,000/.,  and  each  surety  in 
2»500/.,  conditioned  to  keep  the  peace  and  to  be  of  good  behaviour  for  the  space  of  sefen 
yean  next  ensuing  the  acknowledgment  thereof."  I  bdieve  there  is  no  pieoedent  for  such 
a  recognizance,  auod  it  might  lead  to  perpetual  imprisonment.  A  recognizance  lequiied 
in  the  common  form,  for  a  certain  term  from  the  sentence*  or  from  the  expiration  of  the 
imprisonment,  could  not  be  the  means  of  detaining  the  party  in  custody  beyond  the  tcm 
for  which  the  recognizance  was  to  be  given,  and  at  the  end  of  dmt  term  he  would  be  dii» 
charged  although  no  recognizance  had  been  entered  into.  But  here,  the  time  when  tiie 
recognizance  would  expire  is  left  entirely  undefined ;  and  if  the  defendant  cannot  gtf 
two  sureties  to  join  him  to  the  required  amount,  he  must  die  in  gaol.  This  it 
quite  different  from  the  pajrment  of  a  fine,  which  depends  upon  his  own  act.  Mtgn 
Charta  provides  that  no  fine  shall  be  imposed  beyond  what  a  party  is  able  to  pay,  sad 
a  Court  of  error  must  presume  tiiat  any  fine  which  is  imposed  may  be  paid  by  him ; 
but  the  Court  passing  sentence  eannot  asoertain,  and  does  not  attempt  to  asoertaiB, 
that  othera  will  be  wilUng  to  become  bound  for  the  good  conduct  of  the  defendant; 
and  therefore  I  think  it  ought,  according  to  invariable  usage,  so  to  frame  die  sentenoe 
that  after  having  been  in  dose  custody  during  the  time  for  which  the  reoogniaance  was 
to  be  given,  the  defendant  shall  be  restored  to  his  liberty.  In  this  case  the  Goort 
could  not  have  meant  that,  in  any  event,  the  defendant  should  remain  in  gad  beyond 
the  seven  yean  :  yet,  from  the  langua^  employed,  the  period  of  imprisonment  may  bt 
indefinitely  prolonged.  Lord  Chi^  Justice  l^dal,  in  delivering  the  opinion  of  the 
Queen's  judges  on  this  point,  said,  "  the  defendants  have,  under  this  sentence,  dis 
power  to  enter  into  the  recognizance  mslaatfer,  and  thereby  shorten  die  term  frnr  the  sure- 
tyship to  six  yean  after  the  imprisonment  haa  ended."  Bnt,  with  the  most  sincere 
deference  for  such  high  authority,  I  must  be  permitted  to  doubt  whether  the  power  it 
to  be  assumed  of  doing  an  act  depending  on  the  will  of  othen  over  whom  the  party 
required  to  do  it  has  no  control. 

I  feel  still  more  difficulty  when  I  come  to  the  next  question,  by  frur  the  most  impo^ 
tant  arising  in  the  present  case  ;  for,  while  many  of  the  othen  resolve  themselves  inlo 
mere  technicalities,  this  touches  the  pure  administradon  of  justice,  and  is  of  the  greateit 
interest  to  us  and  to  our  diildren.  1  mean  the  constitudon  of  the  jury  by  whom  the 
defendants  were  tried.  The  hcta  we  must  take  endrdy  from  the  challenge  to  die 
array.  It  has  been  truly  said  that  the  demurrer  to  the  challenge  is  not  by  any  nwaat 
a  universal  and  absolute  admission  of  the  truth  of  the  facts  there  allied,  bnt  we  are 
to  take  them  as  true  in  considering  the  validity  of  the  challenge.  Now  this  statemtiit 
shows  most  distincdy,  that,  through  the  designed  violadon  of  an  Act  of  Parliament,  the 
defendants  were  prevented  from  having  a  proper  jury ;  and  the  only  quesdcm  ii; 
whether  a  challenge  to  the  array  is  a  remedy  which  tlie  law  allows  them  ?  They  siiy» 
by  their  challenge,  that  the  Eecorder  of  Dublin,  having  corrected  and  signed  the  sepa- 
rate jury  lists,  did  not  make  out  the  general  list,  as  he  ought  to  have  done,  according  ts 
the  statute,  but  (without  imputing  any  comipdon  to  him)  "  that  a  pi^>er  writing,  pvr- 
pordug  to  be  a  general  list  made  out  from  such  lists,  corrected  and  signed  as  aforesud, 
was  illegally  and  fraudulendy  made  out  by  some  person  or  persons  unknown,"  snd 
that  this  paper  writing  omitted  fifty-nine  persons,  whose  names  are  set  out,  who  were 
duly  qualified*  and  were  in  the  lists  so  corrected  and  signed,  and  ou^t  to  have  been 
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{ilaced  on  the  general  list  firom  nhkHi  the  jaron  were  to  be  taken :  that  liie  jury  book 
waa  made  up  from  this  fraudulent  paper  writing ;  that  the  list  of  special  juron  for  tlie 
current  year  1844  waa  made  from  this  book»  omitting  the  fifty-nine  names ;  and  that 
the  panel  made  and  returned  to  try  the  issue  between  the  Crown  and  the  defendants 
was  arrayed  and  conatructed  frcmi  the  said  list  purporting  to  be  tiie  special  jurors'  Hat 
lor  the  year  1844,  to  the  manifest  wrong  and  injury  of  the  defendants.  Haying  negt^ 
tived  any  priyity  in  this  fraud,  and  averred  that  it  was  known  to  the  Clerk  of  the  Crown 
and  the  Crown  solicitor  before  the  panel  was  arrayed,  they  pray  that  the  panel  may  be 
set  aside  and  quashed. 

Now  if  these  &cts  are  true,  I  consider  it  quite  dear  that  the  defiendants  ought  not  to 
lunre  been  tried  by  a  jury  so  struck.  We  have  not  here  a  mere  casual  omission  of 
names  without  working  any  injury ;  but  we  have  a  positive  averment  that  there  was  a 
deaigned  and  fraudulent  omission,  and  that  thereby  tbe  defendants  were  prejudiced. 
So  much  they  assert  and  so  much  they  would  have  been  bound  to  prove  if  the  challenge 
Jiad  been  traversed.  We  are  not  told  by  the  record  how  the  prejudice  was  worked  by 
the  omission ;  but  this  prejudice  must  have  been  satisfactorily  established,  or  the  issue 
upon  the  traverse  must  have  been  found  for  the  Crown.  Still  it  is  possible  that  a 
challenge  to  the  array  may  not  be  the  appropriate  remedy;  and  the  Queen's  judges 
fpceibly  point  out,  that  the  ground  of  a  challoige  to  the  array  has  hitherto  been  "  the 
imindifierency  or  default  of  the  sheriff,"  and  that  here  no  blame  is  imputed  to  the 
aheriff.  But  though  this  answer  is  entitled  to  great  weight,  I  cannot  say  that  it  is 
aatLdactory  to  my  mind.  At  common  law,  the  whole  execution  of  the  jury  process  was 
committed  to  the  sheriff,  and  there  could  be  no  miscarriage  in  this  stage  of  asuit,  unless 
through  his  unindiffeiency  or  default.  A  personal  chaige  against  him,  therefore,  was 
.the  ground  of  the  challenge,  and  this  being  established,  the  coroner  or  elisors  were 
substituted,  to  whom  fresh  process  was  awanM.  By  tiie  modem  Jury  Act,  the  sheriff 
is  entirely  superseded  in  time  functions,  and  a  different  machinery  is  provided  for  the 
dne  formatioa  of  juries.  There  being  hardly  any  longer  theposdbility  of  any  complaint 
against  the  sheriff;  was  it  intended  by  the  legislature  that  the  subject  should  be  left 
^vithout  a  remedy,  to  which,  as  of  right,  he  might  resort,  if  now,  through  the  giois 
negligence  or  corruption  of  others,  a  psnd  of  jurors  should  be  illegally  returned,  from 
.whom  the  parties  cannot  expect  equal  justice?  I  conceive  theprindple  of  the  common  law 
to  be,  that  under  such  circumstances,  upon  a  challenge  to  tiie  array,  ^the  panri  shall  be 
quashed ;  and  this  principle  would  apply  where  the  panel  is  framed  by  new  function* 
aiies,  just  as  much  as  when  all  was  left  to  the  sheriff,  although  the  form  of  nltemr 
fwooeeding  would  be  varied.  No  other  remedy  is  suggested ;  and,  after  the  able  and 
astute  speech  of  my  noble  and  learned  friend  die  Lord  Chancellor,  we  may  safely  assolBe 
that  no  other  remady  can  be  suggested.  A  challenge  to  die  polls  would  be  unavailing 
where  the  objection  is  to  the  body  of  the  panel,  and  in  the  present  ease  would  be  uttedy 
useless,  the  dijection  being,  diat  names  idlowed  and  adjudicated  upon  by  the  Reoordor 
are  omitted.  I  think  you  cannot  refer  a  party  so  aggrieved  todie  diaeredonary  jurist 
diction  of  the  Court  to  be  exercised  summarily,  widiout  trial  by  the  country,  and  widi* 
out  power  of  appeal.  A  motion  to  quash  the  panel  would  be  attended  with  eq«ial 
difficulties,  and  might  receive  a  similar  answer. 

The  learned  judges  say,  that  '*  no  object  or  advantage  would  have  been  gained  if  tfai 
challenge  had  been  allowed;  as  in  that  case  the  jury  process  must  have  been  directed  to 
some  other  officer,  who  would  have  been  obliged  -to  choose  his  juryoutof  the  very  same 
medal  jurora'  bock."  But  I  must  be  permi^ed  to  take  an  entindy  different  view  of 
dbe  duty  of  the  Court  of  Queen's  Bench,  had  the  challenge  been  allowed.  There 
lieing  no  complaint  against  the  sheriff,  there  would  have  been  no  ground  for  supersede 
ing  him.  The  Court,  I  conceive,  would  have  given  redress  according  to  the  nature  of 
the  grievance.  Seeing  that  the  vice  lay  in  the  jurors'  book,  they  wmild  have  directed 
the  necessary  steps  to  be  taken  to  have  it  reformed ;  and  if  diis  was  impossible,  and  a 
fiur  jury  could  not  be  struck  by  consent,  diey  might  have  directed  the  panel  to 
bave  been  taken  from  the  jury  list  of  the  preceding  year,  the  statute  authorizing  this 
step,  where  for  the  current  year,  no  sufficient  jury  list  has  been  framed.  It  has  been 
said  that  the  jury  li»t  of  the  fmner  year  could  not  be  resorted  to,  because  a  Est  ^fKio» 
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though  a  defecUve  one,  had  been  made  up  for  the  present  year ;  but  if  it  is  not  made 
up  according  to  the  statute,  it  is  to  be  treated  as  a  nullity. 

The  proceeding  I  suggest  would  be  new ;  but  it  seems  to  be  inevitably  required  by 
:the  new  statute  altering  the  mode  by  which  juries  are  returned.  Let  me  remind  ytmi 
lordships  of  the  convincing  answer  given  by  the  judges  to  the  want  of  a  continuanoe  on 
the  record  after  the  verdict ;  that  the  old  common  law  mode  of  entering  a  continuanee 
was  incidentally  abrogated  by  the  statute  which  allowed  a  trial  at  iMir  in  vacatioii. 
The  same  principle,  in  my  humble  opinion,  would  now  authorize  the  Court  to  quaah  the 
panel,  amd  to  do  what  is  necessary  for  assembling  a  fair  jury,  although  no  compbint 
is,  or  can  now  well  be  made,  in  respect  of  the  unindifierency  or  deftuilt  of  the  sheriff. 
Unconvinced  by  the  reasoning  of  the  learned  judges,  stilf  I  should  hardly  have  ventuidl 
to  advise  your  lordships  to  reverse  the  judgment  merely  on  the  ground  that  the  cfaal* 
Jtenge  to  the  array  was  overruled  ;  although,  after  hearing  the  admirable  obaenratioiis 
.made  on  this  point  by  my  noble  and  learned  friend  the  Lord  Chief  Justice  of  KngJaad, 
fuid  knowing  that  I  have  the  concurrence  of  that  very  acute,  learned,  and  cautions  judge, 
Mr.  Justice  Coleridge,  I  entertain  little  doubt  that  the  challenge  ought  to  have  bna 
/allowed. 

:  But  I  now  come  to  considerations  which  induce  me  without  hesitation  humUy  to 
^ve  your  lordships  this  advice.  The  learned  judges  are  unanimously  of  opinion  tiat 
the  sixth  and  seventh  counts  of  the  indictment,  stating  generally  conspiracies  to  effeet 
cMnges  in  the  government  and  a  repeal  of  the  legislative  union,  by  intimidation  and  a 
display  of  physical  force,  are  bad ;  and  I  am  clear  that  they  are  so,  as  they  give  the 
defendants  no  information  of  the  specific  offences  which  they  have  to  answer.  Agsin, 
ithe  learned  judges  are  unanimously  of  opinion  that  the  findings  of  the  jury  on  the  fint, 
second,  and  third  counts  of  the  indictment,  are  contrary  to  law ;  and  I  am  cdear  tint 
liiey  are  so,  as  the  defendants  are  on  each  count  found  guilty  of  several  conspiracies, 
although  only  one  is  charged.  A  very  learned  judge,  Mr.  Justice  Patteson,  thinks  that  si 
that  foUows  the  finding  of  the  first  conspiracy  on  each  may  be  rejected  as  surplusage ;  bst 
jthere  seems  the  greatest  difiiculty  in  giving  effect  to  the  first,  more  than  to  the  second 
finding ;  for  each  of.  them  standing  alone  would  be  reguUir,  and  little  importanoe  en 
be  ascribed  to  the  order  in  which  they  are  supposed  to  be  deliYered  by  the  jury.  All 
the  other  judges  think  that  these  findings  are  wholly  bad,  and  that  no  judgment  oonU 
he  supported  by  any  of  them. 

. ,  Then  can  the  general  judgment  stand,  professmg  to  proceed  on  the  bad  counts  and 
^  bad  findings,  as  well  as  on  other  good  counts  and  good  findings  ?  Agreeing  with 
Mr.  Baron  Parke  and  Mr.  Justice  Coltman  (and  I  think  it  most  unfair  to  trytD 
discredit  them  by  any  expressions  of  diffidence  which  either  of  them  may  have  uaedooC 
of  respect  to  their  brethren  from  whom  they  differed),  my  opinion  is,  that  pazt 
of  the  punishment  must  be  taken  to  be  awarded  in  respect  of  the  supposed  ofienon 
eharged  in  the  sixth  and  seventh  counts,  which  do  not  amount  to  offences  in  point  of 
law  for  which  the  defendants  are  answerable ;  and  part  in  respect  of  the  ofifenoes  dnly 
charged  in  the  first,  second,  and  third  counts,  of  which  they  have  not  lawfully  been  foond 
guilty. 

This  is  clearly  the  language  of  the  record,  to  which  faith  must  be  ^ven.  After  settiog 
forth  the  eleven  counts  of  the  indictment,  with  the  findings  upon  each,  repeating  ia  so 
many  words  the  charges  in  the  first  three  counts,  it  thus  proceeds :  "  Whereupon  all 
and  singular  the  premises  being  seen  and  fully  understood  by  the  Court  of  our  and 
lady  the  Queen  now  here,  it  is  considered  and  adjudged  by  the  said  Court  here,  that  tiie 
said  defendant,  for  his  offences  aforesaid,  do  pay  a  fine,"  &c.  There  is  no  moliepmefm 
as  to  the  bad  counts,  and  nothing  to  prevent  the  judgment  from  applpng  to  the  defec- 
tive findings,  or  the  counts  on  which  there  was  no  lawful  verdict;  because  all  the  coonts 
and  all  the  findings  were  believed  in  the  Court  below  to  be  sufficient.  Therefoit, 
according  to  the  plain  use  of  language  and  the  common  sense  of  mankind,  by  this 
judgment  the  defendants  are  punished  for  charges  which  do  not  amount  to  crimes  in  the 
eye  of  the  law,  and  for  crimes  of  which  they  have  not  been  lawfully  convicted. 

But  with  respect  to  the  bad  counts,  it  is  said  there  is  a  rule  of  law,  that  if  there  be 
any  one  good  count  in  an  indictment,  which,  standing  alone,  would  support  the  judg- 
ment, it  is  not  vitiated  by  any  bad  counts  on  which  it  likewise  proceeds,  and  that  we 
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must  presume  that  the  Court  below  av^rded  the  whole  of  the  punishment  in  respect 
of  the  good  count  alone.     I  must  say  that  it  would  be  very  strange  if  there  were  any 
such  binding  rule,  for  it  would  be  quite  contrary  to  the  analogy  of  our  law,  and  it 
might  lead  to  great  hardship  and  injustice.    There  is  a  clear  distinction  between  an 
indictment  consisting  of  one  count  sufficiently  charging  an  indictable  ofience,  witii 
some  irrelevant  matter  in   ity  and  an  indictment  containing  two  counts  charging 
separate  offences,  one  being  g^ood,  the  other  bad.    The  irrelevant  matter  in  the  good 
count  is  to  be  wholly  disregarded,  and  no  advantage  can  be  taken  of  it;  utile  pet' 
umHle  non  vitiatur :  but  the  separate  count  is  considered  a  separate  indictment.  There  - 
may  be  one  plea  to  the  one  count,  and  another  plea  to  the  other.    Inhere  may  be  a'^ 
demurrer  to  the  bad  count,  and  in  that  case  there  is  no  dispute  that  the  opinion  of  ii^ 
Court  of  error  may  be  taken  on  its  validity.    After  verdict  there  may  be  a  motioii  i]i< 
arrest  of  judgment  on  the   bad  count,  thoiigh  sentence  would  be  passed  on  iM) 
good  count.  The  Lord  Chief  Justice  has  ^ven  a  remarkable  instance  of  this;  in  the  case' 
of  Reif.  V.  Feargtu  0*Ckmkor  (see  ante,  p.  376),  in  which  a  motion  in  airest  of  judg^'' 
ment  was  made  upon  one  count,  and  the  Court  gave  a  separate  (pinion  upon  Aat 
count.  i      '([ 

But  we  are  told  that  if  the  motion  in  arrest  of  judgment  is  improperly  overruled;  c 
and  sentence  is  passed  upon  the  defendant,  and  he  is  punished  fortbe  supposed  offence- 
in  the  bad  count,  as  well  as  the  real  offence  in  the  good,  he  is  entn^ly  without/ 
remedy.  The  presumption  that  the  Court  below  must  be  taken  to  have  known  whi<A 
counts  are  good  and  which  are  bad,  and  to  have  awarded  punishment  only  in  respect 
cf  the  good  counts,  is  wholly  at  variance  with  the  spirit  of  our  jurisprudence,  which' 
supposes  that  judges  are  faltible ;  and  anuously  provides  the  means  of  correcting  their 
mbtakes,  by  motions  for  new  trials,  bills  of  exception,  writs  of  error,  and  appeals* '. 
Such  a  presumption  would  sometimes  be  a  presumpticm,  not  only  contrary  to  tho( 
record,  but  contrary  to  the  fact;  as  in  this  very  case,  in  which  it  appears  by  tiie^ 
reports  that  all  the  judges  of  the  Court  of  Queen's  Bench  in  Ireland  held  the  sixth* 
and  seventh  counts  of  the  indictment  to  be  unexceptionable,  and  could  not  have 
excluded  them  from  consideration  in  meting  out  the  punishment. 

It  is  an  utter  mistake  to  suppose  that  there  is  only  one  eorpuB  deHeti  which  is  made 
the  subject  of  several  counts  in  one  indictment.  Even  with  respect  to  felcmy,  the  law 
sapposes  a  separate  offence  to  be  charged  in  each  count ;  and  in  misdemeanors  diere 
are  not  unfrequently  in  the  di^rent  counts  entirely  different  offences*— of  different 
sorts — committed  at  different  times :— as  in  Rex  v.  Bemfield  (3  Burr.  980),  for  riots 
and  libels.  Therefore  the  following  case,  according  to  the  doctrine  contended  for,  •' 
may  well  happen  :•— There  may  be  an  indictment  containing  two  counts  for  separate 
offences,  A.  and  B. ;  A.  being  a  good,  and  B.  a  bad  count.  The  judges  in  the  court - 
below  may  think  B.  good,  and  A.  bad,  and  sentence  the  defendant  to  a  heavy  punish- 
ment merely  in  respect  of  B.,  which  may  be  connected  with  killing  game,  and  attended, 
in  their  estimation,  with  great  moral  turpitude,  though  the  matter  charged  may  not 
really  amount  to  an  offence  in  law.  On  a  writ  of  error,  the  Court  above  clearly  sees 
that  B.  is  a  bad  count,  but  cannot  reverse  the  judgment,  because  there  is  count  A.  in 
the  indictment,  and  though  only  for  a  common  assatdt,  would  suf^port  the  heavy  fine' 
and  imprisonment  imposed  in  respect  of  count  B.  I  may  suppose  another  indictment, 
with  two  counts,  and  a  separate  demurrer  to  each  count  overruled ;  with  a  general 
judgment  that  the  defendant,  for  his  offences  aforesaid,  shaE  be  fined  and  imprisoned. 
Is  it  to  be  said,  that  if  he  brings  a  writ  of  error,  and  shews  (me  count  to  be  bad,  he 
shall  have  no  relief  unless  he  show  the  other  count  to  be  bad  also  ? 

Let  us  see  what  authority  there  is  for  a  doctrine  which  would  lead  to  such  strange 
490nsequence8.  First,  we  are  told  of  the  opinion  of  the  profoasion. .  I  have  certainly 
beard  it  said  very  often,  that  if  tbere  hd  one  gckKi  count  in  an  indktment,  it  is  suffi* 
4ient,  notwithstanding  bad  counts ;  and  in:  g  certain  sense  thn  is  perfectly  true.  A 
defendant  being  convicted  generally  upon  an  indictment  containing  several  counts,  if 
one  of  them  be  good,  he  cannot  get  scot-free  by  a  general  motbn  in  :arre8t  of 
judgment ;  and  it  is  most  fit  that  he  should  be  sentenced  on  the  good  count,' itldiough 
there  may  be  bad  counts  in  the  indictments.  I  am  aware  that  this  notion  has  Sometimes 
been  carried  further,  to  a  writ  of  error ;  but  without  any  principle^  and  without  any 
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decifiion  to  wanrant  it.  The  dkiwm  of  Lord  Manifidd,  ao  much  rdied  upon,  thul 
"  when  there  is  a  general  verdict  of  guilty  on  an  indictment  contiadng  of  aeveial 
counts,  if  any  one  of  them  is  good,  that  is  suffident,"  is  perfiectly  correct;  bat  he  is 
evidently  referring  to  a  general  motkm  in  arrest  of  judgment,  in  die  court  where  tl» 
trial  took  place,  uidnotin  the  slightest  degree  to  a  Coort  of  eAror.  His  lanwintaHnn, 
"that  the  rule  prevails  in  civil  cases,  that  where  there  are  several  ooonta  in  a 
declaration,  and  general  damages,  if  one  count  be  bad,  thbre  must  be  a  new  trial,''  is 
only  lamenting  what  is  as  inevitable  as  £ftte»  lor  all  mankind  must  allow  that  it  could 
not  be  overturned  without  working  the  most  manifest  injustice.  Where  tiiere  are  bad 
counts  in  an  indictment,  with  a  general  judgment,  and  bad  counts  in  a  dedaiation 
with  a  general  verdict*  a  Court  of  error  in  the  one  case,  and  the  Court  bdow 
in  the  other,  are  placed  exactly  in  the  same  predicament,  bemg  anaUe  t» 
distinguish  what  portion'  of  the  punishment,  or  what  portion  of  tiie  damages,  is 
awarded  in  respect  of  the  good  counts  and  of  the  bad.  I  do  not  seek  in  the  remotest 
desree  to  infringe  or  relax  the  rule  in  criminal  cases  which  Lord  Mansfield  has  laid  down. 

Bex  V.  Mamm  (2  Ter.  Rep.  581),  and  Ywng  v.  I%e  Kimg  (3  Ter.  Rep.  98),  are  very 
properly  cited ;  for  they  are  cases  in  which  the  point  might  have  been  made,  and  was 
not  made ;  but  they  prove  no  more.  HiirM  case  (Russ.  &  R.  190)  amounts  absolutely 
to  nothing,  as  tbe  judges  had  no  authority  to  consider  any  thing  beyond  the  poinc 
reserved  at  the  assizes,  whether  there  was  any  good  eount  in  &e  indictment.  In 
Rex  V.  PoweU  (2  Bam.  &  Ad.  75),  in  which  it  was  held  that  the  word  "  misdemeanor," 
in  a  judgment,  was  nomem  collectwttm,  and  might  apply  to  the  ofiences  stated  in  t«o 
counts  of  an  indictment,  the  question  we  are  now  considering  did  not  arise,  and  never 
was  thought  of  at  the  bar  or  on  the  bench.  There  both  counts  of  the  indictment  woe 
good,  the  finding  of  guilty  i^Ued  to  both,  and  the  sentence  of  hard  labour  must  of 
necessity  be  ascribed  to  die  count  which  would  warrant  it.  The  offence  in  the  otibtr 
count  must  be  supposed  likewise  to  have  been  taken  into  consideration  in  passing 
sentence,  and  a  portion  of  the  imprisonment  may  weU  be  supposed  to  have  been 
awarded  in  respect  of  it.  Again,  an  indictment  for  perjury  is  not  vitiated  by  one 
defective  assignment,  if  it  contains  others  which  are  sufficient ;  but  the  perjury  charged 
is  considered  one  offence,  which  the  assignments  are  offered  to  substantiate,  and  one 
good  assignment  must  suffice.  The  case  where  the  question  arose  was  only  a  motion 
in  arrest  of  judgment,  and  does  not  apply  to  a  writ  of  error.  There  is  therefore  no 
tezt*book,  nor  decision,  nor  dictum,  to  support  a  doctrine  so  entirely  contrary  to 
principle.  To  my  utter  astonishment,  principle  and  authority  failing,  it  is  rested  on 
the  ground  of  expediency ;  and  if  it  were  at  all  necessary  to  the  due  administration  of 
the  criminal  justice  of  the  country,  I  should  not  resist  it,  however  anomalous  it  may 
be.  But  not  an  instance  has  been  put  where  serious  inconvenience  would  arise  from 
upsetting  it.  In  an  indictment  for  murder  there  may  still  be  diffierent  counts  varying 
the  mode  of  committing  the  crime,  or  any  other  particular  as  to  which  the  evidence 
may  be  doubtful.  Although  there  may  be  a*  bad  count  in  the  indictment,  sentoioe 
may  without  difficulty  be  passed  on  a  count  which  is  good. 

I  understand  from  my  very  learned  friend  Mr.  Bauron  Rolfe,  that  upon  a  late  trial 
before  him  for  murder,  after  a  general  verdict  of  guilty,  there  was  a  motion  in  arrest  of 
judgment,  upon  a  suggestion  that  there  was  a  &d  count  in  the  indictment.  He  did 
what  might  have  been  expected  from  him.  Seeing  that  there  was  a  good  count  in  the 
indictment  to  which  the  evidence  applied,  he  proceeded  to  pass  sentence  on  that  count; 
and  under  similar  circumstances,  he  will  do  exactiy  the  same  after  this  judgment  is 
reversed.  It  is  absurd  to  suppose,  that  when  the  judge  at  the  trial  refuses  to  arrest 
the  judgment,  there  being  one  good  count  in  the  indictment,  he  means  that  judgment 
shall  be  entered  up  on  tiie  good  and  on  the  bad  counts  indiscriminately,  so  that  his 
judgment  may  be  reversed  by  a  Court  of  error.  If,  from  the  gross  carelessness  of 
those  employed  to  conduct  the  prosecution,  the  judgment  is  so  entered  up,  it  is  not  the 
judgment  which  he  must  be  supposed  to  have  pronounced,  and  it  ought  to  be  reversed. 
There  is  no  pretence  for  the  argument  that,  in  refusing  generally  to  arrest  the 
judgment  where  there  is  a  bad  count,  a  judgment  is  necessarily  pronounced  which, 
according  to  the  doctrine  I  contend  for,  must  afterwards  be  reversed.  StricUy  speaking, 
where  only  one  felony  is  proved,  there  ought  to  be  a  verdict  of  guilty  only  on  one 
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count ;  but  in  oases  of  felony  it  can  seldom  be  worth  the  prisoner's  while  to  avail 
himself  of  this  right,  and  the  present  praotioe  will  not  be  at  all  afleoted.  In  cases  of 
misdemeanor*  more  care  may  hereafter  bo  required  in  framing  indictments,  and  entering 
up  verdicts  and  jud|;ments ;  bat  I  have  no  hesitation  in  saying*  that  this  woold  be  a 
great  improvement  m  crimhial  proceedings.  According  to  the  present  loose  system* 
theframer  of  an  indictment,  having  got  one  count  good  in  law,  goes  on  to  dmw  others 
more  and  more  vague  and  attenuated,  and  requiring  less  and  less  proof ;  till  he  involves 
the  accused  in  the  most  perplexing  generalities,  and  there  is  tiie  greatest  difficulty  ia 
knowing  what  is  the  charge  to  be  repdled.  But  even  if  bad  counts  are  inadvertently 
introduced,  the  mischief  of  them  may  be  easily  obviated  by  taking  a  verdict  it 
acquittal  upon  them,  by  entering  a  nolh  pr099qm  to  them,  or  by  seeing  that  the 
judgment  is  expressly  stated  only  to  be  on  the  good  counts,  which  alone  wovdd  prevent 
the  bad  counts  from  invalidating  the  judgment  upon  a  writ  of  enror. 

With  respect  to  the  unauthorized  findings,  in  which  the  jury  have  taken  sudi 
unexampled  pains  to  get  wrong,  and  which  present  a  question  entirely  new  for  your 
lordships'  consideration ;  it  is  admitted  by  all  the  judges,  except  Mr.  Justice  Fktteson, 
that,  if  any  punishment  is  supposed  to  be  awarded  in  respect  of  any  part  of  the  first 
three  counts,  the  judgment  cannot  be  supported.  But  your  lotdsh^  are  asked  to 
presume,  that  the  judges  of  the  Court  of  Queen's  Bendi  in  Ireland  were  well  aware 
that  there  was  no  sufficient  verdict  upon  any  of  these  three  counts,  and  awarded  no 
punishment  in  respect  of  them.  This  again  would  be  a  presumption  against  the  fact, 
as  well  as  the  averment  of  the  record ;  for  complaint  was  made  by  the  leanied  counsel 
for  the  Crown,  at  your  lordships'  bar,  that  no  objection  had  been  taken  to  thaw 
findings  in  the  court  hielow ;  and  it  is  quite  dear  that  there  was  no-nusgivingiespecting 
them  in  any  quarter,  till  this  writ  of  error  was  brought.  In  truth,  tlMse  three  counts 
contain  the  most  serious  charges,  and  several-TSuoh  as  a  conspiracy  to  excite 
disaffection  in  the  army— which  are  not  repeated  in  any  of  the  good  counts  on  whidi 
there  is  a  valid  verdict.  We  cannot  resort  to  the  palpably  incrnlible  fiction,  that  the 
judges,  in  violation  of  their  duty,  did  not  consider  the  guilt  of  the  delisndants 
aggravated  by  the  charges  in  thMe  three  counts,  and  pnqportionally  increase  their 
punishment. 

I  allow  that  a  Court  of  error  is  whdly  incompetent  to  inquire  whether  discretionary 
punishment  for  an  offence  of  which  the  defendant  is  lawfully  convicted  is  reasonable  or 
excessive.  But  a  Court  of  error  may,  and  is  bound  to  inquire  whether  punishment  has 
been  inflicted  for  that  which  is  no  offonoe  in  point  of  law,  or  for  ofiencesof  which  the 
party  has  not  legally  been  fonmd  guflty.  I  allow  also,  tfaatyouvtodshipa  ought  not 
to  reverse  a  judgment  unless  you  see  distinctly  that  it  ia  erroneous.  But  this  judg- 
ment appears  to  me  deariy  to  be  erroneous,  in  awarding  punishment  for  charges  whidi 
are  not  offences  in  point  of  law,  and  for  oienoes  of  which  the  parties  have  not  legally 
been  found  guilty ;  and  therefore,  when  die  ^lestion  is  put  that  it  be  revened,  I  ahall 
aay.  Content. 

Notwithstanding  some  observatkms  of  my  two  noUe  and  learned  fiieads'iriio  first 
addressed  you,  leading  to  an  entire  abandonment  of  the  judicial  functions  of  this 
house,  and  a  denial  to  the  sub|ect  of  die  rdief  vriiioh  the  constitution  has  provided 
in  case  of  erroneous  judgments  in  the  courts  bdow— I  need  haidly  pieaa  upon  your 
lordships,  that  you  are  not  bound*  by  the  opinion  of  the  majority  of  the  judges  whom 
you  thought  fit  to  consuk,  although  the  opinkm  is  entitled  to  the  highest  possiUe  respect. 
The  app^  is  not  from  the  imA  judges  to  the  jfib^/tsA  judges,  but  to  this  Chamb«r  of 
the  Imperial  Ftarliament— which  I  hope  will  long  continue  satisfootorily  to  administer 
justice  in  the  last  resort  to  all  the  inlmbitants  of  the  United  Kingdom. 

The  Loan  Cbaitcxllox,  firom  his  place  on  the  woolsack,  put  the  question,  "  Is  it 
your  lordships'  opinion  that  tiie  judgment  of  the  Court  bdow  in  this  case  be  reversed  ? 
As  many  of  your  lordships  as  are  of  that  opinion,  will  say  '  Content.' " 

Loans  Cottsnham,  CAKraaLL,  and  DamfAH  answered  "  Content." 

The  Loan  CHAKcxLLoa.— As  many  as  are  of  an  opposite  opinion,  will  say  "  Not 
content." 

Loan  BaouoHAM  and  one  or  two  other  peers  said  "  Not  content." 

The  Lord  Chancxllob  made  no  dedaratioii  of  what  he  considered  to  be  the 
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opinion  of  their  lordahqw.     After  a  pause  of  some  moments,  the  noble  and  learned  lord 
again  put  the  question  in  the  same  terms,  and  with  the  same  result. 

Lord  Wharhcufpi  (who,  according  to  us^  in  such  cases,  addreased  tiie  home 
from  his  seat)  said^— My  lords,  in  this  state  of  things  I  cannot  help  suggesting  thit 
your  lordships  should  not  diride  the  house  upon  a  question  of  thiis  kind,  wboi  the 
opinions  of  the  law  lords  have  been  already  given  upon  it,  and  the  miyority  is  in  favov 
(^  reversing  the  judgment.  In  point  of  foct,  my  lords,  they  constitute  the  Court  of 
Appeal ;  and  if,  departing  from  what  the  practice  has  ever  been,  noble  lords,  nnleamed 
in  the  law,  should  interfere  to  decide  such  questions  by  their  votes,  inatead  of  kaviog 
them  to  the  decision  of  the  law  lords,  I  very  much  fear  that  the  authority  of  this  house 
as  a  court  of  justice  vrould  be  very  greatly  lessened  throughout  the  country.  Under 
these  circumstances,  and  witb  these  views,  I  beg  leave  humbly  to  suggest,  that  sodi 
of  your  lordships  as  are  not  lords  learned  in  the  law,  and  have  not  beard  the  whole 
case,  and  cannot  be  supposed  to  be  acquainted  with  the  whole  of  the  reasoning  upon 
it,  and  who  are  therefore  not  qualified  to  pass  a  judgment  upon  such  an  occasun, 
should  abstain  altogether  from  voting.  It  is  fiur  better  that  the  character  of  this  house 
as  a  court  of  appeal  and  a  court  of  law  should  be  maintained,  even  though  the  decision 
should,  in  the  opinion  of  your  lordships,  be  objectionable,  as  being  contrary  to  thtt  of 
the  judges,  and  aldioogh  it  should  prove  inconvenient  in  this  particular  instance ;  it  it, 
I  say,  under  such  circumstances,  better  to  concur  in  the  opinion  of  the  majority  of  the 
law  lords,  than  reverse  the  judgment  of  those  persons  who  by  their  education  sad 
s(tation  must  be  beat  able  to  decide  upon  subjects  of  this  nature,  and  who  in  reali^ 
oonatitute  the  court  of  law  in  this  house. 

Loan  Bbouoham.— >I  perfectly  agree  in  the  opinions  expressed  by  my  noble  friend. 
Differing,  as  I  do,  in  opinioa  from  the  majority  of  the  law  lords,  and  concurring  ia 
opinion  with  the  majority  of  the  learned  judges,  both  in  IreUmd  and  here,  on  the 
subject  of  thn  judgment,  while  I  deqply  lament  the  dedskm  which  has  just  been  come 
to,  considering,  as  I  do,  that  it  will  have  a  tendency  to,  I  was  going  to  say,  shake 
confidence  in  this  house ;  but  without  saying  that,  deeply  lamenting  the  deciaicm  which 
has  now  been  come  to,  and  which  I  cannot  go  along  with,  beomse  I  think  it  is  a 
decision  which  will  go  forth  without  authority,  and  come  back  without  respect  ;— 
nevertheksa,  I  highly  approve  of  the  view  of  thia  matter  taken  by  my  noble  friend,  and 
implore  your  lordships  who  have  not  heard  all  the  argumenta,  who  have  not  made  your- 
selves p^ectly  acquainted  with  the  subject,  and  whose  habits  do  not  lead  you  to  take 
part  usually  in  the  discussion  of  such,  questions,  not  to  take  any  part  in  the  decision. 
In  justice  to  mjrselC  and  with  reference  to  a  subject  which  has  been  alluded  to  to>day, 
I  beg  to  aay,  that  when,  on  a  former  occasion,  I  differed  from  the  learned  judges  on  the 
subject  of  the/mA  marriages,!  did  so  in  acase  which  did  not  at  all  resemble  this  case; 
and  I  difibed  from  tiiem  on  that  occaaion  because  they  differed  in  opinion  from  the 
eminent  and  venerable  authority  of  Lord  Stowell,  and  other  learned  persons  well 
capable  of  forming  a  correct  opinion  upon  the  subject,  and  whose  decisions  carry  with 
them  the  greatest  weight  and  authority.  If  it  had  not  been  for  that,  I  should  on  no 
account  have  set  up  my  judgment  against  that  of  the  learned  judges. 

Loan  CAMPBaLx*.-—!  concurred  with  my  noble  and  kamed  friend  in  opposing  the 
unanimous  opinion  of  all  the  judges,  in  the  case  of  the  Irish  marriages.  I  opposed 
their  opinion  then  because  I  thoiight  it  was  contrary  to  the  law  of  Englamd;  and 
I  now  oppose  the  opinion  of  a  majority  of  the  judges,  ordy  because  I  hold  that  opinion 
to  be  equally  contrary  to  the  law  of  England.  With  reference  to  the  distinction 
between  law  lords  and  lay  lords,  and  to  what  has  been  said  as  to  leaving  the  decision 
of  this  case  with  the  law  lords,  it  is  urmecessary  for  me  to  say  more  than  that  such  a 
distinction  is  one  which  is  not  known  to  the  constitution :  but,  nevertheless,  I  thick 
that  no  judge  ought  ever  to  decide  a  case,  all  the  arguments  in  which  he  has  not  heard, 
and  of  which  he  can  therefore  know  comparatively  nothing.  I  believe  that  none  but 
the  law  lords  have  attended  to  the  arguments  in  this  case :  it  would  therefore.  I 
think,  be  proper  that  noble  lords  who  luive  not  heard  the  case  should  abstain  from 
voting. 

The  Lord  Chancbllob. — I  think  those  noble  lords^  who  have  not  heard  the  ai;^* 
ments,  will  decline  voting  if  I  put  the  question  again. 
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The  Earl  of  Stradbrokb  said,  that  he  had  considered  the  subject  most  attentively, 
and  he  was  desirous  of  giving  an  opinion  with  respect  to  it. 

The  Marquess  of  Clanricardb. — My  lords,  I  think  it  right  to  say,  that  if  any 
noble  lord,  not  learned  in  the  law,  who  has  not  heard  the  whole  argument,  votes  in 
addition  to  the  law  lords  on  this  question,  I  shall,  as  a  matter  of  privilege,  think  it  my 
duty  also  to  give  my  vote.  In  stating  that  intention,  I  must  also  say  that  I  should  be 
very  sorry  to  be  reduced  to  that  necessity ;  for  I  should  look  upon  the  coiirse  of  pro* 
ceeding  which  would  oblige  me  so  to  act,  to  be  one  of  the  most  calamitous  nature  to 
this  house  and  the  country ;  but  I  must  add,  that  it  is  not  required  in  this  case,  move 
than  in  any  other,  that  the  particular  lords  who  vote  should  be  those  who  have  studied 
questions  of  this  kind.  I  think  it  infinitely  better  that  all  those  noble  lords  who  are 
not,  in  the  common  acceptation  of  the  term  and  in  the  usage  of  Parliament,  qualified 
to  decide,  should  leave  the  house ;  and  I  hope  that  I  shall  be  allowed  to  do  so,  in 
common  with  all  other  noble  lords  who  are  not  lawyers. 

The  Earl  of  Vbbulam. — I  agree  with  the  noble  lord  who  has  just  addressed 
your  lordships ;  and  therefore,  with  the  permission  of  your  lordships,  I  will  retire. 

All  the  lay  lords  then  withdrew. 

The  question  that  the  judgment  be  reversed  was  again  put,  when  it  was  carried  id 
the  affirmative. 

Judgment  of  the  Court  below  reverted. 
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mony against  the  other.  Beg,  v.  Jenkins 
and  Another^  177 

May  be  a  witness  after  pleading  guilty,  232 

Evidence  of,  183 

ADMINISTERING  POISON,  OR  OTHER 
NOXIOUS  THING. 

A  oount  for  a  common  assault  is  not  supported 
by  evidence  that  the  prisoner  put  Spanish 
flies  in  ale  to  be  taken  by  the  prosecutor,  by 
which  he  was  injured :  neither  will  the 
same  evidence  support  a  count  for  feloni- 
ously causing  to  be  taken  and  received  by 
the  prosecutor  dangerous  and  noxious  things 
under  7  Wm.  4  &  1  Viet,  c  85,  s.  5 ;  nor  a 
count  for  a  misdemeanor  in  attemptiuff  to 
commit  the  same  felony.  Beg.  v.  IVa&den 
andOtkerSy  282 

ADMIRALTY. 
Jurisdiction  o^  2d2 
Droits  of,  349 

ADULTERER. 

Larceny  by,  21 

AFFRAY. 
Indictment  for,  177 

AIDING  AND  ABETTING. 
How  to  be  laid  in  indictment^  126 

APFEARANCK 
Afior  pka  in  abatement,  379 


ARREST. 
Of  jndgmenly  liie 

ARSON. 
Upon  an  indictment  for  axaon,  an  allegation 
that  the  prisoner  set  fire  to  the  premiBSS 
with  intent  to  defcaud  a  certain  insurance 
company  ia  not  proved  b^  shewing  that 
such  oomnanjT  efEDcted  the  msurance,  with- 
out also  shewing  that  they  are  incorporated 
under  the  name  mentioned  in  the  indict- 
ment, because  a  corporation  ia  not  included 
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in  the  word  "person,"  used  in  7  Geo.  4>  c. 
64,  8. 14. 

An  indictment  for  setting  fire  to  the 
dwelling-house'  of  A.  and  B.  is  not  proved 
by  shewing  that  A.  and  B.  are  mortgagees 
of  a  house  fit  for  dwelling  in,  unl^  they 
also  shew  that  they  reside  within  it :  and 
therefore  it  is  not  sufiicient  to  shew  that 
they  are  mortgagees  out  of  possession. 

QuofrCy  whether  an  indictment  for  arson 
can  be  maintained  in  any  case  where  an 
indictment  for  burglary  wiU  not  lie,  except 
in  the  case  provided  foV  by  the  statute  of  a 
man  setting  fire  to  his  ovm  house  ?  Reg.  y. 
Allison^  24 

Semble — A  building  built  originally  for  a 
stable  does  not  cease  to  be  a  stable,  though 
horses  have  not  been  kept  in  it  for  three 
years,  if  nothing  has  been  done  in  the  mean- 
time to  shew  an  intention  of  never  employ- 
ing it  for  that  purpose  again. 

An  "out-house  means  something  an- 
nexed to  an  in-house.  Beg,  v.  Hammond,  60 

Setting  fire  to  a  single  detached  tree  is  not 
arson  within  7  &  8  Geo.  4^  c.  30,  s.  17. 
Eeg.  V.  Davy  andAnothery  60 

A  stable  was  set  on  fire,  which  adjoined  a 
dwelling-house ;  the  flames  communicated 
to  the  dwelling-house  in  which  members  of 
the  family  had  been  sleeping;  but  it  did 
not  appear  whether  the  house  took  fire  be- 
fore tney  left  the  house  or  after.  Held,  that 
if  it  were  after,  the  prisoner  could  not  be 
convicted  of  setting  fire  to  the  dwelling- 
house,  persons  being  therein  at  the  time. 
B^.  V.  Warreny  68 

A  shed  or  cabin,  though  built  of  stone,  roofed, 
and  with  door,  fireplace,  and  window,  does 
not  constitute  a  house  in  cases  of  arson, 
under  1  Vict.  c.  89,  s.  3,  where  the  building 
has  not  been  slept  in  with  permission  of  the 
owner.    Beg,  v.  England  and  Another y  79 

ART,  WORKS  OF. 
Malicious  injuries  to,  stat.  8  Vict.  c.  44^  Ap. 
xvii 

ARTICLES  OF  THE  PEACE. 

Where,  upon  articles  of  the  peace  being  ex- 
hibited, the  Sessions  order  the  defendant  to 
find  sureties  in  a  certain  amount,  and  do 
not  order  that,  in  case  of  default,  he  shall 
be  imprisoned,  magistrates  out  of  sessions 
have  no  power  to  commit  upon  refusal  to 
find  such  sureties.  Reg,  v.  Justices  of  Hunt" 
ingdony20Q 

ASSAULT. 
Where  the  indictment  charges  a  joint  assault, 
and  there  is  but  one  count,  if  an  assault  by 
one  onl^  is  proved,  the  prosecution  cannot 
eive  evidence  of  other  assaults,  but  the  de- 
fendants must  be  acquitted.  R^,  v. 
Traughton  and  Anothety  197 

Where  an  indictment  against  two  persons  for  I  Appearance  by,  368 


an  assault  contained  but  one  count,  and  an 
assault  by  one  of  the  defendants  was  proved 
b^  the  prosecutor,  he  was  not  allowed  to 
give  evidence  of  other  assaults.  Reg.  t. 
brordon  and  Anothery  259 

ASSAULT  AND  STEALING  FROM  THE 
PERSON. 

Where  the  indictment  charges  the  prisoner 
with  assaulting  and  stealing  from  the  pro- 
secutor's person,  the  assault  of  which,  on 
such  indictment,  the  jury  may  find  the 
prisoner  guilty,  is  a  common  assault  onhr, 
and  not  an  assault  with  intent,  &c.  Tbb 
indictment  should  allege,  that  the  prisoner 
assaulted  the  prosecutor  with  intent  to  stedl, 
and  actually  aid  steal, from  his  person;  and 
then  the  jury  might  find  him  guilty  of  an 
assault  with  the  felonious  intent.  K^.  v. 
Trigg  and  Anothery  8 

ASSAULT,  WITH  INTENT  TO  ROR 
On  an  indictment  for  an  assault  with  intent 
to  rob,  the  prisoner  cannot  be  convicted  of  a 
common  assault  for  an  assault  committed 
subsequentlv  to  that  in  which  the  felonioos 
intent  is  chaiged.  Reg.  v.  Samdyt  aai 
Another,  e 

ASSAULT— FELONIOUSLY  STABBING 
-JOINT  ASSAULT. 

If  several  prisoners  are  jointly  indicted  for  a 
felony,  which  includes  an  assault  against 
the  person,  the  jury  are  at  liberty,  under 
Stat.  7  Wm.  4  &  1  Vict.  c.  85,  a.  1 1,  to  find 
some  guilty  of  the  felony  and  others  of  an 
assault  only.    R^.  v.  Elliot  and  OtherSy  dS 

ASSAULT,   WITH  INTENT   TO  DO 
GRIEVOUS  BODILY  HARM. 

The  fact  of  striking  a  man  with  the  fist  witii 
force  enough  to  break  his  jaw  is  not,  pertt, 
evidence  sufficient  of  intent  to  do  grievous 
bodily  harm.    Reg,  v.  WheeleTy  106 

Prisoner  convicted  for  attempting  to  dis- 
charge fire-arms  cannot  be  convicted  of 
an  assault,  45 

Indictment  for,  177 

Conviction  for,  under  indictment  for  cutting 
and  wounding,  207 

Conviction  for,  under  charge  of  rape  on  a 
chUd,  225,  247 

Cannot  be  sustained  under  an  indictment  for 
administering  poison,  283 

ASSISTANT  OVERSEER. 
Not  a  derk  or  servant,  855 

ATTORNEY. 

An  indictment  upon  6  &  7  Vict.  c.  73,  a.  2, 
for  practising  as  an  attorney  at  Quarter 
Sessions,  will  not  be  quashed  upon  c«r- 
tiorariy  it  not  being  clearly  bad.  Reg.  v. 
Bttchanariy  200 

Production  of  documents  by,  258 
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AUTHORITY. 
To  receive  money  in  embezzlement,  187 


BAIL. 
In  Error,  stat,  8  Vict,  c,  68,  Ap.  xx 

BANK-NOTE. 

Indictment  for  stealing,  106 

BANK  POST-BILL. 

Forgery  of,  4 

BANKRUPT. 

Indictment  of  a  bankrupt  under  6  &  6  Vict. 
c.  122,  8.  32,  for  not  surrendering  for  the 
purpose  of  his  examination,  after  notice 
thereof  in  writing,  to  be  senred  as  therein 
prescribed,  must  contain  an  averment  that 
such  notice  had  been  served  upon  the  pri- 
soner. 

Whether  such  service  must  be  at  his 
place  of  abode  ;  quoere  ? 

Sembky  that  if  a  bankrupt  has  once  sur- 
rendered, any  sub8ec[uent  omission  to  attend 
an  adjourned  meeting  is  not  within  the 
Act.    Reg.  v  KenHcky  146 

Indictment  of,  for  obtaining  goods  on  credit 
by  false  pretences,  Ap.  iii 

BARRISTER. 
A  barrister  who  conducts  a  criminal  prosecu- 
tion on  his  own  behalf  is  entitled  to  no 
other  privilege  than  an  ordinary  person, 
and  will  not  therefore  be  allowea  to  com- 
ment on  the  evidence  or  address  the  jury. 
Reg.  V.  Sarah  PMUipSy  17 

BASTARDY,  DISOBEDIENCE  TO 
ORDER  OF. 
A  notice  given  by  the  guardians  of  a  union 
to  a  person  intended  to  be  chara^ed  as  father 
of  a  bastard  child  under  the  4  &  5  Wm.  4, 
c,  76,  and  2  &  3  Vict.  c.  85,  is  sufficient  if 
signed  by  a  majority  of  Uie  guardians  of 
the  union  duly  assembled  at  a  meeting  of 
the  board  of  guardians,  and  need  not  be 
signed  by  the  whole  body  of  guardians,  nor 
by  a  majority  of  them. 

An  order  in  bastardy  under  the  same 
statutes  alleged  that  it  was  duly  proved  to 
the  justices  that  the  child  was  bom  a  bas- 
tard, and  was  chargeable,  and  that  it  was 
duly  proved  on  oam  there,  as  well  by  the 
evidence  of  the  mother  as  upon  other  testi- 
mony corroborative  in  material  particulars 
of  her  evidence,  that  W.  M.  was  the  father 
of  the  said  child. 

Held,  that  it  was  sufficiently  stated  that 
the  evidence  upon  which  the  order  was 
made  was  taken  upon  oath.  Held  also, 
that  if  it  had  not  sufficiently  appeared, 
that  would  have  been  an  objection  to  the 


order  as  well  under  the  statutes  above  cited 
as  under  the  present  statute  of  7  &  8  Vict, 
c.  101.    Rtg.y.  JV.  Marchant,  203 

BIGAMY. 

The  offence  of  bigamy  consists  simply  in  a 
married  person  marrying  another  during 
the  life  of  the  former  husband  or  wife,  and 
is  not  affected  by  the  consideration  whether 
such  a  marriage  would  have  been  legal  or 
illegal  on  other  rounds.  When,  tlierefore, 
a  woman  already  married  and  having  a 
husband  alive  marries  with  the  widower 
of  the  deceased  sister,  she  is  guilty  of 
bigamy,  though  by  the  5  &  6  Wm.  4,  c. 
54^  such  a  marriage  is  declared  to  be  null 
and  void  to  all  intents  and  purposes  what- 
soever.   Reg.  V.  Baum,  33 

Indictment. 

An  indictment  for  bigamy  need  not  contain 
any  other  averment  of  the  subsistence  of 
the  first  marriage  at  the  time  of  the  second 
than  is  involved  in  the  usual  allegation, 
**  A.  B.,  his  former  wife,  being  then  alive.** 
In  the  record  of  the  sentence  it  is  not 
necessary  to  make  any  reference  to  the 
statute  or  statutes  under  which  it  is  pro- 
nounced.   Murrey  v.  The  Queeriy  202 

An  indictment  for  bigamy,  averring  the  first 
marriage,  and  that  "said  A,  afterwards, &c., 
feloniously  and  unlawfully  did  marry  and 
take  to  husband  one  J.,"  ^c,  without  aver- 
ring that  the  second  marriage  took  place 
**  whilst  the  prisoner  was  so  married  as 
aforesaid,"  is  bad.  If  tlie  defect  be  cui«d 
hy  a  subsequent  averment,  that  **  the  said 
A.  was  then  and  there  married,  the  said  J., 
her  former  husband,  being  now  alive  *'— . 
Quopre  ?    Reg.  v.  Maty  Apl^y  71 

Evidence. 

Upon  an  indictment  for  bigamy,  when  the 
proof  of  the  first  marriage  consists  only  of 
declarations  made  by  the  prisoner  that  he 
was  married  to  his  first  wife  in  a  foreign 
country,  and  no  proof  of  the  custom  of  the 
country  as  to  the  law  of  marriage  is  given, 
it  is  a  question  for  the  jury,  whether  they 
can  infer  that  the  prisoner  is  such  a  person 
as  might  have  been  married  in  that  country 
in  the  manner  mentioned  in  such  declara- 
tion.   Reg.  V.  Simmondey  30 

Allowance  of  first  wife's  expenses  in,  44 

BILL  OF  EXCHANGE. 
Forgery  of,  164 

BRAZILIAN  TREATY. 

Construction  of,  292 

BURGLARY. 

The  prisoner  was  proved  to  have  broken  a 
pane  of  ^lass,  ana  to  have  inserted  a  knife, 
with  which  he  pushed  back  tlie  window- 
fastener.    He  was  charged  with  breaking 
z2 
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and  entexingy  with  intent  to  flteal  the  goeds 
of  the  prosecutor.  Held,  that  there  was  a 
sufficient  enlry;  hut  tiiat  there  wbs  no 
evidence  that  the  entry  was  with  the  intent 
laid  in  the  indictment.    Meg,  y.  Tudery  73 

13ie  dweUing-house  was  alleged  to  he  in 
psrish  A. ;  the  eyidence  shewed  that  it  was 
partly  in  parish  A.  and  partly  in  parish  K, 
but  that  tne  part  hroken  was  situated  in  A. 
— Held  a  go<^  description. 

The  indictment  alleged  the  intent  to  he 
then  and  there  (yiz.  in  the  parish  of  A.)  to 
steals  and  further,  that  the  prisoners  did 
then  and  there  steal  certain  property. 

The  room  in  which  the  felony  was  com- 
mitted was  partly  in  parish  A.  and  partly 
in  B. ;  the  property  actually  stolen  was  in 
part  B.,  but  in  the  same  room  there  was 
abundant  other  property  of  the  prosecutor 
situated  in  part  A. 

Held,  that  the  portion  of  the  charge 
which  alleged  an  actual  stealing  in  A. 
might  he  reiected,  and  the  prisoners  might 
be  convictea  of  breaking,  with  intent  to 
steal  property  in  the  parish  of  A,  E^p,  y. 
Ourvell  and  Others^  190 

A.,  an  insolyent^  lived  in  a  house  taken  by 
nis  daughter,  who  carried  on  a*busi;iess 
there,  in  connection  with  her  mother,  for 
the  benefit  of  her  parents,  the  daughter 
residing  at  a  distance :  Held  to  be  rightly 
laid  as  the  dwelling-house  of  A.  /2a^  y. 
Bridges  and  Others^  261 

Where  the  only  evidence  that  the  breaking 
took  place  alter  nine  o'clock  was»  that  a 
little  before  nine  the  church  was  securely 
locked,  an  acquittal  was  directed. 

Indictment  for  breaking  and  entering  a 
church,  with  intent  felomoualy  and  sacri- 
legiously to  steal. 

The  onus  of  proving  that  the  breaking 
occurred  after  nme  o'clock,  so  as  to  merge 
the  misdemeanor  in  the  Mony,  lies  upon 
the  prisoner. 

An  acquittal  on  the  previoos  indictment 
for  the  rolony  is  sufficient  proof  tiiat  the 
offence  did  not  amount  to  felony.  It  is 
sufficient  to  allM;e  in  the  indictment  the 
intent  to  steal  the  property  in  tiie  chmdi, 
without  stating  the  owneruiip  of  such  pro- 
perty.   JR^,  y.  NickoUu  tmaAnoihery  218 

BURGLARY,  WITH  VIOLENCE. 

If  two  persons  commit  a  crime  and  one  use 
violence  after  the  other  has  escaped,  to  pre- 
vent capture,  only  the  one  so  using  violence 
is  within  the  statute.  Bm,  y.  Harvey  and 
Anotker,21 


CANAL  COMPANIES. 
May  present  indictments,  Ap,  xvii 


CAFI!K>N. 
Of  the  indiotmant^  defaniUnfa  xig^  to  aes 
a  copy  of,  369 

CATTLE,  MALICIOUSLY  WOUNDING. 

Quan^y  whether  in  an  indictment  for  ma- 
liciously wounding  cattle  under  the  7  &  8 
Geo.  4,  c  90,  s.  16,  it  is  necessary,  since  tiie 
1  Vict.  c.  90,  s.  2,  to  prove  mahce  against 
the  owner.    Begi,  v.  Mumffrd,  149 

Cattle  killing,  indictment  for,  17d 

CERnORARL 

Where  a  defendant  seeks  to  remove  snindiet- 
ment  by  certiorari  into  the  Queen's  Bench, 
although  he  may  be  in  costody  at  the  time 
on  civil  process,  he  must  still  enter  into  tbe 
recognizances  specified  in  5  /k  6  Wnu  4, 
c  38,  s.  2.    Beff.  y.  A.  ColUnffrid^  26 

When  an  application  is  made  to  remoine  into 
this  court  an  indictment  found  at  an  inferior 
court,  upon  a  suggestion  that  difficult  points 
of  law  will  most  likely  arise,  such  praits 
should  be  specifically  stated.  Bm,  t. 
Hodges,  194 

It  is  no  sufficient  ground  for  granting  a  ear- 
tiorari  to  remove  an  indictment  from  tite 
Central  Criminal  Court  that  the  defendant 
b  a  reputable  tradesman,  and  tiiat  he  be- 
lieves the  prosecution  has  been  instituted 
from  malicious  motives  by  one  of  tiie  wk- 
nesses. 

It  is  a  sufficient  ground,  however,  for  the 
writ,  that  the  proseoution  is  an  HnygBsl 
one,  and  is  instituted  at  the  immediate 
instance  of  the  Crown,  and  upon  wludi  the 
high  Crown  officers  will  attend  to  nn>- 
seoute,  and  that  the  defendant  thenrare 
desires  a  special  jury  and  the  aasistanee  <^ 
Queen's  counseL  Jxegi,  v.  Jeffk  and  Ja- 
Qthm\  194 

CHALLENGE. 
Wlxere  a  par^  has  the  ri^t  of  challenge,  he 
is  not  entitled  to  ask  a  juryman  questiinis 
f orthe  purpose  of  eliciting  whetherit  yrwM 
be  expedient  to  exercise  such  rig^  Btg. 
y.  Siewafi  and  Anctker,  174 

To  the  array,  394 

CHARACTER. 
Evidence  as  to,  291 

CHECK. 
Evidence  of  foigery  o^  18i 
Eyidence  of  laroeny  o^  222 
When    admisniUe   in   eyidenoe    witiMnit  i 
stamp,  174 

CHURCH. 
Stealing  izom^  62, 351 

COINING* 

POSSBSSLKG  A  MoULD. 

An  indictment  alleging  that  the  piisoiier  htd 
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in  his  possession  a  mould  for  coining  is  bad 
for  uncertainty,  nnkss  it  expressly  states 
that  at  the  time  it  was  in  his  possession  it 
was  impressed  with  the  stamp  of  a  current 
coin  of  the  realm.  B^.  v.  P.  Richmond^  9 
Upon  an  indictment  against  a  party  under 
2  Wm.  4,  c  34,  s.  10,  for  having  in  his 
possession  a  moiild,  upon  which  was  made 
and  impressed  the  figure,  on  one  of  the 
sides,  of  a  shilling,  it  is  not  sufficient  to 
shew  that  the  prisoner  has  in  his  possession 
a  mould,  on  one  side  of  which  there  is  a 
perfect  impression,  but  without  a  channel 
through  which  the  metal  runs,  unless  it 
can  slso  be  shewn  that  coin  can  be  made 
by  it.    Reg,  v.  MacMillany  41 

Uttering. 
A.  and  B.  were  indicted  for  jointly  uttering 
counterfeit  coin.    The  eyidenoe  was,  that 

A.  went  into  a  shop  and  uttered  the  same, 

B.  remaining  outside  at  a  distance  of  fifty 
yards  :  Hela,  that  before  B.  could  be  con- 
▼icted,  it  must  be  shewn  that  he  was  so 
near  to  A.  as  to  be  able  to  assist  her  in  such 
littering,  as  by  a  sign,  &c.  Sed  ^uare, 
Mtg.  y.  Hc^es  and  Anoihery  362 

CONCEALING  BIBTH. 

To  support  an  indictment  for  concealing  the 
birth  of  a  child,  it  is  neceeeazy  to  prore 
some  act  of  conceidment  by  the  prisoner. 
Reg,  V.  Derham^  56 

If  the  mother  be  sided  and  assisted  in  con- 
cealing the  birth  of  a  child  by  another 
person,  both  may  be  indicted  as  principals, 
under  stat.  9  Geo.  4,  c.  31,  s.  14.  But  the 
fact  of  concealment  by  the  mother  must  be 
proved,  or  the  person  aiding  and  abetting 
must  be  acquitted.  And  so  where  the  evi- 
dence aRainst  the  mother  consisted  only  of 
the  confession  of  her  sister,  indicted  with 
her  for  the  conceabnent,  it  was  held,  that 
as  that  could  not  be  evidelioe  against  the 
mother,  no  evidence  under  the  statute  was 
proved,  and  that  no  one  could  therefore  be 
convicted  of  aiding  and  abetting,  and  both 
the  prisoners  were  therefore  acquitted* 

Sembley  that  tiddng  the  body  away  from 
the  place  where  it  was  bom  to  the  house  of 
a  married  sister,  living  at  a  distance,  for 
the  purpose  of  having  It  there  buried  in  a 
churchyard,  is  not  a  concealment  within 
the  Act.  Beg.  v.  WaUridge  <md  Another, 
338 

Any  concealment  or  disposition  of  the  dead 
body  of  a  child,  whether  it  be  final  or  tem- 
porary, is  within  9  Geo.  ^  0.31,8.14.  Reg. 
V.  FamhoMy  349 


CONFESSION. 
Where  a  prisoner  is  about  to  make  a  con- 
fession to  a  policeman,  he  ought  not  to  be 
cautioned  by  the  latter  as  to  the  conseouence 
of  his  so  doing.  Reg.  t*  WatU  and  Otkers, 
75. 


When  receivable,  54 
What  deemed  an  inducement  to,  76 
When  not  receivable,  106 
Evidence  of,  364 

CONSPIBACY. 

In  a  count  for  a  conspiracy,  the  overt  act  set 
out  must  be  averred  to  iJe  within  Ihe  object 
of  the  conspiracy  as  stated  in  the  indict- 
ment. Reg.  V.  Creo.  Henry  and  Another^ 
101  ' 

What  is  sufficient  evidence  of  the  connec- 
tion between  the  parties  charged  to  warrant 
the  admission  of  statements  made  by  one  of 
them. 

Variance  in  the  date  of  the  instrument 
which  formed  the  subject-matter  of  the 
charge  as  between  the  indictment  and  the 
evidence,  held  immaterial,  or  at  least  the 
sul^ect  of  amendment. 

Where  defendants  were  indicted  for 
falsely  conspiring  to  indict  the  prosecutor 
for  an  offence — Held,  that  the  falsity  of  ti^e 
original  charge  was  not  essential  to  be 
proved,  though  the  absence  of  such  proof 
was  matter  for  the  jury  to  take  into  ^«r 
consideration  in  estimating  the  bona  or  mala 
fdeB  of  the  former  prosecution.    Reg.  v. 

EVZDBNCE. 

Twa  documents,  printed  by  direction  of  one  of 
the  traversers,  and  one  of  whidi  was  signed 
by  another  of  them,  were  admitted  in  evidence 
in  support  of  an  overt  act  in  an  indictment 
for  conspiracy,  though  neither  the  printing 
nor  publishing  them  was  laid  as  an  overt  act 
in  the  indictmen^  nor  snecified  in  the  bill 
of  particulars  as  intendea  to  be  relied  on  in 
evidence.    R^.y.(fCoimeSLy2^ 

CONSTABLE. 
When  extra  costs  will  not  be  allowed  to,  43 

CONTINUANCE. 
Of  irial  at  bar,  407 

CONTRA  FORMAM  STATUTL 
Allegation  of,  80,  179 

CONVERSATIONS. 
Between  deceased  and  another  person  before 
murder,  admissible,  95 


CONVICTION. 
For  stealing  in  a  dwelling-hoioe,  when  had, 
199 

COPPER. 


Indictment  for  stealing,  not  maintained  by 
proof  of  stealing  copper  nails,  143 

CORONER'S  INQUISITION. 

It  is  the  duty  of  the  coroner  to  draw  up  the 
inquisition  for  the  signature  of  the  jurors 
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immediately  after  their  verdict  is  returned, 
and,  under  ordinary  circumstances,  he 
ought  not  to  adjourn  to  a  suhse^ent  day. 

where  he  did  so  adjourn,  and  upon  the 
jury  refusing  to  sign  what  he  alleged  to  he 
m  suhstance  their  verdict^  threatened  to 
commit  them,  upon  which  they  signed  the 
inquisition,  it  was  set  aside. 

A  rule  nisi  to  quash  a  coroner's  inqui- 
sition, upon  an  objection  relatine^  only  to 
the  finding  as  to  one  person  named  therein, 
need  not  be  served  upon  the  other  persons 
named. 

A  coroner's  inquisition,  charging  two 
persons  with  having  caused  the  death,  may, 
for  misconduct  in  the  coroner  in  reference 
to  one  only,  be  quashed  as  to  that  one 
only. 

It  is  not  necessary  to  insert  a  clause  for  a 
writ  of  melius  inquirendum  in  a  rule  to 
quash  the  inquisition.  Beg.  v.  Mailet  and 
Others,  236 

COSTS. 

When  on  an  indictment  found  at  the  assizes 
the  venue  is  changed,  at  the  instance  of  the 
defendant,  to  another  county,  and  he  enters 
with  a  surety  into  the  usual  bond  to  pay 
all  additional  costs  incurred  in  consequence 
of  such  change,  and  where  the  commission- 
day  in  the  latter  county  is  on  a  Saturday, 
and  in  the  former  county  in  the  middle  of 
the  week,  he  is  properly  chargeable  with 
the  costs  of  the  witnesses  in  staying  at  the 
assize  town  on  the  Sunday,  as  they  were 
all  bound  to  have  been  there  on  the  com- 
mission-day, and  this,  notwithstandinc^  the 
case  is  tried  on  the  first  day  of  busmess. 
The  Master  is  justified  in  allowing  what  he 
conceives  to  have  been  the  real  extra  costs, 
notwitlistanding  in  so  doing  he  may  ^ow, 
in  fact,  all  the  money  which  has  been 
really  paid  to  the  witnesses.  Beg,  v.  Neuh 
ton,  195 

The  prosecutor  of  an  indictment,  which 
has  been  removed  by  certiorari  at  the  in- 
stance of  a  defendant,  is  entitled  to  his 
costs  under  the  5  &  6  Wm.  &  M.  c.  11,  s.  3, 
if  the  defendant  be  convicted,  although  the 
whole  of  the  money  necessary  for  carrying 
on  the  expenses  of  the  prosecution  has  oeen 
advanced  oy  other  parties  on  his  promise  to 
repay  them. 

On  an  indictment  for  impeding  the  navi- 
gation of  a  river  which  is  an  ancient  high- 
way, persons  who,  in  consequence  of  the 
nuisance,  have  experienced  danger,  or  have 
been  compelled  to  wait  an  unusual  length 
of  time  before  thev  could  disembark  at  a 
landing-place  which  they  had  used  before 
the  creation  of  the  nuisance,  are  parties 
grieved  within  the  meaning  of  5  &  6  Wm. 
&  M.  c.  11,8.3. 

The  fact  that  the  prosecutors  of  an  indict- 
ment which  has  been  removed  by  certiorari 


have  been  paid  their  expenses  as  witnesses, 
or  for  other  services  relating  to  the  trial, 
though  a  proper  matter  to  be  considered  by 
the  Master  on  taxation,  is  not  a  reason  why 
a  side-bar  rule  for  referring  it  to  the  Mas- 
ter to  tax  the  costs  of  the  prosecutors  to  be 
paid  by  the  defendants,  under  the  5  &  6 
Wm.  &  M.  c.  11,  s.  3,  should  be  discharged, 
nor  is  the  fact  that  an  indictment  has  been 
removed  by  certiorari,  at  the  Instance  of  one 
only  of  several  defendants,  a  reason  for  dis- 
charging such  side-bar  rule.  iZw.  v.  Sir 
B.  JDobim  and  Others,  251 

On  an  indictment  for  a  nuisance,  77 
Of  indictment   for  non-repair    of   a  high- 
way, 243 

COUNSEL. 

Counsel  for  the  prosecution  has  a  right  to 
reply  generally,  even  where  witnesses  to  dia- 
racter  only  are  called  for  the  defence.  It 
is  in  the  discretion  of  counsel  whether  he 
will  exercise  that  right,  and  it  will  be  sanc- 
tioned by  the  Court  where  the  counsel  for 
the  prosecution  is  of  opinion  that  a  falladons 
argument  has  been  ^sed  for  the  defence. 
22^.  V.  CorfeU,  123 

For  the  defendant — ^ruleas  to  their  address- 
ing the  jury,  63 

Right  of,  to  read  from  medical  books,  94 

May  address  jury  after  prisoners'  state- 
ment, 113 

Riffht  o^  339 

Only  one  will  be  heard  on  demurrer,  115 

CRIMINAL  INFORMATION. 

In  a  criminal  information,  or  indictment, 
the  nrosecutor,  if  a  forei^  nobleman,  mar 
be  described  by  that  title  by  which  he  is 
{generally  known.  Therefore,  a  criminal 
information,  which  described  the  prosecutor 
as  "  Charles  Frederick  Augustus  William, 
Duke  of  Brunswick  and  Luneburg,"  was 
held  sufficient,  he  being  generally  known 
in  this  country  by  that  title,  though  in  fact 
another  person  was  the  reigning  duke, 
Be^.  V.  B.  Gregory,  263 

For  hbel  on  a  mayor,  122 

For  a  libel,  344 

CUTTING  AND  WOUNDING. 

In  an  indictment  for  feloniously  cutting 
and  wounding,  with  intent  to  disable  an3 
do  grievous  bodily  harm,  the  felonv  is  not 
supported  by  proof  that  the  prosecutor,  in 
the  act  of  warding  off  a  blow,  pushed  his 
hand  M^ainst  that  of  the  prisoner,  and  so 
received  a  wound  on  his  finger,  the  prisoner 
having  cut  and  slit  the  smock  frock  of  the 
prosecutor  in  a  manner  which  indicated  .in 
intention  to  iniure  that  garment,  and  not 
the  person  of  the  prosecutor.  These  hicis, 
however,  are  sufficient  to  support  a  con- 
viction for  a  common  assault.  Bea,  v.  W, 
Day,  207 
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Evidence  op  Intent. 
On  an  indictment  for  cutting  and  wounding, 
with  an  intent  to  do  grievous  bodily  harm, 
it  appeared  that  the  prisoner  had  no  quarrel 
with  the  prosecutor,  but  had  given  him 
the  wouna,  supposing  him  to  be  another 
man,  with  whom,  shortly  before,  he  had  a 
dispute.  Held,  that  the  evidence  was  suf- 
ficient to  support  the  charge  of  intending 
to  wound  theprosecutor.  {Per  Alderson,B., 
overruling  R.  v.  HoUy  7  C  &  P.  618). 
Eeff,  V.  Lynch,  361 


DEADLY  POISON. 

Meaning  of  the  tenn,  184 

DEAF  AND  DUMB  WITNESS. 
Incapable,  185 

«  DEER." 
In  7  &  8  Geo.  4,  c.  29,  s.  26,  includes  a  fawn,  58 

DEFACING. 
Parish  register,  88 

DEMURRER. 
Only  one  counsel  will  be  heard  in,  115 
Time  to  ^oin  in,  379 
Joinder  m,  385 

DEPOSITIONS. 
Practice  as  to  copies  of,  223 

DESERTING  A  SEAMAN. 
Indictment  under  5  &  6  Wm.  4,  c.  19,  against 
a  master  of  a  vessel  for  leavine  behind  in 
foreign  parts  a  seaman,  one  of  his  crew. 

A  certificate  by  the  authorized  officer,  to 
the  effect  that  the  master  had  sworn  before 
him  that  the  seaman  had  deserted,  is  insuf- 
ficient under  the  42nd  sec.  of  5  &  6  Wm.  4^ 
c.  19. 

The  fact  of  the  desertion  must  be  certified 
by  the  officer    Beg.  v.  Smiscn,  188 

DESERTION. 
Evidence  of,  when  necessary,  188 

DILATORY  PLEA,  283 

DOCUMENTS. 

Public,  will  be  detained  by  the  Court^  62 

Production  of,  258 

Heception  of,  in  conspiracy,  397 

DOCUMENTARY  EVIDENCE. 
Statute  as  to,  Ap.  xxv 

DOG-STEALING. 
Statute  8  Vict.  c.  47,  Ap.  xvii 

DUELLING. 
Law  of,  339 


DUPLICITY. 

When  indictment  not  bad  for,  115. 

DYING  DECLARATIONS, 
6,  53,  95,  151,  339 


ELECTION. 
When  prisoner  must  make,  51. 

EMBEZZLEMENT. 

Where  an  agent  entered  on  account  a  larger 
amount  as  paid  for  his  employer  than  he 
really  had  paid :  Held,  that  this  was  not 
sufficient  to  support  an  indictment  for  em- 
bezzling the  difference  between  the  sum 
entered  as  paid  and  that  really  paid.  Reg» 
v.  Wm,  Chapmany  47. 

An  indictment  for  embezzlement  cannot  be 
supported,  unless  there  either  be  an  em- 
ployment of  the  prisoner  as  a  servant  by 
the  prosecutor,  or  an  express  authority  l>e 
given  to  him  to  demand  and  receive  the 
money  charged  to  have  been  embezzled  by 
him.    Reg,  v.  Bearcoeky  187 

Qucere,  whether  proof  of  a  servant's  ab- 
sconding be  sufficient  to  sustain  an  indict- 
ment for  embezzlement?  Reg.  v.  Tucktr,  235 

An  assistant  overseer,  appointed  under  59 
Geo.  3,  c.  12,  s.  7,  is  not  "a  clerk  or  ser- 
vant "  to  the  overseers  so  as  to  be  guilty  of 
embezzlement.  Beg.  v.  Sampson^  355 

And  larceny,  distinction  between,  95 

EVIDENCE. 
Accomplice. 
The  confirmation  of  the  evidence  of  an  ac- 
complice   against    one    of   two    prisoners 
jointly  indicted  is  sufficient.    Sed  puere. 

The  Court  has  no  right  to  withdraw  the 
evidence  of  an  accomplice,  even  thoueh 
unconfirmed,  from  the  consideration  of  tne 
jury.    Beg.  v.  Andrews  and  Another,  183 

Another  Felont. 
Evidence  of  another  felony  will  be  received, 
when  it  is  necessary  to  establish  the  charge 
on  which  the  prisoner  is  being  tried.    Beg* 
Y.E.May,  236 

Character. 
A  witness  to  the  good  character  of  a  pri- 
soner cannot  be  cross-examined  as  to  cir- 
cumstances of  suspicion  against  the  prisoner, 
which  occurred  upon  the  same  day  as  the 
alleged  offence  was  commited.  Beg,  v. 
Began  and  Another,  291 

Confession. 
A  constable  said  to  a  prisoner  in  his 
custody,  "  You  are  apprehended  on  a  seri- 
ous charge,  take  care  that  you  don't  say  any 
thing  to  injure  yourself;  but  if  you  can 
say  any  thing  in  your  defence,  we  are 
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willing  to  hear  it,  and  to  send  to  any  per- 
son to  assist  you.'* 

Held,  that  the  word  "defence"  neces- 
sarily oonveyod  to  the  prisoner's  mind  that 
what  he  said  would  be  to  his  benefit ;  and 
that,  therefore,  the  statement  of  the  pri- 
soner was  inadmissible.  Reff.  y.  Hom- 
hrooky  54 

Caution  to  a  prisoner,  that  what  she  says 
will  be  used  against  her  on  the  trial,  will 
prevent  the  lec^tion  in  eyidoioe  of  any 
statement  made  m  consequence.  Ee^.  r. 
Furl^y  76 

Where  a  prisoner  about  to  be  oommitted 
on  a  cha^  of  felony  was  told  that  he  was 
at  liberty  to  make  any  statemmit,  but  that 
whatever  he  said  would  be  taken  down  and 
used  against  him,  and  the  prisoner  thert^- 
upon  made  a  statement,  which  was  reduced 
into  writing,  and  sought  to  be  given  in 
evidence  against  him  on  his  trial :  Held, 
that  it  could  not  be  received.  Rtg.  v. 
Hams^  106 

If  a  statement  made  by  a  prisoner  alW  an^ 
inducement,  is  afterwards,  and  after  tlie 
prisoner  hais  been  cautioned  that  what  ho 
says  will  be  taken  down  luid  may  be  used 
against  him,  recognized  and  confirmed  by 
the  prisoner  in  terms,  that  recognition  ^ml 
render  the  whole  admissible.  Be§.  r, 
Momer^  364 

Conversations. 
Conversations  between  deceased  and  ano- 
ther person  previous  to  the  murder  are  ad- 
missible on  reasonable  evidence  being  given 
that  such  person  and  the  prisoner  were 
identical.    Reg.  v.  DalmaSy  95 

Documents  nr  Court. 
Where  the  attorney  of  a  defendant  on  a 
criminal  trial  holds,  as  attorney  for  ano- 
ther person,  a  document  which  he  admits  to 
have  with  him  in  court,  and  the  productiiPii 
of  which  is  requisite  for  the  purposes  of  tiie 
trial,  he  is  bound  to  produce  it,  although 
he  has  not  been  served  with  a  subpoena 
duces  tecum.    Reg.  v.  Norih^  258 

Dtino  Declarations. 
In  a  prosecution  for  murder,  it  awpeareJ 
that,  shortly  before  the  death  of  the  de- 
ceased, the  surgeon  said  to  her,  "  I  sec, 
Mrs.  Brooks,  you  are  very  poorly;"  to 
which  she  rephed,  "  I  am  -,  he  then  said, 
**I  hope  you  will  get  over  this ;"  she  said, 
**  I  can't  tell  what  the  end  of  it  may  be ;  I 
do  not  think  I  shall  recover."  This  was 
at  nine  o'clock  in  the  evening;  and  at  one 
o'clock  on  the  same  day  she  had  requestetl 
her  brother-in-law  **  to  take  her  home  that 
she  might  die."  Held,  that  a  statement 
then  made  by  her  in  the  presence  of  a 
magistrate  was  admissible  in  evidence  as  a 
declaration  made  tw  articulo  mortis.  Reg.  v. 
Brooks,  6 


A  strong  senw  of  danger  fawadeA  on  a  senM 
of  pun,  and  not  arising  from  any  know- 
ledge of  the  complaint,  ooes  not  oonrtitBte 
flodi  a  conviction  of  impending  diasc^tioa 
as  to  render  the  dedantiona  of  deceased 
admissible  as  dyim^  deelarationa. 

Great  anxiety  &r  the  azrival  of  the  sar- 
geon  is  not  deeisive  one  way  oar  the  other. 

Religions  expressions  aieetrong  evidence, 
and  in:  many  cases  «»duttv«  evidence,  of 
the  abandonment  of  all  hope. 

The  making  of  a  will,  accompanied  with 
expressions  that  if  the  party  aent  for  did 
not  quickly  come,  she  (decec^ed)  would  be 
gone  before  his  arrival,  is  evidence  of  the 
abandonment  of  all  hope.  Reff.  y.  7hh 
maSy  52 

Conversations  between  the  deceased  and 
others,  immediately  preceding  her  death, 
are  admissible  in  order  to  shew  the  con- 
dition she  was  in  at  the  time  of  maldng  a 
particular  statement. 

A  dying  decSaralion  cannot  be  received  with- 
out direct,  and  not  merely  inferential  proo^ 
that  the  deceased  was  tnen  aware  of  ha 
danger.    Reg.  r.  Dalmas,   96 

The  declarationa  of  a  par^  who  repeatedljr 
expressed  his  apprehension  that  he  shoufl 
never  recover,  and  was  in  a  very  despond- 
ing state,  admitted  in  evidence,  althou^ 
his  surgeon  and  other  persons  used  expreSi- 
sionscSculated  to  give  him  hope  ;  although, 
being  a  Roman  Cathcdie,he  refused  to  said 
for  a  priest,  and  although  when  it  was  pro- 
posed to  him  that  a  magistrate  should  take 
nis  deposition,  he  replied  *^Notyet.^ 

It  is  not  necessary  that  the  man  should  be  m 
artieulo  mortis  strictly  speaking,  or  should 
so  consider  himsell  It  is  enough  if  he  is 
in  a  dying  state  firom  an  illness  of  which 
he  afterwards  dies.  (Per  Aldereon,  B.)  120^. 
V.  OotDeUemdOihers^  151 

Quasrcy  whether  a  witness  is  bound  to  answer 
a  question  that  has  a  tendency  to  degrade 
him.    Reg.  r.Farber  amd  Anotker^  76 

fiXAMINATIOirS. 

An  examination  of  a  witness  waa  tak^i  ea 
the  28th,  in  the  absence  of  the  prisoner, 
and  then  signed  by  the  magistrate.  On  the 
29th  the  prisoner  was  broiu^ht  up,  and  the 
deposition  taken  and  signed  on  the  previous 
day  was  read  in  his  presence,  and  that  ef 
the  other  prisoners,  and  an  opportuni^ 
given  him  for  cross-examination.  Subse- 
quently the  witness  died.  Held,  that  her 
depomticMi  so  taken  was  adHUsaible  in  eri- 
dence  as  against  the  prisoner  absent  at  the 
time  that  it  was  taken.  Reg.  v.  2>.  Hats  <mi 
Others,  226 

Handwriting. 
The  jury  cannot  inspect  writings  which  are 
not  writings  in  the  cause,  for  the  purpose 
of  ascertaining  if  the  handwatii^  of  a 
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paper  m  issae  is  the  some  as  hi  Bnch  writ- 

A  scientific  inspoctor  of  writings  will  not  be 
allowed  to  inspect  such  paper,  and  other 
writings  in  the  canse^  for  the  purpose  of 
nroving  by  the  comparison  that  they  aie 
both  written  bjihe  same  person.  Reg,  t. 
Stu^herd^  297 

Infancy. 
Where  a  party  is  indicted  for  ohtaining^ 
money  under  falae  pretences,  the  fake  pre- 
tenoe  being  that  he  was  a  minor,  a  pka  of 
infancy  to  an  action  brought  against  him  U 
not  receivable  as  eridence  to  shew  either  the 
fact  of  minority,  or  a  guilty  knowledc^  on 
his  part.  Qucgre,  whether  to  establish  the 
fact  of  such  minority  statements  made  by 
the  prisoner  that  he  was  under  age  are 
admissible.    lUff.  y.  Walker^  99 

Mabjcsaian. 

Sridence  of  the  deposition  of  a  prisoner  being 
a  marksman.  Beg.  y.  Ckrittance  cmd  Ano- 
iher,  148 

Newspapers. 

In  order  to  give  the  publication  of  a  news- 
paper in  evidence  against  a  proprietor,  is 
proof  of  the  declaration  prescribed  by  tlie 
6  &  7  Wm.  4,  c.  76,  having  been  made  by  li 
person  of  the  same  name,  sufficient^  withnrnt 
proving  the  tr&yeraer's  identity^  or  that  tUe 
signature  to  tiie  declaration  is  in  his  hand- 
writing^, qtuere  ?  Re^.  v.  0*C(mneUy  405 

On  proof  of  pubHcation  being  given,  cojiii-^ 
of  a  newspaper  may  be  read  in  eyidenoe^  n^ 
well  by  the  propri^r  in  his  own  defeDci\ 
as  by  a  prosecuUur.    Meg.  y.  (yOonmU^  40i^ 

Pjuncipal  and  Accessory,  Statements  i.  v. 

JBtatements  made  by  a  principal  are  not  evi- 
dence ac;ain6t  an  accessory  oefore  the  fact^ 
althou^  the  act  was  the  consequence  uf 
such  previous  incitement  of  the  prisoner. 

Semble,  that  an  indictment  of  an  accessr>ry 
should  contain  a  positive  avennent  that  tlie 
principal  was  guilty.    Beg.  v.  Ready  65 

Prisoner's  Statemrnt. 

A  statement  made  by  prisoner  to  the  ecm\- 
mitting  magistrate  is  not  inadmissible  U:- 
cause  the  ma^trate  advised  him  to  t^  tlie 
truth,  and  said  that  whatever  statement  hv 
made  might  be  taken  against  him.  iiV^. 
y.  HoimeSy  9 

It  is  not  the  duty  of  a  police  officer  to  caution 
a  prisoner  witli  regard  to  the  consequent e^ 
cf  making  to  him  any  statement,  when 
that  statement  is  a  perfectly  yoluntary  one» 
Reg.  V.  Dickinstmy  27 

Where  two  prisoners  are  indicted  togetlKn\ 
and  one  of  them  pleads  guilty,  any  state- 
ment he  may  have  made  on  his  appreb^.  n- 
sion  is  not  admissible  in  evidenee  for  nT>y 
purpose  whatever. 

Qttcere,  whether    a   prisoner   who    haa 


pleaded  pfuilty  can  he  examined  as  a  wit- 
new  agamst  another  prisoner  indicted  witii 
him?  Reg.y.JDrwryandAnaiker,2SS 
A  statement  made  by  a  prisoner;  whidh  he 
lefoaed  to  si^  but  which  received  the 
magistrate's  sisnatore,  as  proved  ly  a  party 
praent,  may  be  given  in  evidenee  without 
calling  the  magirtrate's  clerk ;  and  this, 
althoujg:h  such  statement  was  so  made  by 
the  prisoner  in  reference  to  another  charge 
tiian  that  for  ihe  support  of  which  the 
statement  is  so  sought  to  be  given  in  evi- 
dence.   Reg.  y.  Pomertiyy  231 

Parvuj&eR. 

Held,  that  a  short-hand  writer  employed  by 
Government  to  proceed  to  Ireland  to  take 
notes  could  not  be  asked  the  name  of  the 
person  at  whose  suggestion  he  came  over 
for  that  purpose.    Ueg,  v.  (yCkmneUy  403 

Public  Documents. 
Public  documents  once  in  the  hands  of  the 
Court  will  be  detained  until  the  purpose 
for    which    tiiey  are    produced    is    fully 
answered. 

QtuBrCy  whether  a  certificate  is  admissible 
in  evidence  purporting  to  be  granted  by  a 
minister  and  three  elders,  on  the  removal  of 
a  person  deceased  from  one  congregation  to 
another,  the  nunister  having  been  dead  fifty 
years,  and  the  sessions-derk,  who  produced 
a  book  containing  the  minutes  of  the  kirk 
session  in  the  minister's  handwriting,  v^as 
not  acquainted  with  the  said  minister's 
handwriting,  but  comparing  it  with  mi- 
nutes in  the  book,  could  swear  to  the 
identity.    Reg.  v.  Richards  and  OtherSy  62 

Evidence  of  Seditious  Meeting. 
Held,  that  inscriptions  on  banners,  placaids, 
and  an  arch  recently  erected  in  the  vicinity 
of  a  meeting,  charged  as  an  overt  act  of 
conspiracy,  might  be  given  in  evidence,  to 
shew  the  nature  and  character  of  the  meet- 
ing, although  it  did  not  appear  by  whom 
they  were  erected.    Reg,  v.  (/Connelly  401 

Stamp. 
A  cheaue  drawn  under  circumstances  which 
would  render  a  stamp  essential  to  its 
validity  may  be  given  in  evidence,  though 
unstamped,  to  prove  the  fact  of  its  having 
been  drawn  by  the  prisoner.  Reg.  y. 
Stewart  and  Andhery  174 

Time. 
Where  it  was  material  to  ascertain  the  time 
when  a  certain  conversation  took  place  be- 
tween the  prisoner  and  a  witness,  a  remark 
made  subsequently  by  the  said  witness  to 
another  person,  in  the  prisoner's  absence, 
was  admitted  as  evidence,  for  the  purpose 
of  establishing  the  period  of  such  conver- 
sation.     Reg.  v.  RicnardsoHy  361 

Wife. 
The  wile  of  one  of  two  prisoners  jointly  in- 
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dieted  for  a  joint  larceny  is  admissible, 
under  the  circumstances,  as  a  witness  for 
the  other  prisoner.  Reg,  v.  BartkU  and 
Another^  106 
When  two  prisoners  are  jointly  indicted,  the 
wife  of  one  of  them  is  a  competent  witness 
for  the  other.  Reg.  v.  Moore  and  Another^  59 

Witness. 

iSemhley  that  a  prisoner  jointly  indicted  with 
another  may  be  examined  as  a  witness  in 
behalf  of  the  other,  without  an  acquittal 
being  first  taken ;  sed  quasre  ?  Reg,  v. 
Stewart  and  Another^  174 

Of  intent,  in  abortion,  848 

Of  an  accomplice,  206 

Of  an  assault,  259 

Of  a  joint  assault,  197 

Of  assault  with  intent  to  do  grievous  bodily 
harm,  106 

Of  bigamy,  30 

Of  having  in  possession  a  mould  used  for 
coining,  41 

Of  conviction,  what  is  required,  59 

Of  concealment  of  birth,  349 

Of  conspiracy,  173,  347 

Of  connection  in  conspiracy,  173 

Of  malicious  intent  in  cuttmg  and  wounding, 
361 

Of  embezzlement,  235 

Of  a  false  declaration,  what  required,  109 

Of  intent,  in  forgery,  57 

Of  forging  a  cheque,  186 

Of  former  conviction,  46,  51,  69,  70 

Of  forgery,  4 

Of  insanity,  80, 103 

In  larceny,  176, 189,  231,  235 

Of  publication  of  libel,  266 

Of  cause  of  death  in  manslaughter,  351,  352 

Of  selling  obscene  prints,  229 

Of  personation  of  a  voter,  356 

Of  guilty  knowledge  between  principal  and 
receiver,  12 

Of  statements  made  by  a  principal  against 
an  accessory  before  the  fact,  65 

Of  a  person  jointly  indicted  after  pleading 
guilty,  232 

Of  one  prisoner  pleading  guilty,  admissible 
against  the  rest,  289 

Of  particular  acts  of  indecency,  when  admis- 
sible in  rape,  55 

In  rape,  220 

Of  seditious  meeting,  401,  403 

Of  stealing  in  a  dwelling-house,  107 

Of  uttering  base  coin,  250 

Of  uttering  forged  bill,  353 

EXAMINATIONS. 
Of  deceased  witness,  226 

EXECUTORS. 

Forcery  of  name  of,  in  indorsement  of  a  bill 
of  exchange,  164 

EXPENSES. 
Where  the  grand  jury  ignore  the  bill,  the 


Court  will  refnse  to  allow  the  costs  of  tlie 
prosecution,  if  it  appear  that  the  magis- 
trates^ clerk  was  bound  over  to  proflecute. 
Reg.  V.  J.  Hodgton^  43 

Stealing  from  the  person  is  not  within  the  7 
Geo.  4,  c.  64, 8.  ^  so  as  to  enable  the  Court 
to  award  the  constable  extra  costs.  Rtg. 
V.  Thomp9on  and  Others^  43. 

Expenses  of  first  wife  brought  into  court  to  be 
identified  in  a  case  of  bigamy  may  be 
allowed  to  the  witness  with  whom  she  has 
come,  and  who  undertakes  to  restore  her 
to  her  residence.    Beg,  v.  ThomoBy  44 


FALSE  DECLARATION. 

Upon  an  indictment  for  making  a  false  decla- 
ration in  lieu  of  an  oath  under  the  stal. 
5  &  6  Wm.  4^  c.  62,  s.  12,  relating  to  pawn- 
brokers, it  is  not  sufficient  for  the  prosecu- 
tion to  prove  the  handwriting  of  the  justice 
before  whom  the  declaration  is  made,  but  it 
must  be  shewn  that  when  it  was  made  he 
was  acting  within  the  district  of  which  he 
is  such  justice.    Reg.  v.  Morgan^  109 

FALSE  PRETENCES. 

The  prisoner  having  entered  into  an  agree- 
ment to  act  as  captain  of  a  certain  veasd 
belonging  to  the  prosecutor,  upon  receiving 
two-thirds  of  the  net  profits  of  the  vessel, 
delivered  in  a  bill  for  repairs  to  alaiger 
amount  than  he  had  actually  paid,  and  was 
allowed  the  amount  in  the  settlement  of 
accounts :  Held,  that  an  indictment  for 
obtaining  money  under  false  pretences 
would  not  lie,  since  the  prisoner  did  not  by 
the  false  pretence  obtam  that  amount  li 
money,  but  only  credit  for  the  difference 
between  the  amount  actually  paid  and  the 
amount  which  he  charged.  Reg.Y.CroAg^Vi 

Prisoner,  with  intent  to  defraud  a  benefit 
society,  falsely  pretended  that  his  wife  was 
dead.  The  stewards  re<juired  a  certificate 
of  her  death,  and  the  prisoner  produced  to 
them  a  false  one :  Held,  that  tne  real  false 
pretence  was  that  of  the  wife's  de^th,  and 
not  the  feigned  certificate  of  it,  which  latter 
w^as  only  evidence  of  the  actual  false  pre- 
tence.   Rm.  v.  Arthur  Denty  15 

Under  an  indictment  for  taking  money  under 
pretence,  or  upon  account  of  helping  any 
person  to  anv  stolen  property,  and  n<^ 
causing  the  onender  to  be  apprehended  and 
brought  to  trial,  under  stat.  7  &  8  Geo.  4^ 
c.  29,  s.  58,  it  is  not  necessary  to  shew  that 
the  prisoner  had  any  connection  with  the 
commission  of  the  previous  felony ;  it  is 
sufficient  if  the  evioence  satisfies  the  jury 
that  the  prisoner  had  some  corrupt  and  im- 
proper design  when  he  received  tne  money, 
and  did  not  bond  fide  intend  to  use  sach 
means  as  he  could  for  the  detection  and 
punishment  of  the  offender.  Reg,  v.  JiM 
King^  36 
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When  an  indictment  for  obtainino^  monej 
under  false  pretences  is  in  several  counts, 
each  of  which  charges  the  prisoner  with 
having  obtained  money  from  a  different  per- 
son, under  a  different  false  pretence,  the 
counsel  for  the  prosecution  must  elect  un- 
der which  count  he  will  proceed.  Semble^ 
that  such  an  indictment  is  demurrableK 
Reg.  V.  Bassetty  61 

When  a  prisoner  who  had  previously  pleged 
ingots  of  silver  with  the  prosecutor  brought 
bars  of  worthless  metal,  similar  in  appear- 
ance, and  laid  them  down,  saying  "  Eight 
ounces  each,  at  four  shillings  an  ounce, 
the  same  as  before,"and  prosecutor,  without 
testing  them,  advanced  money  upon  them  : 
Held  to  be  a  sufficient  false  pretence 
within  the  statute.    Reg.  v.  Stevens,  83 

On  an  indictment  for  obtaining  money  un- 
der false  pretences,  the  pretence  must  be 
strictly  proved  as  laid.  Thus,  where  part 
of  the  pretence  alleged  was,  that  a  certain 
family  lived  at  Stratford-on-Avon,  and  the 
evidence  was,  that  they  were  stated  to  be 
residmg  two  miles  from  that  place  :  Held 
a  fatal  variance.  Reg.  v.  Geo.  Henry  and 
Another,  101. 

Indictment. 
Quasre,  whether,  in  an  indictment  for  ob- 
taining money  under  false  pretences,  it  is 
necessary  to  specify  the  particular  coins  or 
notes  which  were  received  ?  Reg.  v.  Chris- 
tey,  239 

Evidence  is  admissible  of  false  pretences 
distinct  from,  and  made  prior  to,  those 
stated  in  the  indictment. 

A  reiteration  bv  the  defendant  of  the 
false  pretence  alleged — made  at  a  time 
subsequently  to  the  obtaining  of  the 
money,  and  to  other  persons  than  to  the 
prosecutor — may  be  proved  in  evidence. 

Where  the  pretence  is  the  assumption  of 
a  false  name  and  profession,  it  may  be 
shewn  on  the  part  of  the  prosecution  that 
for  three  years  before  (although  not  im- 
mediately before)  the  commission  of  the 
alleged  offence  he  had  gone  by  a  different 
name,  and  had  represented  himself  to  be  in 
a  different  profession. 

Where  by  the  assumption  of  a  false 
character  money  has  been  fraudulently  ob- 
tained, the  defendant  may  be  convicted, 
although  the  object  with  which  the  charac- 
ter was  originally  adopted  had  no  connection 
whatever  with  the  one  stated  in  the  indict- 
ment. 

Semble,  that  for  the  purpose  of  a  con- 
viction on  an  indictment  for  obtaining  mo-  ' 
ney  under  false  pretences,  it  is  not  necessary 
for  the  jury  to  believe  that  the  defendant 
did  intend  ultimately  to  cheat  and  defraud 
the  prosecutor.     Reg.  v.  Hamilton^  244. 

Indictment  for  obtaining  money  under  false 
pretences.     The  words   "unlawfully  did 


falsely  pretend  "  are  sufficient  without  any 
further  allegation  of  a  scienter.  Where  the 
pretence  on  which  the  money  was  obtained 
IS  properly  negatived  and  proved  to  be  false, 
the  negation  in  the  indictment  of  other  facts 
which  are  proved  to  be  true  will  not  vitiate. 
Reg.  y,  Oruby  and  Another,  240 

FEES. 
On  criminal  proceedings,  abolition  of,  Ap.  xxvi 

FELONY,  COMPROMISE  OF. 
It  is  no  objection  to  an  indictment  under 
the  7  &  8  Geo.  4,  c.  29,  s.  58,  that  the  in- 
dictment charges  that  the  prisoner  received 
the  money,  &c.,  not  then  having  caused 
the  offender  to  be  apprehended ;  sed  qtkgre. 
Reg.  v.  Hicksy  145 

FIRE-ARMS. 
Attempting  to  Discharge. 
On  an  indictment  for  attempting  to  dischai^ 
loaded  fire-arms,  it  is  not  necessary  to  aver 
that  they  were  loaded  when  the  attempt 
was  made.  Under  such  an  indictment,  pri- 
soner cannot  be  convicted  of  a  common 
assault.    Reg.  v.  Raker,  45. 

Presenting, 
[f  a  gun  be  presented  at  a  person,  loaded  with 
gunpowder  and  bullet,  but  not  primed  so  as 
to  be  capable  of  going  off,  it  is  not  a  felony 
under  1  Vict.  c.  95,  s.  3,  neither  can  the 
prisoner  be  convicted  of  an  assault.  Reg.y, 
James,  78. 

FOREIGNER. 
Murder  of,  by  a  British  subject,  28 

FORGERY. 

Putting  a  seal  to  a  genuine  signature  to  a 
document  which  is  invalid  without  a  seal  is 
a  forgery.    Reg,  v.  Collins,  57 

Forjjery  will  lie  for  one  signature  only  to  a 
joint  and  several  bond,  though  the  other 
signatures  be  genuine.  Reg.  v.  Richards 
and  Others,  62 

A  promissory  note  made  payable  to  a  number 
of  persons  associated  together  under  the 
name  of  the  "  Temple  of  Peace  United 
Lodge  of  Odd  FeUows,"  appears  upon  the 
face  of  it  to  be  good,  and  will  sustain  an  in- 
dictment for  forgery.    Reg.  v.  darkson,  110 

Order  for  Payment  of  Money. 

"  Please  to  pay  R.  Jones,  or  bearer,  the  sum 
of  51. 10s. 
«  Payable  at  Hoare  &  Co.,  272,  Fleet-street. 

"£5.  10s.  «  U.  S.  PhiUips." 

Held,  not  to  be  an  order  for  the  payment  of 
money  under  the  statute,  there  being  no 
sufficient  orderee  on  the  face  of  the  instru- 
ment.   Reg.  V.  Denny,  178 

Where  a  party  receives  a  blank  cheque  signed, 
with  directions  to  fill  in  a  certain  amount^ 
and  to  appropriate  the  instrument  to  a  cer- 
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tdn  purpose,  and  he  irandiilentlj  filk  In  a 
different  amount,  and  denroleBthe  chelae  to 
other  pui'poMo,  he  commits  forgery.  ' 

Bat  to  sustain  the  diarge,  it  is  eflscntial 
to  negative  ererj  fact  frmn  which  an  ao- 
ihority  io  act  as  he  has  done  could  be 
premised,    il^^.  v.  Batemany  186 

Order  or  Warrant. 

A  for^d  instrument  in  the  following  fonn^ 
**  I  hereby  authorize  my  servant  man,  Abra- 
ham Egfloi,  to  piocuie  a  watch  of  you,''  is 
not  a  foned  order  and  request  for  the  de- 
livery of  goods,  within  the  11  Greo.  4  &  1 
Wm.4,  c.  66,  s.  10.    Riff.  v.  A.  Egan,  29 

Forging  anothei^s  signature  to  a  money  in- 
strument establishes  an  intent  to  defraud 
which  cannot  be  rebutted  by  proof  of  what 
the  intention  really  was.  Heg.  v.  Todtl  and 
Another,  57 

An  indictment  charging  the  forgery  of  a  sin  trie 
indorsement  on  the  back  of  a  bill  of  ex- 
change, made  payable  to  the  party  whose 
name  is  forgea,  together  with  several  otliers 
as  executrixes,  is  a  good  indictment  under 
11  Geo.  4  &  1  Wm.  4,  c.  66,  s.  3.  Bc^.  r. 
Winterbottom^  164. 

Warrant  or  Order. 

Any  document  requesting  the  payment  of 
money,  which,  if  genuine,  would  give  to 
the  person  paying  the  money  in  pursuance 
of  it  a  right  of  action  against  the  writer,  ia, 
if  forged,  afoi^^ed  warrant  for  the  payment 
of  money  within  the  meaning  of  stat. 
11  Geo.  4  &  1  Wm.  4,  c.  66,  s.  a  Mg,  v. 
Fergusofiy  241. 

Prisoner  was  indicted  for  forging  an  order  in 
these  words,  "Please  to  give  bearer  two 
bars  of  solder  and  two  brushes.  Mr.  Chap- 
man, Lamb's  Conduit-place  :"  Held  suffi- 
ciently complete  to  sustain  the  indictment. 
Beg,  V.  HuBsesfy  346 

A  letter  addressed  to  the  managing  agent  of  a 
banking  company  at  one  of  their  branch 
banks,  and  purporting  to  be  signed  by  one 
of  their  customers,  in  tlie  following  words, 
"  Please  to  pay  to  J.  J.  the  sum  of  1  dl,y  by 
order  of  C.  S.  (the  customer)  —  I  shall  see 
you  on  Monday,"  is  properly  described  as 
an  order  for  the  payment  of  money  in  an 
indictment  under  11  Geo.  4^1  Wm,  4, 
c.  66,  s.  3  ;  although  the  state  of  the  ac  counts 
between  the  bank  and  tlie  customer  may  be 
left  in  doubt. 

The  intent  was  laid  in  some  counts  to 
defraud  the  public  officer  of  the  comjiauy  ; 
in  others,  to  defraud  "  H.  D.  (one  of  the 
partners) and  othei*s  ;"  and  in  a  third  set,  to 
defraud  the  customer.  A  verdict  of  not 
guilty  was  entered  upon  the  latter  set  of 
counts  ;  as  to  the  former,  the  public  officer 
of  the  company  was  examined,  and  stated 
his  appointment ;  but  the  statutory  evi- 
dence was  not  given  ;  and  held  suffiuient ; 
as,  if  the  evidence  of  his  being  a  public 


officer  had  altoge&er  ftetted,  the  oilier  inisnt 
mi^  have  been  rdied  on  and  waa  proved. 
R»g,  V.  T.  Cartmr,  m 
The  prisoner  was  indicted  for  forging  an  m- 
doreement  to  a  Iwnk  post  Ull,  payable  to 
J.  Parke  and  Son.    It  waa  proved  that  the 
bin  was  mtended  for  John  Parke  and  Son, 
and  that  the  prisoner,  who  carried  on  busi- 
ness under  the  style  of  J.  Parke  and  Co., 
had  obtained  poseeanon  of  it  by  re^eesit- 
ing  himself  as  John  Parke,  and  that  he 
subsequently  indorsed  it  in  the  nanie  of 
Jas.  Parke   and  Son,  a  fictitioaa   finn : 
Held,  that  it  was  a  question  forthejniy 
wheUier,  under  all  the  dromnatanoea  <rf  the 
case,  he  had  put  that  ficiitione  name  on  the 
bill  for  the  purpoee  of  defirauding  any  of 
the  persons  mentioned  in  the  indictment,  and 
that  in  the  event  of  the  iury  being  of  that 
opinion,  the  prisoner  mignt  be  convicted  of 
forging  the  indorsement  aUhough  it  did 
not  correspond  with  the  name  in  the  body 
of  the  biu.    Reg.  v.  Jomes  Farkc,  4l 
Principal  and  Accsssort. 
Where  two  persons  were  indicted  for  making 
and  engraviuA^  a  plate  for  the  purposes  of 
forgery,  and  it  was  proved  that  one  of  them 
gave  the  order  for  the  manufacture  of  the 
plate  to  an  innocent  agent,   who  never  saw 
the  other  until  it  was  completed — it  wu 
held  that  Uiey  were  both  correctly  char^ 
as  principsJs.    Rtg,  v.  BM  omdAmalkery 
28L 

A  party  employed  to  engrave  a  plate  for 
the  purpose  of  foijgfery  on  a  foreign  go- 
vernment^ communicated  with  the  consul 
of  that  government,  and  under  his  direction 
procured  other  persons  to  make  the  plate. 
Held,  that  those  who  actually  engraved  it 
were  to  be  assumed,  in  the  absence  of  evi- 
dence to  the  contrary,  to  be  innocent  agents, 
and  that  the  parties  who  had  originally 
given  the  order  were  correctly  indicted  ss 
principals  in  the  forgery. 

Engraving  a  plate  for  a  portion  of  a  note 
is  wiUiin  the  statute.  Reg.  v.  V^aller  and 
Others,  84 

Utterino. 
In  an  indictment  for  uttering,  &c.  a  forced 
bill,  with  intent  to  defraud  A.  B,,  it  ^-as 
proved  that  the  bill  in  question,  and  several 
others,  were  all  drawn  on  A.  B.,  by  the 
prisoner,  and  indorsed  by  him,  and  that 
they  had  all  been  paid  in  to  his  bankers,  and 
placed  to  the  credit  of  his  account ;  but  bv 
whom,  or  when  they  had  been  so  paid  in, 
did  not  appear  :  Held,  that  there  was  no 
case  to  go  to  the  jury,  it  being  necessar}'  to 
prove  some  act  of  the  prisoner  done  in  the 
county,  which  amounted  to  an  utterin?, 
disposing,  or  putting  off.  Reg.  v.  Lines,  353 
Uttering  of  forged  receipt,  1C8 


FORMER  CONVICTION, 

Certificate  of. 

On  an  indictment  against  a  convict  for  an 
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acape,  a  certificate  iiatiDg  that  pnaoner  had 
been  convicted  of  two  luceniea^  and  sen- 
tenced to  two  several  terms  of  transporta- 
tion for  seven  years,  sufficiently  sets  out  ^e 
aubstanoe  and  effect  of  the  inmctment^  and 
is  admissible  in  evidence  under  6  Geo*  4,  c. 
84^  s.  24.  Reg.  v.  John  Butsell,  81 
A  certificate  of  a  previous  conviotion  for 
felony  is  not  admissible,  unless  it  seta  forth, 
not  only  the  fact  of  the  prisoner's  conviction, 
but  also  the  judgment  of  the  Court  thereon. 
R^.  v.  SUmneUy  142 

In  setting  out  the  record  of  a  previous  con- 
viction which  contains  an  allegation  that 
'^  it  was  duly  considered  and  adjudged  by 
the  Court  M«r«,"  &&,  the  word  "  there '^ 
does  not  necessarily  mean  the  place  last 
mentioned.  It  may  be  referred  to  tLe  earlier 
part  of  the  record  in  which  the  court  where 
the  trial  took  place  is  properly  described. 
Reg.  V.  Soper^  288 

Setting  out  aw  Indictjtbnt. 
In  setting  out  a  former  conviction  in  an  in- 
dictment for  uttering  counteifeit  coin,  a 
variance  in  the  name  of  one  of  the  magis- 
trates before  whom  the  previous  trial  was 
had,  held  fatal.    Reg,  v.  BanH^  148 

How   PROVED. 

A  certificate  of  previous  conviction  does  not 
prove  itself.  It  must  be  proved  by  some 
evidence,  as  by  a  person  who  procured  it 
from  the  office,  or  by  proof  of  the  hand- 
writing of  the  officer  who  signs  it.  Reg, 
V.  Whale,  69 ;  Reg.  v.  /Sitone,  70 

To  prove  the  identity  of  the  prisoner  under 
a  certificate  of  a  former  conviction,  it  is 
not  sufficient  to  prove  that  he  was  in  the 
gaol,  went  up  witii  the  other  prisoners  to 
the  sessions,  was  brought  back  and  re- 
mained in  gaol  one  calendar  month  after- 
wards. It  must  be  proved  that  he  was 
tried  and  convicted  of  the  offisnce  stated  in 
the  certificate.  Rtg.  v.  Geo.  Id^  61. 

In  an  indictment  against  a  prisoner  for  a  mb- 
sequent  felony,  he  cannot  be  convicted  on 
the  Stat.  7  &  8  Geo.  4»  c.  28,  s.  11,  merely 
by  the  production  of  the  certificate  of  the 
previous  conviction,  unless  it  state  that  a 
judgment  followed  the  conviction,  and  that 
the  judgment  remained  unreTersed.  Reg. 
T.  Adtrvyd  and  Anctkety  46 


GAMES  AND  WAGERS. 
Statute  8  &  9  Vict.  c.  109,  App.  xxii 

GRAND  JURY. 

Where  a  bill  of  indictment  was  sent  before 
the  grand  jury,  found  and  indorsed  by 
them  as  a  true  bill,  but  accidentally  mislaid 


juiy  had  beendischax;^ :  Held,  there  was 
no  sufficient  finding. 

SembUy  per  the  Recorder,  that  a  prisoner  is 
not  entitled  as  of  right  to  be  released  fzom 
custody  at  the  first  session  after  his  com- 
mitment, on  the  ground  that  the  grand  jury 
have  been  dischar^  without  presenting 
any  bill  against  him.  At  tne  second 
session  he  has  such  right.  Reg,  v.  Thomp- 
«09s268 

Where  a  grand  jury  have  iniored  a  bill 
against  a  prisoner,  a  second  bul  may  be  pre- 
ferred beiore  them  for  the  same  offence. 
£074.  V.C  SiamMniUy  80 


HABEAS  corpus: 

On  second  conviction,  347 


HANDWRITING. 


Proof  of,  237. 


HIGHWAY. 


Where  justices  in  special  sessions  make  an 
order  under  stat  5  &  6  Wm.  4,  c.  fiO,  ss. 
94^  95,  directing  an  indictment  for  the  non- 
repair of  a  highway  to  be  preferred  against 
the  inhabitants  of  a  parish,  such  order  must 
shew  on  the  face  of  it  that  the  special  ses- 
sion is  held  within  the  special  sessions^ 
division  in  which  the  highway  b  situate ; 
and  if  this  be  omitted,  any  order  of  the 
judge  of  assize,  before  whom  such  indict- 
ment was  tried^  upon  the  defendant  fer  the 
costs  of  the  prosecution,  is  wholly  void. 
R^.  V.  JUihabUatUe  ofHicklitig,  243 

HORSE-STEALING. 

It  is  not  felony  to  take  a  horse  and  ride  him 
forty  miles  away,  there  leaving  him,  if  there 
was  no  attempt  to  sell  or  dispose  of  him. 
Reff.  V.  Addity  78 

Lidictment  for^  178 

«A  HOUSK'* 
What  is,  in  case  of  arson,  79 

HUSBAND  AND  WIFE. 
In  robbery,  188 
Possesnon  of  stolen  goods  by,  238 


INCAPACITY. 
Of  witness  for  being  deaf  and  dumb,  185 

INCITING. 
To  commit  a  felony,  182 

INDECENT  EXPOSURE. 

On  an  indictment  for  indecently  exposing  the 
person,  it  was  proved  that  jprisoners  had 


and  not  brought  into  court  until  the  grand  I     gone  into  the  parlour  of  a  pubuo-houBe,  and. 
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locking  the  door,  had  there  committed  the 
act  charged.  They  were  seen  by  a  servant 
girl  through  the  window  of  another  room. 
She  called  a  policeman  and  another  man, 
who  also  witnessed  the  proceeding.  The 
girl  was  not  called  as  a  witness.  It  was 
objected  that  the  offence  was  not  within  the 
statute,  as  not  being  a  public  exposure : 
Held  that  there  was  evidence  to  go  to  the 
jury.    R^.  V.  Banyan  and  Anotnery  74 

INDICTMENT. 

SeiMey  that  stating  the  day  in  the  indictment 
to  be  in  the  seventh  year  of  our  Sovereign 
Lady  Victoria  the  Fourth,  and  against  the 
peace  of  our  said  lady,  does  not  vitiate  the 
mdictment ;  the  words  ^  the  Fourth  "  bein^ 
probably  mere  surplusage.  Reg,  v.  Bems 
and  Another^  28 

Where  a  statute  describes  an  offence  with  the 
words  "  knowingly  and  wilfuUy,"  and  they 
are  omitted  in  the  indictment^  the  count 
cannot  be  sustained. 

Where  a  statute  makes  it  felony  to  ^  fit 
out,  man,  navirate,  equip,  despatch,  use,  or 
employ  any  snip  or  vessel,"  for  the  pur- 
poses thereinbefore  declared  to  be  unlawful, 
and  each  count  of  the  indictment  charges 
the  prisoner  with  havinc^  done  all  the  acts 
80  mentioned,  each  of  which  was  in  itself  a 
felony :  Held,  that  the  indictment  is  not 
bad  for  duplicity,  the  whole  being  all^d 
to  be  done  to  accomplish  one  and  the  same 
single  object,  the  essence  of  the  felony  con- 
sisting in  usine  the  means  described  in  the 
Act  to  accomplish  that  object. 

The  exceptions  contained  in  5  Greo.  4, 
c.  113,  s.  10,  are  virtually  repealed  by  3  & 
4  Wm.  4,  c.  73,  c.  12 ;  it  is  not,  therefore, 
necessary  to  negative  them  in  the  indict^ 
ment. 

Where  an  indictment  in  substance  alleges 
an  offence  to  be  committed  within  her 
Majesty's  dominions,  it  will  be  presumed 
that  the  prisoner  is  a  British  subject.  R^, 
V.  Jennings^  115 

In  an  indictment  for  larceny,  the  property 
was  laid  in  one  count  as  the  property  of  a 
woman  whose  husband  was  transported, 
and  in  another,  in  the  Queen  :  Held,  in  or- 
der to  support  the  indictment,  that  the 
record  of  the  conviction  of  the  husband 
must  be  produced  at  the  trial,  to  shew  that 
he  was  convicted  of  felony  and  not  of  mis- 
demeanor. Reg,  V.  Johnson  and  Ano- 
thcr^  59 

Contra  Formah  Statuti. 

Where  an  offence  was  created  by  one  statute, 
and  a  subsequent  statute  merely  altered  the 
punishment  without  altering  the  offence,  an 
mdictment  concluding  "  against  the  form  of 
the  statutes"  (in  the  plural)  is  bad  on  de- 
murrer.    Reg.  V.  C.  fVise  and  OtherSy  80 

An  indictment  need  not  conclude  contra  for- 


mam  tkshOiy  unless  the  oflRsnce  is  created  by 
the  statute,  and  not  where  the  puniahment 
only  is  reflated. 

An  indictment  for  horse-stealinsrneed  not 
so  conclude,  in  order  to  justify  infliction  of 
the  statutable  punishment ;  but  semble^  an 
indictment  for  killing  cattle,  with  intent  to 
steal  Uie  carcass,  &c.,  under  7  &  8  G«o.  4, 
c.  29,  8.  25,  ought  so  to  conclude.  Wil- 
liams V.  Tk€  Queen,  179. 

Misnomer. 
Indictment    for    assaulting  *^Sar€ih  Batk^ 
with  intent    It  was  proved  that  prosecu- 
trix was  baptized  **  Sarah  Ann  Bath." 

Held,  insufficient  to  support  the  indict- 
ment, although  prosecutrix  was  known  in 
her  family  by  the  name  of  ^Scurah**  only. 
Reg.  V.  Lippiatty  56. 

Propertt. 
The  property  of  a  savings  bank  may  be  laid 
as  the  property  of  A.  B.  (a  trustee  of  the 
bank)  and  others,  under  the  7  Geo.  4,  c  64^ 
B.  14 ;  notwithstanding  the  9  Greo.  4^  c.  9^ 
s.  8.  requiring  it  to  be  stated  as  the  property 
of  tne  trustees  in  their  proper  name&i  Ay. 
V.  Bully  137. 

Several  Counts. 
One  offence,  whether  felonious  or  not,  cannot 
properly  be  charged  twice  over,  either  in 
two  indictments  or  in  separate  oonnts  of 
the  same  indictment ;  and  if  the  two  counts 
necessarily  appear  to  be  for  the  same  of- 
fence, advantage  may  be  taken  of  it  in 
arrest  of  judgment ;  but  the  Court  will,  if 
possible,  avoid  that  construction  of  the 
mdictment. 

An  indictment  charged,  in  the  first  count,  a 
larceny  of  goods  above  the  value  of  5/.  in  a 
dwelling-house ;  and  in  the  second,  a  com- 
mon larceny  of  the  same  goods:  Held, 
that  they  did  not  necessarily  point  to  the 
same  charge;  and  that,  therelore,  the  in- 
dictment was  good. 

The  verdict  was  that  the  prisoners  were 
puUty  of  **  the  felony  aforesaid ;"  and  the 
judgment  was  that  they  be  transported  for 
ten  years :  Held,  that  ^  felony*^  was  not 
nomen  collectivum;  that  the  verdict  of  the 
jury  pointed  to  one  offence  only,  and  it  was 
uncertain  to  which;  and  tbiat  therefore 
the  judgment  was  erroneous,  as  it  might 
have  been  given  on  the  second  count,  which 
would  not  warrant  it. 

Held,  also,  that  the  proper  course  was  to 
set  aside  the  verdict  ana  judgment,  and 
award  a  venire  de  novo,  damj^ll  v.  The 
Queen  (in  Error),  269. 

Variance. 

An  averment  in  an  indictment  of  the  value  of 
a  bank-note  is  material. 

Where  a  prisoner  was  indicted  for  stealing  a 
bank-note,  alleged  to  be  of  the  value  of  10/., 
and  it  was  proved  to  be  of  the  value  of  6L 
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only:  Held,  that  it  was  a  material  yari- 
ance.    Re^,  y.  JaneSy  105. 

Notice  of,  as  to,  35 

Objection  to,  cannot  be  waiyed,  47 

Not  multifarious,  88 

Variance  in,  101 

Joint,  practice  in,  113 

Practice,  where  palpable  defect  in,  146 

Several  counts  in,  156 

iMisnomer  of  Christian  name,  248 

Against  an  accessory  after  conyiction  of  the 
principal,  39 

In  arson,  24 

In  assault,  with  intent  to  steal,  8 

For  bigamy,  when  bad,  71 

For  bigamy,  averment  in,  202 

For  burglary,  190 

For  having  a  mould  for  coining,  form  o^  9 

For  false  pretences,  239,  249 

For  false  pretences,  when  bad,  51 

In  forgery,  as  to  averment  of  intent^  170 

For  st«ahng  lead  from  a  coffin  in  a  church, 
in  whom  property  to  be  laid,  52, 351 

For  larceny  of  a  cheque,  222 

Copy  of  right  of  defendant  to,  in  misdemea- 
nor, 114 

•For  murder,  form  of,  126,  339 

For  child-murder,  name  of  child  in,  136 

Against  three,  for  murder,  108 

For  murder,  insufficient,  70 

For  perjury,  insufficient.  111 

For  perjury,  what  it  should  set  out,  50 

For  poisoning,  184 

For  robbery,  with  violence,  125 

For  stealing  in  a  dwelling-house,  how  value 
laid,  69 

For  uttering,  18 

For  uttering  counterfeit  coin,  when  bad,  148 

For  uttering  counterfeit  coin,  variance,  124 

INFANCY. 

Evidence  of,  99 

INFANT. 

If  a  child  between  the  ages  of  seven  and 
fourteen  years  be  indicted  for  a  crime,  the 
law  raises  no  presumption  of  fi:uilty  know- 
ledge, but  it  must  be  distincUv  proved  by 
the  evidence.    Jiep.  v.  Sidney  &ntthy  260 

INQUISITION. 

Coroner's,  defect  in,  70 
Uncertainty  in,  11 

INSCRIPTION  ON  BANNERS,  &c.     ' 

In  sedition,  401 

INSANITY. 
Where  a  plea  of  insanity  is  set  up,  the  pri- 
soner's counsel  has  no  right,  in  nis  address 
to  the  jury,  to  quote  the  opinions  of  medical 
men  as  given  in  their  worKs.  Reg,  v.  Crouch^ 
04 

Evidence  ov. 
The  plea  of  insanity  is  supported  by  shewing 


that  the  prisoner  was  incompetent  to  know 
that  the  particular  act  in  question  was  a 
wrong  one.  Reg.  v.  Vaughan^  80 
To  prove  a  plea  of  insanity,  evidence  that  the 
grandfather  of  the  person  had  been  insane 
may  be  adduced,  after  it  has  been  proved 
by  medical  testimony  that  such  a  disease  is 
often  hereditary  in  a  family.  Reg,  v.  Rou 
TuckettylOti 

INSURANCE  COMPANY. 
Incorporation  of,  must  be  proved,  24 

INTENT  TO  USE  VIOLENCE. 
Must  be  proved  in  robbery,  32 

INTERNATIONAL  LAW,    292. 


JOINDER  IN  DEMURRER. 
Semblej  that  where  in  prosecutions,  under  the 
60  Geo.  3,  c.  4,  defendants  are  bound  to  ap- 
pear in  person^  and  have  so  appeared  lul 
through,  they  cannot  hand  in  joinders  in 
demurrer  by  attorney  ;  and  where  the  de- 
murrer books  are  made  up  at  the  expense 
of  the  Crown,  the  traversers  are  liable  to  be 
called  on  to  argue  the  demurrer  immediately 
after  joining  in  it.    Reg.  v.  (yConmlly  385 

JOINT  OFFENCES. 
Indictment  for,  108 

JUDGE. 
Will  not  prosecute,  48,  348 

JUDGMENT. 
As  to  arrest  of,  156 

JURY. 

A  county  juror,  even  in  a  capital  case,  and 
after  the  judge  has  commenced  his  charge, 
ma^  be  brought  in  the  custody  of  the  she- 
riff into  the  adjoining  City  Court  as  a  wit- 
ness, without  vitiating  the  trial. 

The  names  of  the  witnesses  on  the  back 
of  an  indictment  need  not  be  in  the  hand- 
writing of  the  Clerk  of  the  Crown,  or  his 
deputy. 

Where,  without  any  fatality  occurring  to 
an^  of  them,  and  without  the  consent  of  the 
prisoners,  a  jury  are  discharffed  without 
giving  a  verdict,  QuasrCy  Can  ue  prisoners 
Be  tried  again  for  the  same  offence  ?    Reg. 

*    y.  Lynch  and  Others^    81 

Where  a  juryman  is  suddenly  taken  ill  and 
obliged  to  leave  the  court  in  the  midst  of  a 
trial,  the  jury  will  be  discharged,  a  new 
jury  sworn  comprising  the  eleven  remaining 
jurymen,  and  the  eviaence  gone  through  & 
novo.    Reg.  v.  Aehey  150 

A  jury  cannot,  in  a  criminal  case,  be  allowed 
to  separate  after  the  delivery  of  the  judge's 
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oliAzge  until  thigr  m  finally  dnduifed ; 

.  jior,  except  by  conieiijL  oan  they^evcn  in 
the  custody  of  the  shezifi;  be  remoyed  to  any 
place  ootBide  the  pieeincti  of  the  court  for 
their  better  accommodation* 

Where  the  juiyy  although  agreed  upon 
ihur  verdict,  were  notable  to  dnw  it  ap  in 
proper  form  before  twelve  o'dook  on  Sa- 
turday night,  the  Court  (in  the  abaence  of 
any  arrangement  for  the  reception  of  tlieir 
verdict  by  ooneent)  directed  them  to  be 
locked  up  until  Monday,  with  permission 
to  go  to  church  on  Sunday,  in  tne  custody 
of  the  sheriff.    lUf.  r.  (yComiM,  41i) 

In  a  capital  case,  in  uie  absence  of  any  fatality 
or  evident  necessity,  a  judge  has  no  discFe- 
tionary  power  of  discharging  a  jury  without 
their  giving  a  verdict,  because,  after  a  long 
deliberation,  they  state  that  they  cannot 
agree. 

It  is  no  sufficient  reason,  per  ««,  for  tlieir 
dischaige,  that,  in  the  judo's  opinion,  moiv 
than  a  reasonable  and  sufficient  time  baa 
eli^Med  to  enable  them,  if  they  could  at  all^ 
toaffree. 

Where  a  judge  discharges  a  jury  ia  such 
a  case  without  their  giving  a  verdict,  the 
reasons  which  have  induced  him  to  oouiider 
it  necessary  so  to  do  should  be  set  out  upon 
the  record,  in  order  to  their  being  reviewed, 
if  necessary,  by  a  superior  Court  Conway 
ONcT  Lynch  v.  The  Queeny  210 

Ffthctice  as  to  naming,  in  cases  of  challenge, 
174 

Practice  of,  346 

Challenge  of,  304 


LACHES  OF  PROSECUTOR,  113 
LANDLORD  AKD  TENANT,  255 

LARCENY, 

L  Thb  Cbimb. 

Gem  taken  by  the  prisoner  for  hia  master's 
horses  possibly  not  a  felony.  Bag.  v.  Smithy 
10 

An  adulterer  receiving  the  object  of  his  illicit 
amours  into  his  house  with  goods  in  her 
possession,  the  property  of  her  husband,  b 
iwt  guilty  of  relony,  even  though  such 
goods  consist  of  other  than  the  womaii'fi 
apparel ;  but  qmctfrey  if  the  avouterer  appro- 
priate such  goods  to  his  own  use  ?  ife^«  v. 
JHoaenberg,  21 

The  prosecutor  having  been  decoyed  into  a 
tavern  by  the  prisoner,  was  induced  to  lend 
him  money  for  the  purpose  of  payings  cer- 
tain losses  which  he  appeared  to  be  incamng' 
at  a  came  at  cards  wiui  one  whom  tlie  jury 
fimnd  to  be  a  confederate.  The  pHsonor 
stated  that  he  was  about  to  receiv<?  uther 
funds,  and  he  would  then  repay  the  ajiiount. 
The  jury  found  that  there  waa  a  design,  a£ 


«filrw,.tod«fraadthepRM6eator.  Hdd,that 
the  offence  did  not  amoont  to  larceny,  and 
the  conviction  was  quashed.  Reg,  v.  BUtf^ 
9B 

Where  goods  ordered  by  a  party  to  be  sent  to 
a  particular  place  are  so  sent  by  a  servanl^ 
with  directions  from  the  owner  not  to  part 
with  them  without  the  nxioe,  and  the  sa- 
vant is  induced  by  the  buyer  to  reoeive  a 
valueless  cheque  as  payment,  the  case  is  one 
of  larceny.  R^  t*  Aemart  emd  Ameiher, 
174 

Where  a  box  of  plate  was  brousbt  up  from 
the  bottom  of  tne  river  by  haTlaet-heavas 
while  engaged  in  their  ordinary  hmaneM^ 
and  the  contents  were  di^oeed  of  by  them, 
it  is  a  question  for  the  jury  whether,  under 
the  circumstanoee,  th)^  had  sufficient  means 
of  discovering  the  owner,  or  had  wilfully 
abstained  from  making  any  endeavours  to- 
wards such  discovery,  to  constitute  a  lar- 
ceny.   Rig.  V.  Seulfy  <md  Otkert,  189 

HuSBAim  AND  WrPB. 

Where  goods  are  found  in  the  house  of  a 
married  man,  and  such  possesion  is  proved 
a»  evidence  of  a  larceny,  they  must  be  con- 
sidered in  his  possession,  and  not  in  posse»- 
iJLon  of  his  wile,  unless  she  says  something 
that  implicates  herself,  in  which  case  it 
must  be  left  to  the  jury  to  decide  in  whose 
possession  they  were.  Reg.  v.  H.  Banks, 
238. 

From  a  Chubch,  in  whok  Ppopjirtt  to 

BB  LAID. 

In  an  indictment  for  larceny,  for  stealing 
from  a  private  vault  in  a  public  church  the 
lead  of  a  coffin  there  deposited,  the  property 
in  the  lead  is  wdl  laid  in  the  churchwardens 
and  overseers  of  the  parish  or  township  to 
which  such  churdi  belongs,  though  localljr 
situated  in  another  parish  and  long  disuses! 
f*)r  divine  service.  Reg.  v.  Qarlick  and 
Others,  62 

DsscRiPTioir  OF  Pbopbrtt,  a  Fawn. 

The  word  deer,  in  the  7  &  8  Geo.  4,  c.  29, 
fl,  25,  includes  all  ages,  and  both  sexes ; 
therefore,  an  indictment  under  this  statute 
fofT  steahuf^  deer  is  supported  by  evidence 
that  the  animal  alleged  to  have  been  stolen 
was  a  fawn.    Reg.  v.  Stevnge,  58 

If  it  be  felony  to  take  timber  found  on  the 
high  seas,  and  deface  the  owner's  marks, 
for  the  purpose  of  making  it  a  droit  of  ihe 
Admiralty,  and  obtaining  the  salvage, 
quaere?    Reg.  v.  Watts,  340 

Property. 

In  an  indictment  under  T  &  8  Geo.  4,  c.  29, 

s.  44,  for  stealing  lead  firom  the  roof  of  a 

parish   church,   where    the  benefice  is  a 

vicarage,  the  lead  is  properly  laid  to  be  the 

property  of  the  vicur.    Reg.  r.  Miles  and 

Another,  351 

j  Constructive  possession  of  goods  by  master, 

I     to  aoppori  laioeny  instead  ai  embenie- 
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vaent  againflt  a  eerraait.  H^.  v.  Nmrvai 
and  Another,  05 

&mble,  that  an  mdratment  for  ttealiag  so 
many  pounds  of  copfeae  wiU  not  «be  sup- 
ported by  proof  jtot  oopper  nails  were 
stolen.    Mejf.  ^.-C^ritkum  mi  Amatkar,  148 

Where  a  prisonflor,  chittgid  withIhA  ktoenj 
of  goods  found  in  liis  poflMMU>n»  fives  an 
account  of  how  iie  obtainad  tfamn,  it  is  a 
question  for  the  jniy  wbolliftr  that  is  such 
a  reasonable  account^  and  famishes  euch 
information  to  the  proeecotor  as  naght 
enable  him  to  nemtive  the  prisoner's  slate- 
ment ;  if  so,  he  h  bound  to  do  it.  Btg,  v. 
JJnyAer,  176 

A  piece  of  paper,  upon  which  a  Toid  ebeque 
has  been  writtan,  is  not  thereby  rendered  so 
valueless  as  not  to  be  the  subject  of  larceny. 
An  indictment  chaxged  in  one  oount  the 
stealing  of  a  cheque,  and  in  another  the 
stealing  of  "a  piece  of  paper,  value  Id." 
The  evidenoe  was,  that  an  unatamped 
cheque  was  drawn  in  iLondon  by  a  railway 
company  on  their  bankers^  and  transmitted 
U)  one  of  their  officers  at  Taunton ;  that 
officer  gave  it  to  the  prisoner  for  a  par- 
ticular purpose,  but  the  prisoner  appro- 
priated it  to  his  own  use.  Held,  that 
whether  the  cheque  was  or  was  not  void, 
the  prisoner  mi^t  be  convicted  on  the 
count  for  stealing  a  pieee  of  paper.  Reg, 
V.  Perry^  222 

The  possession  of  property  belonging  toanother 
is  not  sufficient  to  suetain  a  charge  of 
larceny,  without  someindependeni  evidence 
from  which  it  may  be  inferred  that  the 
property  was  stolen.    Beg,  v.  Holly  231 

In  a  charge  of  larceny,  if  the  prosecutor 
cannot  swear  to  the  loss  of  the  article  said 
to  be  stolen,  the  prisoner  must  be  acquitted, 
Reg.  V.  Drisdgt^  236 

By  stealing  in  a  dwelling-house,  69 

By  achili^lOi 

TJBFJi. 

A  criminal  information  will  be  granted  for 
calling  a  mavor  a  puppjr  and  a  fool  iv-ith 
reference  to  hb  magisterial  capacity,  and 
threatening  to  wring  his  nose.  B^.  v. 
Majfi/r  of  Great  YamwUthy  122 

Publication. 
A  person  who  requests  another  to  write  a 
libel  upon  a  third  party,  which  is  after- 
wards published,  is  responsible  for  the 
li])el  published,  although  it  may  contain 
other  facts  and  charges  than  those  which 
he  communicated. 

A.  requested  B.,  the  editor  of  a  news- 
paper, **  to  shew  up  **  C,  and  told  him  some 
facts  upon  which  to  ground  the  article.  B. 
said  he  would  ;  but  as  some  delay  occurred, 
A.  asked  B.  why  it  was  not  done,  and  after 
it  was  published,  A.  expressed  his  appro- 
bation of  it. 

Held,  A.  wae  properly  eonvieted  of  pub- 


lishing the  iihid  ^bliriM,  dOAough  it  con- 
taioed  many  facts  which  he  did  not  suggest 
toB. 

Per  Wightman,  i^-^^Quan^y  whether  by 
a  mere  simple  auiliorit^,  without  the  other 
circumstances  of  ratification,  the  same 
liability  would  be  incurred?  Rsg.  y. 
Co€pery29$ 

A  criminal  information  will  not  be  gnmted, 
where  the  attacks  complained  of  have  been 
caused  by  intemperate  langpaage,  in  pub- 
lications by  the  party-complaining,  aUhmif  h 
sueh  pul)liflBtions  arose  from  inqiiimB 
made  m  pursuance  of  his  duty. 

Therefore,  where  a  clergyman  had,  in 
the  course  of  inquiries  as  to  certain  charitiea 
in  lus  paorii,  published  pamphlets,  refltct- 
ing  in  no  measured  language  upon  the 
character  of  his  oroonents,  tne  Court  dis- 
char^arule  thatne  had  obtained  ibr  a 
criminal  information  in  respect  of  cextain 
attacks  made  upon  him  by  way  of  recrimi- 
nation; but  they  intimated  that  if  Ihe 
attacks  were  renewed,  a  criminal  informa- 
tion would  be  granted.  Reg.  v.  Rev,  Dr. 
Moieswortky  9H 

Indictment  for  a,  plea  to,  283 

LUNATIC  PKESONEE. 
Practice  as  to,  207 


MANSLAUGHTER. 

Inquisition  stating  that  J.,  with  a  stick,  &c,y 
assaulted  L.A.,  and  that  B.,  with  a  stick, 
&C.,  assaulted  the  said  LJ\..,  thereby  giving 
him,  &C.,  bruises,  &c,  of  which  he  died : 
Held,  bad  for  uncertainty.  Reg,  v«  Jonei 
and  Another,  11 

Cireumstances  under  which  a  diarge  of  negli- 
gence and  want  of  skill  and  proper  caution 
will  be  supported.    Reg.  v.  JViUiammm,  97 

It  is  not  sufficient  to  sustain  a  charge  of  man- 
sUmgfater  to  shew  that  the  prisoner  gaye 
the  deceased  several  blows  in  the  fsiie  on 
Thursday,  and  that  the  deceased  died  of 
eryaipcdas,  which  came  on,  on  Frida^^,  and 
waa  oansed  by  bruises  in  the  face,  without 
ahewing  that  the  bruises  given  by  the  pri- 
soner were  the  samebruises  from  whiehthe 
erysipelas  proceeded.    Eeg  v.  FecheU^  351 

Where  an  English  pilot  has  the  direction  of  a 
foreign  vessel,  and  his  orders  are  misunder- 
stood by  the  foreign  sailors,  and  in  conse- 
quence of  such  misunderstanding,  a  boat  is 
run  down  and  life  lost ;  if  the  pilot  has, 
by  his  own  n^gence,  failed  to  make  the 
mariners  understand  his  directions,  he  will 
be  guilty  of  mansbughter.  Reg.  v.  Spence, 
358 

MARKfiMAN. 
fifidoneeefpriseiier  being,  143 


(HIO  INDEX. 

MEDICAL  BOOKS. 
Bight  of  counsel  to  read  from,  04 

Of  jnisdemeanor  in  felony,  192 

MISADVENTURE. 
J)eath  by,  852 

MISDEMEANOR. 
Practice  in,  365,  366,  367 
Bight  of  defendant  to  a  copy  of  indictment 
in,  114 

MISNOMER. 

Where  a  prosecutor  has  been  baptized  by  one 
Christian  name  and  confirmed  by  a  dinerent 
one,  and  has  not  acquired  the  former  by 
common  reputation,  a  description  of  him 
in  an  indictment  by  such  baptismal  name 
is  erroneous.    Reg.  v.  Bridget  Smithy  248 

Jn  an  indictment,  56 

MITIGATION. 
Of  punishment,  as  to  right  to  be  heard  in,  31 

MUNICIPAL  CORPORATIONS  ACT. 
Personation  of  a  voter  under,  356 

MURDER. 

A  British  subject  accused  of  the  murder  of  a 
foreigner  abroad  may  be  tried  here  under 
9  Geo.  4,  c.  31,  s.  7.    J^»  v.  Azzopardi^  28 

An  indictment  charging  prisoner  with  the 
wilful  murder  of  her  bastard  child,  by  ex- 
posure and  neglect  to  supply  due  care  and 
necessaries,  must  allege  tliat  it  was  the 
duty  of  the  prisoner  to  supply  such  care 
and  necessaries. 

An  allegation  in  a  coroner's  inquisition 
that  the  prisoner  did  "  secrete"  and  "leave 
and  desert"  her  new-bom  child,  without 
alleging  that  such  desertion  was  for  so  long 
a  time  that  death  was  the  probable  con- 
sec^uence,  lays  no    crime,    and    such  in- 

3uisition  cannot  be  sustained.  Beg.  v.  Z. 
^inharHy  70 
Sembley  that  the  putting  poison  into  a  teapot, 
with  intent  to  murder  A.,  B.,  and  C,  con- 
stitutes three  distinct  offences,  and  that  the 
one  act  cannot  properly  be  charged  in  dis- 
tinct counts  of  one  indictment  varying  the 
intent.  Reg.  v.  Murphy,  108 
An  indictment  charged  in  the  2nd  count,  that 
one  B.,  on,  &c.,  in  and  upon  one  G.,  &C., 
feloniously,  wilfully,  and  of  his  malice 
aforethought,  did  make  an  assault,  and 
with  a  certain  stick,  &c.,  him,  the  said  G., 
then  and  there  did  strike,  beat,  bruise,  and 
wound,  &c.,  giving  him  a  mortal  wound, 
&c.,  of  which  the  said  G.,  from  the  27th 
day  of  May,  in  the  year  aforesaid,  until 
the  29th  day  of  the  same  month,  &c.,  did 
languish,  and  on  the  said  29th  day,  &c., 


died.  That  R.,  D.,  and  others,  on  the  day 
and  year  first  aforesaid,  at,  &c.,  were  pre- 
sent, aiding  and  abetting  the  said  Kthe 
felony  last  aforesaid  to  do  and  commit ;  and 
so,  that  the  said  B.,  R.,  D.,  and  the  res^ 
him,  the  said  G.,  in  manner  and  form  last 
aforesaid,  feloniously,  wilfully,  and  of  thdr 
malice  aforethought,  did  kill  and  murder. 
The  3rd  count  charged  R.  as  principal  in 
the  first  d^;ree,  and  the  rest  as  principals 
in  the  second  degree ;  and  that  the  death 
was  occasioned  by  castine^  a  stone ;  but 
pursued  the  same  general  form.  A  4th 
count  also  charged  R.  as  principal  in  the 
first  d^^ree,  and  the  rest  as  principals  in 
the  second  degree,  as  in  the  previous  count, 
but  laid  the  means  of  death  thus  :  ^  That 
the  said  R.,  with  a  certain  stick,  &c.,  the 
said  G.  to  and  against  the  ground,  then  and 
there  feloniously,  &C.,  did  strike,  beat,  cast, 
and  throw,  and  with  both  the  hands  and  feet 
of  him,  the  said  R.,  then  and  there,  and 
whilst  the  said  G.  was  so  lyin^  on  the 
ground^  the  said  R.  in  and  imon  tne  head, 
stomach,  back,  and  sides  ot  him,  the  said 
G^  &C.,  did  strike,  beat,  and  kick;  and 
with  the  said  last-mentioned  stick,  &c^ 
whilst  the  said  G.  was  so  lying  on  the 
ground,  in  and  upon  the  head,  stomach, 
back,  and  sides  of  the  said  G.  then  and 
there  did  strike  and  beat,  giving  to  the  said 
G.,  as  well  by  the  striking,  beating,  and 
casting  him  to  the  ground,  as  also  by  the 
striking,  beating,  and  kicking  him  with 
the  hands  and  &t  of  the  said  R,  as  also 
by  the  striking  and  beating  of  the  said  G. 
with  the  said  stick,  whilst  he  was  lying 
on  the  ground,  &c.,  several  mortal  wounds, 
&c."  The  evidence  was,  that  in  an  afiray, 
the  deceased  received  some  blows  on  the 
head  from  a  stick,  and  also  a  severe  blow 
from  a  stone.  A  surgeon,  who  nuule  a 
post  mortem  examination,  proved  that  there 
were  two  extensive  fractures  of  the  skull ; 
both  of  which  might,  in  his  opinion,  have 
been  caused  by  blows  from  a  stick,  but 
that  one  of  them  was  more  probably  oc- 
casioned by  a  stone,  each  being  a  mortal 
iniury,  and  the  witness  being  unable  to  say 
which  caused  the  death.  In  summing  up, 
the  learned  judge  told  the  Jury  that  if  they 
thought  that  Gott  died  of  a  wound  given 
by  a  stick,  the  cause  of  death  laid  in  the 
2nd  count  was  proved;  if  of  a  wound  given 
by  a  stone,  the  cause  of  death  laid  in  the 
3rd  count  was  proved.  The  jury  found 
a  general  verdict  of  guilty  of  manslaughter. 
Held,  1st,  that  the  indictment  sufficiently 
charged  the  aiding  and  abetting,  although 
the  introductory  charge  of  the  assault  upon 
the  deceased  was  confined  to  the  principal 
in  the  first  degree ;  although  the  aiding 
and  abetting  was  charged  to  be  an  aiding 
and  abetting  in  '^  the  felony  aforesaid," 
and  not  the  felony  and  murder  ;  although 
the  aiding  was  laid  on  the  day  and  year  of 
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the  stroke,  and  not  of  the  death;  and 
although  there  was  no  alle&^tion  of  time  ox 
place  to  the  general  concluding  ayerment 
that  the  prisoners  did  kill  and  murder  : 
2nd,  that  although  the  jury  had  found  a 
general  verdict,  judgment  might  he  riven 
upon  the  indictment,  the  means  of  death 
laid  in  the  different  counts  heing  suhstan- 
tially  the  same.  R^.  v.  O'Brien  and  Others, 
126 

In  an  indictment  for  child-murder,  where  the 
child  is  descrihed  without  a  name,  and 
there  is  no  averment  that  the  name  to 
jurors  is  unknown,  the  indictment  will  be 
good,  if  it  sufficiently  identifies  the  child, 
and  rebuts  the  presumption  that  the  child 
had  a  name.    Reg.  v.  frilliSy  136 

An  indictment  for  murder  by  shooting, 
against  A.  and  B.,  charging,  in  the  1st 
count,  A.  as  principal  in  the  first  de^^ree, 
and  B.  as  present,  aiding  and  abettmg; 
and,  in  the  second  count,  B.  as  principal, 
and  A.  as  aiding  and  abetting,  is  supported 
hy  a  general  verdict  of  Guilty  against  both, 
thoudi  the  jury  add  that  they  are  not 
satisfied  which  of  the  prisoners  fired  the 

fan,  but  were  satisfied  that  one  of  them 
red  the  gun,  and  that  the  other  was  pre- 
sent, aiding  and  abetting. 

It  is  no  objection  in  arrest  of  judgment 
that  the  2nd  count  of  an  indictment  so 
framed  charges  that  afterwards,  to  wit,  &c., 
the  said  A.  and  B.  did  kill  and  murder 
**  the  said  C,"  being  the  same  person 
charged  to  have  been  murdered  in  the  1st 
count.    Reg,  v.  Downing  and  Others^  156 

Poisoning. 

The  term  **  deadly  poison  "  in  an  indictment 
for  murder  need  not  be  strictly  proved.  The 
word  **  deadly "  is  surplusage,  and  it  will 
be  sufficient  to  shew  that  the  substance 
administered  b  capable  of  destroying  life, 
without  shewing  it  to  be  what  is  usually 
called  "deadly."  R^.  v.  John lic^dony 
184 

Upon  the  trial  of  an  accessory  in  murder,  the 
principal  not  being  then  upon  his  trial, 
evidence  is  admissible  of  statements  made 
by  the  principal  in  the  absence  of  the  ac- 
cessory, prior  to  the  act  charged  as  the  mur- 
der, tending  to  shew  that  it  was  done  with 
malice ;  but  statements  of  the  principal  in 
the  absence  of  the  accessory,  describing 
the  occurrence,  are  not  admissible. 

Where  a  wound  is  inflicted  under  circum- 
stances that  immediate  death  would  make 
the  person  inflicting  it  guilty  of  murder — 
Qucere,  is  he  guilty  of  murder  if  the  death 
ensues  from  an  operation  thought  necessary 
and  performed  by  competent  medical  advis- 
ers, who  considered  that  the  wound  was 
dangerous  ? 

SembUy  per  Erie,  J.,  and  Rolfe,  B.,  that 
he  is  ;  and  that,  therefore,  evidence  is  not 
admissible  to  shew  that  the  medical  men 


were  wrong  in  their  opinion,  and  that  the 
operation  was  unnecessarv ;  and  that  the 
deceased  might  have  Uvea  had  it  not  been 
performed. 

It  is  sufficient  to  state,  in  an  indictment 
under  the  circumstances  above  mentioned, 
that  the  wound  was  the  cause  of  death 
(per  Erie,  J.). 

Declarations  made  by  a  person  who 
believes  that  his  death  is  approaching, 
although  he  may  have  some  hope  left  in  hi0 
own  mind,  are  admissible  as  dying  declara« 
tions.    Reg,  v.  Pymy  339  ^^v^^ 

Conversations  previous  to,  when  admissible, 
95 


NAME  OF  CHILD. 
In  indictment  for  child-murder,  136 

NEGLIGENCE. 
Evidence  of,  in  manslaughter,  97 

NEWSPAPER. 

Evidence  of  proprietorship,  405 
May  be  read  in  his  own  defence  by  a  defen* 
aant,409 

NOTICE  TO  PRODUCE. 
The  commission  day  was  on  the  16th,  and  on 
the  23rd  a  notice  to  produce  was  served 
upon  the  prisoner  then  in  custodv,  after 
the  grand  jury  had  been  dischaiged :  Held 
to  be  too  late.    Reg.  v.  AUisony  24 

NUISANCE. 

Where  a  party  grieved  within  the  meaning  of 
5  &  6  Wm.  &  M.  c.  11,  s.  3,  is  also  the 
prosecutor  of  an  indictment  for  nuisance, 
upon  which  the  defendant  is  convicted,  he 
is  entitled  to  the  costs  eiven  by  that  statute 
as  **  the  prosecutor  and  party  grieved,'*  not- 
withstanding he  may  have  received  assist- 
ance from  otner  parties,  who,  together  with 
himself,  have  subscribed  to  raise  a  fund  for 
the  purpose  of  conducting  the  prosecution* 
Reg.  V.  WiUiamSy  77 

Indictment  for  committing,  251 


OBSCENE  PRINTS, 
Sale  of. 
The  sale  of  an  obscene  print  to  a  person  in 
private,  he  having  in  the  first  instance  re- 
quested that  such  prints  should  be  shewn 
him,  his  object  being  to  prosecute  the  seller, 
is  a  sufficient  publication  to  sustain  the 
charge.    Reg.  v.  Carlile,  229 

ORDER. 
For  payment  of  money,  178 
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"OUT-HOUSE." 
Homing  of  the  wordy  60 

OWNERSHIP. 
iOf  dii:dliiig4um8e,261 


PABISH  BEGISTEB) 
Dbvaoivg. 
An  indictment  under  tUL  1  Wm.  4,e.&i, 
t.iU>9  is  mot  bad  for  mnltifarionMMi,  or 

uncertainty,  if  it  charges  the  **  destroy- 
ing, defacing,  and  injuring**^  the  register 
cumulatiTely ;  and  such  an  indictment  is 
supported  by  proof  of  either  a  destroying, 
or  a  defacing,  or  an  injuring. 

Thestatute  provides,  ihai  if  si^  person 
"shall  wilfully  destroy,  deface,  or  injure," 
&c. :  Held,  tint  an  indictment  which  char- 
ged the  oflRnice  to  have  been  done  **  wilfuUy" 
was  sufficient,  and  that  it  was  not  necessary 
to  charge  it  with  a  scienter.  Reg.  y.  John 
Bowen^SQ 

PARISH. 
When  properly  laid,  in  burglary,  190 

PAWNBROKERS  ACT. 
ladictmant  under;  109 

PERJURY. 

Upon  an  indietment  for  perjury  (in  a  pro- 
ceeding under  an  interpleader  rule  to  ascer- 
tain the  property  in  a  certain  nig)  alleged 
to  have  be^  committed  by  the  prisoner 
in  swearing  that  the  said  pig,  which  had 
been  taken  under  an  execution  issued  ajgainst 
him,  had  been  sold  by  him  on  a  certam  day 
before  the  date  of  the  execution,  it  may 
become  a  material  question  whetlier  oi 
not  the  pig  was  sold  on  the  day  alleged, 
although  tnat  mizht  not  be  material  to  the 
only  question  to  be  tried — viz.  whether  oi 
not  the  pig  had  been  bond  Jide  sold  by  the 
prisoner  l^fore  the  date  of  the  execution. 
Beg.  v.  J^m.  AUasSy  17 

In  an  indictment  for  perjury,  intended  to 
be  charged  as  liaving  been  committed  in  the 
course  of  the  trial  of  an  appeal  before  the 
Commissioners  of  Assessed  Taxes,  it  is 
necessary  to  set  out  with  particularity  all 
that  is  requisite  to  give  the  commissioners 

jurisdiction  to  try  the  appeal.     Reg.  v. 

60 

Indictment. 
An  indictment  for  perjury  charged  that  one 
M.  G.  came  before  the  justices,  &c.,  on  the 
llth  March,  1844,  in  the  7th  year  of  our 
Lady  Queen  Victoria,  and  falsely,  &c.,upoo 
his  oath,  did  say  that,  at  or  about  10  or 
11  o'clock  on  the  morning  of  Thursday  last, 
meaning  the  7th  day  of  Mareh,  in  the  year 


1804»  hcjy  TOimning  himael^  the  said  M.G., 
met  the  Mud  G.  C.,  &c.  &c.  ^  Whereu  m 
truth  and  fact  the  said  M.G.  didnot^  at^&c, 
on  the  morning  of  ThuradAV,  the  7th  day  of 
Maich,18i4^meetthe8aidG.C.  Held,  that 
the  prisoner  could  not  be  convicted^  and  that 
neitner  could  the  date  in  the  innuendo  be 
alteredupon  the  record  to  1844^  in  -confor- 
mity witn  theprisoneE^s  information  onder 
the  9  Geo.  4^  c.  15,  nor  could  the  paange  in 
which  it  occurred  be  struck  out  aa  soxplne- 
age.    Be§.  v.  Mkkael  Oarvqf,  111 

PSRSOHATION  OF  ▲  VoTXX. 

Under  the  statute  5  &  6  Wm.  4^  c  76»  a.  94»  by 
which  it  was  enacted,  that  £f  any  penon 
riiall  wilfully  make  a  false  answer  to  cer- 
tain questions  therein  mentioned,  he  shall 
be  deemed  guilty  of  a  misdemesDnor,  and 
may  be  indicted  and  punished  aceordingiT, 
it  18  not  sufficient  that  the  indictment 
charges  the  urisoner  witii  having  made  the 
answers  ^falsely,  fraudulently,  and  deceit- 
fully," omittinjB^  the  word  **  vnlfiaUy,*  and 
sucn  omission  is  a  fatal  objection  in  arrest 
of  judgment. 

The  false  personation  of  a  voter  at  & 
municipal  election,  held  under  the  pro- 
visions of  the  above  statute,  is  not  an 
offence  at  common  law,  nor  is  it  an  indict- 
able offence  as  describing  an  act  done  m 
disobedience  to  the  statute  and  for  which 
no  express  punishment  is  provided,  inas- 
much as  it  is  identical  with  the  ofience 
intended  to  be  provided  for  by  the  34th 
section.    R^.  v.  Bent,  356 

Indictment  4or,  Ap.  vii 


PIRACY. 

Upon  the  trial  of  an  indictment  aninst 
''  several  persons  for  the  murder  of  TTP.  on 
the  high  seas,  it  appeared  in  evidence,  th&t 
^  on  a  certain  day  (the  22nd  of  Febroar}) 
\  the  F.,  a  Brizihan  schooner,  conomaaded 
i  by  C.  and  bound  on  a  voj'age  from  the 
\  Brazils  to  Africa,  for  the  purpose  of  bring- 
ing back  a  cargo  of  skives,  arrived  off  the 
African  coast ;  and  on  the  26th  of  that 
month,  while  hovering  within  sixteen  miles 
of  the  shore,  and  within  six  dopnees  N.  kt^ 
was  observed  by  H.M.'s  ship  ofwar  the  W^ 
stationed  off  tlie  Slave  Coast  fbrthepxeren- 
tion  of  the  slave-trade,  and  tlien  cruiaini:  for 
that  purpose  under  the  command  of  Capt. 
N,,  who  upon  approaching  the  F.  mannevl 
two  boats,  and  gave  the  command  of  them 
to  Lieut.  S.,  with  orders  to  board  the  F^ 
and  if  she  appeared  to  be  fitted  up  for  the 
slave-trade,  to  capture  her.  Lieut.  S.  went 
with  two  boats  to  the  F.,  and  C,  the  cap- 
tain, immediately  surrendered,  and,  accom- 
panied by  all  his  crew,  except  M.  (one  of 
the  prisoners)  and  three  omersy  was  con- 
veyed on  board  the  W.  At  the  time  of  her 
capture  the  F.  was  fitted  up  for  tiie  neeption 
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of  a  cam  of  akTes,  and  was  wiliiin  afactoen 
miles  of  the  shore.  On  the  27th  Capt.  N. 
sent  back  C.  to  the  F. ;  manned  her  with 
sixteen  British  seamen,  and  placed  her 
nnder  the  command  of  Lient.  S.,  uid  direct- 
ed him  to  steer  a  particular  conrse  in  pur- 
suit of  a  vessel,  capable  of  being-  seen  mm 
the  W.,  though  then  invisible  from  the  F. 
Lieut.  S.,  steering  that  cours^  on  die  fol- 
lowing morning  descried  the  £.,  a  Brazilian 
briganiine,  commanded  by  S.,  another  of  the 
prisouers.  He  chased  her,  and  coming  up 
with  her  at  ten  on  the  following  night,  fired 
a  pistol  as  a  signal  to  bring  to  ;  ^ot  into  the 
jolly-boat  and  hoisted  the  British  colours. 
The  captain  of  the  E.  being  informed  that 
they  were  English,  imm^iatelT  set  sail. 
Lieut.  S.  continued  the  chase  and  overtook 
the  E.  at  eight  on  the  next  night,  within 
ten  miles  of  the  African  coast,  when  she 
surrendered.  Lieut.  S.  had  then  under  his 
command  T.  P.  and  sixteen  British  seamen. 
He  ordered  T.  P.  and  eight  of  the  men  to 
take  charge  of  the  £.  during  the  night.  On 
T.  P.  going  on  board  the  E.  he  found 
the  prisoner  S.,  twenty-five  men,  and  a 
cargo  of  slaves;  and  bv  the  direction 
of  Lieut.  S.,  the  vessels  then  being  dose 
together,  he  sent  S.  and  eleven  of  the  crew 
to  the  F.  During  the  chase  and  at  the  time 
of  the  surrender,  Lieut.  S.  wore  his  uniform, 
and  told  S.  that  he  was  going  to  take  them 
to  H.  M.'s  ship  the  W.,  for  being  en^ed 
in  the  slave-trade.  The  W.  hw5,  printed 
instructions  on  board ;  Lieut.  S.  had  not 
any  printed  instructions  on  board  the  F., 
and  aid  not  shew  any  other  authority  than 
his  uniform,  the  British  ensign.  He  had, 
however,  boarded  the  E.  several  times  be- 
fore, and  to  S.  was  well  known  as  an  officer 
in  H.  M.'8  navy.  On  the  morning  after 
the  capture,  Lieut.  S.  placed  T.  P.  aim  nine 
British  seamen,  under  his  command,  on 
board  the  F.,  in  order  that  he  might  take 
charge  of  her,  of  (1,  of  M.,  of  S.,.and  the 
other  prisoners,  part  of  the  K's  crew,  who 
were  then  on  hoaxd  the  F«  Within  an 
hour  afterwards,  S.  M.  and  several  of  the 
other  prisoners  con^ired  togtether  to  kill 
all  the  English  on  board  the  F.  and  take 
her  ;  and  in  pursuance  of  that  conspiracy, 
rose  upon  T.  r,  and  his  snen,  and,  after  a 
short  conflict^  succeeded  in  slaughtering 
them,  M.  having  in  the  course  dT  Uie  con- 
flict stabbed  and  thrown  overboard  T.  P. 

Upon  the  above  facts,  and  upon  reference 
to  the  Portuguese  and  Brazuian  treaties 
for  the  suppression  of  the  sl&ve-trade^  set 
forth  in  stats.  5  Geo.  4,  c.  113,  and  7  &  8 
Geo.  4,  c.  74 : 

Held,  by  idl  the  indges,  except  Lord  Den- 
man,  C.  J .,  and  Piatt,  B.,  that  tlie  capture 
of  the  F.  was  unlawful ;  and  that  she  was 
not  at  the  time  in  questMin  wi^n  the  juris- 
diction of  the  Admirahy  of  England.  M^, 
T.  tSerca  and  OtherSy  lA 


PL£AJ>INGw 

To  an  indictment  for  a  libel^  iS»  dsfendant 
pleaded  in  abatement,  and  annexed  to  his 
plea  an  affidavit  fliatisff  it  to  be  true  in  sub* 
stance  and  effect,  ^  as  tie  verily  believed^" 

The  Court,  on  motion,  set  aside  the  plea 
for  want  of  a  verification,  holding  that  the 
Stat  6  Anne,  o.  ll^  analogous  to  4  &  5 
Anne,  c  16  (English.),  applied  to  dilatory 
pleas  in  criminal  aaweU.  as  civil  cases;  and 
tiiat  an  affidavit  in  support  of  such  a  plea 
must  be  positive.    Reg.  v.  Ihify^  283 

FLEADINa  OVEE. 

To  an  indictment  flor  misdemeanor,  the  tra- 
versers pleaded  in  abatement.  The  Court 
gavejudgmentrn^xmifeuaotMftfr:  Held,  that 
unless  speciid  grounds  for  delay  are  made, 
tiie  Court  will  order  the  traversers  to  plead 
over  instanter.    Reg.  v.  C^Ccumdly  383 

After  plea  in-  abatement,  389 

POACHING  BY  NIGHT. 
A  constructive  arming  is  sufficimt  under  9 
Geo.  4,  c.  69,  s.  9,  and  therefore  if  any  one 
of  the  party  is  proved  to  be  armed,  that  will 
be  sufficient  evidence  that  thev  were  all 
armed.    Rsg,  v.  Andretos  and  Others^  144 

POISONING. 

Indictment  for,  184 

POLICEMAN. 
Duties  of,  as  to  confessions,  27^  75 

POSSESSION. 
Of  stolen  property,  how  liar  evidence    of 

larceny,  231. 
Of  stolen  goods  by  husband  or  wife,  238 

PRACnCB. 

Stat  5  &  6  Vict  c  38,  s.  2;,  applies  only  to 
bills  found  at  the  time  of '  tmsoaig  the  Act ; 
consequently,  if  a  ball  be  found  at  the  Ses- 
sions for  an  oflfence  over  idddii  thejf  haf« 
no  juiisdictioii,  and  then  Be  twnnmrtted  to 
Hie  Aasiaes,  it  is  a  nnflal^and  the  prisnier 
nmst  be  acquitted. 

Where  a  pnBonsr^.'vHbo  is  indicted  for  a 
subsequent  fekmr,  pleads  ^  Not  guUtf,"  he 
pleads  **  Not  gnihy"  to  thv  whale  mdict- 
ment ;  and  the  previous  conviction  must  be 
proved,  whether  he  pleads  gnilty  to  eaok 
previous  conviction  or  not  Big,  v.  Ranuh 
den  and  Another^  37 

Upon  an  indictment  against  a  party  as  a  re- 
ceiver, the  Court  will  not  order  money  to 
be  given  up  which  is  fbxmd  in  possession  of 
the  nrincipal,  although  it  appears  to  bdiong 
to  me  applicant,  and  to  be  necessary  for 
his  defence,  and  although  there  is  no 
evidence  to  riiew  that  it  is  any  part  of 
tiMR  proceeds  of  the   sobbery;      Atg*  T* 
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Where  a  party  has  pleaded,  and  not  demnrre^I, 
to  an  indictment,  an  alleged  defect  npc^n 
the  face  of  it  cannot  be  taken  advantage  of 
before  verdict,  even  where  the  objection  is 
such  that  a  verdict  would  cure  it,  Re^.  v. 
Carrutherty  138 

Recognizances  to  prosecute  may  be  entert  iJ 
into  after  tiie  session  has  commenced,  at 
the  Central  Criminal  Court ;  and  the  in- 
dictment is  good,  though  it  does  not  she  w 
that  this  has  been  done.  Reg.  v.  Gregory, 
189 

Objections  arising  on  the  face  of  the  indict- 
ment cannot  be  reserved  for  the  opinion  of 
the  judges.    Reg,  v.  Chriet^y  239 

Counsel. 
To  whom  the  depositions  shall  be  riven  when 
they  are  handed  down  by  the  Court    Re^. 
V.  LawrencCy  61 

RioHT  OF  Reply. 
Sembiey  that  in  a  prosecution  for  murder^ 
where  the  counsel  lor  the  prisoner  calls  wit* 
nesses  to  character  only,  tne  counsel  for  the 
prosecution  has  no  right  to  reply,  unless  he 
nas  given  notice  to  the  counsel  on  the  oth^^r 
side,  that  he  intends  to  avail  himself  of  his 
callii^  witnesses  to  character.  Reg,  r. 
BrookSy  6 

Defendant's  Counsel. 
The  proper  practice  is  for  counsel  to  addreas 
the  jury  in  the  order  in  which  the  prisoners 
for    whom  they   appear   are  respectively 
placed  upon  the  record. 

Where  prisoners  jointly  indicted  are  de- 
fended by  separate  counsel,  each  must  addre^^^ 
the  jury  belore  witnesses  are  called  for  tlie 
defence  by  either  prisoner.  Reg.v.  RichanU 
and  OtherSy  62 

In  Demurrer. 
In  criminal,  as  in  civil  cases,  only  one  coun&ol 
will  be  heard  on  each  side  in  arguing  a 
demurrer.    Reg,  v.  JenningSy  116  j 

Depositions. 
Where  additional  evidence  has  been  obtained 
on  the  part  of  the  prosecution,  after  the  re- 1 
turn  ot  the  depositions  and  committal  of  i 
the  prisoner,  he  is  not  entitled  either  to  I 
copies  of  such  evidence  or  a  list  of  the  wit- 1 
nesses.    He  may,  howeter,  look  at  the  bill 
in  court.    Reg.  y,  Connor  and  OtherSy  23S 

Notice  of  Indictment. 
Under  stat.  60  Geo.  3  &  1  Geo.  4,  c.  4,  s.  ;3, 
Hotice  in  fact  of  indictment  found  is  suffi- 
cient, and  no  formal  notice  in  writing  h 
necessary.    Reg.  v.  £.  Oregoryy  35 

Indictment. 

If  there  be  an  objection  to  the  indictment^ 
defendant's  counsel  cannot  waive  the  ol>^ 
jection  and  permit  the  case  to  be  tried  od 
the  merits.    Reg,  v.  Lord  Huntingtowery  47 

Where  there  is  a  palpable  defect  on  the  face 
of  the  indictment,  the  Court  will  direct  an 


acquittal,  if  counsel  for  the  prosecution  do 
not  object    Reg.  v.  Kenricky  146 

Joint  Indictment. 
Where  prisoners  are  jointly  indicted,  and  a 
statement  is  put  in  evidence  in  which  one 
implicates  the  other,  the  judge  will  sum  up 
the  cases  separately,  requesting  the  yxry  to 
consult  and  come*  to  a  decision  upon  the 
one  case,  but  not  to  deliver  their  verdict, 
and  ^en  he  will  sum  up  the  case  of  the 
other,  and  take  the  verdict  against  both. 
Reg.  V.  Clothier  and  Anothery  113 

Lunatic  Prisoner. 
Where  a  prisoner  charged  with  any  oflfence 
has  been  removed  to  a  lunatic  a^lom, 
under  3  &  4  Vict.  c.  64,  the  Court  will  not 
discharge  the  recognizances  of  the  prosecu- 
tor and  witnesses,  but  will  respite  them 
until  Uie  next  assizes.    Reg.  v.  CcbuSy  207 

Time  for  Pleading. 
Under  the  provisions  of  60  Greo.  3,  c.  4^  a 
defendant  nas  four  days  from  appearance 
to  plead  in  abatement,  as  well  as  in  chief. 
Held,  also,  that  he  is  entitled  to  a  four- 
day  rule  to  join  in  demurrer.  Reg.  t. 
(yConnelly  379 

Prisoner. 
The  Court  will  not  permit  a  prisoner  on  a 
charge  of  felony,  who  has  been  bailed,  to 
sit  near  his  counsel,  even  at  the  request  of 
the  latter,  but  will  require  him  to  be  placed 
in  the  dock.    Reg.  v.  ZuluetOy  20 

Right  of  Prisoner  to  be  heard  i5 
Mitigation  of  Punishment. 

Where  a  prisoner  pleads  guilty  to  a  misde- 
meanor at  Sessions  of  Oyer  and  Terminer, 
such  as  those  of  the  Central  Criminal  Court, 
he  cannot  be  heard  either  by  himself  or  his 
counsel  in  mitigation  of  punishment.  Any 
facts  which  it  is  wishea  to  convey  to  the 
Court  with  that  object  must  be  in  the  fonn 
of  affidavits.  If  in  sucli  affidavits  irrele- 
vant and  scandalous  matter  be  contained, 
the  Court  will  order  them  to  be  removed 
from  the  files  of  the  court.  Reg.  v.  B, 
Oregoryy  31 

Prisoner's  Statement. 
Even  where  the  prisoner  is  defended  by  coun- 
sel, he  will  be  permitted  to  make  a  state- 
ment in  his  defence,  and  afterwards  his 
counsel  may  address  the  jury  and  comment 
upon  the  prisoner's  statement,  together  with 
the  evidence  for  the  prosecution.  Rfg,  v. 
Charles  Dyery  113 

Prisoner's  Defence. 

The  case  of  R^.  v.  Dyer.  (1  Cox,  113%  Per- 
mitting prisoner  to  state  nis  defence  to  the 
jury  before  his  counsel  addresses  them,  is  a 
proper  practice  and  will  be  admitted.  Ref, 
Y.  WUtumUy  363 
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Prosecutions  by  the  Court. 
A  judge  should  not  be  put  to  prosecute;  there- 
fore, if  the  prosecutor  have  omitted  to  in- 
struct counsel,  the  Court  will  direct  the 
depositions,  with  the  fee  indorsed,  to  be 
delivered  to  tlie  junior  counsel  present,  to 
conduct  tlie  prosecution.     Re^,  v.  — ,  48 

A  judge  should  not  be  reouired  to  act  as 
prosecutor,  instead  of  holding  the  scales 
even  between  the  parties.  Therefore,  prose- 
cutions should  always  be  conducted  by 
counsel.     Eesf.  v.  Hezelly  348 

Prosecution — Lapse  of  Time. 
"Where  a  long  period  of  time  (nearly  two 
years)  has  elapsed  from  the  time  of  the 
committing  of  the  oflFence  before  complaint 
wasmadetothejustices,  the  case  will  not  be 
permitted  to  go  to  the  jury.  Re^.  v.  John 
RobinSy  112 

Separate  Trial. 
The  Court  has  not  authority,  without  the 
consent  of  the  prosecution,  to  permit  a  sepa- 
rate trial  to  prisoners  jointly  mdicted.  Reg, 
y,  Richards  and  OtJierSy  62 

Trial  at  Bar. 
Power  of  the  Court  to  proceed  in  the  vacation 
with  a  trial  at  bar  commenced  in  the  pre- 
ceding term.  iJ^.  v.  O'Oonnelly  407 

In  Misdemeanors — Pleading. 
fSemhle,  that  the  four-day  rule  to  plead  under 
the  stat.  60  Geo.  3,  c.  4,  cannot  be  entered, 
except  by  consent^  until  the  defendant  is 
charged  with  the  indictment  by  the  entire 
of  it  being  read  over  to  him  by  the  Clerk  of 
the  Cro>vn.  Reg,  v.  (yConnell  and  Others y 
305. 

In  Misdemeanors— Copy  of  Indictment. 
A  traverser  is  entitled,  under  60  Geo.  3,  s.  8, 
to  liave  a  copy  of  the  indictment  compared 
with  the  original  record,  copies  of  the  in- 
dictment having  been  furnisned  to  the  seve- 
ral traversers,  pursuant  to  the  60  Greo.  3, 
c.  4,  s.  8.  Reg,  v.  0*Ckmnelly  366 

Witnesses'  Names. 
In  misdemeanor  the  defendant  is  not  entitled 
to  a  list  of  the  names  of  the  witnesses  on 
the  back  of  the  bill  of  indictment.    Reg, 
v.  (/Connelly  367 

Copy  of  Caption. 
In  a  prosecution  for  misdemeanor,  instituted 
by  the  Attorney-General,  under  the  pro- 
visions of  the  00  Geo.  3,  c.  4:  Held 
(Perrin  J.,  dissentient),  that  a  defendant 
has  not  a  right  to  a  copy  of  the  caption  of 
the  indictment.     Reg.  v.  G'Cmnelly  369 

Right  of  Crown  Counsel  to  Reply. 
iSembhy  that,  no  matter  with  which  side  the 
motion  originates,  the  law  officers  of  the 


Crown  have  a  right  to  reply.  R/eg,  v.  (YCon- 
nell and  OtherSy  369 

Misdemeanor. 

Where  a  prosecution  for  misdemeanor  is  in- 
stituted at  the  suit  of  the  Crown,  whether 
the  Attorney  or  Solicitor-General  conduct 
the  prosecution  in  person  or  not,  a  defen- 
dant is  entitled,  unaer  the  statute  60  Geo.  3, 
c.  4,  to  a  copy  of  the  indictment  before  he 
pleads.    Reg,  v.  Brown  and  Another y  114 

As  to  plea  in  abatement,  283 

In  certiorariy  26 

As  to  second  conviction,  347 

As  to  expenses  where  grand  jury  ignore  bill, 
43 

As  to  constable's  extra  expenses,  43 

As  to  expenses  of  first  wife,  in  bigamy,  44 

As  to  costs  on  change  of  venuCy  195^ 

Right  of  counsel  to  read  from  medical  books, 
94 

Reply  by  counsel  for  the  prosecution,  123 

Of  the  Court,  in  case  of  joint  indictment,  113 

As  to  grand  juries,  30 

As  to  finding  bill  by  grand  jury,  268 

Discharging  prisoner,  268 

As  to  jurymen  feeing  counsel,  346 

As  to  lunes,  410 

As  to  jurors,  when  they  cannot  agree,  210 

Where  jurymen  taken  ill,  150 

As  to  notice  to  produce,  24 

As  to  prisoners  standing  in  the  dock,  20 

As  to  prisoners'  statements  in  larceny,  176 

As  to  privilege  of  barristers,  prosecutors,  17 

As  to  hostile  witnesses,  72 

PRECEDENTS. 

Accessory  after  the  fact,  39 

Accessory  before  the  fact,  65 

Bankrupt,  fraudulent,  146 

Bankrupt,  indictment  of,  under  5  &  6  Vict, 
c.  122,  s.  35,  for  obtaininfi^  goods  on  credit 
by  fake  pretences,  App.  ISo.  II.,  iii 

Burglary,  190,  218 

Conspiracv  to  charge  a  parish  ivith  a  bastard 
chfld,  App.  No.  v.,  XI 

Conspiracy  Dv  maker  of  two  promissory  notei 
and  two  others,  fraudulently  to  obtain  the 
said  notes  from  the  owner,  App.  No.  VI., 
xiii 

Conspiracy  to  induce  a  person  of  unsound 
mind  to  sign  a  paper,  &c,  App.  No.  VIII., 
xxvii 

Defacing  parish  register,  88 

Desertu^  seamen,  188 

Error,  proceedings  in,  269 

False  answer  to  collector  of  customs,  indict- 
ment for  giving,  under  7  &  8  Vict.  c.  112, 
s.  22,  App.  No.  VII.,  xiv 

False  pretences,  1, 15, 101,  239,  245,  249 

Fire-arms,  attempt  to  discharge,  45 

Forgery,  62, 164, 170 

Indecent  exposure,  74 

Insolvent,  indictment  of,  for  wilful  falsehood 
in  inserting  false  matter  in  a  schedule  an- 
nexed to  a  petition  for  protection  against 


INDEX 


process,  under  7  &  8  Vict.  e.  96,  s.  4a.  App. 
No.  IX^  xxix 

Larceny,  351 

Malicious  injuriea,  66, 88 

Manslaughter,  851,  362 

Mnnidpiu  coiporation^  pexBonatien  of  Toter, 
856 

Murder,  126, 292,  399 

Obeoene  printa^  sale  of,  229 

Perjury,  111 

Perjury  agnnst  a  witness  who,  on  a  fmner 
trial,  had  sworn  that  a  note  was  ^ven  to 
the  plaintiff  for  the  purpose  of  being  dis- 
counted merely,  and  not  in  payment  of  a 
debt,  indictment  for,  App.  No.  III.,  tU 

Personation  of  a  Yoter,  366 

Piracy,  346 

R^listering  will  falsely  under  6  &  7  Wm.4» 
c.  86,  B.  41,  indictment  for,  App.  No.  I.,  i 

SlaTe-trading,  116 

Threatening  letter,  86,  138 

Threatening  letter,  mdietment  for  aendtng^ 
App.  No.  iV.,  xi 

Uttenng  coin  after  a  prerioiiB  oonTidlfln,  241 


Account  of  himself,  how  to  be  taken,  176 

Defence,  practice  as  to,  363 

Jointly  indicted,  when  may  be  a  witness,  174 

PRIVILEGE. 
Of  short  hand-writer  sent  by  roTemment 
403 

PEIZE  FIGHTING. 
Indictment  for^  177 

PROPERTY. 
How  to  be  laid,  137 

PROSECUTION. 
Whan  it  win  be  stayed  by  elapse  of  time,  113 
Practiee  in,  348 
A  foreign  nobleman,  how  to  be  deacxibed,  263 

PUBLICATION  OF  JTKPJu 
Evidence  of,  266 


PRINCIPAL  AND  ACCESSORY. 

Prisoner  induced  a  child,  of  the  ace  of  nine 
years,  to  rob  his  father's  till  and  gire  him 
the  money.  On  his  indictment  as  principal, 
for  this  offence^  it  is  a  question  for  the  jury 
whether  the  child  was  an  innocent  agent,  or 
partietpt  erimimij  and  if  the  latter,  the 
priaoner  most  be  acquitted.  Ag^uT.ifan^Qr, 
104 

In  an  indictment  for  indting  another  to  com- 
mit a  felony,  the  putv  oharged  to  haye 
been  incited  must  be  shewn  to  have  been 
aware  that  the  act  contemplated  was  a 
felony. 

If  the  party  incited  is  not  an  innocent 
agent,  and  the  act  indted  be  committed,  the 
party  inciting  is  a  principal  felon,  inasmuch 
as  he  is  an  accessory  before  th«  fact  to  a 
felony,  and  the  misdemeanor  merges  in  the 
felony.    Rtff.r.  fFMoMylOZ 

In  engraving  a  plate  for  purpose  of  foxgeiy, 
84 

PRINCIPALS. 

In  first  and  second  degree,  156 
In  forgery,  281 
In  oonceiJment  of  birth,  838 
In  murder,  339 

PRINCIPAL  AND  RECEIVER. 
Evidence  of  guilty  knowledge  between,  12 

PRISONER. 
Statement  of,  when  admissible,  231, 364 
Statement  of,  when  inadmissible,  228 
Statement  of,  before  magistrate,  when  ad- 
missible, 9 
Statement  of,  practice  as  tCL  118 
Money  of,  when  Court  will  not  order  it  to  be 
given  up  to  him,  42 


RAPE. 
On  a  trial  for  rape,  witnesses  may  be  called 
on  the  prisono^^s  behalf  to  prove  geneni 
indecency  of  the  prosecutrix,  and  witnessei 
for  theproeeeution  may  then  be  called  to 
rebut  toeir  testimimy.  Hiy.  r.  Tiwa^ii, 
48 

EVIDENCB  IK. 

On  an  indictment  for  rape,  the  prosecutrix 
having  been  croes-exammed  as  to  particular 
acts  of  indecency,  which  she  denied,  the 
prisoner  may  call  witnesses  to  prove  such 
particular  acts  of  indecency.  Btjff.r.RMnSy 

A  prisoner  was  convicted  of  rape  under  the 
following  circumstances: — He  made  the 
prosecutrix  quite  drunk,  and  whilst  she 
was  insensible  violated  her  person  ;  but  the 
jury  found  that  he  gave  her  the  liquor  for 
the  purpose  of  excitmg  her,  and  not  with 
the  mtention  of  rendering  her  insensibK 
and  then  having  connection  with  her  ;  and 
the  conviction  was  held  right  by  a  majority 
of  the  judges^on  the  ground  that  this  was  & 
case  in  whicn  fhiud  supplied  the  want  of 
force  and  violence.    Rtf.  v.  CmmpUm^  220 

Sembley  that  in  an  indictment  for  rape  on  a 
child  under  the  sse  of  ten  years^  prisoner 
mav  be  convicted  of  a  common  assault 
under  1  Vict.  c.  86,  s.  11.  Rdjf,  v.  SteraUy 
226. 

Upon  an  indictment  for  a  rape  committed 
upon  a  child  under  ten  years  of  age,  the 
prisoner  cannot  be  convicted  of  an  assault 
under  1  Vict,  c  86,  s.  11.  JSmt.  v.  Htukety 
247 

RECEIVER. 
Upon  an  indictment  against  principal  and 
receiver,  where  it  ^ipeara  thai  goods  aie 
found  on  the  zeeeivieirs  premise^  whidi 


IUBBX. 


51V 


have  been  taken  from  the  pmseCTatet'a  p»- 
mises,  it  is  competent  to  the  prosecutor  to 
give  evidence  of  the  finding  or  oUier  goods 
at  the  house  of  the  principal,  notwitlistand- 
ing  there  is  no  evidence  to  connect  the  re- 
ceiver with  them,  and  the  judge  will  notj 
under  such  circumstances,  put  the  prosecn* 
tor  to  his  election,  either  at  the  opening  or 
the  close  of  his  case. 

In  such  a  case,  letters  between  the  par- 
ties are  admissible  in  ^videaice  for  the  pur- 
pose of  shewing  guilty  knowledge,  notwith- 
standing they  are  nnt  directly  connected 
with  the  charge  in  qu  cation. 
Semble,  that  it  is  not  competent  to  the  prose- 
cutor, in  such  a  case,  to  give  parol  evidence 
of  the  directions  upoti  certain  hampers  sent 
by  the  principal  to  the  Tcceiver,  who  lived 
at  a  distance,  and  which  it  was  alleged  con- 
tained a  part  of  the  Btulen  property,  with- 
out having  given  notice  to  produce  tbem ; 
unless  from  the  facts  of  the  casie  the  pre- 
sumption  is    stronger  that  thejr   are    de- 
stroyed than  that  they  are  in  existence*^       ' 
tfpon  an  indictment  against  a  principal 
and  receiver  in  respect  of  goods  stolen  in 
one  county  and   received   in  another,  al- 
though the  case  is  tried  in  the  county  in 
which  the  property   was  stolen*  it  is  not 
necessary  to  allege  in  the  iudicttncnt  that 
the  receipt  took  place  in  the  other  county  ; 
and  the  want  of  such  averment  h  neither 
available  in  arrest  of  judgment,  nor  on  the 
ground  of  variance.    Re^*  r*  M&de^  and 
Another,  12 
A  robbery  having  been  committed  at  H*,  on 
Tuesday,  on  the  following  Thursday  tlie 
prisoner  was  found  in  posaesaion  of  some  of 
the  stolen  property  at  W<,  forty  miles  off. 
When  taken  into  custodj',  he  said  that 
he  got  drunk  in  company  with  the  party 
charged  as  principal  on  the  night  be  fore  j 
and  that  he  founa  the  diet^ue  when  going 
to  bed. 

Held,  that  the  possession  of  the  cheque 
and  the  prisoner's  statement  would  not 
support  a  charge  of  felonionsly  TC<^ving  it, 
as  the  latter  ought  to  be  taken  as  a  whole, 
and  as  such  would  ho  evidence  rather  of  a 
larceny  Uian  of  fislonioua  reoeiving.  Mtg* 
V.  BrOt  and  Others^  2Gh 

RECUPT. 
Forged,  uttering  of,  1G8 

RECOGNIZANCES. 
To  prosecute  entering,  11^. 

REGISTERING, 
Birth,  falsely,  indictment  for,  App.  £ 

REPLY. 

Right  to,  6 

Right  of,  by  counsel  for  the  pTosecittion,  123 
Right  of,  by  counsel  for  the  Crown,  in  misde- 
meanor, 369 


ISBSTITUTIDir,  OBaXEaEI  OF. 

The  power  given  by  11  Geo.  2,  c  19^  s.  VJ^ioi 
the  justices  of  assize  to  examine  summarily 
into  proceedings  by  justices  under  section 
16  of  that  Act,  is  given  to  them  as  indi- 
viduals and  not  as  justices  acting  under  the 
commission  of  assize.  Therefore,  where  an 
indictment  for  disobeying  an  order  of  resii^ 
tution  described  the  order  as  made  by  A. 
and  B.,  justieee  of  aaofe,  it  was  held  not  to 
be  proved  by  the  production  of  an  order,  to 
which  the  stamp  of  ''  By  the  Court "  had 
been  affixed  bv  the  deputy-clerk  of  assize. 

SembUy  such  an  order  should  be  signed 
by  the  justieea  of  aefiize  's^ho  make  the  sig- 
nature, proved  in  the  ordinary  way.  Beg. 
v.  Wm.Sew<^2^ 

BIOT. 

The  principals  and  seoonds  in  a  prize-fight 
cannot  be  indicted  either  for  a  riot  or  aa 
affray  where  the  fight  takes  place  at  a  dis- 
tanoe  from  any  public  highway,  and  being 
at  an  end  when  the  constables  anive,  the 
parties  yield'  on  being  required  to  do  so. 

Seniley  they  might  be  indicted  for  an 
assault.    Bis^  ▼•  JBmt  and  Others,  177 

ROBBERY. 

In  order  to  constitute  the  offsnce  of  robberv, 
not  onlv  ioxee  must  be  empk>jred  by  ta* 
party  charged  therewith,  but  it  is  necessary 
to  shew  that  that  £oroe  was  used  with  the 
intent  to  accomplish  the  robbery.  Where' 
it  appeared  that  a  wound  had  been  acci- 
dentally inflioted  on  the  hand,  of  the  piose- 
cutrix :  Held,  that  an  indictment,  for  rob- 
bery could  not  be  sustained.  Beg.  r. 
EduHuri8^2SL 

In  an  indictment  for  robbery,  under  7 
Wm.  4  &  1  YioL  c.  87,  6.  d,  two  penons 
being  present^  the  indfctment  must  allere 
that  they  were  ^  to^etheiv'*  inoider  to  buo- 
ject  the  parties  to  the  punishment  of  trans- 
portatioa  fos  life.  Ab^  y.  Mcmtien  and 
Another^  S7 

Qwjsrey  can  a  femme  covert  be  convicted  of 
robbery  if  her  hasband  weFS  piesent  at  the 
committing  of  the  crime?  Beg.  v.  Maty 
BuncomUy  183 

Assault,  wiUi  intent  lor,  ft 

ROBBERY  wrrar  tiolence. 

The  Stat.  7  Wm.4&iyict.  c.  87,  a. 2,  enacts, 
^that  whoever  shall  rob  any  person,  and  at 
the  time  o^  or  immediately  before^  or  im- 
mediatel J  after,  such  lobbeiy^  shall  stab," 
&c 

An  in£ctment  laying^liie  wounding  **  at 
the  thne^  is  not  sustained  by  evidence  of 
wounding  ^immediately  before." 

Future  indictments  should  have  three 
counts,  laying  the  offence  in  each  way. 
Beg.  y,  Hammimd  and  Another^  ItQ 
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RULE  TO  PLEAD  IN  MISDEMEANOR, 
Practice  as  to,  d65 


SAVINGS  BANK. 
Property  of,  how  laid,  137 

SECOND  CONVICTION. 
Sembley  where  a  prisoner  under  sentence  is 
brought  up  by  habeas  corpus  to  take  hia 
trial  for  another  offence,  and,  after  a  second 
conviction,  sentence  is  defend  it  is  neces- 
sary that  a  fresh  habeas  cofpus  should  issue 
to  bring  him  before  the  Court  to  receiye 
judgment    Reg.  v.  ffoUy  347. 

SEDITIOUS  MEETING. 

EVIDBNCE. 

Expressions  used  in  conyersation  by  persons 
apparently  returned  from  a  meeting,  within 
an  hour  of  its  termination,  while  the  crowds 
were  dispersing,  and  at  about  half  a  milt? 
distant  from  Uie  platform,  held  inadmis- 
sible as  evidence ot  the  character  and  object 
of  the  meeting  against  persons  who  had  at^ 
tended  it    I&g.  v.  G'Connell,  403 

SENTENCE. 
Record  of,  need  not  refer  to  statute,  202 

SERVANT. 
Larceny  by,  95 

SHOOTING,  WITH  INTENT,  &c. 
Prisoner  discharged  a  gun  at  the  prosecutor 
at  such  a  distance  that  the  shot  only  rattled  \ 
against  his  back,  but  could  have  dfone  him 
no  injury. 

Held,  not  to  be  sufficient  to  sustain  the 
felonious  charge  of  shooting  with  intent^ 
&c    Reg.  V.  Abraham^  208 

SHORT-HAND  WRITER. 
Privily  of,  403 

SLAVE  TRADING,  292 

STABBING. 
As  to  joint  indictment  for,  36 

STAMP, 
a  cheque,  drawn  under  peculiar  circum- 


On 

stances,  174 

STEALING  IN  A  DWELLING-HOUSE. 

Indictment  for  stealing  in  a  dwelling-house 
divers  articles,  each  one  of  which  was  laid 
as  below  the  value  of  5/.,  but  together  they 
were  above  that  value,  and  there  was  no 
distinct  and  substantive  all^tion  that  the 
articles  so  stolen  were  of  the  value  of  5/. 
Held,  upon  conviction,  sufficient  to  justify 


the  infliction  of  the  punishment  as  for  steal- 
ing in  a  dwelling-house  above  the  value  of 
5/.    Beg.  v.  SUmehome  and  Anoihety  69 

On  an  indictment  for  burglariously  entering 
the  dwelling-house  of  A.,  with  intent,  &c., 
and  stealing  therefrom  one  ham  and  three 
loaves,  the  thing  stolen  was  improperly  de- 
scribed as  ''  a  ham,"  and  there  was  no  evi- 
dence of  the  taking  of  the  loaves :  Held, 
that  proof  of  the  taking  of  the  thing  so  im- 
properlv  described  as  a  hxm  was  admissible 
as  evidence  of  the  taking  of  the  loaves. 
Reg.  V.  PwreeUy  107 

Upon  a  conviction  for  stealing  in  a  dwelling- 
house  above  the  value  of  6/.  under  1  Vict 
c.  90,  s.  1,  the  prisoner  cannot  be  sentenced 
for  seven  years'  transportation,  or  any  other 
punishment  not  mentioned  in  the  statute. 

Semblcy  per  Patteson,  J.,  that  the  7  Geo. 
4^  c  64^  ss.  20,  21,  do  not  apply  to  an  in- 
dictment in  which  the  statement  that  the 
jurors  are  good  and  lawful  men  of  the 
county  is  wholly  omitted.  Whitehead  v. 
TheQueen,l9Q 

STATUTE. 

Setting  out  in  indictment,  115 

STATUTES  CRIMINAL. 

Canal  companies^  8  Vict.  c.  42,  s.  5,  App* 

xvii 
Malicious  injury  to  works  of  art,  &c.  8  Vict. 

c.  44,  App.  xvii 
Dog-stealing,  8  Vict,  c  47,  App.  xviii] 
Bafl  in  error,  8  Vict.  c.  68,  App.  xx 
Games  and  wagers,  8  &  9  Vict.  c.  109,  App. 

xxii 
Documentary  evidence,  App.  xxv 
Fees  in  criminal  proceedings,  abolition  of, 

App.  xxvi 
Administration  of    criminal  justice,    App. 

xxxiii 
Malicious  injuries  by  fire,  App.  xxxiv 

STATUTES. 
6  Anne,  c.  10,-283 

4  Greo.  4,  c.  54,  s.  5^—67 

5  Geo.  4,  c.  113,-202 

6  Geo.  4,  c.  113,  s.  10,  and  3  &  4  Wm.  4,  c. 
73,  s.  12,-115 

7  Geo.  4,'c.  64,  ss.  20,  21,-199 

7  &  8  Geo.  4^  c  29,  s.  8,-22 

7  &  8  Geo.  4,  c.  29,  s.  26,-58 

7  &  8  Geo.  4,  c.  29,  s.  44,-351 

7  &  8  Geo.  4,  c  29,  s.  58,-36 

7  &  8  Geo.  4,  c.  29,-145 

7  &  8  Geo.  4,  c.  30,  s.  16,  and  1  Vict  c.  9, 

s.  2,-149 
7  &  8  Geo.  4,  c.  30,  s.  17,-60 
7  &  8  Geo.  4,  c.  74,-292 
9  Geo.  4,  c.  31,  s.  7,  construction  of,  27 
9  Geo.  4,  c.  31,  s.  14^—349 
11  Geo.  2,  c.  19,  s.  17,-255 
11  Geo.  4  &  1  Wm.  4^  c  66,  s.  3,-241 
5  &  6  Wm.  4,  c  19,-188 
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5  &  6  Wm.  4^  c.  H— 33 

4  &  5  Wm.  4,  c.  76,-203 

5  &  0  Wm.  4^  c.  76,  s.  34,-366 

7  Wm.  4  &  1  Vict,  c  89,  8.3,— 60 

1  Vict.  c.  85,  8. 11,-226 

2  &  3  Vict.  c.  85,-203 
1  Vict.  c.  85,  8.  3,-78 
1  Vict.  c.  89,  8.  3,-79 
1  Vict.  c.  90,  8. 1,-199 

6  &  0  Vict.  c.  38,  8.  2,-37 

6  &  G  Vict.  c.  122,  8.  32,-146 
6  &  7  Vict.  c.  73,  8.  2,-200 


THREATENING  LETTER. 

The  .words  "  without  any  Tea8onable  and  pro- 
bable cause,"  in  stat.  7  &  8  Geo.  4^  c  29, 
s.  8,  must  be  taken  to  anpljr  to  the  state  of 
the  prisoner's  mind  at  tne  time  of  making 
the  demand  ;  and  the  jury  must  look  at  aU 
the  circumstances  for  the  purpose  of  de* 
ciding  whether  at  Ihjtt  time  tne  prisoner 
bond  fde  believed  that  she  had  reasonable 
cause. 

Threatening  to  expose  a  clergyman,  who 
had  had  criminal  intercourse  wiu  a  woman 
in  a  house  of  ill-fame,  in  his  own  church 
and  >dllaffe,  to  his  own  bishop,  to  all  the 
other  bishops,  and  to  the  Archbishop  of 
Canterbury ;  and  also  to  publish  his  shame 
in  the  newspapers,  is  such  a  threat  as  a 
man  of  ordinary  firmness  could  not  be  ex- 
pected to  resist,  and  therefore  falls  within 
the  meaning  of  the  word  "  menaces,"  used 
in  the  above  statute.    Reg.  v.  N.Miardy  22 

Under  4  Geo.  4^  c.  64^  s.  3,  the  person  to 
whom  a  threatening  letter  is  sent  must  be 
the  person  whose  property  is  threatened  to 
be  burnt. 

Qitcere,  if  the  landlord  of  the  premises  has 
such  a  property  as  is  intended  by  the  Act? 
Jieg,  V.  Grimtoadey  67 

If  a  letter  threatening  to  bum  the  premises,  of 
A.,  but  directed  to  B.,  be  left  at  a  gate 
on  a  public  highway,  with  the  inten- 
tion that  it  should  reach  A.  as  well  as  B., 
that  is  a  sending  to  A.,  within  the  meamng 
of  the  stat.  4  Geo.  4,  c.  64^  a.  3,  R^.  t. 
Grimwadey  85 

Where  there  is  no  person  in  existence  of  the 
precise  name  which  the  letter  bears  as  tte 
address,  it  is  a  question  for  the  jury 
whether  the  party  into  whose  hands  it  fails 
was  really  tne  one  for  whom  it  was  in- 
tended. 

It  is  for  the  jury,  and  not  for  the  Courts 
to  determine  whether  or  not  the  letter  is  a 
threatening  one,  within  the  Act,  and  the 
judge  will  not  withdraw  it  from  their  con- 
sideration, unless  by  no  possible  construe^ 
tion  can  it  be  held  to  inyotye  a  threat.  Beg, 
V.  Carruthers,  138 


TRIAL. 

At  bar,  practice  in,  407 
Separate,  62 


UTTERING. 

Indictment  for  uttering  a  foiged  receipt,  pniy 
porting  to  be  signed  by  "  JT.  L.,  jun.,"  with 
intent  to  defraud  J.  L.,  whose  servant  the 
said  J.  L.,  jun.,  ^was  ;  but  there  was  no 
averment  of  a  connection  between  the  said 
J.  L.  and  the  said  J.  L.,  inn. — Qitcgre^  Can 
such  count  be  sustained  f    Beg,  v.  (7t^,  18 

Upon  an  indictment  for  uttering  a  forged  ac- 
ceptance to  a  bill  of  exchange,  where  the 
only  evidence  of  uttering  is  that  the  bUl  in 
question  came  inclosed  in  a  letter  in  the 
prisoner's  handwriting,  it  is  not  necessary 
to  prove  any  act  ot  uttering,  either  by 
putting  the  letter  into  the  post  himself,  or 
commissioning  any  body  else  to  do  so,  but 
it  is  a  question  of  fact  for  the  opinion  of 
the  jury.    Beg.  v.  MeQuiny  34 

False  Coin. 
In  an  indictment  for  uttering  false  money 
after  a  previous  conviction,  under  2  Wm.  4, 
c.  34,  8.  7,  the  indictment  set  out  the  pre- 
vious indictment  in  the  past  tense,  but  re- 
cited verbatim  the  allegation  therein  con- 
tained, that  the  ofience  was  committed 
"  within  the  jurisdiction  of  the  Court." 
Held,  that  in  the  present  indictment  those 
words  must  mean  the  Court  of  Assize  now 
held,  and  that  there  was  a  variance.  Beg. 
T.  Pigoty  124 

FOROBD   RbCBIPT. 

The  exhibiting  of  a  forged  receipt  to  the  partr 
with  whom  the  prisoner  is  claiming  credit 
on  account  of  that  receipt,  is  an  uttering  to- 
that  party,  although  Uie  prisoner  never 
voluntarily  parts  with  the  possession  of  it. 
Beg.Y.BudfirdylGQ 

Where  a  person  gave  a  counterfeit  coin  to  a 
woman  with  whom  he  had  shortly  befoxe 
had  intercourse,  it  was  held  to  be  an  utter- 
ing within  the  2  Wm.  4^  c.  34,  s.  7 

Semble^  that  giving  away  counterfeit 
money  in  charity  is  an  uttering  within  the 
above  Act,  per  £ord  Denman  and  Coltman, 
J.,  questiomng  the  decision  of  Lord  Abin- 
ger  in  B.  t.  Page  (8  C.  &  P.  122).  Beg. 
v._^260 

Counterfeit  coin,  informality  in  indictment 
ailing  former  conviction,  148 

Forged  bul,  indictment  for,  363 

Counterfeit  coin,  evidence  of,  362 


VARIANCE,  106 
In  an  indictment  for  false  pretences,  101 
In  an  indictment  for  uttering  false  coin,  124 
Between  date  of  instmment  in  indictment 
and  the  evidence,  173 


IH>I>&X. 


VENTTS. 

Central  Criminal  Couit  in  the  vome  mtffi* 
ciently  shews  the  jurisdiction,  if  the  plaee 
stated  in  the  hody  of  the  indictment  he 
within  it.   Reg.  v.  Gregory^  198. 

Chav«iiyo. 
Hm  Coort  will  not^  upon  the  snggeeiion  thai 
•  prisoner  will  not  naare  a  fair  trial  in  a 
particular  county,  on  aooount  of  a  strong 
political  prejudice  existing  there  against 
fdm,  remove  the  indictment  in  order  that 
it  may  he  tried  in  another  oounty.  Ex 
paHelyHei,2ei 

VENIRE  DE  NOVO,  2G9 

VERDICT. 

Qtaeral,  and  judgment  on,  264 

General,  in  several  indictments,  156 

Where  none  given,  can  the  prisoner  ho  tried 

again?  81 
General,  on  difierent  counts,  in  murder,  126 

VERIFICATION. 
In  plea  must  he  poutive,  283 

VIOLENCE. 
Biuglary  with,  hy  two,  21 


WARRANT  OR  ORDER. 
l¥liat  is,  in  forgery,  170,  241,  345 

WIFE. 

Of  one  of  two  prisoners,  evidence  by,  against 

the  other,  59 
Of  prisoner,  evidence  hy,  103 

WITNESS. 
Where  a  witness  is  hound  over  to  appear  at 
tile  **  next  assiaes  and  general  gaol  ddi- 
Tery,"  that  means  the  ordinary  assizes  and 
general  gaol  delivery,  and  does  not  app^y 
to  a  special  oonunission  of  raol  dellTery ; 
snd  upon  his  not  appearing,  me  ju^  mil 
not   estreat   the  reoognizanoesi     Jfaw.   y. 

A&  the  witnesses  hound  oTer  to  gvm  evidence 
ahould  go  hefore  the  grand  jmy. 


upon  that  the  prosecntoi't  oounsel  may  se» 
examine,  and  contadiot. 
The  rule  ii^  that  where  the  law  ohii  j^p>  a 
'  to  can  a  witness,  he  may  contr.idtct 
JRa7.  y.  Carpmitv^  72 


party  1 


Incapacity. 


for  the  prosecution ;  it  will  then  he  compe- 
tntfortheprisoiurta  oroesxeKamine,  ua»d 


The  testimony  of  a  deaf  and  dumb  p<. 
who,  although  intelligent  and  ca]>a 
communicatmg  and  receivii^  infon.; 
by  signs,  yet  cannot  he  made  to  undor 
clearw'the  nature  and  obligation  of  an 
Held  inadmissible.    JRea,  y.  G'Briai, 

A  prisoner  jointly  indicted  with  anotli*  w 
pleading  guilty,  may  be  called  as  a  \n  . 
for   the  prosecution.     Reg.   y.   Kit 
Another^  232 

Where  several  persons   were  chax^e<> 
felony  in  one  mdictment,  and  one  kX 
pleaded  cnilty,  he  is  a  competent  ^*  \ 
agMnst  we  rest.    Reg.  y.  WtUiamf^  J- 

Prisoner  jointly  indict^  admissible  a^. 

WITNESSES'  NAMES. 

The  defendants  haying  pleaded  not  ^ii. 
diarges   of  misdemeanor,  and  th^.- 
having  been  fixed  for  the  15th  of  J  :., 
next,  the   Court  lefused  (Perrin,   •; .. 
sentient)  to  grant  an  application  fi •:* 
of  the  witnesses'  names  on  the  bac:. 
indictment  made  on   the  25th  N(\. 
grounded   on  affidavits   stating  g.  n*. 
that  the  names  were  necessary  for  i : . 
yersers*  deiienoe,  and  that  the  pr<utii 
England  was  to  ^rant  such  list,  bu : 
ting  to  state,  in  direct  terme^  that  t) It'   . 
were  unknown,  and  to  shew  in  wiu:: 
the  knowledge  of  them  was  ess«:  :. 
the  traverserr  defence.    B^.  y.  O' 
386 

If  on  hack  of  bill,  defendant  in  misdc ..: 
is  entitled  to,  367 

When  refused  to  be  given  ton  defcji.I : 
misdemeanor,  387 
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WOUNDING. 
It  is  sufficient  to  snpnoit  an  ind 
far  wounding  within  tke  reoent  st. 
a  woimd  be  prov«d  to  have  been  i 
in  the  course  of  an  asssolt  by  the 
and  the  juzy  are  satisfied  that  it  m  , 
sioned  by  the  stroke  of  the  booi 
prisonei^s  foot.    Jleg.  y.  DufiUy  49 

WRIT  OF  SRROB^  269. 
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